Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


^^     Wa.'^t/.    '?■ 


I 


HARVARD     LAW     LIBRARY. 


irn 


Y',' 


DIGEST  OF  THE  DECISIONS 


OF   THE 


SUPEEME    COURT 


OP 


THE    UNITED    STATES, 


FROM  THE  ORGANIZATION  OF  THE  COURT  TO  THE 
CLOSE  OF  THE  OCTOBER  TERM,  1884. 


BY 


JONATHAN  KENDRICK  KINNEY. 


two  volumes. 
Vol.  it. 


BOSTON: 
LITTLE,  BROWN,  AND   COMPANY. 

1886. 


.^ 


Copyright^  18S6, 
Bt  Little,  Browh,  and  Compakt. 


UinrKitsiTr  Psxas : 
John  Wilsoit  amd  Son,  Cambridob. 


1147 


DIGEST  OF  DECISIONS. 


1148 


Ju. 


LABOB  —  Assun^mtfar  Work  and  Labor, 
See  Assumpsit. 
Lien  for  Labor. 
See  Lien. 


—  Affecting  Right  to  Specific  Perform- 
ance, 
See  SpBcmc  pEBroBVAircB,  44  ei  »eq. 

Defence  in  Equity  —  In  general. 

See  EquiTT  —  Laches  and  Likitation. 

Lettent.pcUent  —  Reissue  —  Right    lost     by 
Laches. 
See  Patent — Beibsue,  7  tt  seq. 

United  States  —  Laches  not  imputable  to,- 
See  Bond,  35. 

LAra —  Circuit  Court  now  no  Original  Jurisdic- 
tion to  reform   Surveys  of  Mexican  Land 
Claims  in  CaUfomia, 
See  CiKCUiT  Court  —  Jueisdiction,  3S. 
Contracts  respecting,  under  Statute  of  Frauds, 
See  Fkauds,  Statute  or,  1,  II  et  seq. 

Conveyance —  In  general. 

See  Deed. 
Covenants  running  with. 

See  Covenant. 

Decisions  of  State  Courts  rejecting  Titles  to 
Land  followed  by  Federal  Courts, 
See   Fedbbal   Coubts  —  State  Laws, 
Rules  of  Decision,  20  el  seq. 

Grant  —  In  general. 
See  Gbant. 

Pvihlic  Lands  of  the  Several  States  —  In  gen- 
eral. 
See  Lands  of  States. 

Public  Lands  of  the  United  States  —  In  gen- 
eral. 
See  Lands  of  United  States. 

Purchase  from  and  Conveyance  to  Indians, 

See  Indians. 
Sale  —  In  general. 

See  Yendob  and  Pubchaseb. 

LABBLOBD  AHD  TSVAHT — Lease  —  Construc- 
tion. 
Sec  pi.  1-9. 

Rights  and  Liabilities  of  Tenant  —  Right  to 
attorn  to  Holder  of  Paramount  7V//e,  to  re- 
move Buildings,  to  demand  Payment  there- 
for, etc,  —  Liability  for  Waste,  for  Acci- 
dental Damages, 
See  pi.  10-SL 


lAHDLOBD  ABB  TEBABT  —  continued. 

Rights  and  Liabilities  of  Landlord  —Right  of 
Entry  —  Lien  for  Rent  —  Distress, 
See  pi.  22-33. 

Assignment  —  By  Lessor  —  By  Lessee  —  Sur- 
render, 

See  pi.  34-36. 
Assumpsit  for  Use  and  Occupation. 
See  pi.  37-38. 

1.  — -—  Lease  —  Construction.l  A  contract 
is  a  lease  where  it  contains  all  the  essential 
elements  thereof.  Thomas  ▼.  West  Jersey  Rail- 
road Co.,  101  U.  8.  71. 

2.  Where  the  government  hires  buildings  and 
surrounding  grounds  to  be  used  for  "all  pur- 
poses," it  mav  use  the  buildings  for  a  small-poK 
hospital.    United  States  v.  Bo^unck,  94  U.  S.  53. 

3.  Where  the  government  hired  buildings, 
etc.,  for  a  certain  term  at  a  certain  sum  per 
month,  with  the  privilege  of  an  extension  of  the 
term,  and  the  lessor  after  expiration  of  the  term 
accepted  a  payment  without  objection  at  a  less 
rate  for  part  of  the  term  and  for  time  bevond, 
that  rate  was  held  to  be  the  rate  at  which  the 
extended  term  should  be  computed.    lb. 

4;  Where  a  lease  stipulatea  that  if  the  tenant 
underlet  or  attempted  to  remove  anv  of  his  goods 
without  consent,  tlien,  at  the  landlord's  option, 
the  term  should  cease,  "  and  moreover,  in  either 
of  said  cases,  .  .  .  one  whole  vear's  rent "  over 
and  above  such  rents  thereinbefore  reserved  to  be 
paid  each  month  as  should  already  have  accrued 
should  become  due  and  might  be  **  levied  bj  dis- 
tress  and  sale  "  of  goods,  it  was  held  that  the 
stipulation  contemplated  rent  in  advance,  at  the 
landlord's  option,  and  not  a  penalty  independent 
of  rent.     Dermott  v.  Wallach,  1  Wal.  61. 

5.  Where  a  city  on  the  Mississippi  leased  a 
wharf  for  a  certain  term,  stipulating  that  if  the 
right  to  collect  wharfa^  should  be  "  suspended 
for  any  period  by  the  intervention  of  third  par- 
ties" the  time  of  such  suspension  should  be 
added  to  the  term,  it  was  hela  that  the  time  dur- 
ing which  navi^tion  was  interrupted  by  the  war 
was  not  withm  the  stipulation.  Marshall  v. 
Vick^>urg,  15  Wal.  146. 

6.  And  where  it  provided  that  if  the  right  to 
collect  wharfage  should  be  "  interrupt«d  or  de- 
feated permanently  through  the  instrumentalitv 
or  with  the  aid  "  of  the  city,  the  propertv  which 
the  lessee  had  conveyed  to  the  city  shoula  revert, 
it  was  held  that  his  right  was  not  violated  by  an 
ordinance  reducing  wharfage  charges  which  he 
himself  caused  to  be  passed,  nor  by  a  tax,  as  dis- 


1149 


DIGEST  OP  DECISIONS. 


1150 


LAVDLOBD  AHD  TSVAIIT  —  continued. 
tinguished  from  a  wharfage  charge,  which  the  city 
had  reserved  a  right  to  lay,  nor  by  a  quarantine 
embargo  laid  with  the  complainant  s  consent,  lb, 

7.  Under  the  act  of  May  20,  1870  (16  Sts. 
124),  authorizinf^  a  market  company  in  the  Dis- 
trict of  Columbia  to  let  its  stalls  Jor  a  term  of 
years  to  the  highest  bidders,  subject  to  the  pay- 
ment of  a  fixed  annual  rent,  one  so  hirii^  to. 
"  be  considered  as  having  the  good-will  ana  the 
right  to  retain  the  possession  thereof  so  long  as 
he  chooses  to  occupy  the  same  for  his  own  busi- 
ness and  pay  the  rent  therefor,"  the  lessee's  right 
of  occupancy  ceased  with  the  term.  [Bradlet 
and  Harla^n,  JJ.,  dissenting.]  Washington 
Market  Co.  v.  Hoffman,  101  U.  8.  112. 

8.  Where  one  wrote  to  his  kinswoman,  a  mar- 
ried woman,  proposing  to  her  to  occupy  a  farm 
on  which  she  ana  her  nusbaud  then  were  living, 
and  to  pay  a  certain  rent  therefor,  and  she  ac- 
cepted, and  there  was  nothing  in  the  correspond, 
ence  beyond  the  offer  and  the  acceptance  from 
which  to  infer  an  intent  to  lease  to  her  to  the 
exclusion  of  her  husband,  the  husband  was  held 
to  sustain  the  rehition  of  tenant  to  the  lessor. 
Lucas  y.  Brooks,  18  Wal.  486. 

9.  A  covenant  in  a  lease  giving  the  lessee  an 
option  to  purchase  during  the  term  is  in  the  na- 
ture of  a  continuing  offer  to  sell,  and  binds  the 
lessor  when  duly  accepted,  the  lease,  being  under 
seal,  importing  consideration,  and  the  offer,  there- 
fore, an  offer  from  which  the  lessor  cannot  recede. 
WiUard  V.  Tayloe,  8  Wal.  557. 

10.  — —  Rights  and  UahUities  of  Tenant  — 
Right  to  attorn  to  Holder  of  Paramount  Title,  to 
remove  Buildings^  to  demand  Payment  therefor, 
etc.  *  Liability  for  Waste,  for  Accidental  Dam- 
ages.^  Where  one  builds  on  laud  of  another, 
agreemg  to  pay  a  certain  ground  rent,  and  to 
surrender  after  a  certain  time  on  uayment  of  the 
value  of  the  building,  to  be  fixed  by  arbitrators 
and  to  be  a  lien  on  the  property,  and  the  ap> 
praisement  is  made  and  judgment  rendered  for 
the  amount,  the  lessee  remaming  in  possession 
must»  in  equiU,  be  treated  as  a  mortgagee  in 
possession,  and,  while  entitled  to  interest  on  the 
sum  awarded,  must  account  for  rents  and  profits. 
Scruggs  v.  Memphis  jr  Charleston  Railroad  Co., 
108  U.  S.  368. 

11.  Tenants  in  possession  under  one  who  is 
a  constructive  trustee  by  reason  of  a  fraud,  but 
who  are  not  averred  to  nave  had  notice  of  the 
fraud,  cannot  be  ousted  by  a  court  of  equity. 
Ringo  V.  Binns,  10  Pet.  269. 

12.  Where  a  tenant  is  threatened  with  a  suit 
by  the  holder  of  a  paramount  title,  he  may  submit 
in  good  faith  and  attorn  to  the  holder  of  such 
title ;  the  threat  of  suit  is  equivalent  to  an  evic- 
tion.   Merryman  v.  Bourne,  9  Wal.  592. 

13.  Where  premises  in  Louisiana,  belonging 
to  a  citizen  of  that  state,  were  seised  by  the  fea- 
eral  military  authorities  in  the  owner's  absence,  as 
abandoned,  and  the  lessee  in  possession  was  com- 
pelled to  enter  into  a  new  lease,  and  to  pay  rent 


LAVDLOSD  AXB  TEVAHT  —  continued. 

thereafter  to  such  authorities,  it  was  held  that  the 
owner  could  not  recover  of  the  lessee  the  rent  for 
the  period  during  which  lie  paid  to  such  authori- 
ties.   Harrison  v.  Myer,  92  U.  8.  111. 

14;  Where,  on  the  occupancy  of  Memphis  by 
the  federal  forces,  the  commanding  general  or- 
dered a  lessee  of  premises  to  pay  rent  to  a  mili- 
tary rental  agent  instead  of  to  tlie  agent  of  the 
lessor,  to  be  sent  to  the  lessor  within  the  confed- 
erate lines,  whither  he  had  gone,  and  the  lessee 
refused  and  was  accordingly  dispossessed,  and 
his  sub-lessees  were  ordered  to  pay,  and  did  pay, 
to  the  military  rental  agent,  it  was  held,  in  a  suit 
by  the  lessor  against  the  lessee,  that  the  latter 
waa  not  liable  for  rent  for  the  period  during 
which  he  was  thus  dispossessed,  uates  v.  Good-  * 
loe,  101  U.  8.  612. 

15.  A  building  erected  by  a  tenant  with  a 
view  to  carrying  on  his  business  as  a  dairyman, 
and  as  a  residence  for  his  family  and  servants  en- 
gaged in  that  business,  the  residence  of  the  fam- 
ily  therein  being  merely  to  enable  them  to  carry 
on  the  trade  more  beneficially,  may  be  removed 
by  the  tenant  during  the  term,  whatever  its  size 
or  materials.     Van  Ness  v.  Pacard,  2  Pet.  137. 

16.  In  the  absence  of  contract,  the  landlord  is 
not  bound  to  pay  the  tenant  for  buildings  erected 
during  the  term,  the  innovation  on  the  common- 
law  rule  having  gone  no  further  than  to  give  the 
tenant  a  right  to  remove  them  while  he  is  in  pos- 
session.   Kutter  V.  Smith,  2  Wal.  491. 

17.  Where  a  lease  of  a  water-power  provides 
plainly  and  with  a  specification  of  rates  for  an 
abatement  of  rent  for  failure  of  water,  the  tenant 
cannot,  by  bill  to  enjoin  a  writ  of  possession  is- 
sued after  recovery  at  law  for  forfeiture  for  non- 
payment of  rent,  set  up  a  chiim  for  repairs  ren- 
aered  necessary  by  the  lessor's  gross  negligence : 
his  remedy  is  determined  by  the  contract.  Sheets 
y.  Selden,  7  Wal.  416. 

18.  Nor  will  canity  restrain  execution  of  the 
writ  on  the  grouna  of  non-reduction  for  failure  of 
water,  as  that  might  have  been  set  up  in  the 
ejectment.    lb. 

19.  In  the  absence  of  express  covenant,  the 
tenant  is  impliedly  bound  t^  commit  no  waste ; 
as,  for  instance,  in  case  of  the  lease  "  for  all 
purposes  "  of  buildings  and  surrounding  lawns, 
garaens,  etc.,  he  is  bound  not  to  permit  orna- 
mental trees  and  shrubbery  to  be  destroyed, 
fences  and  walls  to  be  torn  down,  stone  and 
gravel  to  be  taken  from  quarries  and  pits  in  the 
surrounding  lands,  etc.  United  States  v.  Bost" 
wick,  94  U.  8.  53. 

20.  In  the  absence  of  an  express  covenant  to 
repair,  a  tenant  is  not  answerable  for  accidental 
damages,  nor  bound  to  rebuild  where  the  build- 
ings are  accidentally  destroyed  by  fire.    lb. 

21.  Although  a  tenant  is  estopped,  during  the 
existence  of  the  tenancy,  from  denying  his  land- 
lord's title,  yet  if  the  tenant  disclaim  holding 
under  that  title,  and  give  notice  that  he  holds 
adversely,  the  relation  of  landlord  and  tenant  is 
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dissolved,  and  the  landlord's  right  of  entry  is 
complete.  WUlison  y.  Waikins,  3  Pet.  43; 
Walden  v.  Bodley,  14  Pet.  166. 

22. Right*  and  Liabililies  of  Landlord 

—  Right  of  Entry — Lien  for  Rent — Distresi,'] 
An  attorumeut  to  one  put  in  possession  under  a 
writ  of  kaberefacias  for  other  premises  dissolves 
the  relation  of  landlord  and  tenant,  and  ends  the 
tenant's  right  to  a  notice  to  quit.  WooduHxrd  t. 
Broum,  13  Pet.  1. 

23.  At  common  law,  re-entry  for  non-payment 
of  rent  can  be  made  only  after  a  demand  of  the 
precise  sum  due  at  a  convenient  time  before  sun- 
set of  the  day  when  the  rent  was  payable,  and  in 
the  most  notorious  place  on  the  land.  Connor  v. 
Bradley,  1  How.  211 ;  Prout  v.  Roby,  15  WaL 

471. 

24.  And  this,  althougb  there  be  no  one  there 
to  pay.    Prout  v.  Roby,  15  Wal.  471. 

25.  Under  the  statute  4  Geo.  11.  c.  38,  to  re- 
cover in  ejectment  for  non-payment  of  rent,  it 
must  be  proved  that  on  some  day  between  the 
time  when  the  rent  fell  due  and  the  day  of  the 
demise  there  was  not,  on  the  land,  sufficient 
property  liable  to  distress  to  countervail  the 
arrears ;  and  that  must  appear  as  the  result  of 
an  examination  of  every  part  of  the  premises. 
Connor  v.  Bradley,  1  How.  211. 

26.  Where  a  landlord  enters  for  non-payment 
of  rent,  be  may  hold  buildings  erectea  by  the 
tenant,  although  he  has  covenanted  to  renew  or 
pay  for  such  erections  at  the  end  of  the  term ; 
and  it  makes  no  difference  that  tJie  lease  provides 
for  repossession  by  the  landlord  "  as  in  his  first 
^d  former  estate."  Kutter  v.  Smith,  2  Wal.  491. 

27.  Equity  will  not  relieve  from  a  forfeiture 
for  non-pavment  of  rent  on  a  bill  brouglit  without 
tender  of  the  sum  admitted  to  be  due.  Sheets  v. 
Selden,  7  VYal.  416. 

28.  In  the  District  of  Columbia,  under  the  act 
of  Pebruary  22, 1867,  {  12  (14  Sts.  404),  which 
gives  the  landlord  a  tacit  lien  on  such  of  the 
tenant's  chattels  on  the  premises  as  are  "  subject 
to  execution,"  beginning  with  the  tenancy,  the 
landlord's  lien  has  priority  over  a  subsequent 
chattel  mortgage:  the  mortgage  does  not  relieve 
the  chattels  from  liability  to  execution ;  and  the 
act  means  to  exclude  only  chattels  which  are  ex- 
empt from  execution  under  some  regular  exemp- 
tion law.     Webb  v.  Sharp,  1 3  Wal.  14. 

29.  But  it  seems  that  a  bona  fde  pviTclaae  and 
removal  of  the  chattels  in  the  ordinary  course 
of  trade  will  displace  the  landlord's  lien.  lb, ; 
Fouder  v.  Rapley,  15  Wal.  328. 

30.  But  the  lien,  which  attaches  to  any  such 
chattels  belonging  to  the  tenant  as  soon  as  thev 
are  brought  on  to  the  premises,  is  not  displaced, 
where  the  chattels  are  a  stock  of  goods,  by  a  sale 
of  the  stock  in  mass  to  one  who  knows  of  the 
tenancy,  and  who  goes  into  possession  and  con- 
tinues to  occupy  and  sell  in  the  ordinary  way ; 
nor  by  a  second  sale  of  like  sort.  Fowler  v. 
RapUy,  15  Wal.  328. 


LAKDLOBD  AHD  TSHAHT  —  continued. 

31.  The  lien  is  paramount  to  the  tiile  of  one 
claiming  under  a  deed  of  trust  executed  by  the 
tenant  after  the  beginning  of  the  tenancy,  both 
as  to  chattels  on  the  premises  when  the  deed  was 
made,  and  as  to  those  subsequently  acquired  by 
the  tenant  and  placed  there.  Beall  v.  White,  94 
U.  S.  382. 

.  32.  Where  a  statute,  like  that  of  Illinois,  gives 
a  landlord  the  right  "  to  seize  for  rent  any  per- 
sonal property  ofhis  tenant,"  and  also  provides 
that  every  kndlord  "  shall  liave  a  lien  upon  the 
crops  growing  or  grown  upon  the  demised  prem- 
ises in  any  year  for  rent,  no  lien  attaches  to 
personal  property  other  than  crops  before  the 
actual  levy  of  a  distress.  A  levy,  therefore,  made 
by  a  landlord  on  the  personal  property  of  his 
tenant  after  the  institution  of  bankruptcy  pro- 
ceedings against  the  latter,  is  ineffective  as  against 
the  title  of  the  assignee  in  bankruptcy;  and  it 
makes  no  difference  that  the  levy  of  a  distress  is 
the  act  of  the  kmdlord  himself  and  not  techni- 
cally mesne  process,  which  the  bankrupt  act,  {  14, 
specially  mentions  as  ineffective  against  an  as- 
signment, the  effect  of  a  distress  warrant  being 
like  that  of  mesne  process,  and  the  object  of  the 
hiw  being  to  prevent  the  acquirement  of  a  lien  by 
any  method  after  the  institution  of  proceedings. 
Morgan  v.  Campbell,  22  Wal.  381. 

33.  In  Virginia,  the  judgment  in  replevin  on  a 
distress  for  rent  in  arrear  should  be  for  double 
rent.    Alexander  v.  Harris,  4  C ranch,  299. 

34.  —  Assignment  —  By  Lessor —  By  LeS' 
see  —  Surrender.]  An  assignment  by  a  lessor  of 
all  his  "  right,  title,  and  interest "  in  the  lease, 
authorizing  the  assignee  to  "sue  for,  collect, 
and  recover "  the  lease,  "  and  the  rights  to  the 
rent  reserved  under  the  same,"  and  aeclarin|^  it 
to  be  "  distinctly  understood  that  it  is  the  object 
and  purpose "  thereof  to  put  the  assignee  iu  the 
place  of  the  lessor,  "  so  far  as  concerns  the  rights  " 
of  the  lessor  "  under  the  lease,"  carries  rent  in 
arrear.     United  States  v.  Hickey,  17  Wal.  9. 

35.  The  personal  representatives  of  the  lessee 
under  a  perpetual  lease  were  held  liable  on  the 
lessee's  covenant  to  |)ay  rent,  although  he  had 
assigned  the  lease  in  his  lifetime.  Scott  v.  Lunt, 
7  Pet.  696. 

36.  A  surrender  of  a  tenancy  is  not  to  be  pre- 
sumed, where  it  is  apparent  that  there  was  no 
surrender  in  fact,  and  no  intention  either  to  sur- 
render or  to  accept  a  surrender,  and  where  the 
facts  are  not  such  as  to  constitute  a  surrender  by 
operation  of  law,  irrespective  of  intention.  Beail 
V.  White,  94  U.  8.  382. 

37.  —^^  Assumpsit  for  Use  and  Occupation.l 
Assumpsit  for  use  and  occupation  does  not  lie 
where  the  holding  was  adverse  to  the  plaintiff, 
and  the  relation  of  landlord  and  tenant  did  not 
exist.    Lloyd  v.  Hough,  1  How.  153. 

38.  Where  one  goes  into  possession  of  land  on 
an  agreement  or  understanding  that  he  is  to  pur- 
chase it,  he  cannot  be  held  liable  for  use  and  occu- 
pation, — certainly  where  the  purchase  is  actually 
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LABDLOBB  AVD  TBKAHT  —  continued. 
concluded.    Carpenter  v.  United  States,  17  Wal. 
4S9. 

Covenant  tdth  Several  Lessors  to  keep  Prem- 
ises in  Repair,  is  joint. 
See  Covenant  —  Action,  4. 

Distillery  forfeitable  for  Tenant's  Frauds  on 
the  Revenue. 
See  Internal  Eeyenus  —  Persons  and 
Things  taxed,  20. 
Ejectment  or  Entry  by  Grantor  of  Reversion 
for  Breach  of  Covenants, 
See  Covenant  —  Action,  2. 

Estoppel  —  After-acquired    Title   inures   to 
Benefit  of  Tenant  by  Way  of  Estoppel, 
See  Estoppel,  20. 

Estoppel —  Tenant  estopped  to  deny  Land- 
lord's TUU, 
See  Estoppel,  10  et  seq. 

Landlord  admitted  to  defend  an  Action  against 
the  Tenant  —  Where  he  may  have  Writ  of 
Error,  Tenant  having  died  since  Judgment 
—  Where,  the  Tenant, 
See  Error  —  Bringing  and  perfect- 
ing, 11,  12. 

Lease  —  Construction  —  How  far  aided  by 
Proof  of  Custom. 
See  Custom  and  Usage,  3,  4. 

Lease  —  Railroads, 

See  Railroad  —  Company. 

Lien  of  Landlord  in  Louisiana. 

See  Insolvency,  8. 

Lien  for  Rent  as  affected  by  Bankruptcy. 
See  Bankruptcy  —  Effect,  13, 14. 

Lien  for  Rent  —  Landlord's  Remedy  where 
Goods  are  unlawfully  taken  in  Bankruptcy 
Proceedings. 
See  Bankruptcy  —  Jurisdiction,  8,  9. 

Limitations  —  Statute  begins  to  run  against 
Landlord  on  Dissolution  of  the  Relation. 
See  Limitation  —  Statutes,  21. 

Mortgagee  of  a  Leasehold  Interest  —  Liability 
on  Covenants  of  Lease. 
See  Mortgage  — Mortgagee,  11. 

Pleading — Averment  of  Demise  for  Three 
Years  —  Proof  of  Demise  for  One,  Occupa- 
tion for  Three. 
See  Pleading — Variance,  10. 

Tenant's  Possession  inures  to  Benefit  of  Land' 
lord. 
See  Limitation — Adverse  Possession, 
47,  48. 

Wife  dowable  of  Rent  reserved  in  Lease  for 
Years,  in  which  she  Joined. 
See  Dower,  1. 


LAVDS  OF  tTATE8  —  California  —  In  general 
—  Swamp  Lands. 
See  Lands  of  States  —  Calxfoenll 


LAHDB  OF  8IATBB  —  continued. 

Georgia  —  In  general  —  Tide  —  Power  to 
sell,  etc. 
See  Lands  of  States — Georgia. 

In  general  —  Grants    by    States  —  School 
Lands,  Railroad  Lands,  Swamp  Lands,  etc. 
See  Lands  of  States — In  general. 

Iowa —  In  general  —  Swamp  Lands. 
See  Lands  of  States -^  Iowa. 

Kentucky  —  In  general  —  Title,  Entry,  Sur^ 
vey,  etc. 
See  Lands  of  States  —  Virginu  and 
Kentucky. 
Maryland — In  general. 

See  Lands  of  States  —  Maryland. 

Michigan  —  In  general  —  School  Lands,  etc. 
See  Lands  of  States  —  Michigan. 

Missouri  —  In  general. 

See  Lands  of  States  —  Missouri. 
Nevada  —  In  general  —  School  Lands,  etc. 

See  Lands  of  States  —  Nevada. 

North  Carolina — In  general  —  Title,  Entry, 
Grant,  etc. 
See  Lands  of  States  —  North  Caro- 
lina AND  Tennessee. 

Ohio  —  Reservation  to  satisfy  Virginia  MHu 
tary  Bounty  Warrants, 
See  Lands  of  States  —  Ohio. 

Pennsylvania  —  In  general  —  Title,    Pre* 
emption.  Survey,  etc. 
See  Lands  op  States —  Pennsylvania, 

Tennessee  — In  general — Tide,  Entry,  Grant, 
etc. 
See  Lands  of  States  —  North  Caro- 
lina AND  Tennessee. 

Texas  —  In   general  —  Location  —  Survey, 
etc. 
See  Lands  of  States  —  Texas. 

Virginia — In  general — Title,  Entry,  jSur- 
vey,  etc. 
See  Lands  of  States— Virginia  and 
Kentucky. 

lAHlM  OF  8irATE8  — CAUFOBHU  — 5ai<>«  of 

Swamp  Lands,  etc.]  Under  the  California  statute 
of  May  13r  1861,  providinff  for  reclamation  and 
sale  of  "  swamp  and  overflowed  lauds,"  and  de- 
claring that  its  provisions  sliall  apply  also  to 
"  salt-marsh  or  tide  lands,"  coupled  with  the 
statute  of  the  next  day  confirming  sales  of  marsh 
and.  tide  lands  before  then  made  according  tx) 
laws  relating  to  the  sale  of  swamp  and  overflowed 
laud,  and  declaring  that  unsold  marsh  and  tide 
lands  might  be  sold  under  provisions  of  existing 
laws  for  sale  of  swamp  and  overflowed  lands, 
provided  none  within  five  miles  of  San  Frandsoo 
should  be  sold  by  authority  of  that  act,  it  was 
held  that  there  was  no  authority  for  the  sale 
of  salt-marsh  or  tide  lands  within  five  miles  of 
that  city,  the  former  act  Ixdng  in  effect  incorpo- 
rated into  the  latter  as  the  authority  for  future 
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lAHDB  OF  8UTBB  —  GAUFOtUlIA — continued, 
sales,  so  that  sales  made  under  the  former  might 
be  said  to  be  made  bj  authority  of  the  latter. 
O'Neal  ?.  KtrkpOtriek,  5  Wal.  791. 

2.  But  were  the  construotion  of  those  statutes 
otherwise,  stUl  such  a  sale  could  not  be  made, 
being  in  e^t  prohibited  by  the  act  of  Apiil  27, 
1863,  which  adopted  a  complete  system  for  the 
sale  of  all  swamp  «nd  overflowed  marsh  and  tide 
hinds,  and  excepted  lands  within  five  miles,  etc., 
aud  repealed  all  conflicting  acts.    lb. 

3.  The  California  statute  of  March  86, 1851, 
was  a  grant  of  the  laud  therein  descnbed ;  but  a 
confirmation  thereof  could  be  made  only  in  case 
of  a  strict  compliance  with  its  provisions.  Field 
v.  Seahury,  19  How.  323»  333. 

School   Lands  —  GranU     thereof  —  Other 
Lands. 
See  LiKBfl  OF  XJhitbd  Statss  —  Lsgis- 
LATiVB  Gbakts,  28  et  seq.,  110. 

LAHB6  OF  SIATBI — eXOBOIA  —  TAfZe  —  PotMT 
of  A  lienation  —  Validity  of  Grant  —  Pretump- 
tion  in  Favor  —  Impeaehtnent.^  An  unextin- 
guished Indian  title  neld  not  mconaistent  with 
seisin  in  fee  by  the  state.  [Johitsok,  J.,  dissent- 
ing.]   Fletcher  v.  Pe<A,  6  Cranch,  87. 

2.  Hie  land  in  question  herein  held  to  belong 
to  Georgia,  and  not  to  Carolina  nor  to  the  United 
States,    lb, 

3.  The  legislature  had  power,  under  the  con. 
stitution  of  1789,  to  dispose  of  unappropriated 
land  within  the  state.    76. 

4;  The  laws  of  Georgia  in  1787  did  not  pro- 
hibit the  issuing  of  a  patent  for  more  than  a 
thousand  acres  to  any  one  person,  the  imposition 
of  that  limit  in  the  act  of  February  17,  1/83,  re- 
kting  exclusively  to  grants  upon  head-rights. 
Patterson  v.  Winn,  llWheat.  380. 

5.  Under  the  laws  of  Georgia,  a  patent  for 
land  lying  partly  within  and  partly  without  the 
Indian  country,  although  void  as  to  so  much  as 
lies  within,  is  valid  as  to  the  residue.  Patterson 
V.  Jenks,  2  Pet.  216. 

6.  And  this,  although  it  was  extended  over 
the  bouudaij  by  means  of  deception  practised  on 
the  officer  nutkmg  the  grant.  Winn  v.  Patterson, 
9  Pet.  663. 

7.  Altiiough  a  public  grant  raises  a  presump- 
tion of  compliance  with  every  prerequisite,  the 
court  cannot  safely  charge  that  no  fraud  on  the 
part  of  a  public  officer  could  invalidate  it.  Pat- 
terson  v.  Jenks,  2  Pet.  216. 

8.  In  general,  a  patent  can  be  impeached  for 
causes  anterior  to  its  issuance  in  equitv  only. 
But  it  is  necessarily  examinable  at  kw,  where  the 
grant  is  void,  as  wnere  the  state  has  no  title,  or 
the  officer  who  issues  the  grant  has  no  authority. 
Patterson  v.  Winn,  11  Wheat.  380. 

XAnB  OF  8UTBB  — nr  GBRZBAL  —  (rranto 
hif  States —  School  Lands  —  Railroad  Lands  — 
Steamp  Lands,]    A  legislative  grant  is  not  a 


LAHDB    OF    8IA.TE8  —  Of   OXHSBAl  —  con^ 

tinued, 
warranty,  and  passes  such  estate  onlyas  the  gran- 
tor  has  at  the  time  of  tlie  grant.     Rice  v.  Aftn- 
nesota  jr  Northwestern  Railroad  Co,^  I  £Uck» 
368. 

2.  Thus,  an  act  of  a  territorial  legislature  in- 
corporating a  railroad  company,  and  granting  it 
luids  whidi  congress  may  afterwards  grant  to 
the  territory  in  aid  of  the  construction  of  the  road, 
is  not  a  vaud  and  binding  grant  as  against  the 
state.    lb, 

3.  The  consent  of  conj^ress  is  not  necessary  to 
a  sale  by  a  state  of  land  m  the  sixteenth  sections 
reservea  for  school  purposes.  Cooper  y.  Roberts, 
18  How.  173. 

4w  A  trespasser  on  such  land,  claiming  by  title 
adverse  to  that  of  the  state,  cannot  inquire  into 
mere  irregularities  in  the  sale  by  the  state  under 
its  own  statutes,    lb, 

5.  State  legislation  which,  in  making  appropri- 
ations for  school  purposes,  takes  account  of  the 
Sroceeds  of  sixteenth  sections  and  equalizes  the 
istribution  of  funds  arising  from  all  sourcea,  does 
not  violate  the  act  of  congress  providing  that  the 
proceeds  of  the  sixteentn  sections  in  each  town- 
ship shall  be  used  exclusively  for  the  schools  in 
that  township,  if  the  proceed  of  no  such  section 
are  diverted  from  the  township,  although  the 
township  thereby  receive  less  than  its  proportion- 
ate share  of  the  funds  arising  from  other  sources. 
Springjield  Township  v.  Quick,  22  How.  66. 

€.  Nor  does  a  state  statute  conflict  with  such 
act  which,  while  recognizing  that  act  as  prohibit- 
ing such  a  diveraion,  directs  the  school  trustees 
and  county  treasurera  to  pay  the  proceeds  of  these 
sections  into  the  county  treasuries,  for  distribution 
by  the  county  auditon  among  the  various  town- 
ships, it  being  apparent  that  the  school  laws  of  the 
state  authorize  a  distribution  of  school  funds  bv 
county  auditora  among  the  townships,  aud  sucn 
construction  of  the  statutes  being  in  harmony  with 
the  act  of  1866.   Davis  v.  Indiana,  94  U.  S.  792. 

7.  Where  congress  grants  land  to  a  state  for 
railroad  purposes,  and  the  state  appropriates  the 
bulk  of  tne  land  to  those  purposes,  but  permits 
the  pre-emption  of  a  small  part  by  settlera  who 
settlcid  and  made  improvements  before  the  grant 
was  made,  no  one  other  than  the  government  can 
object  to  such  pre-emption,  —  the  railroad  com- 
pany having  waived  its  right  to  do  so  by  accept- 
ing the  land  appropriated.  Baker  v.  Gee,  1  Wal. 
333. 

8.  Where  a  state  makes  a  grant  of  land  to  a 
railroad  company,  defeasible  if  the  compan;|r  do 
not  perform  certain  acts  within  a  certain  time, 
and  engages  in  civil  war  before  the  expiration  of 
that  time,  and  thereby  rendere  performance  by 
the  company  impossible,  the  conditions,  being 
conditions  subsequent,  are  abrogated  at  law ;  but 
in  equity,  if  the  enforcement  of  that  role  would 
work  injustice,  the  court,  while  holding  that  the 
rights  of  the  company  have  not  been  devested  by 
breach  of  the  conditions^  may  hold  that  the  con- 


1157 


DIGEST  OF  DECISIONS. 


1158 


LAHDB   07    8TAIB8  —  IS   GXHSBAl  —  eon- 

tinued. 

ditions  must  still  be  complied  with,  and  within  a 
reasonable  time,  so  as  to  put  the  parties  as  nearly 
as  may  be  in  the  position  they  would  have  been 
in  had  no  breach  occurred.  Davis  v.  Gray^  16 
Wal.  203. 

9.  A  state  may  provide  for  the  reclamation  of 
swamp  and  overflowed  lands  within  its  limits,  and 
for  an  assessment  of  the  expense  on  lands  bene- 
fited. If  the  charges  are  apportioned  in  a  mode 
substantially  just  and  reasonable,  the  scheme  of 
apportionment  is  not  objectionable  because  ab- 
solute uniformity  is  not  attained.  Hagar  v. 
Reclamation  District,  111  U.  S.  701. 

10.  The  fact  that  sucb  lands  are  situated  in 
more  than  one  county  does  not  affect  the  right  to 
delegate  authority  for  the  establishment  of  a  rec- 
lamation district  to  tlie  supervisors  of  the  county 
containing  the  greater  part  of  the  lands.    lb. 

U.  Nor,  in  California,  are  lands  derived  under 
Mexican  grants  exempt  from  assessment,    lb. 

Decisions  of  Slate  Courts  respecting  Sales  of 
Swamp    Lands  —  Followed    by    Federal 
Courts. 
See  Federal  CJouets  —  State  Laws, 
Rules  of  Decision^  48. 

Grants  from  United  States  for  Schools,  Inter- 
nal Improvements^  etc. 
See  Lands  of  United  States — Legis- 
lative Gaants. 


LAHM  07  STATES— IOWA  — 5aZe«,  etc.,  of 
Swamp  Lands.]  An  agreement  of  a  county  for 
a  conveyance  of  swamp  lands  to  which  it  was 
entitled  under  an  act  of  congress  was  annulled 
and  a  reconveyance  ordered,  saving  the  rights  of 
intermediate  purchasers,  where  the  agreement 
was  made  on  information  from  its  agent  that  the 
claim  would  probably  be  rejected  by  the  govern- 
ment, and  neither  the  county  officers  nor  the 
voters  to  whom  the  matter  was  submitted  knew 
the  nature  or  the  value  of  the  property,  and  the 
gpantee  did  know,  but  did  not  mform  them,  and 
the  county's  agent  soon  afterwards,  having  be- 
come the  agent  of  the  purchaser,  procured  an 
allowance  of  the  claim,  and  the  purchaser  did  not 
make  improvements  as  agreed,  and  the  consid- 
eration was  grossly  inadequate.  [Watte,  C.  J., 
and  Strong,  J.,  dissenting.]  American  Emi- 
grant Co.  V.  Wright  County,  97  U.  S  339. 

2.  A  bill  by  another  county  against  the  same 
defendant  to  set  aside  a  deecl  and  contract  for 
alleged  similar  fraud  and  misrepresentations,  and 
for  inadequacy  of  consideration,  was  dismissed 
without  prejudice  to  the  right  of  the  county  to 
bring  an  action  at  law  for  breach  of  contract, 
the  proofs  falling  sliort  of  the  previous  case. 
American  Emigrant  Co.  v.  Wright  County,  100 
U.S.  61. 

3.  Nothing  in  the  Iowa  statutes  prohibits  a 
sale  of  swamp  lands  by  a  county  for  less  than 


LAHDS  OF  STATES  —  IOWA  —  continued. 

a  dollar  and  a  quarter  per  acre.  American  Emi- 
grant Co.  v.  Adams  County,  100  U.  S.  61. 

Grants  from  United  States  for  Improvement 
of  Des  Moines  River  —  Aid  to  Railroad — 
Grantees. 
See  Lands  op  United  States — Legis- 
lative Geants,  93  et  seq. 

LAims  OF  STATES  —  KABTLAVD  —  Grants 
—  Lots  in  Washington.!  In  Maryland,  a  grant 
of  an  island  by  name  wul  pass  the  whole  island, 
although  the  description  by  courses  and  distances 
would  exclude  a  part  of  it.  Lodge  v.  Lee^  6 
Cranch,  237. 

2.  The  Maryland  statute  of  1793,  authorizing 
tbe  commissioners  of  the  city  of  Washington  to 
resell  lots  in  that  city  in  default  of  payment  by 
the  first  purchaser,  contemplated  a  smgle  resale 
only ;  and  by  such  resale  the  power  given  by  the 
act  was  executed.  Oneale  v.  Thornton,  6  Cranch, 
53. 

LAHIM  OF  STATES — XIGEiaAir — School  Lands 

—  Grants  thereof. 

See  Lands  of  United  States  —  Legis- 
lative G&ants,  16  et  seq, 

LANDS  OF  STATES  —  XISSOUBI  —  School 
Lands.l  The  title  of  out  lots  and  common  field 
lots,  etc.,  at  St,  Louis,  reserved  for  school  pur- 
poses by  the  act  of  June  13,  1812  (2  Sts.  748), 
was  vested  by  the  legislature  of  that  state  in  the 
St.  Louis  public  sdiool  commissioners.  Kissdl 
V.  St.  Louis  Public  Schools,  18  How.  19. 

School    Lands  —  Grants    thereof —  Other 
Lands. 
See  Lands  op  United  States  —  Legis- 
lative Grants,  11  et  seq.,  102  et  seq, 

LAHIM  OF  STATES — HEVADA  —  School  Lands 

—  Grants  thereof 

See  Lands  op  United  States — Legis- 
lative G&ANTs,  24,  25. 

LAITDS  OF  STATES  — HOBTH  CABOUITA  AHB 
TEHKSSSEE—  Title— Power  of  Alienation, 
See  pi.  1-7. 

Entry  and  Survey  —  What  Subject  —  How 
made  —  Priorities. 
See  pi.  8-18. 

Grant  —  Patent  —  Description  —  Validity 

—  Priorities. 
See  pi.  19-30. 

Title,  how  tried  —  Matters  of  Evidence, 
See  pi.  31-37. 

Title  —  Pouter  of  Alienation,']    Al- 


though North  Carolina  had  power  Xjq  grant  the  fee 
to  lands  in  the  Indian  territory  in  that  state,  sub- 
ject to  the  Indian  right  of  occupancy,  yet  under 
section  6  of  the  statute  of  1783,  which  was  not 
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repealed  by  the  statute  of  1784,  entries  and 
grants  within  that  territorj  were  Yoid.  Latti" 
mer  v.  Poteet,  14  Pet.  4. 

2.  Mere  extinguishment  of  the  Indian  title  te 
land  in  North  GaroLna  held  not  to  subject  the 
hind  to  appropriation.  Danforth  v.  Tkomas,  1 
Wheat.  155. 

3.  North  Carolina,  by  her  cession  of  the  west- 
em  lands  to  the  Unitea  States,  in  1789,  and  by 
her  cession  to  Tennessee  of  the  right  to  issue 
grants,  in  1803,  parted  with  her  right  to  issue 
grants  for  land  in  Tennessee  on  entries  made 
before  the  cession  to  the  United  States,  but  af- 
terwards remoTed  because  of  previous  location. 
Burton  y.  WUliams,  3  Wheat.  539. 

4;  North  Carolina  had  no  right»  after  the  ces- 
sion of  her  public  huids  to  the  United  States,  to 
make  a  grant  to  one  who  had  no  incipient  rigbt  be- 
fore the  cession.     Polk  v.  Wendal,  9  Cranch,  87. 

5.  Under  the  North  Carolina  statutes  of  1783 
to  1789,  all  entries,  surveys,  and  ^prants  of  land 
set  apart  for  the  Indians  were  void.  Danforth 
V.  Thomas,  1  Wheat.  165;  Danforth  v.  Wear,  9 
Wheat.  673. 

6.  But  a  patent  for  land  lyin§^  partly  within 
and  partly  without  the  Indian  territory  is  void  as 
to  so  much  only  as  lies  within  it.  Danforth  v. 
Wear,  9  Wheat.  673. 

7.  The  North  Carolina  statute  of  April  13, 
1783,  offered  for  sale  only  such  laud  as  was  then 
unappropriated.  Butherfordv,  Greene,  3  Wheat. 
196. 

8.  Entry  and  Survey  —  What  Subject 

—  How  made  —  Priorities^]  Title  cannot  be 
acquired  by  an  entry  contrary  to  law.  Preston 
▼.  Browder,  1  Wheat.  115. 

9.  A  question  whether  the  French  Lick  reser- 
TRtion  was  subject  to  appropriation  by  entry  and 
survey  as  vacant  land,  under  the  law  of  North 
Carolina  or  Tennessee.  Edward  y.  Darby,  13 
Wheat.  206. 

10.  The  North  Carolina  statute  of  1777,  es- 
tabUshing  offices  for  the  receipt  of  entries  of 
claims  for  land,  did  not  authorize  entries  of  land 
within  the  Indian  boundary  as  defined  by  the 
treaty  of  Holston  of  the  same  year.  Preston  v. 
Browder,  1  Wheat.  115. 

U.  The  North  Carolina  land  act  of  1783  did 
not  prohibit  one  from  making  several  entries 
amounting  in  all  to  more  than  five  thousand 
acres,  nor  from  purchasing  entry  rights  acquired 
by  others,  nor  from  uniting  several  entries  in  one 
snirey  and  patent;  and  such  union  of  entries 
was  allowed  by  the  act  of  1784.  Polk  y.  Wen- 
dal 9  Cranch,  87. 

12.  In  Tennessee,  an  entry,  to  be  special, 
must  call  for  such  objects  that  a  majority  oi  those 
acquainted  with  the  neighborhood  at  its  date 
could  with  reasonable  diligence  find  the  location ; 
but  it  is  not  necessary  that  the  objects  called  for 
be  notorious  as  well  as  certain.  Biunt  y.  Smiih, 
J  Wheat.  348. 


LAITDS  OF  STATB8  — HOBTH  GABOUHA  AVD 
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13.  In  Tennessee,  where,  at  law,  the  parties  to 
an  ejectment  may  go  back  to  the  original  entries 
and  inquire  into  their  relative  legal  effect,  it  does 
not  follow  that  an  entr^  is  to  be  preferred  merely 
because  it  is  prior  in  time.     lb. 

14.  This  rule  is  applicable  to  military  grants. 
lb. 

15.  As  to  the  manner  of  making  surveys  in 
Tennessee,  see  McEwen  y.  Bulkley,  34  How. 
343. 

16.  Although  a  mistake  in  a  survey  may  be 
corrected,  it  must  not  be  so  corrected  as  to  injure 
a  subsequent  adjoining  enterer.  Blunt  v.  Smith, 
7  Wheat.  348. 

17.  Where  land  entered  in  the  name  of  A.  is 
surveyed  in  the  name  of  B.,  it  is  to  be  presumed 
that  eyidence  was  produced  that  satisfied  the  sur- 
yeyor  that  B.  had  become  the  owner.  It  is  to  be 
presumed  tliat  public  officers  act  rightly.  Boss 
v.  Reed,  1  Wheat.  483. 

18.  The  North  Carolina  statute  of  1784,  an- 
thorizing  the  removal  of  warrants  located  on  land 
pjreviously  taken  up,  did  not  repeal  by  implica- 
tion the  laws  prohibiting  surveys  of  Und  within 
the  Indian  territoiy.  Danforth  y.  Wear,  9 
Wheat.  673. 

19.  Grant  —  Patent  —  Description  — 

Validity  —  Priorities.]  A  ^rant  raises  a  pre- 
sumption that  every  prerequisite  to  its  issuance 
was  complied  with,  and  a  warrant  is  evidence  of 
the  existence  of  an  entry  ;  but  if  the  entry  was 
never  in  fact  made,  and  the  warrant  was  forged, 
the  grant  is  void.  Polk  v.  Wendell,  5  Wheat. 
393. 

20.  If  a  grant  be  yoid,  as  for  that  the  state 
had  no  title,  or  the  officer  no  authority  to  issue, 
the  yalidity  of  the  grant  is  necessarily  examinable 
at  law.    lb. 

21.  SemUe  that,  in  Tennessee,  whether  a  grant 
be  yoid  or  voidable  only,  a  junior  grantee  cannot 
ayail  himself  of  its  defectiveness  as  against  a 
bona  fide  purchaser  without  notice.     lb. 

22.  Under  the  laws  of  North  Carolina  the 
first  grant  under  a  duplicate  warrant  was  held 
yalid,  although  other  land  had  been  subsequently 
granted  on  Uie  original.  Blackwell  y.  Patton, 
7  Cranch,  471. 

23.  It  is  essential  to  the  validity  of  a  grant 
that  it  describe  the  thing  granted  so  as  to  dis- 
tinguish it  from  other  things  of  like  kind,  but 
not  so  as  to  dispense  with  extrinsic  testimony 
in  ascertaining  precisely  what  it  is,  —  testimony, 
for  instance,  to  prove  natural  objects  called  for. 
Blake  v.  Doherty,  5  Wheat.  359. 

24.  A  call  for  a  natural  object,  like  a  river, 
will  control  both  course  and  distance,  if  the  plat 
and  survey  be  duly  returned,  and  a  patent  issued, 
although  no  survey  was  actually  made.  New- 
som  v.  Pryor,  7  Wheat.  7. 

25.  And  it  will  make  no  difference  whether  the 
object  called  for  be  in  the  course  or  at  the  end  of 
the  line,    lb. 
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26.  If  there  be  nothing  in  a  patent  to  control 
the  call  for  course  and  distance,  the  land  must  be 
bounded  by  tlie  courses  and  distances  ^ven,  ac- 
cording to  the  magnetic  meridian.  Mclver  y. 
Walker,  9  Cranch,  173 ;  Mclver  v.  Walker,  4 
Wheat.  444. 

27.  But  courses  and  distances  most  yield  to 
calls  for  natural  objects.    lb. 

28.  Thus,  if  a  patent  refer  to  a  plat  annexed 
in  which  a  watercourse  is  laid  down  as  running 
through  the  land,  it  must  be  so  surveyed  as  to 
include  the  watercourse  and  yet  conform  as 
nearly  as  it  may  to  the  plat,  although  the  lines 
80  run  vary  from  the  courses  and  distances  of  the 
patent,  and  although  neither  the  certificate  of 
survey  nor  the  patent  calls  for  the  watercourse. 
lb. 

29.  Want  of  entry  avoids  the  patent.  PM 
v.  Wendal,  9  Cranch,  87. 

30.  A  junior  patent  on  an  senior  entry  will 

?revail  over  a  senior  patent  on  a  junior  entry. 
b. ;  Boss  V.  Reed,  1  Wheat.  482. 

31. Title,  how  tried-—  Matters  of  Evir 

dence,']  In  Tennessee,  the  title  to  land  can  be 
tried  under  a  caveat,  and  the  judgment  binds  the 
holder  of  an  equitable  title  under  one  of  the 
parties.    PaHerfield  v.  Clark,  3  How.  76. 

32.  The  plat  aud  certificate  of  survey  annexed 
to  a  patent,  and  a  copy  of  the  entry  on  which 
the  survey  was  made,  are  admissible  m  evidence 
for  that  purpose.  Blake  v.  Doherly,  5  Wheat. 
359. 

33.  A  general  plan  made  by  authority  in  con- 
formity to  law  is  admissible  in  evidence,  on  a 
question  of  boundary.     lb. 

34.  But  a  private  survey  made  by  one  inter- 
ested under  the  grant  is  inadmissible,  as  to  ad- 
mit it  would  enable  the  grantee  to  fix  a  vagrant 
grant  by  his  own  act.    lb. 

35.  To  prove  the  want  of  entries  authorizing 
the  issue  of  certain  warrants,  certified  copies  of 
warrants  from  the  same  office,  of  the  same  dates 
and  numbers,  but  to  different  persons,  and  for 
different  quantities  of  land,  held  inadmissible 
otherwise  than  as  parts  of  the  entire  abstract, 
from  which  the  court  by  inspection  might  ascer- 
tain the  non-existence  of  the  contested  entries. 
Polk  V.  WendeU,  5  Wheat.  293. 

36.  Certificates  from  the  secretary's  office  to 
prove  that  on  the  entries  of  the  dates  of  the  con- 
tested  entries  other  warrants  were  issued  and 
otber  grants  made  in  other  names,  but  none  to 
the  person  claiming  under  the  contested  entries, 
are  competent  evidence.    lb. 

37.  But  parol  evidence  that  the  warrants  and 
locations  had  been  rejected  by  the  entry  taken  as 
spurious  is  immaterial  and  inadmissible.    lb. 

LAHD8  OF  8IAIB8  —  OHIO  —  Reservation  iosai" 
iitfy  Virginia  Military  Bounty  Warrants. 
See  Lands  op  United  States  —  Bounty 
Wasrants. 


LAHIM  OF  STATES  —  FUABVLYAVIA  —  Title 
—  Pre-emption  —  Warrant  —  Survey  —  Limila* 
tion  —  Virginia  Settlement  Right.^  The  lands 
of  the  former  proprietaries  that  lay  within  the 
lines  of  manors  were  not  confiscated  by  the  state 
statute  of  1779  for  vesting  their  estates  in  the 
commonwealth,  nor  by  the  act  of  1781  for  the 
establishment  of  a  land  office.  Kirk  v.  Smith,  9 
Wheat.  241. 

2.  A  pre-emption  right  to  an  iskud  in  one  of 
the  great  rivers  of  the  state  could  not  be  obtained 
by  settlement)  under  either  the  proprietary  or 
the  state  government.  Fisher  v.  Hcudeman,  20 
How.  186. 

3.  A  warrant  on  which  a  surrey  has  been 
made,  etc.,  b  functus  officio,  and  a  second  sur- 
vey, unless  ordered  by  the  board  of  property,  is 
invalid  and  confers  no  right.  Schuylkill  jr 
Dauphin  Improvement  Co.  v.  Munson,  14  Wal 
442. 

4;  That  such  an  order  was  made  cannot  be 
inferred  from  the  mere  fact  of  survey,  and  the- 
loss  of  such  an  order  cannot  be  presumed,  after 
any  lapse  of  time,  without  proof  that  it  cmce  ex* 
isted.    76. 

5.  Under  the  statute  of  April  3,  1792,  provid- 
ing for  the  sale  of  vacant  lands,  and  for  actual 
settlement,  etc.,  thereon  within  two  years  of  the 
issue  of  warrant,  a  warrantee  who  was  prevented 
by  force  of  the  enemies  of  the  United  States  from 
making  settlement  from  AprQ,  1793,  the  date  of 
the  warrant,  to  Januair,  1796,  but  who  persisted 
during  that  time  in  nis  efforts  to  make  such 
settlement,  is  excused  from  making  it,  and  has 
a  fee  simple  in  the  land,  although  he  did  not 
make  sucn  settlement,  etc.,  within  two  years 
after  such  prevention  ceased.  Huulekoper  v* 
Douglass,  3  Cranch,  1. 

€.  A  survey,  although  unaccompanied  by  a 
patent  and  payment  of  the  consideration,  gave  a 
legal  right  of  entry,  which  supports  an  eject- 
ment;  and  that  right  remains,  although  origi- 
nally it  may  have  been  held  to  be  so  acquired 
from  a  defect  of  equitable  powers,  and  although 
the  courts  of  the  United  States  now  have  those 
powers.     Irvine  v.  Sims,  3  Dal.  425. 

7.  Under  the  compact  of  1780  between  Penn- 
sylvania and  Virginia,  declaring  tliat  in  disputes 
concerning  titles  to  land  preference  should  be 
given  to  the  elder  right,  a  settlement  right  under 
tlie  Virginia  statute  of  1779,  held  to  take  date 
from  the  time  of  settlement,  and  not  from  that  of 
the  certificate.    Marlatt  v.  Silk,  11  Pet.  1. 

LAHSS  OF  STATES  —  TEXAS  —  Location  of 
Grant  —  Survey  —  Conveyance."]  Under  the 
laws  of  Mexico,  a  grant  by  the  governor  of 
Coahuila  and  Texas,  might  be  located  on  lands 
within  an  empresario  contract,  by  consent  of  the 
empresario.     Spencer  v.  Lapsley,  20  How.  264. 

2.  That  an  emfiresario  contract  was  amended 
so  as  to  include  the  littoral  leagues  was  per- 
mitted to  be  proved  by  parol,  where  it  appeared 
that  many  of  the  documents  concerning  it  had 
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been  destroyed  during  the  Texan  revolution. 
White  V.  BumUy,  80  How.  235. 

3.  That  a  survey  contained  mueh  more  land 
than  the  contract  or  grant  justified,  can  be  taken 
advantage  of  by  the  state  alone,  and  not  by  an 
individual  adverse  claimant,    lb. 

4;  Although,  in  general,  a  survev  is  void,  if 
made  out  of  the  county  of  which  the  one  who 
makes  it  is  the  surveyor,  it  may  be  made  valid  by 
the  approval  of  the  surveyor  after  the  boundary 
of  the  couuty  has  been  extended  so  as  to  include 
the  land.    Daswell  v.  De  la  Lanza,  80  How.  89. 

5.  By  the  law  of  the  Texan  republic,  a  junior 
locator  of  a  hind  warrant  was  not  deemed  an 
innocent  purchaser  where  a  map  showing  a  prior 
survey  was  deposited  in  the  general  laud  office, 
nor  where  he  had  actual  notice  of  tiie  prior 
grant.     Cook  v.  Burnley,  11  Wal.  659. 

6.  In  Texas,  under  the  Spanish  law  which 
formerly  prevailed  there,  a  title  of  possession  is- 
sued to  one  assuming  to  be  the  attorney  in  fact 
of  the  original  grantee,  and  so  described  in  the 
title,  declaring  that  it  was  issued  that  "the 
party  interested  "  might  own  and  enjoy  the  land 
sold  to  him,  vested  title  in  the  grantee  and  not 
in  the  attorney ;  the  original  grant  by  the  gov- 
emment  being  regarded  as  the  foundation  of 
title,  and  the  extension  of  title  on  specific  land 
being  held  to  vest  title  in  the  original  grantee,  if 
made  for  his  benefit.  Hanrick  v.  Barton,  16 
Wal.  166. 

7.  Notwithstanding  the  existence  of  hostilities 
between  Texas  and  Mexico,  one  citizen  of  Mex- 
ico could  convey  to  another  lands  in  Texas,  both 
grantor  and  grantee  then  being  in  Mexico.  Air- 
hart  V.  Masgieu,  98  U.  S.  491. 

LAVDB  07  8IA1E8 — ^VIBOim  AHB  KSHTITCKT 

—  Title —  Cession  of  Northwestern  Terri- 
tonf. 

See  pi.  1-3. 

Pre-emption  —  MiUtary  Warrants,  etc. 
See  pi.  4-10. 

Entry  —  Construction  of  "Entries  —  Equities 
betvoeen  Entries  —  Proof  of  Objects  called 
for. 

See  pi.  11-51. 

Survey  —  Effect  of  Survey  —  Return  —  Lim- 
itation. 
See  pi.  52-67. 

Patent  —  Construction  —  Conclusiveness  and 
Effect. 

See  pi.  68-82. 

Titles,  how  tried  —  Various  Statutes, 
See  pL  83-87. 


Tide — Cession  of  Northwestern  Ter- 


riiary.']  Virginia  had  no  title  to  hmds  in  the 
Northwestern  territory  covered  by  the  posses- 
sions of  French  settiers,  and  conveyed,  as  she 
assumed  to  convey,  none  to  the  United  States 


LAHM    OF    tTAISS  —  TXBenm   AVD   KEF. 
TUCXY  —  continued, 

on  her  cession  of  the  territory  in  1783.  Lang^ 
deau  V.  Hanes,  21  Wal.  521. 

2.  Construction  of  the  Virginia  statute  of 
1783,  ceding  the  land  northwest  of  the  Oliio  to 
the  United  States,  and  of  the  statute  of  the  same 
year  for  surveving  and  apportioning  the  land 
granted  to  the  Illinois  regiment,  and  the  statute 
of  1790  in  amendment  thereof.  Hughes  v. 
ClarksviUe,  6  Pet.  369. 

3.  Lord  Fairfax  at  the  time  of  his  death  had 
the  absolute  property,  seisin,  and  possession  of 
the  waste  and  unappropriated  lands  in  the  north- 
em  neck  of  Virginia,  and  the  treaty  of  1794 
confirmed  the  title  thereto  in  liis  devisees. 
[Johnson,  J.,  dissenting.]  Fairfax  v.  Hunter, 
7  Cranch,  603. 

4  Pre-emption  —  Military   Warrants, 

etcJ]  The  Virginia  statute  giving  a  right  of  pre- 
emption to  those  who  had  marked  and  improved 
land  before  1778,  referred  that  right  to  the  time 
when  the  improvement  was  made  and  the  time 
of  the  passage  of  the  act.  Simms  v.  Guthrie,  9 
Cranch,  19. 

5.  In  a  trial  of  pre-emption  rights,  the  earlier 
improvement  will  hohl  tne  knd  as  against  the 
earlier  certificate,  entry,  survey,  ana  patent. 
Finleyy.  WUliams,  9  Cranch,  164. 

6.  Under  laws  passed  by  Virginia  subsequent 
to  her  independence,  the  assignee  of  a  miutary 
right  to  unappropriated  land  in  America,  acquired 
under  a  royal  proclamation  of  1763,  by  obtaining 
a  warrant  and  so  locating  it  as  to  describe  a  par- 
ticular  parcel  of  land,  obtained  a  complete  equita- 
ble title ;  and  the  land  being  on  the  border,  on  an 
island  in  the  Ohio  River,  that  title  was  confirmed 
by  the  subsequent  compact  between  Viig-inia 
and  Pennsylvania  relative  to  such  lauds.  Irvine 
V.  Sims,  3  Dal.  425. 

7.  A  military  right  to  unappropriated  land  in 
America,  acquired  under  a  royal  proclamation  of 
1763,  was  made  assignable  by  tne  law  of  Vir- 
ginia to  an  inhabitant  of  that  state,    lb. 

8.  The  vendor  of  a  military  knd-warrant  held 
to  have  no  equity  against  his  purchaser  for  land 
embraced  in  the  survey  and  the  patent  obtained 
thereon  in  excess  of  the  quantity  called  for  by 
the  warrant.     Vowles  v.  Craig,  8  Cranch,  371. 

9.  The  rule  in  equity  which  protects  bona 
fide  purchasers  does  not  apply  to  tlie  purchasers 
of  militarv  land-warrants  under  the  laws  of  Vir- 
ginia, such  purchasers  being  considered  as  af- 
fected with  notice  by  the  record  of  the  entry  and 
of  the  survey.    Kerr  v.  Watts,  6  Wheat.  650. 

10.  The  original  law  of  Virginia  authorizing 
the  assignment  of  warrants  did  not  require  the 
assignment  to  be  by  indorsement,  or  by  an  in- 
strument annexed  to  the  warrant.  Bouldin  v. 
Massie,  7  Wheat.  122. 

U.  Entry —  Construction  of  Entries  — 

Equities  bettceen  Entries  —  Proof  of  Objects 
called  for.]  Under  the  land  law  of  Virginia,  if 
by  any  reasonable  construction  an  entry  may  be 
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TUCKT  —  continued. 
supported,  the  courts  will  support  it.    Massie  t. 
Watts,  6  Cranch,  148. 

12.  In  Kentucky,  an  entry,  to  be  good,  must 
liaye  such  certainty  as  will  enable  a  subsequent 
locator,  by  the  use  of  reasonable  care  and  dili- 
gence,  to  locate  the  adjacent  residuum.  Bodlev 
▼.  Taylor,  5  Cranch,  191 ;  Matson  v.  Hord,  1 
Wheat.  130 ;  Johnson  v.  Pannel,  2  Wheat.  206 ; 
Shipp  V.  Miller,  2  Wheat.  316;  PerHns  v. 
Ramsey,  5  Wheat.  269 ;  McDowell  v.  Peyton, 
10  Wheat.  454 ;  LUtlepage  v.  Fovoier,  11  Wheat. 
215  :  Taylor  v.  Owing,  11  Wheat  226.  And 
see  Holmes  v.  Trout,  7  Pet.  171. 

13.  The  intention  of  the  lo<»tor  is  to  be  chiefly 
regarded  in  construing  an  entry ;  if  a  call  be  im- 
practicable, it  is  rejected  as  surplusage.  Holmes 
V.  Trout,  7  Pet.  171. 

.  14.  In  Kentucky,  to  constitute  a  valid  entry, 
one  or  more  leading  calls  must  be  notorious,  so 
that  an  inquirer,  by  use  of  reasonable  diligence, 
may  find  the  land ;  if  the  leading  call  be  uncer- 
tain, and  the  entry  supply  no  means  of  control- 
ling it,  or  rendering  it  certain,  tlie  entry  is  Toid. 
Gamett  y.  Jenkins,  8  Pet.  75. 

15.  A  call  for  a  survey  which  had  not  acquired 
notoriety  will  not  of  itself  support  an  entry  ;  but 
if  the  survey  called  for  have  been  made  conform- 
ably to  a  valid  entry,  such  a  call  may  be  good. 
Holmes  v.  Trout,  7  Pet.  171. 

16.  Every  material  part  of  an  entry  b  to  be 
considered,  and  such  construction  put  on  the 
whole  as  is  best  adapted  to  all  its  material  calls. 
Thus,  although  generally  where  a  location  calls 
for  land  to  be  a  given  distance  from  a  given  point, 
all  of  the  land  must  be  placed  at  or  beyond  that 
distance,  yet  it  may  be  placed  within  it,  if  other 
words  plamly  indicate  such  a  construction.  John- 
son V.  Pannel,  2  Wheat.  206. 

17.  Where  the  calls  of  an  entry  cannot  all  be 
answered,  such  as  are  vague  or  incompatible  may 
be  controlled  by  sucli  as  are  material,  consistent 
and  certain.    Shipp  v.  Miller,  2  Wheat.  316. 

18.  A  call  for  a  natural  or  artificial  object  will 
control  a  call  for  course  and  distance.  Holmes  v. 
Trout,  7  Pet.  171 ;  Brown  v.  Huger,  21  How. 
805. 

19.  But  a  call  for  courses  and  distances  will 
not  yield  to  a  call  for  known,  visible,  and  definite 
objects,  unless  the  latter  is  more  material  and 
equally  certain.     Shipp  v.  Miller,  2  Wheat.  316. 

20.  Course  and  distance  are  the  only  (y^ide,  if 
the  natural  objects  called  for  are  indistinguish- 
able from  others  of  the  same  kind.  Chinofoeth  v. 
Haskell,  3  Pet.  92. 

21.  If  the  monuments  called  for  in  an  entry 
under  the  early  land  laws  of  Virginia  are  uncer- 
tain, the  courses  and  distances  may  identify  them, 
or  may  dispense  with  the  necessity  of  identify- 
ing some  ot  them,  by  rendering  the  whole  descrip- 
tion, taken  together,  sufficiently  certain.  Mar- 
shall V.  Currie,  4  Cranch,  172. 

22.  Where  natural  and  ascertained  objects  are 
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wanting,  and  course  and  distance  cannot  be  rec- 
onciled, either  course  or  distance  may  prevail, 
according  to  circumstances,  there  being  no  gen- 
eral rule  that  compels  the  preference  of  the  one 
to  the  other.   Preston  v.  Bowmctr,  6  Wheat.  580. 

23.  In  Kentucky,  if  a  natural  object  be  called 
for,  as  about  a  oertam  distance  from  a  fixed  monu- 
ment, and  the  object  cannot  be  found,  the  call 
for  it  is  rejected,  and  the  distance  mentioned  is 
taken  as  the  precise  distance.  Bodley  v.  Taylor, 
5  Cranch,  191. 

24.  If  a  call  for  a  line  parallel  to  another  line 
be  repugnant  to  the  call  tor  quantity,  it  may  be 
disregarded  if  the  call  for  quantity  and  the  other 
calls  sufficiently  identify  the  land.  [McLean,  J., 
dissenting.]     Croghan  v.  Nelson,  3  How.  187. 

25.  If  Doth  the  general  or  descriptive  call  and 
the  particular  or  locative  call  be  not  reasonably 
certain,  the  entry  will  be  defective.  Johnson  v. 
Pannel,  2  Wheat.  206. 

26.  But  if  the  locative  call  be  a  call  for  an 
unmarked  tree,  it  may  be  disregarded  as  imma- 
terial, if  the  entry  be  in  other  respects  sufficiently 
certain.    Ih. 

27.  In  finding  a  place  described  in  an  entry 
by  its  distance  from  another  place,  the  words 
"  about,"  "  nearly,"  and  the  like,  are  to  be  re- 
jected,  if  other  words  do  not  make  their  reten- 
tion necessary,  and  the  distance  is  to  be  taken  as 
precisely  the  distance  given.    lb, 

28.  If  an  entry  call  to  run  "  about  a  north 
course  for  quantity,"  the  word  **  about "  should 
be  rejected  and  the  land  run  a  due  north  course. 
Shipp  V.  MiUer,  2  Wheat.  316. 

29.  In  taking  the  distance  from  one  point  to 
another  on  a  large  river,  the  measurement  is  to 
be  with  its  meander,  and  not  in  a  direct  line. 
Johnson  V.  Pannel,  2  Wheat.  206. 

30.  If  an  entry  be  placed  on  a  road,  at  a  cer- 
tain distance  from  a  given  point  by  which  the 
road  passes,  the  distance  will  be  computed  by  the 
meanders  of  the  road,  unless  there  is  something  to 
show  other  intent.  Bodley  v.  Taylor,  5  Cranch, 
191. 

31.  An  entry  with  a  call  for  "  a  spring  branch 
about  six  miles  a  northeastwardly  course  from  a 
known  point,  to  include  a  marked  tree  at  the  head 
of  the  spring,  tlie  distance,  in  fact,  being  four  and 
a  half  miles,  and  the  course  not  northeastwardly, 
held  void  for  uncertainty.  Shipp  v.  Miller,  2 
Wheat.  316. 

32.  A  description  of  land  to  include  marked 
trees  ''near  the  Hunter's  trace  leading  from 
Bryant's  station  over  to  the  watera  of  Hinkston, 
on  the  dividing  ridge  between  the  waters  of  Hink- 
ston and  the  waters  of  Elkhom,"  held  so  defective 
as  not  to  sustain  an  entry.  Matson  v.  Hord,  1 
Wheat.  130. 

33.  An  entry  calling  for  "  the  Big  Blue  Lick  " 
will  not  suppoH  a  survey  and  patent  for  the 
Upper  Blue  Lick,  the  Lower  Blue  Lick  beinp 
generally  Imown  as  "the  Big  Blue  Lick,"  al- 
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though  there  are  calls  which  seem  to  designate  the 
Upper  Blue  Lick.  Finley  v.  WUlieans,  9  Cnmch, 
164. 

34.  An  entry  of  land  "  in  the  fork  of  the  first 
fork  of  Licking"  will  not  support  a  survey  in 
the  first  fork  of  Licking.  Meredith  t.  Picket, 
9  Wheat.  673. 

35.  A  call  for  the  settlement  and  pre-emption 
of  A.,  before  tlie  location  of  A's  pre-emption 
right,  is  substantially  a  call  for  the  land  of  A. 
Bodley  v.  Taylor,  6  Cranch,  191. 

36.  If  the  quantity  and  one  line  only  are 
given  in  the  description  in  an  entry  of  land  in 
Kentucky,  the  location  will  be  taken  to  be  in  the 
form  of  a  square.     lb, 

37.  If  no  other  figure  be  called  for  in  an  en- 
try, it  is  to  be  surveyed  in  a  square  coincident 
with  the  cardinal  points,  and  large  enough  to 
contain  the  given  quantity,  and  the  centre  of  the 
base  line  of  the  square  is  to  be  taken  as  the  point 
of  beginning.    Shipp  v.  MUler,  3  Wheat.  316. 

38.  Where  a  given  (quantity  of  land  is  to  be 
laid  off  on  a  eiven  base,  it  should  be  in  a  paral- 
lelogram, unless  that  form  would  be  repugnant 
to  the  entry ;  and  where  that  form  is  necessarily 
departed  from,  the  departure  should  go  no  fur- 
ther than  the  calls  renaer  necessary.  Afastie  v. 
Watts,  6  Cranch,  148 ;  Kerr  v.  WatU,  6  Wheat. 
650. 

39.  The  entry  herein  was  sufficiently  certain 
to  satisfy  the  rule.  Taylor  v.  Walton,  1  Wheat. 
141. 

40.  The  entry  herein  held  void  for  want  of 
certainty.    Perkins  v.  Ramsey,  6  Wheat.  269. 

41.  For  an  entry  on  a  pre-«mption  warrant  to 
give  priority,  it  need  not  in  terms  caU  for  the  im- 
provement, if  it  in  fact  include  it.  Finley  v. 
WUliams,  9  Cranch,  164. 

42.  In  Kentucky,  an  entry  in  the  name  of  "  the 
heirs  "  of  a  deceased  warrant-holder,  not  naming 
them,  is  valid.    Hunt  v.  Wickliffe,  2  Pet.  201. 

43.  A  junior  entry  may  limit  the  survey  of  an 
elder  entry  to  its  caUs.  bolmes  v.  Trout,  7  Pet. 
171. 

44.  In  Virginia,  an  entry  made  subseciuently 
to  the  phuntiff's  patent  cannot  affect  his  title. 
Stringer  v.  Young,  3  Pet.  320. 

45.  Purchasers  under  conflicting  entries  are 
considered  as  purchasing  under  distinct  rights, 
each  purchaser  as  acquiring  only  tlte  interest  of 
the  person  who  made  the  entry.  Kerr  v.  Watts, 
6  Wheat.  650. 

46.  In  Kentucky,  where  the  patent  of  a  sub- 
sequeut  locator  embraces  land  that  was  included 
in  the  prior  entry  of  another  party,  such  locator 
in  equity  should  convey  the  legal  title  of  such 
land  to  the  prior  locator,  without  conveyance 
from  the  latter  of  land  embraced  in  his  patent 
but  not  within  his  entry,  but  within  that  of  the 
subsequent  locator,  and  by  mistake  omitted  from 
the  survey  thereof.  Bodley  v.  Taylor,  6  Cranch, 
19L 


uunm  OF  STATES  —  vjBanriA  avd  kev- 

TUGKY  —  continued. 

47.  The  equity  of  a  prior  locator  in  Virginia 
extends  to  the  surplus  huid  surveyed,  as  well  as 
to  that  included  in  the  warrant.  Taylor  v.  Brown^ 
6  Cranch,  234. 

48.  Parol  testimony  is  admissible  to  prove  the 
existence  and  location  of  objects  called  for,  but 
not  to  construe  or  expUin  the  words  of  the  entry. 
Meredith  v.  Picket,  9  Wheat.  673. 

49.  A  locator  under  a  warrant  undertakes  to 
find  vacant  land,  and  acts  on  his  own  risk. 
Taylor  v.  Brown,  6  Cranch,  234. 

50.  An  entry  by  the  assignee  of  a  pre-emp- 
tion rifi^ht  will  be  good,  although  the  name  of 
the  assignor  be  not  mentioned,  if  the  entry  refer 
to  the  warrant,  mention  an  improvement,  and 
describe  the  locus  with  sufficient  certainty  in 
other  respects.  Simnis  v.  Guthrie,  9  Cranch,  19. 

51.  A  warrant  and  survejr  constitute  ouly  an 
equitable  title,  which,  until  consummated  by 
patent,  remains  subject  to  exammation.  Miller 
V.  Kerr,  7  Wheat.  1. 

52.  Surrey  —  Effect    of    Survey  — 

Return  —  Limitation.~]  Under  the  Virginia 
land  law  of  1779  a  survey  without  an  entry  was 
not  an  appropriation,  and  gave  no  title.  WU- 
son  V.  Mason,  1  Cranch,  46. 

53.  Under  the  land  law  of  Vii^nia  the  title 
begins,  if  it  begin  without  an  entry,  with  the 
survey ;  and  it  is  not  defeated  by  the  neglect  of 
the  surveyor  to  record  the  survey  pursuant  to 
the  act  of  1748,  the  act  beiug,  in  regard  thereto, 
merely  directory.  Taylor  v.  Brown,  6  Cranch, 
234. 

54;  A  survey  is  an  appropriation  of  all  the 
land  it  includes,  although  it  include  surplus  land ; 
and  it  cannot  be  reduc«l  by  a  caveat  under  the 
Virginia  sUtute  of  1779.    lb, 

55.  The  surveys  actually  made  on  the  mil- 
itary land-warrants  of  Virginia  have  not  tlie  force 
of  judicial  acts,  or  of  acts  doue  by  tiie  deputa- 
tions of  officers  as  general  agents  of  the  conti- 
nental officers.    Kerr  v.  Watts,  6  Wheat.  660. 

56.  Section  6,  Virginia  statute  of  1748,  "  di- 
recting the  duty  of  surveyors  of  lands,"  being 
merely  directory  to  the  surveyor,  mere  neglect  to 
run  and  mark  some  of  the  lines  on  the  ground,  the 
survey  being  closed  by  resort  to  adjoining  sui^ 
veys,  or  otherwise,  will  not  invalidate  the  war- 
rant-holder's title.  Craiy  v.  Radford,  3  Wheat. 
694. 

57.  A  auestlon  whether  the  compact  of  1789, 
between  Virginia  and  Kentucky,  i-estrained  the 
legislature  of  the  latter  from  prolonging  the  time 
for  surveying  one  entry  to  the  prejudice  of 
anotlier.    MUler  v.  Mctntire,  11  Wheat.  441. 

58.  In  Kentucky,  a  survey  is  not  avoided  by 
an  inclusion  therein  of  more  land  than  the  war- 
rant calls  for.    Holmes  v.  Trout,  7  Pet.  171. 

59.  The  pkuiitifis  herein  held  to  be  within  the 
saving  of  tlie  Kentucky  statute  of  1797,  giving 
further  time  to  the  owners  of  land  to  survey  the 

I  same.    MUler  v.  Mclntire,  11  Wheat.  441. 
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60.  The  Kentucky  statute  of  1797,  allowing 
infants  and  feme  coverts  but  three  years  after  re* 
moTal  of  disability  to  complete  surveys  on  entries 
of  land,  is  not  a  statute  of  limitation  merely,  but 
also  a  saving  of  forfeiture,  and  should  be  strictly 
construed  against  the  state.  Thus,  if  one  of 
several  joint  owners  be  under  disability  of  in- 
fancy,  the  statute  will  not  begin  to  run  as  against 
any  of  them  until  such  disability  is  removed. 
Shipp  V.  MUler,  2  Whtot.  316. 

61.  A  locator  may  survey  his  entry  in  one  or 
more  surveys,  or  he  may  withdraw  a  part  of  hb 
entry,  at  pleasure.     Holmes  v.  Trout,  7  Pet.  171. 

62.  A  survey  made  by  the  deputy  surveyor  is, 
in  law,  to  be  considered  as  made  by  his  principal. 
Craig  v.  Radford,  3  Wheat.  594. 

63.  The  certificate  of  a  surveyor  that  a  survey 
has  been  made  by  virtue  of  a  warrant  is  sufficient 
evidence  Uiat  the  warrant  was  in  the  surveyor's 
possession  when  the  survey  was  made.  Taylor 
V.  Brown,  5  Cranch,  234;  Craig  v.  Radford,  3 
Wheat.  594. 

64.  In  Virginia,  tlie  return  of  the  surveyor  into 
the  office  is  the  onlv  lesal  identification  of  the 
land  on  which  the  right  of  the  individual  attaches. 
Rusnel  v.  Transyloania  University,  1  Wheat.  432. 

65.  In  Virginia,  the  omission  of  the  surveyor 
to  record  the  survey  will  not  invalidate  the  title, 
the  provision  of  the  statute  which  reqnirps  survey 
beiug  merely  directory.  Stringer  v.  Young,  3 
Pet.  320. 

66.  In  Kentucky,  a  survey  is  presumed  to  be 
recorded  on  the  expiration  of  three  months  from 
its  date,  and  a  dependent  entry  of  adjoining  land 
is  entitled  to  the  notoriety  of  the  survey  as  a 
matter  of  record.  Elmendorf  v.  Taylor,  10 
Wheat.  152. 

67.  The  return  of  a  survey,  made  by  the  prin- 
cipal surveyor  from  the  field-notes  of  an  assistant 
WQO  made  the  survey  but  died  before  making  a 
plat  and  certificate,  is  not  invalid  under  section  46 
of  the  Virginia  statute  "  for  settling  the  titles  and 
bounds  of  lands,"  etc.,  which  requires  every  sur- 
vey to  "  be  made  and  returned  by  a  sworn  sur- 
veyor."    Taylor  v.  Broum,  6  Cranch,  234. 

68.  Patent  —  Construction  —  Condu- 

siveness  and  Effect.]  Under  tlie  land  law  of 
Virginia  a  patent  gives  seisin  in  deed,  and  so 
does  a  private  conveyance  of  wild  land.  Green 
T.  Liter,  8  Cranoh,  229. 

69.  In  Kentucky,  a  patent  gives  legal  title ; 
what  precedes  it  is  equitable  on^.    lb, 

70.  In  Virginia  no  inquiry  can  be  made  at 
law  into  the  regularity  of  the  prerequisites  of  a 
patent  valid  on  its  face.  Stringer  v.  Young,  3 
Pet.  320 ;  Boardman  v.  Reed,  6  Pet.  328. 

71.  Where  a  patent  for  land  in  the  Virginia 
reservation  in  Ohio  is  founded  on  an  assignment 
of  a  certificate  of  a  military  right,  a  court  of 
equity  may  inquire  into  an  alleged  fraud  in  the 
assignment,  and,  on  findine  it  to  be  fraudulent, 
decree  the  holder  of  the  legal  title  to  hold  as 
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trustee  for  the  equitable  owner.    Brush  v.  Ware, 
15  Pet.  93. 

72.  In  Kentucky,  a  court  of  law  will  not  look 
beyond  the  patent,  but  a  court  of  equitv  will  give 
effect  to  an  elder  entry  as  against  an  elder  patent. 
Finle^  v.  WiUiams,  9  Cranch,  164;  Hunt  v. 
Wicldiffe,  2  Pet.  201. 

73.  In  Virginia,  misnomer  in  the  patent,  of 
the  county  in  which  the  patent  describes  the  land 
as  lying,  is  open  to  explanation,  and  does  not, 
perse,  avoid /the  grant.  Stringer  v.  Young,  3 
Pet.  320;  Boardman  v.  Reed,  6  Pet.  328. 

74.  The  patent  reUttes  in  equity  to  the  incep- 
tion of  the  title,  and  he  who  first  appropriates 
the  land  has  the  best  equitable  title,  if  it  he  not 
impaired  by  other  circumstances.  Taylor  v. 
Brown,  5  Cranch,  234. 

75.  A  grant  by  the  lord  proprietor  is  not  in- 
validated by  the  fact  that  the  location  and  survey 
were  made  in  a  name  other  than  that  in  the 
grant.    Brawn  v.  Huger,  21  How.  305. 

76.  In  Kentucky,  a  patent  which  declarps 
that  lands  entered  for  others  are  within  the  same 
bounds,  but  that  their  "claims  have  been  ex- 
cluded in  the  calculation  of  the  plot,"  gives  no 
title  to  the  land  included  in  such  entries,  but  is 
valid  for  the  residue.     Scott  v.  Ratliffe,  5  Pet.  81. 

77.  If  a  subsequent  locator,  by  his  patent,  cover 
land  included  in  a  prior  entry,  he  may  be  com- 
pelled in  equity  to  convey  the  legal  title  to  the 
prior  locator.  Johnson  v.  Pannel,  2  Wheat.  206 ; 
Shipp  y.Miaer,U.%l^. 

78.  The  entire  description  in  a  patent  must 
be  reasonably  construed  to  ascertein  the  identity 
of  the  land;  and  although  a  call  be  erroneous 
and  repugnant,  if,  after  rejecting  it,  enough  re- 
main to  iaentifv  the  land,  the  patent  is  not  void. 
Boardman  v.  Reed,  6  Pet.  328. 

79.  A  patent  from  the  state  of  Kentucky  for 
land  in  the  Indian  territory  held  to  pass  the  title, 
subject  to  the  Indian  right  of  occupancy.  Clark 
V.  SmUK  13  Pet.  195. 

80.  Where  the  construction  is  doubtful,  the 
claim  of  the  party  in  possession  should  prevail. 
Preston  v.  Bowmar,  6  Wheat.  580 ;  OameU  v. 
Jenkins,  8  Pet.  75. 

81.  Where  a  river  is  given  as  one  of  the  boun- 
daries, the  grant  extends  to  tbe  river  and  follows 
its  course.    Brown  v.  Huger,  21  How.  305. 

82.  A  reservation  in  a  patent  issued  under  the 
Virginia  statute  of  June  2,  1788,  authorizing 
grants  with  reservation  of  claims  to  land  in- 
cluded in  surveys  then  made,  excludes  from  the 
operation  of  the  patent  land  held  by  prior  claim- 
ants at  the  date  of  the  survey  by  any  title,  either 
inchoate  or  perfect.  Armstrong  v.  Morrill,  14 
Wal.  120. 

83. Titles,  how  tried — Various  Statutes  ] 

In  Virginia  and  Kentucky,  tlie  title  to  land  can 
be  tried  under  a  caveat,  and  the  judgment  binds 
the  holder  nf  an  equitable  title  under  one  of  the 
parties.    Porterfield  v.  Clark,  2  flow.  76. 
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84.  Gae  who  "  claims  knd  as  locator/'  within 
the  meaning  of  the  Kentuckj  statute  of  Decem- 
ber 16,  1802,  is  one  who  claims  under  a  contract 
with  a  warrant-holder  to  locate  the  warrant  for  a 
portion  of  the  land  thereby  secured.  HolUnfft- 
worth  ▼.  Barbowr,  4  Pet  466. 

85.  Under  the  Kentucky  statute  of  1798  con- 
cerning champerty  and  maintenauce,  a  deed  will 
pass  title,  notwithstanding  an  adverse  possession. 
Walden  v.  Graiz,  1. Wheat.  293. 

86.  Undef  the  Virginia  land  law  of  1779,  the 
remedy  by  caoeat  belonged  to  one  who  obtained 
a  better  title  after,  as  well  as  before,  another 
conflicting  survey.  WUton  t.  Miuon^  1  Cranch, 
46. 

87.  A  private  statute  of  Virginia  confirming 
the  title  or  alien  heirs  to  land  for  which  their  an- 
cestor had  a  patent,  held  valid  as  against  a  junior 
patent  authorized  to  be  issued  for  unappropriated 
land  only,  issued  before  the  PMsage  of  that  act. 
Gooemeur  v.  Robertson,  11  Wheat.  332. 

Reservation '  to  satisfy  Military  Land  War- 
rants,  etc. 
See  Lands  op  Uhitbd  States — Bounty 
Wajlrants. 

LUnM  OF  flXAXn  — WnOOnm — Sehaol  Lands 

—  Grants  thereof. 

See  Lands  of  United  States  —  Ijxgis. 
LATiYS  Grants,  20. 

LAn6  OF  UMITU)  SIATB8  —  Bounty  Warrants 

—  Location — Virginia  Reservation,  etc. 
See  Lands  of  IJnited  States  — Bounty 

Warrants. 

Conflicting  Claims  thereto  —  In  general. 
See  Lands  of  United  States — Con- 
flicting Claims. 

DisDosal,  in  general — Power  of  Congress  — 
Reservation  —  Survey —  Sale,  etc. 
See  Lands  of  United  States  —  Dis- 
posal. 

Grants  by  Congress — For  Schools — Rfril- 
roads  —  Swamp  Lands  —  Oregon  Donation, 
etc. 
See  Lands  of  United  States  —  Leois- 
LATiVE  Grants. 

Grants  from  Former  Governments,   France, 
Spain,  Mexico,  etc.  —  Treaties  and  Con' 
firmations,  in  general. 

See  Lands  of  United  States  —  Grants 
FROK  Former  Governments. 

Issue  and  Delivery  of  Patent — Construction 

—  Impeachment,  etc. 

See  Lands  of  United  States  —  Patent. 

Land  Office  —  Officers  —  Records,  etc,  ~  In 
general. 
See  Lands  of  United  States— -Land 
Ofhcb. 


LAVDS  OF  VJKJSED  ITATE8  —  continued. 
Mineral  Lands  —  Jn  general. 

See  Lands  of  United  States — Min- 
ERAL  Lands. 

New  Madrid  Certificates  —  Location,  etc. 
See  Lands  of  United  States  —  New 
Madrid  Certificates. 

Pre-emption  —  In  general. 

See  Lands  of  United  States — Pre- 
emption. 

Ihnber  on  Public  Lands  —  Cutting,  etc. 

See  Lands  of  United  States — Timber. 

Title  —  Origin  —  Lands  in  New  Spates,  etc. 
See  liAiTDs  op  United  States — Title. 

LAVDS  OF  VVIXBD  ITA1E8  — BOVSTT  WAS* 
BARB  —  What  Lands  subject  to  Location 

—  Lands  in  the  Virginia  Reservation,  etc. 
See  pi.  1-6. 

When  and  how  acquired'^  Entry '^  Survey 

—  Patent. 
See  pi.  7-34. 

1.  What  Lands  subject  to  Location  — 

Lands  in  the  Virginia  Reservation,  etc.^  Under 
the  reserratiou  in  the  cession  from  Yirffiuia,  and 
under  the  acts  of  August  10,  1790  (1  Sts.  182), 
and  of  June  9,  1794  (1  Sts.  394),  all  the  land 
between  the  Scioto  and  the  Little  Miami  riyers 
was  subjected  to  the  military  warrants,  to  satisfjr 
which  the  reservation  was  inade.  Doddridge  v. 
Thompson,  9  Wheat.  469. 

2.  That  territory  included  all  the  land  between 
those  rivers  from  their  sources  to  their  mouths ; 
and  the  main  branch  of  each,  where  no  other  had 
acquired  the  exclusive  name,  was  to  be  consid- 
ered as  the  river.     lb, 

3.  The  act  of  June  86,  1812  (2  Sts.  764), 
which  provisionallv  designated  Ludlow's  line  as 
the  western  boundary  or  that  tract,  did  not  in- 
validate titles,  previously  acquired  under  military 
warrants,  between  that  line  and  Roberts's  line. 
lb. 

4  No  act  prior  to  that  of  1812  withdrew  the 
hind  between  Ludlow's  and  Roberts's  line  from 
the  territory  liable  to  survey  for  military  warrants. 
lb.    And  see  Reynolds  y.'McArthur,^Tet.^\7. 

5.  By  the  act  of  March  2,  1807  (2  Sts.  424), 
lands  in  the  Virginia  military  laud  district,  pat- 
ented in  the  names  of  deceased  persons,  were 
withdrawn  from  location ;  and  by  tlie  act  of  May 
20,  1836  (6  Sts.  31),  such  defects  were  cured, 
and  the  titles  vested  in  the  heira  of  the  deceased 
patentees.     Galloway  v.  Finley,  12  Pet.  264. 

6.  The  previous  surveys,  location  within  which 
was  avoided  by  the  proviso  of  section  1  of  that  act, 
are  subsisting  surveys  in  which  an  interest  is 
claimed.     Taylor  v.  Myers,  7  Wheat.  23. 

7.  —  When  and  how  acquired — Entry  — 
Survey — Patent.']  The  United  States  had  a 
rightk^to  prescribe  the  time  within  which  Virginia 
niilitary  warrants  might  be  located  on   lands 
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northwest  of  the  Ohio,  and  to  annex  conditions 
to  tlie  extension  of  the  time.  Jackson  v.  Clarky 
1  Pet.  628. 

8.  Although  an  entry  must  have  such  certainty 
that  a  subsequent  locator  may  locate  the  adjacent 
residuum,  a  description  that  will  identify  the  Innd 
is  sufficient  for  the  validity  of  a  grant.  McArikur 
V.  Browder,  4  Wheat.  488. 

9.  To  support  an  entry,  the  person  claiming 
thereunder  must  prove  that  the  oojects  called  for 
are  so  described  or  are  so  notorious  that  others, 
by  using  reasonable  diligence,  could  readily  find 
them.     Watts  v.  Lindsey,  7  Wheat.  158. 

10.  Under  the  act  of  1794,  a  patent  for  a 
part  of  the  land  embraced  in  the  warrant  miglit 
oe  issued  to  an  assignee.  Bouldin  y.  Massie,  7 
Wheat.  122. 

U.  Proof  of  the  assignment  might  be  made  in 
the  surveyor's  office,  and  certified  by  the  sur- 
veyor to  the  officer  bsuing  the  patent,    lb, 

12.  Although  the  act  of  March  3,  1803,  §  8 
(2  Sts.  237),  required  one  seeking  a  patent  under 
a  lost  Virginia  military  warrant  to  produce  a 
certified  duplicate  thereof,  yet,  as  that  was  to 
protect  the  government  from  fraud,  a  third  per- 
son cannot  take  advantage  of  the  non-production 
of  such  duplicate,  there  having  been  a  certified 
copy  on  file  in  the  land  office.    76. 

13.  Reference  to  the  certificate  in  a  warrant 
for  military  land  does  not  amount  to  notice  of  an 
irregularity  on  the  face  of  the  certificate ;  and  if 
the  purchaser  of  such  a  warrant  took  it  subject 
to  any  infirmity  on  account  thereof,  his  title  would 
become  good  on  issue  of  patent.  Hoo/nagle  v. 
Anderson,  7  Wheat.  212. 

14.  The  possession  of  the  warrant,  and  recog- 
nition  by  the  surveyor  of  the  right  of  the  holder 
to  act  for  the  owner,  are  equivalent  to  a  letter  of 
attorney,  and  empower  him  to  make,  alter,  or 
withdraw  the  entry,  and  to  direct  the  survey ;  but 
such  authority  is  terminated  by  the  death  of  the 
owner.     Gait  v.  Galloway,  4  Pet.  332. 

15.  Under  the  laws  applicable  to  the  Virginia 
military  lands  in  Ohio,  a  warrant  may  be  with- 
drawn after  a  survey  has  been  made  and  recorded. 
lb. 

16.  An  entry  made  in  the  name  of  a  deceased 
person  is  void.  McDonald  v.  Smalley,  6  Pet. 
261.    And  see  Gait  v.  Galloway,  4  Pet.  332. 

17.  An  amended  entry  retains  its  original 
character  so  far  as  it  is  not  altered ;  so  far  as  it 
is  altered,  it  is  a  new  entry.  McArdtur  v.  Brow- 
der,  4  Wheat.  488. 

18.  The  owner  of  a  survey,  made  in  conform- 
ity with  his  entry,  and  not  interfering  with  any 
other  person's  nght,  may  abandon  his  survey, 
after  it  has  been  recorded.  Taylor  v.  Myers,  7 
Wheat.  23. 

19.  Where  a  Virginia  military  land  warrant 
calling  for  no  specific  tract  was  carried  into  sur- 
vey and  patent  of  land  a  part  of  which  had  been 
previously  granted  to  another,  and  the  entry  for 
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that  part  of  the  land  was  withdrawn,  it  was  held 
that  the  warrant  was  not  thereby  so  satisfied  or 
meived  that  a  new  and  effective  entry  of  other 
land  might  not  afterwards  be  made  thereon. 
Niswanger  v.  Saunders,  1  Wal.  424. 

20.  The  act  of  1807  was  intended  to  cure 
defects  in  entries  and  surveys,  which  had  oc- 
curred without  fraud,  in  the  pursuit  of  a  valid 
title,  but  not  to  give  validity  to  titles  under  Vir- 
ginia land-warrants,  not  within  the  reservation 
made  by  that  stale  in  the  act  of  cession  of  lands 
northwest  of  the  Ohio.  Lindsey  v.  Miller,  6 
Pet.  666. 

21.  A  warrant  issued  under  a  resolution  of 
the  general  assembly  of  Virginia,  before  the  act 
of  cession,  for  services  in  the  continental  line,  is 
within  that  act,  although  not  purporting  to  be 
issued  under  such  resolution,  and  although  the 
term  of  service  was  not  as  great  as  required  bv 
the  law  in  force  when  the  resolution  was  passeo. 
Wallace  v.  Parker,  6  Pet.  680. 

22.  The  act  of  1807  extends  to  every  case 
that  comes  within  the  reservation  by  Virginia  in 
her  act  of  cession.    lb. 

23.  Under  that  act  a  defective  survey  of  such 
land  protected  it  from  being  patented  under  a 
subsequent  warrant  and  survey  by  one  claiming 
under  the  United  States.  Jackson  v.  Clark,  1 
Pet.  628. 

24.  A  location  and  survey  within  the  reserva- 
tion for  Virginia  militaiy  warrants,  made  in  con- 
travention of  the  proviso  to  $  2,  act  of  March  1, 
1823  (3  Sts.  772),  held  void,  although  the  con* 
flicting  entry  was  made  in  1822  in  ttie  name  of 
a  person  then  deceased.  McArthur  v.  Dun,  7 
How.  262. 

25.  Under  the  act  of  March  23, 1804,  {  3  (2 
Sts.  274),  providing  for  the  return  within  five 

{rears  of  surveys  of  land  in  the  Virginia  military 
and  district,  which  provision  was  in  effect  re- 
peated in  subsequent  statutes  down  to  and  in- 
cluding the  act  of  February  20,  1850  (9  Sts. 
421),  a  location  and  a  survey  of  lands  in  that 
district  under  a  Virginia  military  land  warrant 
did  not  give  even  an  equitable  title  thereto. 
FusseU  V.  Gregg,  113  U.  S.  560. 

26.  The  act  of  March  3, 1855  (10  Sts.  701), 
allowing  two  vears  within  which  to  make  return 
of  surveys  of  entries  made  before  January  1, 
1852,  haa  no  application  in  case  of  surveys  made 
before  that  date.    lb. 

27.  Nor  had  the  act  of  May  27,  1880,  {  3 
(21  Sts.  142),  adding  a  year  to  the  time  limited 
by  the  act  of  1855.     lb. 

28.  Section  2  of  that  act,  relating  to  surveys 
returned  to  the  '*  land  office,"  meant  the  general 
land  office,  not  the  office  of  the  district.     Jb. 

29.  The  act  of  March  5,  1816  (3  Sts.  256), 
granting  bounties  of  land  to  American  citizens 
residing  in  Canada,  has  no  necessary  connection 
with  the  bounty  land  acts  of  1811  and  1812,  and 
warrants  delivered  thereunder  to  be  located  by 
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the  owners  were  assigaable  after  entry.    French 
V.  Spencer,  21  How.  228. 

30.  A  deed  which  professed  to  oonyey  the 
land,  and  also  to  be  a  power  of  attorney  to  locate 
the  warrant  in  the  name  of  the  grantee,  was 
valid,  and  conveyed  the  land  really  entered  and 
located,  the  location  of  the  warrant  being  suffi- 
cient for  identification,    lb. 

31.  A  patent  afterwards  issued  to  the  original 
beneficiary  inured,  through  reUtion  to  the  date 
of  the  entry,  to  his  grantee,     lb. 

32.  It  also  inured  to  his  benefit  on  the  princi- 
ple of  estoppel,  the  deed  having  set  forth  seisin 
of  the  particular  estate  which  it  purported  to 
convey,  and  the  adverse  dainiants  being  the  heirs 
of  the  grantor,    lb. 

33.  The  act  of  May  22, 1826  (4  Sts.  190), 
providing  for  the  surrender  of  patents  issued 
under  the  bounty  act  of  May  6,  1812  (2  Sts. 
728),  where  the  land  proved  to  be  unfit  for  cul- 
tivation, and  for  the  selection  of  other  land  in 
lieu  thereof,  is  not  to  be  construed  in  connection 
with  the  latter  act  so  as  to  preclude  an  assign- 
ment of  the  right  to  land  after  the  surrender  of 
the  original  patent  and  before  the  issue  of  the 
new  one.     Maxwell  v.  Moore,  22  How.  185. 

34.  Under  the  act  of  August  31,  1852  (10 
Sts.  143),  authorizing  the  issue  of  land  scrip  to 
the  holders  of  outstanding  military  land  warranta, 
the  secretary  of  the  interior  is  to  determine  who 
are  entitled  to  its  benefit;  and  the  courts  cannot 
interfere  by  injunction  with  the  discharge  of  that 
duty  on  the  ground  that  he  is  about  to  issue  to 
one  person  scrip  to  which  Another  has  a  better 
right.     Walker  y.  Smith,  21  How.  679. 

Location  gives  Vested  Interest. 

See  Lands  of  United  States  —  Con- 
flicting Claims,  53. 

lakim  of  uhited  btatb8  —  oohfucidig 
CLAIMS—  Claims  to  Legal  Titles. 
See  pi.  1-21. 

Claims  to  Titles  both  of  which  are  equitable. 
See  pi.  22-30. 

Claims  to  Titles  one  legal  and  one  equitable. 
See  pi.  31—59. 

Claims  not  open  to  Judicial  Inquiry, 
See  pi.  60-70. 


Claims  to  Legal  Titles."]    A  patent 


from  the  United  States  does  not  affect  a  pre-exist- 
ini?  title  in  a  third  person.  New  Orleans  v.  De 
Armas,  9  Pet.  223. 

2.  Although  at  law  the  patent  is  the  founda- 
tion of  title  and  the  entry  not  to  be  considered,  a 
junior  patentee  claiming  under  an  elder  entry 
may  have  relief  in  equity.  Mc Arthur  v.  Browder, 
4  Wheat.  488. 

3.  Where  both  parties  chum  under  patents, 
the  court  as  a  court  of  equity  will  inquire  into 
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the  equities  on  which  the  patents  were  founded. 
Barnard  v.  Ashley,  18  How.  43. 

4.  A  patent  reserving  the  nghts  of  settlers  in 
Peoria  under  the  acts  of  May  15,  1820,  and 
Marph  3,  1823  (3  Sts.  605,  786),  held  to  confer 
no  title  as  against  such  a  settler,  although  claim- 
ing under  a  patent  of  subsequent  date.  Ballance 
v.  Forsyth,  13  How.  18. 

5.  Where  a  claim  was  favorably  reported  under 
those  acts,  and  a  survey  made  in  1840  and  a 

{)atent  issued  in  1845,  tlie  title  was  held  to  re- 
ate  back  to  1823,  and  to  be  superior  to  a  patent 
on  an  ordinary  entry,  issued  in  1838,  wliich  con- 
tained a  reservation  of  the  rights  of  all  persons 
claiming  under  the  act  of  1823.  Bryan  v.  For- 
syth,  19  How.  334,  And  see  Gregg  v.  Tesson,  1 
Black,  150 ;  Dredge  v.  Forsyth,  2  Bhwk,  563 ; 
Kellogg  v.  Forsyth,  2  Black,  671. 

€.  But  otherwise  where  the  prior  ^tent  con- 
tained no  such  reservation,  and  was  issued  to  a 
pre-emptor  who  had  been  several  vears  in  pos- 
session.   Hall  v.  Papin,  24  How.  132. 

7.  A  donation  certificate,  under  the  act  of 
March  3,  1803  (2  Sts.  229),  gives  a  title  superior 
to  that  acquired  by  a  purchase  at  a  public  land 
sale.    Ross  v.  Barland,  1  Pet.  656. 

8.  Such  certificate  need  be  in  no  particular 
form:  it  is  sufficient  if  it  show  the  occupancy 
required  by  the  act,  and  the  laud  granted,     lb. 

9.  A  confirmation  of  a  SpauisTi  concession  in 
1836  gave  a  title  good  as  against  a  patent  issued 
on  a  location  of  a  New  Madrid  certificate  made 
in  1818.     Easton  v.  Salisbury,  21  How.  426. 

10.  Where  a  patent  is  issued  on  a  claim  with- 
out any  certain  limits,  reserving  ''all  valid  adverse 
rights,"  a  second  patent  to  another  claimant  for 
a  portion  of  the  same  land  is  valid  and  operates 
to  convey  the  title.  Maguire  v.  Tyler,  8  WaL 
650. 

U.  Under  the  act  of  May  24, 1828,  {  2  (4  Sts. 
298),  a  decree  of  the  supreme  court  made  in 
1836^  on  a  petition  filed  in  1824,  confirming  aa 
inchoate  Spanish  title,  cannot,  by  relation  to  the 
time  of  the  filing  of  the  petition,  devest  a  title  to 
land  not  reserved  from  sale,  derived  from  the 
United  States  under  an  entry  made  in  1834. 
McCabe  v.  Worthington,  16  How.  86. 

12.  A  controversy  between  claimants  of  land 
m  California  under  conflicting  patents  of  the 
United  States,  issued  on  confirmation  of  grants 
made  by  the  Mexican  government,  each  of  which 
reserves  the  rights  of  other  parties,  must  be  set- 
tled by  determining  which  gives  the  better  ri^ht ; 
and  the  character  of  the  original  concessions 
must  be  inquired  into.  Henshaw  v.  Bissell,  18 
Wal.  255. 

13.  A  patent  issued  on  a  grant  of  land  capable 
of  specific  identification  confers  a  better  right 
than  one  based  on  a  floating  grant,  although  the 
floating  grant  was  first  surveyed  and  patented,  lb, 

14.  A  patent  issued  on  October  12,  1812, 
founded  on  an  entry  made  in  1810,  on  a  Virginia 
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CLAIMS  —  continued, 
military  land  warrant  for  land  between  Ludlow's 
and  Roberts's  lines,  held  yaUd  as  against  a  claim 
under  a  sale  made  by  the  United  States  in  1S13. 
Reynolds  v.  McArtJiur,  2  Pet.  417. 

is.  Where  the  contest  in  ejectment  is  between 
cotiflictinff  confirmations  of  Spanish  grants,  the 
elder  connriuation  and  survey  must  prevail,  and 
the  jury  cannot  consider  whether  the  survey  and 
patent  correspond  with  the  confirmation.  W'dlot 
v.  Sandford,  19  How.  79. 

16.  Where  the  commissioner  decides  in  favor 
of  one  pre-emptor  and  the  secretary,  on  the  same 
facts,  but  a  different  construction  of  the  law, 
decides  in  favor  of  another,  and  a  patent  issues 
to  each,  a  court  of  equity,  as  in  other  cases  where 
title  has  passed  from  the  government,  may  inquire 
and  determine  whether  one  party  does  not  hold 
in  trust  for  the  other.  [Clifford,  J.,  dissent- 
ing.]   Johnson  V.  Towsley,  13  Wal.  72. 

17.  And  so,  although  the  decision  in  favor  of 
the  chumant,  who  on  a  proper  construction  of 
the  law  has  the  better  right,  is  not  followed  by 
patent.     Samson  v.  Smiley^  13  Wal.  91. 

18.  Where  congress  by  resolution  granted 
land  subject  to  the  president's  approval,  the  title 
of  the  grantee  became  absolute  on  the  issue  of 
the  presideul's  order  of  approval,  had  relation 
back  to  the  date  of  the  passage  of  the  resolution, 
and  so  took  precedence  of  an  intermediate  patent 
to  another.  Republican  River  Bridge  Co,  v. 
Kansas  Pacific  RaUtoay  Co ,  92  U.  S.  315. 

19.  A  patent  issued  under  the  act  of  Sep- 
tember 28,  1850  (9  Sts.  519),  granting  swamp 
lauds,  and  making  it  the  duty  of  the  secretary  of 
ths  interior  to  identify  and  make  lists  of  them, 
and  to  cause  patents  to  issue,  cannot  be  impeached 
in  an  action  at  law,  by  showing  that  tue  land 
wliLch  it  conveys  was  not  in  tact  swamp  and 
overflowed  land.  The  decision  of  the  depart- 
ment is  conclusive,  unlf^ss  grounds  exist  for  at- 
tacking it  in  equity.  French  v.  Fyan^  93  U.  S. 
169. 

20.  Evidence,  whether  parol  or  docnmentary, 
which  shows  a  want  of  power  in  officers  who 
issue  a  patent,  is  admissible  in  an  action  at 
law  to  defeat  a  title  thereunder,  the  patent  in 
such  case  being  not  merely  voidable,  out  void, 
and  the  party,  therefore,  not  obliged  to  resort  to 
a  court  of  equitv  to  have  it  so  declared.  Sher- 
man V.  Buick,  93  U.  S.  209. 

21.  Under  the  act  of  March  3,  1853  (10  Sts. 
2Jf4),  providing  for  the  survey,  pre-emption,  and 
sale  of  lands  in  California,  if  a  settler  on  sixteenth 
and  thirty-sixth  sections  thereby  granted  to  the 
state  for  school  purposes  fail  to  make  good  his 
claim  within  three  months  after  the  return  of  the 
plats  of  the  surveys  to  the  local  land-office,  the 
title  to  the  land  embraced  by  his  settlement  vests 
in  the  state  as  of  the  date  of  the  completion  of 
the  surveys.  One,  therefore,  cUiming  under  the 
United  States,  under  an  act  passed  after  the  state 
thus  acquired  title,  has  no  title  as  against  the 
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state's  grantee.     Natoma  Water  if  Mininr^  Co, 
v.  Bugbey,  96  U.  S.  165. 

22.  Claims  to   Titles  both  of  which  are 

equitable J\  A  certificate  under  the  act  of  Fein 
ruary  17,  1815  (3  Sts.  211),  for  the  relief  of  suf- 
ferers bjT  earthquake  in  New  Madrid  County, 
Missouri,  was  located  on  laud  covered  bv  an  in- 
choate Spanish  title,  before  the  bar  to  that  title 
created  by  neglect  to  file  the  evidence  thereof  re- 
quired b;  the  act  of  March  3, 1807  (2  Sts.  440), 
and  previous  acts  was  removed  by  the  act  of  May 
26,  1824  (4  Sts.  52);  and  a  patent  pursuant 
thereto  was  issued  after  the  bar  was  removed. 
It  was  held  that  congress  in  removing  that  bar 
might  impose  conditions  ^vin^  a  preterence  to 
titles  acquired  while  it  was  in  existence ;  and  that 
the  title  acquired  under  such  location  and  patent 
was  protected  as  against  such  inchoate  title  by  the 
act  removing  tliat  bar,  and  the  act  of  May  24, 
1828  (4  StA.  298),  in  addition  thereto.  Barry  v. 
Gamble,  3  How.  32. 

23.  An  owner  of  an  inchoate  Spanish  title 
never  had  any  standing  in  court  unless  conferred 
on  him  by  the  political  power;  and  as  between 
two  such  claimants  that  power  could  dptermine 
which  should  have  title.  Les  Bois  v.  Bramell, 
4  How.  449. 

24.  A  location  under  a  New  Madrid  certificate 
cannot  prevail  a^inst  a  subsequently  confirmed 
Spanish  concession,  notice  whereof  had  been 
given  pnrsuant  to  the  act  of  March  3,  1811,  {  10 
(2  Sts.  665).  Bissell  v.  Penrose,  8  How.  317 ; 
Mills  V.  Stoddard,  8  How.  345. 

25.  The  owner  of  land  in  Louisiana,  fronting 
on  the  Mississippi,  obtained  a  certificate  for  back 
land  which  he  was  not  entitled  to  either  by  the 
act  of  the  public  surveyor  or  by  his  equitable 
right  to  a  protraction  of  his  side  lines.  It  was 
held  that  his  title  was  invalid  as  against  an  ad- 
joining proprietor  who  bad  a  right  to  enter  and 
purchase  the  land  under  the  act  of  June  15, 1832 
(4  Sts.  534),  and  did  so  enter  and  purchase. 
Jourdan  v.  Barrett,  4  How.  169. 

26.  A  selection  of  hinds  under  a  ^nt  by  con- 
greats  to  a  territory,  held  not  to  impair  the  right  of 
a  pre-emptor  who  had  proved  his  right  before  the 
grant  was  made.   Lytle  v.  Arkansas,  9  How.  314. 

27.  Where  two  grants  for  specific  quantil  ies  of 
land  were  without  designation  of  location  except 
as  within  general  boundaries  including  a  much 
larger  quantity,  priority  of  location  by  occupa- 
tion and  settlement  under  a  provisional  license 
was  held  ijo  give  the  second  grantee  an  equity 
superior  to  that  of  the  prior  grantee  in  the  loca- 
tion by  survey.  United  States  v.  Armijo,  5 
Wal.  444. 

28.  Where  the  same  land  was  confirmed  to 
two  different  persons,  but  neither  of  them  had 
received  a  patent,  the  state  court,  in  an  action 
for  possession,  properly  inquired  into  the  equities 
prior  to  confirmation.  Berthold  v.  McDonald, 
22  How.  334. 
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29.  And,  it  having  held  that  the  prior  confirm- 
ation was  Toid  as  against  the  second,  becanse 
a  deed  on  wbich  it  was  founded  was  forged 
and  fraudulent,  and  never  recognized  by  the 
owner  of  the  light,  the  supreme  couH  amrmed 
the  judgment.     lb. 

30.  At  the  time  of  the  acquisition  of  Califor- 
nia bj  the  United  States,  the  title  of  the  pueblo 
lands  in  San  Francisco  was  unperfected  and  was 
such  as  the  United  States  might  have  refused  to 
recognize.  Until  1864,  congress  took  no  action 
concerning  these  lands.  Until  1863,  there  was 
no  statute  of  limitations  in  California  affecting 
titles  derived  from  the  Spanish  or  Mexican  gov- 
ernment before  their  final  consummation  by  the 
United  States.  One,  therefore,  who  entered  upon 
these  lands,  without  title,  in  1852,  could  not, 
under  a  claim  of  adverse  possession,  hold  them 
9H  against  one  claiming  under  an  alcalde  grant. 
Pa/mer  v.  Low,  98  U.  S.  1. 

31.  Claims,  one  legal  and  one  equitable. 1 

A  mere  riglit  to  enter  lancl  for  military  services, 
no  particular  land  having  been  appropriated,  is 
not  such  a  prior  equity  as  will  enable  its  holder 
to  set  aside  a  patent  regular  on  its  face.  Hoof- 
nagU  v.  A  nderson,  7  Wheat.  21 2. 

32.  Whatever  the  outstanding  equities,  the 
patentee  has  the  legal  title,  and  a  state  law  can- 
not confer  on  the  equitable  owner  a  right  to 
maintain  ejectment  against  him.  [McLkan  and 
McKiNLET,  JJ.,  dissenting.]  Bagnell  v.  Brod- 
ericK  13  Pet.  436. 

33.  A  patent  which,  hj  reason  of  a  void  sur- 
vey and  division,  appropriates  to  one  pre-emp- 
tion claim  what  belongs  to  another  is  void  as 
as  against  the  owner  of  the  latter  claim.  [Taket, 
C.  J.,  and  Catbon  and  Daniel,  J  J.,  dissenting.] 
Brown  V.  Clements^  3  How.  650. 

34.  An  equitable  Spanish  title,  not  confirmed 
by  the  United  States,  cannot  prevail  against  a 
leiral  title  acquired  from  the  United  States. 
United  States  v.  King,  3  How.  778. 

35.  Tlie  owner  of  an  indicate  Spanish  title  to 
land  in  Missouri  who  had  not  presented  his 
claim  to  the  commissioners  nor  to  the  district 
court  for  confirmation  before  May  29,  1829,  was 
barred  by  subsequent  confirmation  by  congress 
of  another  claim.  Les  Bois  v.  Bramell,  4  How. 
449 

36.  An  incomplete  Spanish  title  confirmed 
by  the  act  of  July  4,  1836  (5  Sts.  126),  cannot 
prevail  against  a  patent  issued  before  the  passage 
of  that  act.     Menard  v.  Massey,  8  How.  293. 

37.  A  title  by  pre-emption,  under  the  act  of 
May  29,  1830  (4  Sts.  420),  held  superior  to 
titles  under  floating  rights  under  the  acts  of 
Jiilv  14,  1832,  and  June  19,  1834  (4  Sts.  003, 
678^,  and  patents  for  the  latter  set  aside  in 
equity.     Cunningham  v.  Ashley,  14  How.  377. 

38.  If  one  enter  public  land  as  the  agent  of 
another,  and  pay  for  it  with  the  other's  money, 
but  take  the  patent  certificate  in  his  own  name, 
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he  will  hold  as  trustee  for  his  principaL    Irvine 
V.  Marshall,  20  How.  558. 

39.  A  territorial  statute  abolishing  resulting 
trusts  in  certain  cases  cannot  affect,  the  liability  of 
one  who  has  purchased  public  lands  for  another 
and  with  the  other's  money,  but  has  taken  the 
patent  certificate  in  his  own  name,  to  account 
in  a  federal  court  as  the  trustee  of  his  principal. 
[Catron,  Nelson,  Grier,  and  Cakpbell,  J  J., 
dissenting.]    Jb. 

40.  A  bonajide  purchaser  from  the  patentee 
has  a  title  good  in  equity  as  against  a  complain- 
ant who  made  the  entry,  and  was  therefore  equi- 
tably entitled  to  the  patent.  Lea  v.  Polk  County 
Copper  Co.,  21  How.  493. 

41.  Where  a  grant  has  been  confirmed  and 
the  land  surveyed,  and  a  patent  issued  to  the 
grantee,  the  correctness  of  the  survey  cannot  be 
disputed  by  defendants  in  ejectment  wlio  are  in 
possession  claiming  unc^er  a  title  not  perfected  by 
survey  and  patent.  Greer  v.  Meses,  24  How. 
268. 

42.  Relief  was  refused  to  a  purchaser  of  a 
claim  under  a  prior  entry,  as  against  a  grantee 
of  the  patentee,  sixteen  years  after  issue  of  the 
patent,  where  the  claim  had  lain  dormant  all 
that  time,  and  there  had  been  a  great  advance 
in  values.     Harkness  v.  UnderhUl,  1  Black,  316. 

43.  A  contract  that  one  of  the  parties  shall 
make  a  pre-emption  entry  for  the  benefit  of  botli 
on  false  proof  of  settlement,  although  performed 
and  possession  taken,  will  not  estop  the  other 
party  from  setting  up  title  under  a  subsequent 
bonajide  settlement  and  entry.     lb. 

44.  The  equity  of  a  pre-emption  claimant  who 
has  paid  the  purchase-money,  received  the  usual 
certificate,  and  taken  and  maintained  possession, 
cannot  be  defeated  by  a  subsequent  entry  sup- 
ported by  a  patent.  Hughes  v.  United  States, 
4  Wal.  232. 

45.  Confirmation  of  a  claim  under  the  act  of 
March  3, 1851  (9  Sts.  634),  does  not  affect  the 
equities  of  thira  persons,  but  merely  confers  a 
legal  title  on  the  confirmee,  lottmsend  v.  Gree^ 
ley,  5  Wal.  326. 

46.  If  relief  be  sought  on  the  ground  that 
a  patent  was  issued  to  one  person,  when  the 
rignt  was  in  another,  the  decree  should  not  annul 
the  patent,  but  provide  for  a  transfer  of  title  to 
the  person  equitably  entitled  to  it.  Silver  v. 
Ladd,  7  Wal.  219. 

47.  A  decree  under  the  act  of  March  3,  1851 
(9  Sts.  633),  to  ascertain  and  settle  private  claims 
to  land  in  California,  confirming  a  claim  under  a 
Mexican  grant  even  when  followed  by  a  patent, 
did  not  conclude  the  equitable  rights  of  third 
persons,  but  left  them  to  assert  their  rights  by 
suit  in  equitv  against  the  patentee  and  persons 
claiming  under  nim  with  notice ;  the  intent  of 
that  act  being  only  tlie  separation  of  the  land  of 
individuals  from  the  pubbc  donuun.  Meader  v. 
Norton,  11  Wal.  442. 
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48.  An  ejectment  on  a  title  under  a  patent 
from  the  United  States  Is  not  barred  nnder  a 
state  statute  by  an  adverse  possession  held  prior 
to  the  issue  of  tlie  patent  and  while  the  plamtiff 
or  his  grantor  had  only  an  equity,  and  this,  al- 
though by  the  statute  an  action  hes  on  an  equi- 
table right,  aud  notwithstanding  the  doctrine  of 
relation  by  whioli  a  patent  is  held  to  take  effect 
as  of  the  date  of  the  inception  of  title ;  for  that 
doctrine  rests  on  a  fiction  of  law  adopted  for  the 
purposes  of  justice,  and  is  applied  only  for  the 

f)rotection  of  persons  who  stand  in  privity  with 
lim  who  acquired  the  equity ;  and  to  give  effect 
to  such  an  adverse  right  would  interfere  with  the 

r lower  of  congress  to  dispose  of  the  public  lands. 
Davis  and  Strong,  J  J.,  dissenting.]    Gibson  v. 
Chouteau,  13  Wal.  92. 

49.  Confirmation  of  the  Mexican  grant  of 
land  in  CaUfomia  segregates  the  land,  when  sur- 
veyed, from  the  public  domain,  and  invests  the 
confirmee  with  the  legal  title,  and  against  that 
title  no  equity  can  avail  at  law.  Carpentier  v. 
Montgomery,  13  Wal.  430. 

50.  But  the  equities  of  third  persons  nnder 
that  title  are  not  cut  off,  but  may  be  enforced  in 
equity  against  the  confirmee  or  liis  assigns  with 
notice,  who  are  deemed  in  such  case  to  hold  in 
trust.    lb. 

51.  Tlie  Oregon  donation  act  of  September 
37,  1S50  (9  Sis.  496),  does  not  deny,  but  im- 
pliedly  recognizes,  the  validity  of  contracts  made 
Dj  actual  settlers  concerning  their  possessory 
rights  to  public  lands  in  that  territory.  A  con- 
tract, therefore,  made  by  such  a  settler  for  the 
sale  of  such  lands,  is  bmding  on  his  heirs  who 
acQuire  title  by  patent  issued  after  his  death; 
ana  this,  whether  the  husband  or  wife  who  takes 
as  survivor  under  that  act  takes  by  purchase  or 
by  inheritance.     Lamb  v.  Davenport,  18  Wal. 

307. 

52.  Before  the  federal  laws  were  extended 
over  Oregon,  the  settlers,  having  formed  a  pro- 
visional government,  occupied,  cultivated,  im- 
proved, bought,  and  sold  land  as  though  they 
owned  it,  in  the  belief  that  the  federal  govern- 
ment would  ratify  their  dealings  and  confirm 
their  title  accordinsly.  Before  the  passage  of 
the  donation  act,  au  transactions  in  land  were 
affected  with  that  understanding.  A  purchaser 
under  these  circumstances  from  a  claimant,  or 
a  person  whose  purchase  from  another  had  been 
confirmed  by  the  claimant  acauired,  as  against 
the  claimant,  an  equitable  ri^nt  which  a  court 
would  enforce  after  his  acanisition  of  a  patent 
from  the  United  States ;  ana  such  equitable  right 
passed  to  his  grantees.  Stark  v.  Starr,  94  U.  S. 
477.  492 ;  Stark  v.  Bacon,  Id.  492. 

53.  A  patent  issued  on  an  entry  made  on 
surveyed  public  land  on  which  a  location  of  a 
militarv  bountv  land- warrant  has  been  duly 
made  by  anotfier  and  neither  vacated  nor  set 
aside,  is  void,  the  entiy  of  land  in  which  such  a 
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vested  interest  has  been  acquired  and  maintained 
being  unauthorized  by  law.  Wirth  v.  Branson, 
98  U.  8. 118. 

54.  One  who  seeks  the  aid  of  a  court  of 
equity  to  declare  a  trust  in  his  favor  in  land  held 
under  a  patent  from  the  United  States  must  set 
forth  clearly  the  acts  of  the  defendant  relied  on 
as  constituting  fraud  on  which  the  claim  to  relief 
is  based.  Loose,  untraversable  allegations  of 
fraud  will  not  avail  Marquez  v.  Frisbie,  101 
U.  S.  473. 

55.  The  frauds  moreover,  must  have  been 
such  as  to  have  prevented  a  full  exhibition  of 
the  case  to  the  officers  of  the  land  department. 
The  introduction  of  testimony,  even  though 
false,  which  there  was  ample  opportuuity  to 
meet  and  overcome,  and  fraudulent  acts  discov- 
ered before  the  hearing  in  the  department,  afford 
no  ground  on  which  to  base  a  claim  to  have  the 
decision  of  the  department  reviewed  by  the 
courts.     Vance  v.  Burbank,  101  U.  S.  514. 

56.  Where  a  survey  and  a  patent  thereon  are 
founded  on  a  superior  Mexican  grant,  the  rights 
of  a  party  thereunder  are  not  concluded  by  a 
prior  survey  to  other  claimants.  Adam  v.  Nor- 
ris,  103  U.  S.  591. 

57.  Where  a  plaintiff  in  equity  contends  that 
the  defendant  holds  for  him  the  legal  title  to 
public  land,  but  can  show  neither  the  receipt  of 
the  receiver  for  the  purchase-money  alleged  to 
have  been  paid  by  the  nlaintiff's  grantor,  nor  the 
register's  certificate  or  purchase  entitling  such 
grantor  to  a  patent,  nor  account  for  the  loss 
thereof,  and  where,  moreover,  the  evidence 
strongly  tends  to  show  that  such  papers  never 
existed,  and  that  the  grantor  never  purchased 
the  land,  the  bill  will  be  dismissed.  Simmons 
V.  Ogle,  105  U.  S.  271. 

58.  The  patent  of  the  United  States  passes 
the  legal  title.  In  ejectment,  that  title  must 
prevail,  without  regard  to  equitable  rights,  such 
as  ownership  by  "  superiority  of  possessory  title 
and  priori tv  of  actual  possession.  Steel  v.  St. 
Louis  Smelting  (r  Refining  Co.,  106  U.  S.  447. 

59.  Where  those  claiming  under  a  patent  for 
public  land  have  a  right  prior  in  every  respect  to 
one  claiming  independently  of  the  patent,  such 
later  claimant  can  assert  no  equity  which  will 
defeat  the  legal  title.  Quinn  v.  Chapman,  111 
U.  S.  445. 

60.  Claims  not  open  to  Judicial  In^ 

Tuiry.]  Under  the  act  of  May  20,  1826  (4  Sts. 
179),  granting  lands  for  the  support  of  schools, 
a  decision  by  the  secretary  of  tiie  treasury,  be- 
tween school  trustees  and  a  claimant  under  a 
private  entry,  that  the  land  was  duly  selected 
and  set  apart  under  the  statute,  was  final 
Campbell  v.  Doe,  13  How.  244. 

61.  A  patent,  pursuant  to  statute  authorizing 
its  issue,  relinquishing  the  right  of  the  govern- 
ment to  certain  land,  out  providing  that  it  shall 
not  affect  the  rights  of  third  persons  nor  pre- 
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dude  a  jud^ent  between  private  claimants, 
allows  a  judicial  inc^uiry  into  the  merits  of  op- 
posing claims.     WhUe  y.  Cannon,  6  Wal.  443. 

62.  Where  two  claioiants  set  up  distinct  im- 
perfect titles  under  the  former  govemmeot  to 
tbe  same  parcel  of  land,  the  political  power 
alone  is  competent  to  determine  to  whicb  the 
perfect  title  shall  be  made :  the  courts  have  no 
jurisdiction  to  determine  the  controversy.  J/o- 
giure  v.  Tyler,  8  Wal.  650. 

63w  In  ejectment  in  California,  where  one 
party  asserts  title  under  a  confirmed  Mexican 
concession  and  an  approved  survey,  and  the 
other,  title  under  a  patent  issued  on  a  like  con- 
cession, the  court  must  inquire  into  the  original 
concessions,  and  if  that  do  not  suffice,  into  the 
proceedings  before  the  federal  tribunab.  Miller 
V.  Dote,  92  U.S.  473. 

64.  The  object  of  proceedings  in  the  federal 
tribunals  under  that  act,  for  the  approval  of 
surreys  of  confirmed  claims,  was  not  to  settle 
any  question  of  title  against  other  claimants, 
but  to  insure  conformity  of  the  survey  with  the 
decree  of  confirmation.    lb. 

65.  It  is  only  after  the  United  States  has 
parted  with  its  title  to  public  lands  that  the 
equities  of  others  than  the  grantee,  and  subject 
to  which  he  holds  the  title,  may  be  enforced  by 
the  courts.  Pending  the  action  of  the  officers  of 
the  laud  department,  the  courts  cannot  act. 
Mart/uez  v.  FrisMe,  101  U.  8.  473. 

66.  The  decision  of  officers  of  the  land  de- 
partment on  the  question  of  wliich  of  two  cUiim- 
auts  is  entitled  to  a  patent  for  public  land,  can 
be  set  aside  by  the  courts  only  when  it  is  ap- 
parent that  the  decision  was  oased  on  a  mis- 
take of  law  alone.  If  the  mistake  was  one  of 
fact,  or  of  law  and  fact  so  mixed  that  the  mis- 
take of  law  cannot  be  seen  clearly,  the  decision 
will  be  held  conclusive.    lb, 

67.  In  contests  between  ckimants  for  a  pat- 
ent for  public  land,  the  decision  of  the  officers  of 
the  land  department  on  questions  of  fact  will 
not  be  reviewed  by  the  courts ;  as,  e.  g,,  on  the 

auestion  of  whether  a  claimant  had  resided  on 
le  land  for  the  requisite  time,  and  otherwise 
had  conformed  to  the  requirements  of  the  law. 
Vance  v.  Burbank,  101  U.  S.  514. 

68.  A  survey  under  a  ^nt  of  land  in  Cali- 
fornia which  has  received  judicial  sanction  under 
the  act  of  June  14,  1860  (12  Sts.  83),  is  conclu- 
sive  as  against  adverse  claimants  under  floating 
grants.     Henshaw  v.  Bisiell,  18  Wal.  255. 

69.  The  act  in  terms  applies  to  surveys  or- 
dered into  conrt,  and  in  relation  to  which  pro- 
ceedings were  pending,  as  well  as  to  surveys 
made  subsequent  to  the  passage  of  the  act.    lb. 

70.  Nor  does  it  matter  that  a  different  sur- 
vey had  been  approved  previously  by  the  sur- 
veyor-general of  California.  The  whole  subject 
of  surveys  is  under  the  control  of  congress  be- 
fore the  issue  of  the  patent.    lb. 
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Power  of  Congress  to  dispose  of  Public 
Lands  —  The  President  —  The  Solicitor  of 
the  Treasury. 
See  pi.  1-4. 

Reservation  —  What  Subject. 
See  pi.  5-17. 

Surrey  —  How  made —  What  binds. 
See  pi.  18-24. 

Sale  —  What  Subject  —  Who  may  purchase 
-^  How  made  —  Contracts  respecting. 
See  pi.  25-32. 

Passage  of  Title  —  How  determined. 
See  pi.  33,  34. 


1.  Power  of  Congress  to  dispose  ofPvb^ 

lie  Lands  —  Tlie  President  —  The  Solicitor  of 
the  Treasury.]    Congress  has  the  sole  power  to 
declare  the  effect  and  precedence  of  titles  to 
public  lands  emanating  rrom  the  United  States. 
Bagnell  v.  Broderick,  13  Pet.  436. 

2.  The  power  of  congress  to  "dispose  of"  the 
public  lanos  is  not  limited  to  sales,  out  extends 
to  leases  thereof.  United  States  v.  Gratiot,  14 
Pet.  526. 

3.  Congress  has  no  power  to  organize  a  board 
of  revision  to  annul  titles  confirmed  many  years 
before  bv  the  authorized  agents  of  the  govern- 
ment,    keichart  v.  Felps,  6  Wal.  160. 

4.  Under  the  act  of  March  3,  1807  ('2  Sts. 
448),  the  president  had  power  to  grant  a  license 
for  a  year  to  smelt  lead  at  the  mines  in  Illinois, 
reserving  rent  in  kind  and  stipulating  for  cer- 
tain privileges  in  connection  therewith.  United 
States  V.  Gratiot,  14  Pet.  626. 

5.  Reservation --What  Subject.']    The 

president  has  power  to  reserve  parcels  of  the 
public  land  from  sale  and  to  set  them  apart  for 
public  use;  and  be  may  modify,  by  reducing 
or  enlarging?  it,  a  reservation  previously  made. 
Grisar  v.  McDoweU,  6  Wal.  363. 

6.  That  he  has  made  such  a  modification  by 
way  of  comprising  an  opposing  private  claim 
does  not  invalidate  the  reservation.     lb. 

7.  The  act  of  May  29,  1830  (4  Sts.  414\  em- 
powers  the  solicitor  of  the  treasury  to  sell  and 
dispose  of  knds  acquired  by  the  United  States 
in  payment  of  debts ;  the  act  of  March  3,  1863 
(12  Sts.  740),  empowers  him  to  sell  such  lands 
"  with  the  approval  of  the  secretary  of  the  treas- 
ury." One,  therefore,  who  has  bought  such 
lands  cannot  be  required  to  accept  a  deed  until 
the  secretary  of  the  treasury  has  signified  in  writ- 
ing his  approval  of  the  transaction ;  nor  can  such 
approval  be  presumed.  United  States  v.  Jonas, 
19  Wal.  698. 

8.  No  reservation  or  appropriation  of  land 
can  be  made,  after  a  citizen  lias  acquired  a  right 
to  it  under  a  pre-emption  law.  United  States  v. 
Fitzgerald,  15  Pet.  407. 

9.  The  provision  of  the  act  of  March  3,  1811, 
§  10  (2  Sts.  665),  reserving  from  sale  tracts  of 
hind  the  chum  to  which  has  been  presented  to 
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the  recorder,  does  not  apply  to  an  unsurveyed 
claim  the  boundaries  of  wmch  are  not  ascertain- 
able from  the  calls  of  the  concession.  Menard 
V.  Massey,  8  How.  293. 

10.  But  a  private  survey  mav  suffice  to  bring 
the  claim  within  the  scope  of  that  provision. 
BisseU  v.  Penrose,  8  How.  317. 

11.  The  act  of  1811,  reserving  from  sale  lands 
which  had  been  claimed  before  a  board  of  com- 
missioners, lias  no  application  to  a  case  of  con- 
flicting confirmations  of  Spanish  grants.  WUlot 
V.  Sandfordy  19  How.  79. 

12.  A  reservation  of  specific  land  to  the  use 
of  an  Indian  tribe,  by  treaty,  confirms  the  orig- 
inal Indian  title ;  and  that  title  so  confirmed  will 
pi*evail  over  any  other  right  derived  from  the 
government.  Gaines  v.  Nicholson,  9  How. 
356. 

13.  Between  May  26, 1829,  and  Julv  9,  1832, 
there  was  no  reservation  from  sale  oi  lands  in 
Missouri  claimed  under  imperfect  French  and 
Spanish  titles,  and  duiing  tnat  time  they  were 
liable  to  be  appropriated  to  the  use  of  the  state 
under  the  act  of  March  6,  1820  (3  Sts.  545), 
and  a  title  acquired  by  such  appropriation  and 
sold  under  the  act  of  March  3, 1831  (4  Su.  492^, 
is  valid  as  against  a  Spanish  title  subsequently 
confirmed  by  congress.  Delauriere  v.  EnUson, 
15  How.  525. 

14.  There  is  nothing  in  the  act  of  July  22, 
1854  (10  Sts.  308),  ''to  establish  the  offices  of 
surveyor-general  of  New  Mexico,  Kansas,  and 
Nebraska,  to  grant  donations  to  actual  settlers 
therein,"  etc.,  which  indicates  an  intention  on 
the  part  of  the  government  to  depart  from  its 
uniform  policy  of  reserving  from  sale  salt  springs 
on  the  public  lands.  The  language  of  section  4, 
which  aeclares  that  "  none  of  the  provisions  "  of 
the  act  "shall  extend  to  mineral  or  school  lands, 
salines,"  etc.,  cannot  be  restricted  in  its  opera- 
tion to  New  Mexico,  to  which  territory  the  first 
three  sections  of  the  act  relate,  but  applies  to 
Nebraska  as  well.  Morton  y.  Nebraska,  21  WaL 
660. 

15.  The  Nebraska  enabling  act  of  April  10, 
1864,  affords  further  evidence  that,  by  the  act  of 
1854,  it  was  intended  to  reserve  salines.  Nor 
does  the  proviso  to  the  section  granting  the  salt 
springs  to  the  state,  "that  no  salt  spring  or  lands, 
the  nght  whereof  is  now  vested  in  any  individ- 
ual," etc.,  "shall  by  this  act  be  granted  to  said 
state,"  affect  the  case.    lb, 

16.  Nor  can  the  failure  to  transmit  to  the 
register's  general  plats  notes  of  salines  entered 
on  the  surveyor's  field-books  at  the  time  of  the 
survey  of  the  Nebraska  country  affect  the  case, 
the  words  of  the  statute  bein^  general,  and  re- 
serving from  sale  and  location  all  salines,  whether 
marked  on  the  plats  or  not.    lb. 

17.  While,  possibly,  from  the  language  of  the 
pre-«mption  act  of  September  4,  1841  ([5  Sts. 
456),  reserving  from  entry  lands  on  which  are 
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situated  "  any  known  salines,"  a  question  might 
be  made  as  to  salines  discovered  only  after  entry, 
there  can  be  no  question  where  the  salines  were 
noted  on  the  field-books  and  were  palpable  to  the 
eye,  and  where  it  is  apparent  that  the  locators 
knew  of  their  character,  oefore  entry,    lb. 

18.  Survey — How  made  —  What  binds."] 

Under  the  act  of  April  24,  1820,  J  1  (3  Sts. 
566),  and  the  instructions  of  the  secretarv  of 
the  treasury  thereunder,  it  was  the  duty  of  the 
surveyor-eeneral  to  divide  fractional  sections  into 
as  many  naif-quarter  sections  as  practicable  by 
north  and  soutn  or  east  and  west  lines,  so  as  to 
preserve  the  most  compact  forms ;  and  where  he 
made  a  different  division  it  was  held  void,  and 
that  the  register  could  not  lawfully  sell  the  land. 
[Ta.net,  C.  J.,  and  Ca.tron  and  Daniel,  J  J.,  dis- 
senting.!   Brown  v.  Clements,  3  How.  650. 

19.  The  surveyor-general  is  not  always  abso- 
lutely bound  to  lay  off  a  quarter  or  halt-quarter 
section,  wherever  the  fraction  will  admit  of  it ; 
but  if  such  a  division  would  result  in  small  and 
inconvenient  parcels,  he  may  leave  the  fraction 
entire,  althou^i  it  contain  more  than  eighty  acres. 
Gazzam  y.  Phillips,  20  How.  372. 

20.  It  is  the  duty  of  the  surveyor-general, 
under  the  act  of  March  3.  1851  (9  Sts.  632),  to 
cause  all  private  land  claims  finally  confirmed 
thereunder  to  be  surveyed,  and  the  district  court 
has  power  to  compel  its  performance.  United 
States  V.  Fossatt,  21  How.  445. 

21.  In  general,  a  warrant  for  public  land 
should  be  so  located  and  surveyed  that  the  sur^ 
plus  may  be  in  one  parcel ;  but  the  rule  is  not  of 
universal  obligation,  and  the  surveyor,  who  in 
these  matters  has  a  large  discretion,  properly  dis- 
regarded it  here.  United  States  v.  Vallejo,  1 
Wal.  658. 

22.  The  meander  lines  run  in  surveying  frac- 
tional sections  bordering  on  navigable  rivers  are 
not  run  as  boundaries  of  the  tract,  but  merely  to 
ascertain  the  quantity  to  be  paid  for  by  the  pur- 
chaser. Thus,  a  grant  of  land  on  such  a  river 
vras  held  to  include  a  parcel  of  two  and  seventy- 
eight  one  hundredths  acres  lying  between  that 
line  and  the  channel,  lower  than  the  main  body 
and  separated  from  it  in  very  low  water  by  a 
slough  twenty-eight  feet  wide,  but  in  high  water 
entirely  submerged,  the  whole  having  been  laid 
out  as  part  of  a  city  and  the  slough  filled  up. 
St.  Paul  Sf  Pacific  Railroad  Co,  v.  Schurmeir, 
7  WaL  272. 

23.  What  surveys  bind  the  United  States  and 
the  parties  who  claim  under  them.  Jourdan  v. 
BarreU,  4  How.  169 ;  Mackay  v.  Dillon,  Id.  421 ; 
Les  Bois  y,  Bramell,  Id.  449. 

24.  A  survey  of  a  Spanish  concession,  made 
by  a  surveyor,  and  approved  by  the  survevor- 
general  under  the  act  of  April  29,  1816  (3  'Sts. 
325),  is  binding  on  the  United  States  and  on  the 
i;rantee,  but  not  on  third  persons.  Menard  t. 
Massey,  8  How.  293. 
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25.  Sale  —  What  Subject  —  Who  may 

purchase  —  How  made  —  Contracts  respecting.'] 
Land  witiiiu  the  Zauesville  laud-district,  created 
by  the  act  of  March  3,  1803,  §  6  (2  Sts.  237), 
could  not  be  sold  at  the  Marietta  land  office, 
after  the  passage  of  that  act.  Matthews  v.  Zane, 
6  Cranch,  92;  Matthews  v.  Zane,  7  Wheat.  164. 

26.  Where,  after  public  lands  within  six 
miles  of  a  projected  railroad  had  been  offered  at 
public  sale  at  two  dollars  and  a  half  an  acre,  the 
location  of  the  railroad  was  chan^^ed  so  as  to 
leave  the  lands  outside  the  six-mile  limit,  and 
congress  then  fixed  their  price  at  one  dollar  and 
a  quarter,  it  was  held,  unaer  the  act  of  April  24, 
1820  (3  Sts.  666),  by  which  private  entries  are 
not  permitted  until  after  the  lands  have  been 
exposed  at  public  auction  at  the  price  for  which 
the  J  are  afterwards  sold,  that  notwithstanding 
they  had  been  so  offered  at  public  sale,  they 
must  be  offered  at  public  sale  at  one  dollar  and 
a  quarter  an  acre  before  being  open  to  private 
entry.    Eldred  v.  Sexton,  19  Wal  189. 

27.  The  acts  admitting  Illinois  and  Iowa  into 
the  Union,  providing  that  five  per  cent  of  the 
net  proceeds  of  the  public  lauds  within  those 
states  afterwards  sold  by  congress  should  be 
appropriated  to  state  uses,  do  not  entitle  the 
states  to  a  percentage  on  the  value  of  lands  dis- 

E)sed  of  by  government  in  satisfaction  of  military 
nd-wari*ants.  Such  lands  are  not  sold  within 
the  meaning  of  the  acts,  which  contemplates 
sales  in  the  ordinary  sense  from  which  money  is 
received.  [Miller  and  Field,  JJ.,  dissenting.] 
lotoa  v.  McFarland  [Fboe  per  Cent  Cases'],  110 
U.  S.  471. 

28.  The  act  of  March  3, 1877  (19  Sts.  377), 
relative  to  the  Arkansas  Hot  Springs  reserva- 
tion, providing,  inter  alia,  for  the  purchase  of 
portions  thereof  bv  claimants  and  occupants,  was 
intended  to  extend  to  those  only  who  had  made 
improvements  or  claimed  possession  under  an 
assertion  of  title  or  a  right  of  pre-emption,  and 
not,  as  against  them,  to  those  holding  nuder 
them  by  lease  and  bound  to  surrender  on  the 
expiration  of  their  terms.  Rector  v.  Gibbon, 
111  U.  S.  276. 

29.  It  is  not  a  fraud  on  the  United  States  for 
two  land  companies  to  procure  a  common  agent 
to  purchase  tor  their  joint  and  several  account 
at  a  public  sale  of  public  lands.  Oliver  v.  Piatt, 
3  How.  333. 

30.  Au  agreement  between  the  holder  of  an 
unfounded  pre-emption  claim  and  several  of  his 
creditors,  that  thev  will  not  bid  against  each 
other  at  a  public  sale  of  the  land  by  the  govern- 
ment, but  will  buy  for  the  benefit  of  the  debtor 
and  such  creditors  as  may  come  into  the  arrange- 
ment, 19  not  available  to  creditors  who  do  not 
come  in  as  a  ground  for  avoiding  the  snle.  The 
fmvemment  alone  can  interpose.  Easley  v. 
Kellom,  14  Wal.  279. 

31.  Neither  {  4  nor  {  5,  act  of  March  31, 
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1830  (4  Sts.  492),  can  be  set  up  by  a  purchaser 
of  public  land  to  defraud  one  from  whom  he 
merely  received  money  to  pay  a  bid,  and  to 
whom  he  fairly  agreed  to  couvey  a  part  of  the 
laud  purchased.  The  former  section  was  intended 
to  protect  the  government  from  secret  and  fraud- 
ulent combinations  of  bidders,  the  latter  to  pro- 
tect bona  fde  bidders.  Fackler  v.  Ford^  24 
How.  322. 

32.  Nor  can  such  a  purchaser  set  up  his  own 
fraud  in  obtaining  the  title,  in  bar  of  a  dcci'ee  for  a 
specific  performance  of  his  covenant  to  convey.  lo. 

33.  Passage   of   Title  —  How    deter- 

mined.]  Whether  the  title  to  public  land  has 
passed  from  the  United  States  is  a  question  to 
DC  det«rmiued  exclusively  by  federal  laws ;  but 
when  it  has  passed,  the  property  is  subject  to  the 
state  laws.     Wilcox  v.  Jackson,  13  Pet.  498. 

34.  Whenever  a  tract  has  been  appropriated 
to  the  public  use,  it  is  severed  from  the  mass  of 
the  public  domain,  and  subsequent  laws  of  sale 
are  not  construed  to  embrace  it,  although  they 
do  not  in  terms  except  it.    lb. 

Bounty  Warrants  —  Location,  etc. 

See  La.nds  op  United  States — Bounty 
Warrants. 

Congress  alone  h€U  Power  to  appropriate. 
See  Congress,  11. 

Congress  —  Power  to  impose  Conditions,  etc. 
See  Lands  op  United  States  —  Con- 
PLICTIN6  Claims,  22. 

Entry  of  Land  in  Trust  —  Trust  not  enforced. 

See  Trust  —  Legal  Proceedings,  2. 
Chrant  by  Congress  —  In  general. 

See  Lands  of  United  States  —  Legis- 
lative Grants. 

Lands  cease  to  be  Public  and  Subject  to  State 
Taxation  —  When. 
See  Tax  —  Power,  53  c<  seq. 

Patent  —  In  general. 

See  Lands  op  United  States — Patent. 

Powers,  Duties,  etc.,  of  Officers  —  Surveys  — 
Issue  and  Recall  of  Patents,  etc. 
See  Lands  op  United  States  —  Land 
Office. 
Reservation  directed  by  Head  of  Executive 
Department  presumed   to    be  directed  by 
President. 
See  Executive  Departments,  3,  4. 

Reservation  —  Lands    reserved    to    Indian 
Tribe. 
See  Lands  op  United  States — Legis- 
lative Grants. 
Survey — Effect  on  Right  to  Pre-emption. 
See  Lands  op  United  States  —  Pre- 
emption, 25. 

Surveys  —  Copies  as  Evidence. 

See  Evidence  —  P&imart  and  second- 
AB,Y,  33. 
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Surveys  J  etc.  — Virginia  Military  Reservation. 
See  Lands  op  United  Statjss  —  Bounty 
Warrants. 

Title  acquired  by  Register's  Certijicate,  egui. 
table  and  not  Subject  to  Leoy. 
See  Execution,  13. 

LAHD8  or  TJHIIED  STATES  —  COtAHTS  FROM 
FOBMEB  OOVEBHMEHTS  —  Eject  of 
Treaties  of  Cession,  in  general —  Grants 
protected  —  Grants  in  what  Territory,  of 
what  LandSf  and  to  what  Persons  —  Hoio 
and  when  made,  and  here  of  Delivery  of 
Possession,  of  Maps,  Records,  Surveys,  etc. 
—  Made  by  what  Officers  —  How  shown 
and  how  construed. 
See  pi.  1-210. 

Abandonment  and  Forfeiture  of  such  Titles, 
and  here  of  Conditions, 
See  pi.  211-241. 

Direct  Legislative   Confirmation  of  Inchoate 
Titles  derived  from  such  Governments. 
See  pi.  24.2-264. 

Confirmation  through  Commissioners,  etc.  — 
Jn  general,  and  here  of  Acts  prodding  there- 
for and  of  Proceedings  by  Commissioners 
and  Courts,  Jurisdiction,  Parties,  Subject- 
matter,  Practice,  Limitation. 
See  pi.  265-395. 

1.  Effect  of  Treaties  of  Cession,  in  gen- 
eral.] Article  8  of  the  treaty  of  February  22, 
1819  (8  Sts.  252),  between  the  United  States 
and  Spain,  ceding  the  Floridas  to  the  United 
States,  did  not,  propria  vigore,  confirm  Spanish 

f  rants  of  land  in  the  territory  thereby  ceded, 
t  was  reserved  for  congress  to  carry  out  its  pro- 
visions. Foster  v.  Neilson,  2  Pet.  253.  %ut 
see  United  States  v.  Arredondo,  6  Pet.  691 ; 
United  States  v.  Percheman,  7  Pet.  51 ;  Garcia 
V.  Lee,  12  Pet.  511 ;  Keene  v.  WhUtaker,  14  Pet. 
170. 

2.  Under  that  article  the  title  of  lauds  granted 
by  the  king  of  Spain  before  January  24,  1818, 
was  confirmed  by  force  of  the  instrumeut  itself. 
United  States  v.  Percheman,  7  Pet.  51 ;  Mitchel 
V.  UnUed  States,  9  Pet.  711.  And  see  Garcia 
T.  Lee,  12  Pet.  511. 

3.  By  that  article  Florida  land  completely 
granted  by  the  kinf  of  Spain  before  January  24, 
18 18,  was  excepted  from  the  grant  made  to  the 
United  States.  United  States  v.  Arredondo,  6 
Pet.  691 ;  United  States  v.  Percheman,  7  Pet.  51. 

4.  The  words  "  in  possession  of  the  lands," 
in  that  article,  did  not  intend  actual  occupancy 
on  the  part  of  such  prior  grantees;  they  are 
satisfied  by  that  constructive  possession  which 
is  attributed  by  the  law  to  legal  ownership. 
United  States  v.  Arredondo,  6  Pet.  691. 

5.  The  stipulation  in  that  article,  although 
it  avoided  grafts  made  after  January  24,  1818, 
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did  not  avoid  surveys  made  after,  to  locate  grants 
made  before,  that  time,  if  made  before  the  cliange 
of  sovereigntv;  and  it  made  no  difference  that 
the  grant.s  did  not  descril)e  the  place  where  they 
were  to  be  located.  United  States  v.  Acosta,  1 
How.  24. 

6.  That  treaty  expressly  recognizes  condi- 
tional concessions  of  land  bv  the  Spanish  author- 
ities in  East  Florida,  and  allows  time  for  tlie  per- 
formance of  conditions.  United  States  v.  Clarke, 
9  Pet.  168. 

7.  An  inchoate  right  to  land  was  a  right  of 
property  protected  by  tiiat  treaty.  Mitchel  v. 
United  States,  9  Pet.  711. 

8.  Spanish  grants  of  land  between  the  Perdido 
and  the  Mississippi  were  not  confirmed  by  that 
treaty,  as  the  treaty  did  not  cede  auy  land  west 
of  the  former  river.  Pollard  v.  Files,  2  How. 
591 ;  United  States  v.  Lynde,  N  Wal.  632. 

9.  An  inchoate  right  to  land  was  a  right  of 
property  protected  by  the  French  treaty  of  April 
30.  1803  (8  Sts.  200),  for  the  cession  of  Louisi. 
ana.  Delassus  v.  United  States,  9  Pet.  117; 
Chouteau  v.  United  States,  Id.  137 ;  Soulard 
V.  United  States,  10  Pet.  100 ;  Strother  v.  Lucas, 
12  Pet.  410. 

10.  Incomplete  Spanish  titles  to  land  in  Lou- 
isiana  were  not  made  complete  by  the  treaty  of 
cession.  The  powers  and  duties  of  the  crown  of 
Spain  relative  thereto  were  thereby  devolved 
upon  the  federal  government.  Chouteau  v.  Eck- 
hart,  2  How.  344. 

11.  The  stipulation  in  the  treaty  of  St.  Ilde- 
fonso,  made  between  France  and  Spain  in  1801 
for  the  protection  of  the  inhabitants  of  the 
ceded  territory  in  the  enjoyment  of  their  prop- 
erty, had  no  application  to  grants  of  land  maae 
by  the  Spanish  authorities  after  Spain  had  ceased 
to  have  power  to  make  such  grants.  United 
States  V.  Keynes,  9  How.  127. 

12.  The  declaration  by  Mexico  through  the 
commissioners  who  negotiated  the  treaty  of  Gua- 
dalupe Hidalgo,  ceding  California  to  the  United 
States,  that  no  grants  of  land  were  made  by  the 
Mexican  governors  of  that  province  after  May 
13,  1846,  cannot  affect  rights  nnder  grants  in 
fact  made  after  that  date,  and  before  the  termi- 
nation of  the  authority  of  those  governors  in 
such  behalf.  United  States  v.  Yorba,  1  Wal. 
412. 

13.  The  property  of  towns  held  under  the 
Mexican  government  was  protected  by  the  treaty 
of  Guadalupe  Hidalgo,  not  less  than  tluit  of  in- 
dividuals. Toumsend  v.  Greeley,  5  Wal.  326. 

14.  The  treaty  of  November  3,  1804  (7  Sts. 
84),  between  the  United  States  and  the  Szics  and 
Foxes,  held  to  protect  the  title  of  a  settler  nnder 
a  Spanish  permit,  who  at  the  d&te  of  the  treaty 
had  had  open  and  notorious  possession  so  long 
as  to  raise  a  presumption  that  the  Indians* then 
had  notice  of  his  claim.  Marsh  v.  Brooks,  14 
How.  513. 
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15.  A  stipulation  in  an  Indian  treaty  for  the 
cession  of  land  to  tbe  United  States,  that  the 
right  of  certain  grantees  of  tbe  tribe  to  certain 
portions  of  tbe  land  ceded  shall  be  confirmed  to 
"tliem  and  their  heirs  and  assigns  forever," 
gives  a  perfect  title  in  fee  simple  to  tbe  persons 
named.  United  StcUet  v.  Brooks,  10  How. 
442. 

16.  Wliere  by  a  treaty  with  an  Indian  tribe 
the  tribe  ceded  certain  lands  to  tbe  United  States, 
reserving  to  individual  members  of  the  tribe 
several  parcels  thereof,  to  be  selected  by  the 

5 resident  when  surveyed,  such  persons  imme- 
iately  became  tenants  in  common  with  the  gov. 
emment  of  the  title  in  fee,  and  miglit  sell  and 
convey  their  titles  without  waiting  for  a  survey 
or  a  selection;  and  the  patents  therefor,  when 
issued,  inured  to  the  purchasers.  Mann  y. 
Wilson,  23  How.  457.  See  Crews  y.  Burcham, 
1  Bhick,  352. 

17.  Grants  protected  —  Grants  in  what 

Territory,  of  what  Lands.]  A  grant  by  tbe  Brit- 
ish governor  of  Florida,  after  the  deciaration  of 
independence,  of  land  within  the  territory  lying 
between  the  Mississippi  and  the  Chattahoochee 
riyers,  and  between  the  thirty-first  degree  of 
north  latitude  and  a  line  drawn  from  the  mouth 
of  the  Yazoo  River  due  east  to  the  Chattahoo- 
chee, held  invalid  as  the  foundation  of  title  in 
the  federal  courts.  Harcourt  y.  OaHlard,  12 
Wheat.  523. 

18.  Spanish  grants,  made  after  the  treaty  of 
1782  between  the  United  States  and  Great  Brit- 
ain, of  hind  within  the  territory  east  of  the  Mis- 
sissippi, and  north  of  a  line  drawn  from  that 
river,  at  the  thirty-first  degree  of  north  ktitude 
eastward  to  the  middle  of  the  Appakchicola, 
have  no  intrinsic  yalidity,  and  the  holders  must 
depend  for  their  titles  exclusively  on  the  laws  of 
the  United  States.  Henderson  y.  Poindezter, 
12  Wheat.  530 ;  La  Roche  v.  Jones,  9  How.  155  ; 
Robinson  y.  Minor,  10  How.  627. 

19.  No  Spanish  g^nt  of  such  lands  made 
while  the  country  was  wrongfully  occupied  by 
Spain  is  yalid,  unless  it  was  confirmed  by  the 
compact  of  April  24,  1802,  between  the  United 
States  and  Georgia,  or  was  laid  before  the  board 
of  commissioners  constituted  by  the  acts  of  March 
3,  1803,  and  March  27, 1804  (2  Sts.  229,  303). 
Henderson  v.  Poindexter,  12  Wheat.  530. 

20.  The  treaty  of  St.  lldefonso  for  the  cession  of 
Louisiana  from  Spain  to  France  deprived  Spain 
of  the  power  to  grant  land  in  that  territory,  if 
not  after  its  date,  certainly  after  March  21, 1801. 
United  States  y.  Reynes,  9  How.  127. 

21.  A  Spanish  grant  of  land  lying  between 
the  Mississippi  and  the  Perdido,  made  after  Spain 
parted  with  tier  title  by  that  treaty,  is  invalid. 
Ih. ;  United  States  y.  Lynde,  11  Wal.  632. 

22.  A  French  grant  of  land  south  of  the  thirty- 
first  de^e  of  north  latitude,  and  between  the 
Mississippi  and  the  Perdido,  made  after  Febru- 
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ary  10,   1763,  the  date  of  the  treaty  between 
France,  Spain,  and  Great  Britain,  by  which  that 
territory  was  ceded  to  the  hitter  power,  is  in- 
yalid.     Montault  y.  United  States,  12  How.  47. 

23.  A  Spanish  g^nt  of  land  north  of  the  thirty- 
first  degree  of  north  latitude,  confirmed  under 
the  act  of  March  3,  1803  (2  Sts.  229),  is  yalid 
as  against  any  other  claimant  under  a  Spanish 
title,  whether  at  law .  or  in  equity.  Robinson  v. 
Minor,  10  How.  627. 

24.  Spanish  grants  made  in  Texas  for  lands 
in  the  "Neutnu  ground*'  east  of  the  Sabine 
River,  from  1790  to  1800,  are  valid.  United 
States  V.  Perot,  98  U.  S.  428. 

25.  The  act  of  March  26,  1804  (2  Sts.  287), 
annulling  Spanish  grants  of  laud  between  the 
Mississippi  aud  the  rerdido,  is  valid.  Garcia  v. 
Lee,  12  l>et.  511 ;  Keene  v.  Whitaker,  14  Pet. 
170. 

26.  A  Spanish  grant  of  land  in  Florida  in  pos- 
session of  tne  Indians,  made  prior  to  the  treaty 
of  February  22,  1819  (8  Sts.  252),  held  to  pass 
tbe  title  of  the  crown,  and  to  make  a  title  valid 
under  the  treaty  against  the  United  States,  and 
subject  only  to  the  Indian  right  of  occupancy. 
United  States  v.  Fernandez,  10  Pet.  303. 

27.  The  Mexican  colonisation  law  of  1824, 
and  the  reguhitions  of  1828  pursuant  thereto, 
were  inapplicable  to  grants  of  mines,  and  no 
grant  of  mining  lands  known  to  contain  mines 
could  be  made  thereunder.  United  States  y. 
CastUlero,  2  Black,  17. 

28.  The  supreme  ^vemment  of  Mexico  pre- 
served and  continued  in  itself  the  supervision  and 
control  of  mines  which  had  belonged  to  the 
government  of  Spain,  and  also  its  special  tribunal 
for  dealing  with  matters  pertaining  thereto,  and 
withheld  all  jurisdiction  over  them  from  the  local 
authorities.  [Wayne,  Catbon,  and  Geieb,  JJ., 
dissenting.]    lb, 

29.  The  laws  of  Spain  concerning  the  dis- 
coyery,  denouncement,  survey,  and  delivery  of 
possession  of  a  mine,  and  reouiriug  a  ^rant  of 
one  to  be  approyed  and  recoraed,  were  in  force 
in  Mexico,  and  compliance  therewith  was  neces- 
sary to  make  a  title  to  a  mine  in  California.     lb. 

30.  The  non-existence  in  the  department  of 
California  of  the  tribunal  to  which,  under  those 
laws,  the  jurisdiction  of  mines  belonged,  did  not 
dispense  with  a  compliance  with  those  laws,  nor 
give  yalidity  to  titles  wanting  such  compliance. 
^Watne,  Catbon,  and  Gbieb,  JJ.,  dissent- 
mg.]    lb. 

31.  Under  those  laws,  it  was  not  the  discovery 
or  denouncement,  but  the  adjudication,  admeas- 
urement, and  registration  of  proceedings,  which 
gaye  a  yested  ri^ht  in  a  mine.     lb. 

32.  The  mission  lands  in  California,  after  their 
secularization  in  1833  and  1834,  were  subject  to 
grant  by  the  Mexican  authorities,  like  other  pub- 
he  lands.  United  States  y.  Ritchie,  17  How.  625 ; 
United  States  y.  Cervantes,  13  How.  553. 
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33.  The  church  had  no  title  to  the  mission 
lands  in  California,  but  only  an  usufruct  therein. 
Thus,  such  lands,  when  abandoned,  might  be 
granted  as  other  lands.  United  States  y.  Cer- 
vantes,  18  How.  553. 

34.  The  titles  to  village  lots  and  commons  in 
apper  Louisiana,  described.  Chouteau  y.  Eckhart, 
2  How.  344. 

35.  — -  Grants  protected  —  To  what  per- 
sons.'] The  "  general  title  of  Sutter  "  to  land  in 
Calitbraia  held  mvalid.  United  States  v.  Nye,  21 
How.  408 ;  United  States  v.  Bassett,  21  How.  412 ; 
United  States  v.  Bennitz,  23  How.  255 ;  United 
States  V.  Rose,  23  How.  262 ;  United  States  v. 
Murphy,  23  How.  476 ;  United  States  v.  Ghana, 
2  k  How.  131;  United  States  y.  Hensley,  1 
Black,  35. 

36.  The  Spanish  grant  to  Arredondo  of  land 
in  Alachua,  Florida,  gaye  a  yalid  title,  under  the 
Spanisli  treaty  of  1819,  the  laws  of  nations,  of 
the  United  States,  and  of  Spain.  United  States 
y.  Arredondo,  6  Pet.  691. 

37.  The  contracts  of  1795  and  1797  between 
the  Spanish  government  and  the  Marquis  de 
Maison  Rouge  did  not  amount  to  a  grant.  [Mc- 
Lean, Wayne,  McKinley,  and  Geieb,  JJ.,  dis- 
senting.] United  States  v.  King,  7  How.  833  ; 
United  States  y.  Turner,  11  How.  663  ;  United 
States  V.  Coxe,  17  How.  41. 

38.  The  decree  of  the  Spanish  j^oyemor  of 
Louisiana  herein  appropriating  certain  lands  for 
the  use  of  a  colony,  held  not  to  vest  any  title 
thereto  in  the  Baron  de  Bastrop,  but  only  to  set 
it  apart  to  be  granted  in  future  to  the  colonists 
when  settled  tnereon.  [McLean,  Wayne,  Mc- 
Kinley, and  Griee,  JJ.,  dissenting.]  United 
States  V.  Philadelphia,  11  How.  609. 

39.  The  title  of  Dubuque,  under  a  grant 
from  the  Fox  Indians,  confirmed  by  the  Spanish 
governor  of  Louisiana,  was  merely  a  permit  to 
work  mines  and  to  occupy  the  land  necessary  for 
that  purpose.  Chouteau  y.  Molony,  16  How. 
203. 

40.  The  grant  of  land  in  Florida  by  the  king 
of  Spain  to  the  duke  of  Alagon,  whether  dating 
from  the  roval  order  of  December  17, 1817,  or 
the  grant  or  February  6,  1818,  was  annulled  by 
the  treaty  of  February  22, 1819.  Clark  v.  Bra- 
den,  16  How.  635. 

41.  A  pueblo  or  town,  once  formed  and  offi- 
cially recognized,  became  entitled  to  the  use  of 
certain  lands,  and  they  were,  upon  petition,  set 
apart  and  assigned  to  it;  no  evidence  of  title 
other  than  such  assignment  was  required  or  given. 
United  States  v.  Pico,  5  Wal.  536. 

42.  The  disposition  of  the  hinds  so  assigned 
was  subject  to  the  control  of  the  government.   Jb. 

48.  By  the  law  prevailing  in  California  at  the 
time  of  the  conquest,  the  nght  of  a  pueblo  to 
lauds  constituting  its  site  and  lands  adjacent 
thereto  was  but  an  imperfect  one  until  the  lands 
were  definitely  assigned ;  and  the  right  to  the  use 
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and  the  disposition  of  them  afterwards  was  sub- 
ject to  the  control  of  the  goyemment.    Grisar  y. 
McDowell,  6  Wal.  363. 

44.  Thus,  the  right  of  a  pueblo  to  such  lauds, 
where  the  lands  had  not  been  assigned,  required 
recognition  by  the  United  States  in  order  to  be- 
come au  inde^asible  estate;  and  until  they  were 
set  off  and  measured  by  its  authority  the  govern- 
ment could  set  apart  any  part  thereof  for  public 
use,     lb. 

45.  The  necessity  for  such  recognition  is  not 
affected  by  the  presumption  of  a  ^raut  to  a  town 
in  existence  on  July  7,  184*6,  raised  by  section 
14  of  the  act  of  March  3,  1851  (9  Sts.  634),  to 
settle  private  land  claims  in  California,  which  ex- 
cepts lots  granted  by  a  town  from  the  provisions 
of  that  act.     lb. 

46.  Pueblos  and  towns  held  the  lands  consti- 
tuting their  site,  together  with  certain  lauds  ad- 
jacent, not  absolutely,  but  in  trust  for  their  inhab- 
itants ;  and  municipal  bodies  in  California,  e.  g. 
San  Francisco,  which  succeeded  to  the  possession 
of  such  lands  on  the  conquest  of  that  country, 
continued  to  hold  in  trust  in  the  same  manner. 
Townsend  v.  Greeley,  5  Wal.  326. 

47.  By  the  laws  of  Mexico,  an  Indian  was 
capable  of  receiving  a  grant  of  laud,  and  holding 
it  with  the  same  rignts  as  a  white  person.  United 
States  V.  Ritchie,  17  How.  525. 

48.  Whether  alienage  of  the  grantee  would 
defeat  the  grant,  quaa-e.  Dalton  v.  United  Slates, 
22  How.  436. 

49.  How  and  when  made,  and  here  of 

Delivery  of  Possession,  of  Maps,  Records,  Sur- 
veys, etc.]  The  different  forms  of  Mexican  grants 
of  land  in  California,  stated.  Higueras  v.  United 
States,  5  Wal.  827 ;  Homsby  v.  United  States, 
10  Wal  224. 

50.  Mexican  concessions  not  confirmed.  United 
States  v.  Sutter,  21  How.  170 ;  United  States  v. 
Nye,  Id.  408  ;  United  States  v.  Basxett,  Id.  412. 

51.  Mexican  concessi(ms  confirmed  on  the 
evidence.  Rodrigues  v.  United  States,  1  Wal. 
582. 

52.-^  By  what  the  courts  are  governed  in  deter- 
mining upon  the  vahdity  of  Spanish  or  Mexican 
grants  of^  land  in  California.  United  States  v. 
Auguisola,  1  Wal.  352. 

53.  The  Mexican  law  of  1824,  providing  for 
the  disposition  of  the  public  lands  and  the  regu- 
lations of  1828  pursuant  thereto,  being  incon- 
sistent with  the  Spanish  laws,  operated  a  repeal 
thereof;  and  as  they  were  the  only  Mexican  laws 
on  that  subject,  and  as  they  did  not  contemplate 
the  sale  of  such  lands  for  a  pecuniary  consider- 
ation, a  Mexican  governor  ot  California  had  no 
power  to  make  sucn  a  sale.  [Wayne  and  Grikr, 
JJ.,  dissenting.]  United  States  v.  Vallejo,  1 
Black,  541. 

54.  Under  the  Mexican  law  of  1824  concern- 
ing grants  of  knd,  not  more  than  one  league  of 
irrigable  land,  four  of  farming  land  not  irrigable. 
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and  six  for  pasturage,  could  he  united  in  one 
hand.     Unitecf  States  v.  Hartnell,  22  How.  286. 

55.  Thus,  it  was  proper  for  the  departmental 
assembly  to  reduce  a  grant  of  five  leagues  in  one 
bodjr  and  eleven  in  another  to  the  same  person, 
to  a  grant  of  eleven  leagues  in  all.    lb. 

56.  And  the  action  of  the  assembly  therein 
was  conclusive,  as  by  the  laws  of  Mexico  the 
assembly  had  a  right  to  confirm,  reject,  or  modify 
the  concessions  of  the  governor.     Jb, 

57.  In  considering  the  effect  of  quantity  on 
the  validity  of  Mexican  grauts  of  land  in  Cali- 
fornia, the  small  value  then  attached  to  land 
there,  and  its  almost  exclusive  use  for  grazing  pur- 
poses, are  to  be  noticed.  United  States  v. 
Swhedand,  19  How,  363. 

58.  And  those  facts,  together  with  the  want 
of  surveying  instruments,  are  to  be  considered  as 
bearing  on  the  Question  of  the  effect  of  the  lack 
of  precision  in  tne  description  of  boundaries.    lb. 

59.  The  laws  of  Mexico  prohibiting  grants 
within  ten  leagues  of  the  sea-coast  had  no  appli- 
cation to  grants  to  Mexican  citizens,  families,  or 
single  persons,  but  only  to  grants  to  empresarios 
who  ligreed  to  introduce  and  settle  foreigners  as 
colonists.  ArgueUo  v.  United  Slates,  18  How. 
539. 

60.  Under  the  colonization  laws  of  Mexico, 
the  consent  of  the  federal  executive  was  essential 
to  the  validity  of  a  grant  of  hinds  within  the 
border  and  coast  leagues ;  and  permission  from 
that  government  to  colonize  within  those  limits 
in  Texas  did  not  dispense  with  the  necessity  of 

Srocuring  that  consent  to  grants  therein  by  the 
lexican  governor  of  that  state.      League  v. 
Egery,  24  How.  264 ;    Foote  v.  Egery,  Id.  267. 

61.  The  approval  of  the  departmental  assem- 
bly, although  necessary  to  a  perfect  Mexican 
grant,  was  not  essential  to  a  confirmation  under 
the  act  of  March  3,  1851  (9  Sts.  631),  as  the 
grant  passed  an  immediate  interest,  which  the 
mere  failure  of  the  governor  to  submit  the  case 
to  the  assembly,  and  afterwards,  if  rejected,  to  the 
supreme  government  of  the  republic,  pursuant  to 
his  duty,  could  not  take  away.  [Da.niel,  J., 
dissenting.]  United  States  v.  Reading,  18  How. 
1 ;  United  States  v.  Cervantes,  Id.  553 ;  United 
Stales  V.  Larldn,  Id.  557.  See  Beard  v.  Federy, 
3  Wal.  478. 

62.  Where  it  appeared  that  a  claim  was  sub- 
mitted to  the  departmental  assembly,  and  a  com- 
mittee reported  m  favor  of  the  grant,  but  there 
was  nothmg  to  show  final  action  thereon,  it  was 
held  that  the  claimant  should  have  the  benefit  of 
a  presumption  of  a  decision  in  his  favor.  United 
States  V.  Cervantes,  18  How.  553. 

63.  The  validity  of  a  Mexican  grant  of  land 
in  California  is  not  necessarily  affected  by  want 
of  the  approval  of  the  departmental  assembly. 
United  States  v.  Johnson,  1  Wal.  326. 

64.  Under  the  Mexican  law,  a  formal  delivery 
of  juridical  possession,  after  execution  of  the  grants 
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was  necessary  to  the  investment  of  title.    Graham 
V.  United  Slates,  4  Wal.  259. 

65.  That  proceeding,  usuallv  taken  by  the 
magistrate  of  the  vicinage,  with  assisting  wit- 
nesses, in  the  presence  of  the  adjoining  proprietors, 
involved,  where  there  was  any  uncertainty  in  the 
description,  a  measurement  and  an  establishment 
of  boundaries.    lb. 

66.  A  record  thereof  controls  the  location  in 
a  survey  of  a  confirmed  grant  by  the  United 
States.    Ih. 

67.  A  claim  to  a  Mexican  grant  of  land  in 
California  was  confirmed  where  tne  original  grant 
appeared  to  be  valid,  although  the  claimant  stood 
on  a  transfer  from  the  original  grantee  of  a  date 
prior  to  that  of  the  grant.  United  States  v. 
Vallejo,  1  Black,  283. 

68.  Under  the  Spanish  law  formerly  prevail- 
ing in  Texas,  a  power  of  attorney  to  sell  and 
convey  land  was  properly  executed  by  the  attor- 
ney in  his  own  name,  the  deed  stating  that  it 
was  executed  for  the  principal.  Hanrick  v.  Bar- 
ton, 16  Wal.  166. 

69.  A  bona  fide  purchaser  of  land  in  Texas 
claiming  uuder  a  Mexican  title  is  not  bound  to 
take  notice  of  a  prior  Mexican  title  which  is 
neitlier  recorded  in  the  proper  county  nor  de- 
posited in  the  land  office.  Airhart  v.  Massieu, 
98  U.  S.  491. 

70.  A  Mexican  grant  of  land  in  California  by 
quantity  in  a  designated  place  or  within  a  larger 
tract  described  by  boundaries  |)assed  the  quantity 
specified,  to  be  laid  off  by  official  authority  at  the 
place  or  within  the  tract  designated.  UomsbyY, 
United  States,  10  Wal.  224. 

71.  A  grant  of  ten  square  leagues  of  land, 
within  a  certain  district,  in  consideration  of  mer- 
itorious services,  conferred  an  equitable  right  to 
such  a  quantity  of  land  within  that  district,  valid 
as  against  the  Mexican  government,  and  there- 
fore as  against  the  United  States,  although  the 
particular  tract' had  not  been  designated  by  a  sur- 
vey at  the  time  of  the  cession  to  the  United  States. 
[Catron  and  Campbell,  JJ.,  dissenting.]  Fre- 
mont  V.  United  States,  17  How.  542. 

72.  Where  a  Mexican  grant  of  land  in  Cali- 
fornia designates  the  land  bv  a  particular  name, 
and  specifies  the  quantity,  out  gives  no  boun- 
daries* the  grantee  is  entitled  to  the  quantity 
specified  within  the  limits  of  his  settlement  and 
possession,  if  it  can  be  obtained  without  encroach- 
mg  on  the  prior  rights  of  adjoining  proprietors. 
Alpiso  V.  United  States,  8  Wal.  337. 

73.  A  petition  to  the  Mexican  governor  of 
California  for  a  grant  of  the  "  remnant "  of  a  par- 
ticular tract,  described  by  name  and  by  the  fur- 
ther words,  "  the  extent  of  which  is  about  five 
leagues  more  or  less,"  was  held  to  warrant  a 
grant  of  the  entire  residue,  without  regard  to  the 
words  indicating  the  number  of  leases,  those 
words  being  intended  merely  as  an  estimate  of  the 
surplus.  United  Slates  v.  D'Aguirre,  1  Wal.  311. 
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74.  Where  a  Mexican  grant  of  land  in  Cali- 
fornia gave  specific  boundaries,  stated  that  the 
grant  was  a  leagae  in  leu^h  and  three  quarters 
of  a  league  in  breadth,  a  httle  more  or  less,  and 
contained  the  usual  reservation  of  surplus  to  the 
nation,  it  was  confirmed  for  the  quantity  men- 
tioned within  the  boundaries  described.  Gonzales 
V.  United  States,  22  How.  161. 

75.  Where  a  Mexican  grant  of  knd  in  Cali- 
fornia stated  the  quantity  as  "  two  square  leagues, 
a  little  more  or  less,"  and  described  boundaries, 
but  not  very  definitely,  and  there  was  a  discre- 
pancy between  those  items  of  description,  the 
grant  was  confirmed  for  a  tract  two  leagues  square, 
within  the  boundaries  described,  a  map  which 
accompanied  the  grant,  as  explained  by  testimony, 
showing  clearly  that  that  was  the  quantity  in- 
tended to  be  granted.  United  States  v.  Pacheco, 
22  How.  225. 

76.  Where  a  petition  for  a  Mexican  grant  of 
land  in  California  was  for  two  leagues  according 
to  a  plan  furnished,  and  the  grant  was  for  land 
"  of  the  extent  mentioned  in  the  plan/'  the  sur- 
plus to  remain  for  the  use  of  the  nation,  it  was 
neld  that,  as  the  claimant  had  only  an  equity,  the 
petition  and  concession  should  be  taken  together, 
and  that  the  claim  could  not  be  confirmed  for 
more  than  the  two  leagues,  although  the  boun- 
daries in  the  plan  included  a  much  hirger  quan- 
tity.    Yontz  v.  United  States,  23  How.  495. 

77.  Where  neither  the  petition  nor  the  patent 
stated  the  quantity,  resort  was  had  to  the  con- 
cession, and  then,  sides  and  the  quantity  being 
given,  the  grant  was  held  to  be  sufficiently  defi- 
nite.    United  States  v.  LctrUn,  18  How.  557. 

78.  A  ^rant  by  a  Mexican  governor,  made  in 
a  time  of  intestine  war,  while  the  governor  was 
in  flight  from  the  se^t  of  government,  shortly 
before  his  overthrow,  and  to  one  of  his  support- 
ers, as  a  compensation  for  service  or  an  induce- 
ment to  loyalty,  must  be  rejected,  where  its 
validity  was  never  acknowledged  by  his  succes- 
sors or  by  this  government.  United  States  v. 
SuUer,  21  How.  170.  See  United  States  v.  Nye, 
21  How.  408 ;  United  States  v.  Bassett,  21  How. 
412;  United  States  v.  Bennitz,  23  How.  255; 
United  States  v.  Rose,  23  How.  262, 

79.  Where  the  date  in  a  concession  of  land  in 
California,  in  fact  made  b^  a  Mexican  governor 
a  few  days  before  possession  of  the  country  was 
taken  by  the  United  States  forces,  was  altered  to 
an  earlier  date,  and  the  genuineness  of  the  signa- 
ture was  doubtful,  and  no  possession  had  been 
taken,  a  decree  confirming  the  claim  was  reversed, 
and  the  cause  remanded  for  additional  testimony 
and  a  further  hearing.  United  States  v.  Gal" 
braith,  22  How.  89. 

80.  A  claim  nnder  a  Mexican  ^raut  of  land  in 
California,  supported  only  by  a  titulo  produced 
from  the  private  custody  of  the  claimant,  and  bear- 
ing date  only  thirteen  days  before  the  occupation 
of  Monterey,  and  when  tlie  country  north  of  it  was 
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already  occupied  by  the  American  forces,  and 
unaccompanied  by  satisfactory  evidence  of  occu- 
pation or  of  any  assertion  of  claim  for  seven 
years  thereafter,  was  held  invalid,  and  the  decree 
in  the  claimant's  favor  reversed.  United  States  v. 
Pico,  23  How.  321. 

81.  Where  a  Mexican  grant  of  land  in  Cali- 
fornia purporting  to  be  dated  in  1846  was  not 
presented  for  record  until  1849,  and  there  was  no 
possession  prior  to  that  time,  and  no  evidence  of 
the  date  when  tlie  paper  was  signed  but  the  paper 
itself,  and  no  petition,  and  no  information  thereon, 
the  grant  was  not  confirmed.  United  States  v. 
Castro,  24  How.  346. 

82.  One  who,  under  art.  24,  Mexican  laws  of 
1825,  procured  from  the  government,  b^  purchase, 
a  grant  of  public  land,  could  alienate  it  oefore  its 
selection ;  ids  formal  act  of  sale,  with  a  power  to 
his  alienee  to  obtain  the  titie,  constituted  the 
latter  the  owner.  Where,  therefore,  the  grant 
contained  no  specific  desciiption  of  the  lano,  but 
contemplated  its  selection  and  location,  the  title 
of  extension,  when  given  to  the  alienee,  was  com- 
plete.    Hunnicutt  v.  Peyton,  102  U.  S,  333. 

83.  The  ordinance  of  San  Francisco  known  as 
the  Van  Ness  ordinance  gave  the  holders  of 
alcalde  grants  of  land  within  certain  limits  a  new 
title  on  which  an  action  would  lie,  if  the  grants 
without  it  were  ineffectual  to  pass  title,  where 
the  grants  had  been  recorded  in  the  proper  books, 
deposited  with  the  recorder  of  the  county  on  or 
before  April  3,  1850.  Merryman  v.  Bourne,  9 
Wal.  592. 

84.  An  order  from  the  governor  of  California 
in  1844  authorizing  a  claimant  to  search  for  land 
and  to  settle  thereon  with  a  view  to  a  future 
grant,  followed  in  1846  by  a  petition  for  the  land 
selected,  a  reference  to  the  alcalde  for  information, 
and  a  report  by  that  officer  that  the  land  was  not 
private  property,  was  held  to  confer  no  vested 
right,  although  the  claimant  had  taken  possession 
and  made  improvements.  United  States  v.  Gar- 
cia, 22  How.  274. 

85.  Where  the  claimant  of  land  in  Mexico 
showed  a  petition,  an  order  of  the  governor  per- 
mitting him  to  occupv  while  proceedings  were  in 

{>roffress  to  perfect  his  title,  a  report  that  the 
and  was  subject  to  grant,  and  continued  occupa- 
tion for  fourteen  years,  with  cultivation  and  im- 
provement, the  supreme  court  refused  to  reverse 
a  decree  in  his  favor.  United  States  v.  Alciso, 
23  How.  318. 

86.  In  ^neral,  where  boundaries  are  given, 
and  a  limitation  npon  the  quantity  embraced 
therein  is  intended,  words  expressing  that  inten- 
tion are  nsed ;  and  in  their  absence  the  extent  of 
the  grant  is  subject  only  to  the  limitation  on  the 
power  of  the  governor  imposed  bv  the  colonization 
law  of  1824.    UnUed  States  v.  Pico,  5  Wal.  536. 

87.  Under  the  laws  and  customs  of  Mexico,  a 
complete  expediente  consists  of  a  petition  with  a 
disefio  annexed,  a  marginal  decree  approving  the 
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petition,  an  order  of  reference  for  information,  a 
report  thereon,  the  decree  of  concession^  and  a 
copy  of  the  grant.     United  StateB  t.  Knight,  1 

Bkck,227. 

88.  If  the  map,  with  other  description  accom- 
panying the  expediente,  will  enable  the  surveyor 
to  locate  the  grant,  it  is  sufficient.  United  States 
V.  Sutherland,  19  How.  363. 

89.  Although  the  regulations  of  1828  provided 
that  a  map  of  the  land  should  accomfwny  the  pe- 
tition for  a  grant,  it  was  not  exacted  in  all  cases, 
but  might  be  dispensed  with  in  special  circum- 
stances at  the  discretion  of  the  governor.  [Guy- 
ford,  SwAYNE,  and  Davis,  JJ.,  dissenting.] 
Homsby  v.  United  States,  10  Wal.  224. 

90.  Measurement  and  segregation  from  the  pub- 
lic domain  of  land  so  granted  could  be  made  only 
by  the  officers  of  the  government.  Measurement 
by  the  grantee  was  inoperative  for  any  purpose ; 
nor  did  possession  before  measurement,  although 
permitted,  confer  an  absolute  right  to  the  land 
occupied,  or  control  the  action  of  the  officers  in 
making  the  segregation.    lb. 

91.  If,  after  delivery  of  a  grant,  it  be  altered 
by  direction  of  the  grantor,  in  the  specification  of 
the  quantity  of  land  granted,  and  then  redelivered, 
the  redelivers  will  be  in  effect  a  re-execution. 
Malarin  v.  United  States,  1  Wal.  282. 

92.  A  grant  of  pueblo  land  in  San  Francisco, 
in  the  form,  "  I,  the  undersigned  alcalde,  do 
hereby  ^ve,  grant,  and  convey  unto  A.,  his  heirs 
and  assigns  forever,"  etc.,  was  held  sufficient  to 
pass  tiUe,  although  not  meeting  all  the  require- 
ments of  the  "  plan  of  Fitic ;  and  such  is  the 
tenor  of  the  Califoniia  decisions.  Such  a  grant 
may  be  made  to  an  infant.  Palmer  v.  Low,  98 
U.  S.  1. 

93.  The  effect  of  an  alcalde  grant  of  jmeblo 
lands  in  &in  Francisco,  made  before  the  incor- 
poration of  the  city  but  after  the  conquest, 
does  not  depend  on  federal  legislation,  but  on 
the  effect  of  the  conquest  on  the  powers  of  local 
government  under  the  Mexican  laws.  San  Fran- 
cisco V.  ScoU,  111  U.  S.  768. 

9^  Where  two  orders  or  decrees  dated  on  suc- 
cessive days  were  produced  in  support  of  a  Mex- 
ican grant,  and  the  first  announcea  the  approval 
of  the  claim,  and  the  second  purported  to  be  a 
regular  concession  of  title,  and  was  more  definite 
in  the  matter  of  boundaries,  the  second  was  held 
to  govern  the  description.  Arguello  v.  United 
States,  18  How.  539;  UniUd  States  v.  Cervantes, 
Id.  553. 

95.  The  form  of  a  complete  Spanish  title. 
Menard  v.  Massey,  8  How.  293 ;  Fremont  v. 
United  States,  17  How.  542. 

96.  The  laws  of  Spain  as  to  the  disposition  of 
the  Toval  domain  in  Louisiana.  Strother  v.  Lucas, 
12  Pe't.  410;  United  States  v.  Delespine,  15 
Pet.  319 ;  Les  Bois  v.  Bramell,  4  How.  449 ; 
Lecompte  v.  United  States,  11  How.  115. 

97.  Concessions  of  land  by  Spanish  governors 
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of  East  Florida  confirmed.  United  States  v. 
Huertas,  8  Pet.  475  ;  United  States  v.  Gomez, 
Id.  477 ;  United  States  v.  Fleming,  Id.  478 ; 
United  States  v.  Levi,  Id.  479 ;  United  States 
V.  Young,  Id.  484 ;  United  States  v.  Hernandez, 
Id.  485;  United  States  v.  Huertas,  Id.  488; 
United  States  v.  Fernandez,  10  Pet.  303; 
United  States  v.  Segui,  10  Pet.  306;  United 
States  V.  Chaires,  10  Pet.  308  ;  United  States  v. 
Seton,  10  Pet.  309 ;  UnUed  States  v.  Sibbald, 
10  Pet.  313;  United  States  v.  Levy,  13  Pet.  81 ; 
United  States  v.  Arredondo,  13  Pet.  88  ;  United 
States  V.  Waterman,  14  Pet.  478  ;  United  States 
V.  Rodman,  15  Pet.  130 ;  United  States  v.  Del- 
espine,  15  Pet.  226. 

98.  Concessions  by  the  British  governor  of 
Florida,  and  confirmed  by  the  Spanish  authorities, 
confirmed.  United  States  v.  Fatio,  8  Pet.  492 ; 
United  States  v.  Gibson,  Id.  494. 

99.  A  concession  by  the  lieutenant-ffovemor 
of  Upper  Louisiana,  particularlv  describing  the 
tract  and  ordering  a  survey,  held  valid.  Mackey 
V.  United  States,  10  Pet.  340. 

100.  Review  of  the  history  of  the  Spanish 
power  in  Florida.  United  States  v.  Power,  11 
How.  570. 

101.  The  Spanish  title  to  lauds  lying  near 
forts  in  Florida,  examined.  Miichel  v.  United 
States,  15  Pet.  52. 

102.  The  Spanish  authorities  had  power  to 
make  grants  ot  the  public  domain  in  Florida,  in 
accordance  with  their  own  ideas  of  the  merits  of 
the  grantees;  and  the  federal  courts  can  consider 
only  whether  a  ^rant  was  made,  and  what  was  its 
legal  effect.  United  States  v.  Hanson,  16  Pet.  196. 

103.  O'Reilly's  eighth  regulation,  providing 
that  no  ^nt  should  exceed  a  square  league,  did 
not  prohibit  the  making  of  several  grants  to  one 
person  amounting  to  more  in  the  aggregate. 
Chouteau  v.  United  States,  9  Pet.  147. 

104;  The  regulations  of  O'Reilly  were  not  in 
force  in  Upper  Louisiana.  Mackey  v.  United 
States,  10  Pet.  340. 

105.  An  inquisition  taken  under  the  Spanish 
authorities  before  the  treaty  of  February  22, 
1819  (8  Sts.  252,)  by  which  it  was  found  that 
the  Indians  had  abandoned  the  land  previously 
granted  by  those  authorities,  held  an  adjudica- 
tion.    United  States  v.  Arredondo,  6  Pet.  691. 

106.  A  grant  containing  no  calls  by  which  it 
could  be  located,  and  not  in  fact  located  by  the 
Spanish  authorities,  is  void  as  against  the  United 
States.  Buyck  v.  United  States,  15  Pet.  215 ; 
United  States  v.  Delespine,  Id.  319;  United 
States  V.  King,  3  How.  773;  Villalobos  v. 
United  States,  10  How.  541 ;  Lecompte  v.  United 
States,  11  How.  115;  De  Vilemont  v.  United 
States,  13  How.  261. 

107.  Where  a  concession  of  land  hj  the  gov- 
ernor of  East  Florida  did  not  ascertain  the  par- 
ticular land  granted,  so  that  it  could  be  severed 
from  the  public  domain  by  a  survey  pursuant  to 
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calls  ia  the  grant,  and  the  only  survey  made  for 
the  grantee  under  the  Spanish  authorities  was  of 
land  not  granted,  the  grantee  was  held  to  have 
no  title  as  against  the  United  States.  United 
States  V.  Forbes,  15  Pet.  173. 

108.  Where  the  concession  did  not  ascertain 
the  particular  land  granted,  except  as  a  part  of  a 
tract  fifty  or  sixty  miles  long,  or,  in  a  certain 
event,  a  part  of  another  tract  a  hundred  miles 
long:,  the  grant  was  held  void  for  uncertainty. 
O'Hara  v.  United  States,  15  Pet.  275. 

109.  A  grant  by  the  local  Spanish  authorities 
in  East  Florida,  of  "  a  square  of  eight  leagues  " 
of  laud  "on  the  waters  of  Hillsborough  and 
Tampa  bays,"  not  located  by  a  survey  recognized 
by  tnose  authorities  before  January  24,  18 IS, 
and  not  being  capable  of  being  surveyed  by  its 
calls,  did  not  separate  any  particular  tract  from 
the  public  domain,  and  therefore  made  no  title 
whicli  could  be  protected  by  the  treaty  of  1819. 
United  States  v.  Miranda,  16  Pet.  153. 

110.  A  grant  by  the  local  Spanish  authorities 
in  East  Florida  of  "  ten  thousand  acres  on  the 

northwest  side  of  the  head  or  lagoon  of  Indian 
Kiver,"  held,  in  the  circumstances,  sufficiently 
specific  to  support  a  survey  made  after  the  date 
of  the  treaty  of  1819.  tlnited  States  v.  Low^ 
16  Pet.  162. 

111.  A  Spanish  grant  which  contained  no 
description  or  calls,  except  such  as  showed  that 
the  grantee  was  to  have  "  six  miles  sauare  "  in  a 
territory  thirty  miles  by  six,  and  whicn  was  aided 
by  no  lesral  survey,  was  held  void.  United 
States  V.  Lawton,  5  How.  10. 

112.  In  1783,  the  Spanish  governor  of  Louis- 
iana made  a  concession  of  land  for  a  tfocherie, 
but  the  calls  of  the  grant  were  so  vague  that  the 
laud  could  not  be  identified  without  a  survey, 
and  no  survey  was  made  while  the  country  was 
held  by  Spain,  and  the  consideration  for  the  grant, 
I.  c.  the  removal  of  the  grantee  with  his  familv 
and  slaves,  did  not  appear  to  have  been  executea. 
It  was  held  that  there  was  no  title  thereunder  as 
against  the  United  States.  United  States  v.  Bois- 
do^d.  II  How.  63. 

113.  Where  a  petition  for  a  Spanish  conces- 
sion W.IS  for  a  tract  witiiout  definite  boundaries, 
and  was  referred  to  the  solicitor-^neral,  with 
instructions  to  put  the  petitioner  in  possession, 
if  not  to  the  prejudice  of  third  persons,  some 
subsequent  action  of  the  government  was  neces- 
sary, in  view  of  that  condition,  to  make  the  grant 
absolute.  Lecompte  v.  United  States,  1 1  How.  115. 

114.  Under  the  act  of  May  26,  1824  (4  Sts. 
52),  a  claim  to  land  in  Missouri  under  a  Spanish 
concession  cannot  be  confirmed,  unless  some  par- 
ticular tract  were  severed  from  the  public  do- 
main by  an  authorized  survey,  or  by  such  a 
description  in  the  concession,  warrant,  or  order 
of  survey  as  mav  he  surveved  pursuant  to  its 
calls.  Smith  y.*  United  States,  10  Pet.  326; 
Wherry  v.  United  States,  Id.  338.  I 
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115.  Nor  can  a  claim  to  land  in  Louisiana. 
United  States  v.  D*Auterive,  15  How.  14. 

116.  Under  the  act  of  June  22,  1360  (1^ 
Sts.  85^,  for  the  settlement  of  private  land  claims 
in  Florida,  Louisiana,  etc.,  a  claim  to  laud  in  the 
latter  state  under  a  French  concession  cannot  be 
confirmed  where  no  particular  tract  was  surveyed 
before  the  cession,  and  where  the  grant  fur- 
nishes no  means  whereby  its  location  or  extent 
can  be  ascertained.  D'Auterive  v.  United  States, 
101  U.  S.  700. 

117.  A  survey  by  the  surveyor-gene i-al  of 
Florida,  made  after  Januarv  24,  1818,  at  a  place 
difierent  from  that  called  for  by  the  grant,  held 
inoperative.  United  States  v.  Breward,  16  Pet. 
143. 

118.  But  where  the  grant  sufficiently  de- 
scribed the  land  to  enable  the  surveyor  to  niu 
the  lines,  it  was  held  valid,  and  a  survey  di- 
rected,   lb. 

119.  Surveys  not  conforming  in  part  to  the 
grants,  the  claims  as  to  such  parts  disallowed. 
United  States  v.  Levi,  8  Pet.  479  ;  United  States 
V.  Huertas,  Id.  488 ;  United  States  v.  Huertas, 
9  Pet.  171. 

120.  Under  a  concession  by  a  governor  of 
East  Florida,  held,  that  the  survey  must  be  made 
as  called  for  in  the  coucession,  and  that,  if  the 
whole  quantity  could  not  thus  be  had,  because  of 
prior  grants  to  other  persons,  an  equivalent  else- 
where could  not  be  talcen,  the  concession  piving 
no  such  equivalent.  United  States  v.  Arredondo, 
13  Pet.  1^3. 

121.  The  certificate  of  a  survey  by  the  sur- 
veyor-general of  the  Spanish  province  of  Florida 
is  to  be  taken  as  prima  facie  correct.  United 
States  V.  Breioard,  16  Pet.  143. 

122.  A  grant  by  the  Spanish  governor  of 
East  Florida  of  a  certain  number  of  acres  of  land 
in  that  province,  directing  the  surveyor^general 
to  run  tne  lands  for  the  grantee  **  in  the  places 
he  mentions,"  he  having  mentioned  two  m  his 
petition,  "or  in  others  that  are  vacant,  and  of 
equal  convenience  to  the  party,"  held  to  author- 
ize a  survey  in  more  than  two  places,  and  of  any 
vacant  lands  in  the  province,  to  make  out  the 
quantity.  United  States  v.  Clarke,  16  Pet. 
228. 

123.  A  mere  private  survey,  made  to  enable 
the  city  of  St.  Louis  to  present  its  claim  to  com- 
mons before  the  board  of  commissioners,  under 
the  act  of  March  2. 1805  (2  Sts.  3241,  had  no 
influence  on  the  title,  and  was  not  adopted  by 
the  act  of  confirmation  of  June  13, 1812  (2  Sts. 
748).    Mackay  v.  DUhn,  4  How.  421. 

124.  Although  a  grant  declare  that  it  was 
made  in  conformity  with  a  royal  order,  yet  if  it 
also  show  other  consideration,  and  that,  in  fact, 
it  was  not  founded  on  that  order,  it  will  not  be 
held  invalid  merely  because  the  quantity  of  land 
granted  is  in  excess  of  the  permission  of  that 
order.     United  States  v.  Rodman,  15  Pet.  130. 
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125.  The  autlieuticity  of  a  document  having 
been  sanctioned  bj  a  Spanish  tribunal  in  acting 
ihereou  in  making  a  title,  it  was  lield  too  late  to 
question  its  genuineness  as  respecting  that  title. 
UnUed  States  v.  Delespine,  15  Fet.  319. 

126.  Although  a  document  purporting  to  be 
a  return  of  a  Spanish  sorvey,  recognized  bj  the 
colonial  authorities  as  genuine,  is  to  be  deemed 
so,  prima  facie^  it  may  be  shown  to  be  forged 
and  antedated.     United  States  v.  King,  3  How. 

773. 

127.  Tlie  term  titulo  in  the  Spanish  language 

means  only  the  instrument  wliich  is  evidence  of 
the  right,  interest,  or  estate  conferred,  and  is 
therefore  applicable  to  papers  which  give  a  mere 
right  of  occupancy  as  well  as  to  those  which  con- 
vey title  in  the  ordinary  acceptance  of  the  term. 
De  Haro  v.  United  States,  5  Wal.  599. 

128.  The  Spanish  words  meaning  in  English 
"a  complete  title,"  when  used  in  a  Spanish 
grant  of  land  in  Louisiana,  refer  only  to  the  in- 
struments which  constitute  evidence  of  title,  not 
to  the  estate  or  interest  thereby  conveyed.  Sli- 
deU  v.  Grandiean,  111  U.  S.  412. 

129.  A  title  to  land  in  Florida  obtained  from 
the  Indian  tribes,  and  confirmed  b^  the  local 
Spanish  authorities  before  the  cession  to  the 
United  States,  held  valid.  Mitchel  v.  United 
States,  9  Pet.  711 ;  United  States  v.  Fernandez, 
10  Pet.  303. 

130.  Wiiere  a  claimant  of  land  in  California 
shows  no  grant  from  the  Mexican  authonties, 
and  relies  on  nothing  but  possession,  the  posses- 
sion, however  long  continued,  will  not  avail,  if 
permitted  only  on  payment  of  rent  to  the  au- 
thorities of  the  pueolo  of  the  common  lands  of 
which  the  land  in  question  was  claimed  to  be  a 
part.     United  States  v.  Chaboya^  2  Black,  693. 

131.  Long-continued  and  undisturbed  posses- 
sion of  land  in  California,  while  that  country 
belonged  to  Spain  or  Mexico,  under  simple  per- 
mission to  occupy  from  a  priest  of  a  mission  to 
which  the  lana  originally  belonged,  or  from  a 
local  military  commander,  gives  no  equity  on 
which  a  claim  is  entitled  to  confirmation  under 
the  act  of  March  3,  1851  (9  Sts.  631).  for  the 
ascertainment  and  settlement  of  private  land 
cbiims  in  California.  Serrano  v.  United  States, 
5  Wal.  451. 

132.  A  ^n^nt  under  the  Mexican  colonization 
laws  of  1824  and  1828  is  not  necessarily  defeated 
by  the  fact  that  no  approval  by  the  supreme  gov- 
ernment is  shown.  fDANiEL  and  Clifford,  J  J., 
dissenting.]  United  States  v.  Sutter,  21  How. 
170. 

133.  A  grant  of  land  in  Louisiana  by  the 
French  authorities  after  November  3,  1762,  the 
date  of  the  cession  of  that  province  to  Spain  by 
the  treaty  of  Fontainebleau,  is  voii^  United 
States  V.  DAuterive.  10  How.  609;  United 
States  V,  Ducros,   15  How.  38. 

134.  Although  such  grants  conveyed  no  title. 


LAVSS  OF  UBIiTKD  STATES  —  GRANTS  TBOM 

FORMER  GOYERHMEITTS  —  continued. 
a  continued  possession  thereunder  may  lay  a 
foundation  for  a  presumption  of  subsequent  con- 
firmation by  the  Spanish  authorities.     United 
States  V.  PiUerin,  13  How.  9. 

135.  A  concession  of  laud  under  authority 
of  the  governor-general  of  Louisiana  coufirmed. 
Delassus  v.  United  States,  9  Pet.  117. 

136.  Where  the  documentary  evidence  pro- 
duced by  a  claimant  of  an  incomplete  title  to 
land  in  the  territory  ceded  by  France  in  1803 
contains  no  boundary  lines  sufficient  to  sever  a 
definite  parcel  from  the  public  domain,  the  con- 
cession creates  no  right  of  property  which  can 
be  asserted  in  a  court  without  an  antecedent  sur- 
vey and  location.  Maguire  v.  Tyler,  8  Wal. 
650. 

137.  A  French  grant  of  land  in  Louisiana, 
unaided  bv  a  survev,  the  calls  of  which  are  too 
vague  to  designate  the  particular  tract,  held  not 
to  support  an  ejectment.  Denise  v.  Rvggles,  16 
How.  242. 

138.  Semble  that  want  of  segregation  of  the 
land  granted  by  an  old  French  grant  of  land  in 
Louisiana  is  cured  by  possession  of  a  hundred 
and  fifty  years.     Trenier  v.  Stewart,  101  U.  S. 

797. 

139.  A  French  settler  on  land  in  the  north- 
western territory  in  1783,  when  Virginia  ceded 
the  territory  to  the  United  States,  had  a  title,  his 
claim  being  to  a  specific  tract,  against  which  the 
statute  of  limitations  might  run  in  favor  of  an 
adverse  occupant.  Langdeau  v.  Hanes,  21  Wal. 
521. 

140.  Although  a  Spanish  grant  of  land  in 
Louisiana  may  liave  be«n  void,  the  interest  ac- 
quired under  a  previous  concession,  followed  by 
a  survey  ordered  and  recorded,  and  by  posses- 
sion, was  an  interest  such  as  could  be  transferred 
by  mortgage  or  reached  by  judicial  process. 
Bryan  v.  Kennett,  113  U.  S.  179. 

141.  And  a  subsequent  release  by  the  United 
States  of  whatever  title  it  might  have  in  the 
premises  to  the  heirs,  legal  representatives,  "  or 
assignees  ?  of  the  grantee,  operates  to  perfect  the 
title  of  those  holding  under  valid  judicial  pro- 
ceedings, not  the  title  of  the  heirs  of  the 
grantee,     lb. 

142.  Made    by    what    Officers.]     The 

power  of  Mexican  territorial  governors  to  grant 
mnd,  considered.  United  States  v.  Peralta,  19 
How.  343. 

143.  Under  the  Mexican  laws  relating  to  the 
disposition  of  public  lands  in  the  territories,  the 
departmental  assembly  had  by  itself  no  power 
to  grant,  but  merely  power  to  confirm  grants 
maae  by  the  governor.  United  States  v.  Vigil, 
13  Wal.  449. 

144.  The  submission  of  the  grants  to  the  de- 
partmental assembly  for  its  approval  was  the 
duty  of  the  governor,  not  of  tne  grantee,  and 
the  governor  8  neglect  would  not  devest  the 
title.    Homsby  v.  United  States,  10  Wal.  224. 
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145.  Under  the  regulatious  of  1828,  a  clause 
ia  the  grant  subjecting  it  to  the  approval  of  the 
departmental  assembly  did  not  prevent  the  title 
from  passing  on  the  execution  of  the  iustnimeut, 
the  authority  to  make  grants  being  lodged  solely 
in  the  governor ;  but  the  title  was  defeasible 
until  such  approval  was  had.  [Clifford, 
SwATNS,  and  Davis,  JJ.,  dissenting.]    lb, 

146.  The  governor,  in  proceeding,  on  receipt 
of  a  petition  for  land,  to  obtain  ttie  necessarj^ 
information  as  to  the  qualifications  of  the  peti- 
tioner and  the  character  of  the  land,  as  required 
by  those  regulations,  was  not  bound  to  make  a 
formnl  reference  to  the  local  magistrate,  but 
might  make  his  own  investigation  or  consult  the 
appropriate  municipal  authority.     lb 

147.  The  governor  and  assembly  had  power 
to  grant  only  for  the  purposes  of  settlement  or 
cultivation  ;  none,  for  instance,  to  giant  a  great 
quantity  of  Und  on  condition  that  the  grantee 
would  construct  wells  for  the  relief  of  travellers 
and  factories  for  the  use  of  the  state.  United 
States  V.  Vigil,  13  Wal.  449. 

148.  The  authority  of  Mexican  officers  to 
grant  lands  in  California  is  to  be  deemed  to 
have  ended  on  July  7,  1846,  the  day  on  which 
the  conquest  of  that  province  is  by  the  govern- 
ment considered  to  have  become  complete. 
United  States  v.  Yorba,  1  Wal.  412;  Steams  v. 
United  States,  6  Wal.  589 ;  Homsby  v.  United 
States,  10  Wal.  324. 

149.  The  Mexican  governor  of  California  had 
no  power  to  make  a  valid  grant  of  the  mission 
of  San  Gabriel  on  June  8,  1846.  United  States 
V.  Workman,  1  Wal.  745. 

150.  Nor  to  make  a  grant  of  the  mission  of 
San  Luis  Rey  on  May  18,  1846.  United  States 
V.  Jones,  1  Wal.  766. 

151.  The  alcalde  was  the  chief  executive  offi- 
cer of  the  pueblo  of  San  Francisco,  and  had 
authority  to  make  grants  of  the  pueblo  lands, 
subject  to  the  authority  of  the  ayuntamieuto, 
and  the  still  higher  authority  of  the  governor 
and departmentalassembly.  Merryman v. Bourne, 
9  Wal.  592. 

152.  If  a  claimant  under  a  Mexican  grant 
produce  record  evidence  thereof,  and  the  only 
question  be  as  to  the  authority  of  the  officer  to 
make  it,  the  presumption  will  be  in  favor  of  the 
authority.  United  States  v.  Peralta,  19  How. 
343. 

153.  Where  a  claim  to  land  in  California  was 
founded  on  a  grant  purporting  to  have  been 
authorized  by  a  special  order  or  decree  of  the 
president  of  Mexico,  and  not  under  the  Mexican 
colonization  laws,  it  was  held  that  the  authority 
so  delegated  should  have  been  strictly  pursued, 
and  that^  as  the  power  was  a  joint  power  to  the 
governor  and  the  departmental  assembly,  and 
tiie  latter  took  no  part  in  making  the  grant,  the 

frant  was  void.      United  States  v.   Osio,  23 
low.  273. 
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154.  Where  an  order  of  the  central  Mexican 
^vemment  to  the  governor  of  California  author- 
ized him  to  grant  the  lands  of  the  islands  adjacent 
to  the  department^  in  conjunction  with  the  assem- 
bly, and  a  subsequent  despatch  of  the  same  date 
required  him  to  reserve  such  islands  as  a  cer- 
tain person  might  select,  and  grant  them  to  him, 
it  was  held  that  a  grant  of  an  island  to  that  per- 
son under  that  oraer  did  not  rec^uire  the  con- 
firmation of  the  assembly,  and,  being  regukr  in 
all  other  respects,  should  be  confirmed.  United 
States  V.  CastUlero,  23  How.  464. 

155.  After  the  conquest  of  California,  pre- 
fects, however  appointed  or  elected,  and  wtiat- 
ever  the  power  of  prefects  in  that  regard  under 
the  Mexican  government,  had  no  power  to  grant 
the  common  or  unappropriated  lands  of  the 
pueblos  within  their  jurisdiction.  Alexander  v. 
RouUt,  13  Wal.  386. 

156.  An  account  of  the  Spanish  officers  who 
had  power  to  make  grants.  United  States  v. 
Moore,  12  How.  209. 

157.  The  Spanish  governor  of  East  Florida, 
as  the  king's  aeputy,  was  the  sole  judge  of  the 
merits  of  an  applicant,  and  of  the  sufficiency  of 
the  consideration-  of  a  grant.  United  States  v. 
Acosta,  1  How.  24. 

158.  From  1774,  he  had  power  to  grant 
lands  without  any  special  restriction  as  to  quan- 
tity.    United  States  v.  Clarke,  8  Pet.  436. 

159.  The  Spanish  governor  of  Louisiana  luid 
no  power  to  make  a  grant  of  lauds  in  West 
Florida  in  August,  1781.  United  States  v. 
Potrer,  11  How.  570. 

160.  A  warrant  or  order  of  survey  of  land 
made  by  the  Spanish  authorities  at  Mobile,  in 
1806,  did  not  confer  a  complete  legal  title.  De 
la  Croix  v.  Chamberlain,  12  Wheat.  599. 

161.  Under  the  act  of  May  23,  1828  (4  Sts. 
284),  the  acts  of  public  officers  of  Spain  in  mak- 
ing a  grant  of  land  in  Florida  wct-e  presumed  to 
have  been  performed  on  proper  authority,  and  to 
be  valid,  in  the  absence  of  fraud.  United  States 
V.  Arredondo,  6  Pet.  691. 

162.  Although,  on  a  grant  by  a  royal  Spanish 
officer  of  land  in  Florida,  a  presumption  arose 
from  the  grant  itself  that  the  officer  had  author- 
ity to  make  it,  the  court  examined  the  proceed- 
ings on  an  allegation  of  defect  of  authority  on 
their  face.    United  States  v.  Percheman,  7  Pet.  5 1 . 

163.  The  eighth  article  of  the  Spanish  treaty 
of  February  22,  1819  (8  Sts.  252),  provided  for 
grants  made  by  a  govenior  having  a  general 
authority  to  grant  lands ;  and  his  act  should  be 
taken  as  not  only  prima  facie  valid,  but  as  bind- 
ing until  disavowed  by  the  crown,  assuming;:  that 
the  crown  had  power  to  disavow  it.  United 
States  V.  Clarke,  8  Pet.  436. 

164.  The  Spanish  surveyor-general  of  Florida 
had  no  authority  to  change  the  location  of  a 
grant  nor  to  split  up  the  surveys,  but  was  bound 
to  make  the  surveys  in  reasonable  conformity 
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to  the  grauts.  ViUalobot  y.  United  States,  10 
How.  541. 

165.  Grants  by  the  military  commander  of  the 
Spanish  post  at  Nacogdoches,  for  the  purpose  of 
grazing,  fitted  and  used  therefor,  conferred  equi- 
table titles.  United  States  v.  Davenport^  15 
How,  1 ;  United  States  v.  Patterson,  Id,  10. 

166.  A  French  grant  of  land  in  Louisiana  was 
not  confirmed  by  the  Spanish  governor  by  mere 
^uasi  judicial  action  ou  an  inventory  of  the  estate 
of  tbe  deceased  grantee,  in  whicli  the  laud  was 
mentioned  and  described.  United  States  v. 
Ducros,  15  How.  38. 

167.  From  1774  to  1798,  although  the  power 
to  grant  lands  in  the  province  of  Louisiana  was 
Tested  in  the  military  governor,  the  commandants 
of  posts  were  employed  to  make  the  original  con- 
cessions and  orders  of  survey,  and  to  put  appU- 
cants  into  possession,  and  were  the  "  pro^r  au- 
thorities "  to  perform  those  acts,  within  the 
meaning  of  the  act  of  May  26,  1824  (4  Sts.  52). 
Delassus  v.  United  States,  9  Pet.  117. 

168.  O'Reilly's  regulations  were  intended, 
not  to  control  the  power  of  the  governor,  but  for 
the  government  of  subordinate  officers.     lb. 

169.  A  concession  made  by  an  officer  author- 
ized to  make  it  is  presumed  to  be  conformable  to 
his  powers.  lb.  See  Slrother  v.  Lucas,  12  Pet. 
410. 

170.  After  the  transfer  of  the  power  to  grant 
lands  in  Louisiana  from  the  military  govenior  to 
the  intendant-general,  in  1798,  the  commandants 
of  posts  were  sub-delegates  ex  officio,  so  that  their 
power  to  make  orders  of  survey  and  thus  grant 
incipient  rights  capable  of  being  perfected  into 
complete  titles  was  not  affected  by  that  transfer. 
Chouteau  v.  United  States,  9  Pet.  137. 

171.  On  petition  under  tbe  act  of  May  26, 
1824  (4  Sts.  52),  for  confirmation  of  title  to  land 
in  Louisiana,  alleged  to  have  been  acquired  while 
that  territory  was  under  the  Spanish  government, 
it  need  not  be  proved  that  the  applicant  possessed 
property  sufficient  to  entitle  him  to  the  land  he 
solicited,  that  having  been  decided  by  the  officer 
who  granted  the  application.  Chouteau  v.  United 
States,  9  Pet.  147. 

172.  How  shown  and  how  construed.'] 

In  general,  to  support  a  title  to  land  in  California 
under  a  Mexican  grant,  the  written  evidence  in 
lawful  form  must  be  found  in  the  public  records 
and  archives,  as  that  is  the  best  evidenee.  United 
States  V.  Castro,  24  How.  346 ;  United  States 
y.  Neleigh,  1  Black,  298  ;  United  States  v.  Vol. 
lejo,  1  Black,  541 ;  Romero  v.  United  States,  1 
Wal.  721 ;  Pico  v.  United  States,  2  Wal.  279 ; 
Peralta  v.  United  States,  3  Wal.  434.  See  United 
States  y.  Gomez,  3  Wal.  752. 

173.  If  that  be  wanting,  there  should  be 
secondary  evidence  that  a  grant  was  regnlarly 
made  and  recorded,  that  the  record  was  lost  or 
destroyed,  and  that  within  a  reasonable  time  there 
was  judicial  and  actual  possession.    United  States 
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V.  Castro,  24  How.  346;  United  States  v.  Neleigh, 
1  Black,  298 ;  Peralta  v.  UnUed  States,  3  Wal. 
434. 

1746.  The  loss  of  the  original  Mexican  grant 
need  not  be  proved  with  absolute  certainty,  to  let 
in  secondary  evidence  of  its  existence.  United 
States  v.  Sutter,  21  How.  170. 

175.  The  absence  of  record  evidence  of  the 
grant,  and  of  evidence  of  the  loss  of  the  records 
in  which  it  existed,  was  held  fatal  to  a  claim  to 
a  Mexican  grant.  United  States  y.  Knight,  1 
Black,  227. 

176.  Proof  of  the  loss  or  destruction  of  some 
few  documents  ou  the  removal  of  the  archives  by 
the  American  authorities  on  the  occupation  of  the 
country  will  not  be  received  as  a  substitute  for 
record  evidence,  in  the  absence  of  proof  that  the 
document  produced  was  recorded  in  some  book 
shown  to  be  lost.  United  States  y.  Neleigh,  1 
Black,  298. 

177.  The  circumstances  herein  were  held  to 
justify  the  production  of  a  copy  from  the  court's 
register,  ah  hough  without  the  signature  of  tlie 
governor.    United  States  y.  Sutter,  21  How.  170. 

178.  The  testimony  of  Mexican  governors  and 
secretaries  cannot  be  received  to  supply  the  want 
of  proper  public  records  in  proof  of  grants. 
United  States  v.  Neleigh,  1  Black,  298. 

179.  Where  a  doubt  arises  upon  the  meaning 
of  a  grant  as  to  the  quantity  ceded,  reference  may 
be  had  to  the  juridical  possession  dehvered  to  the 
grantee,  such  proceeding  involving  an  ascertain- 
ment of  boundaries  and  having  the  force  of  & 
judicial  determination.  United  States  v.  Pico^ 
5  Wal.  536. 

180.  A  claim  to  a  grant  of  land  in  California^ 
purporting  to  have  been  made  by  the  Mexicans 
governor  of  that  province  on  May  2, 1846,  re- 
jected on  the  ground  that  the  archive  papers  were* 
insufficient  and  not  helped  by  other  papers  not 
genuine,  but  gathered  and  presented  as  an  after- 
thought.   Rqland  v.  United  States,  7  Wal.  743. 

181.  Where  a  Mexican  grant  of  land  in  Cali- 
fornia stood  on  the  document  of  concession  alone, 
unsupported  by  proof  of  the  prelim  mary  steps  oa 
the  petition,  or  of  delivery  of  possession,  or  of 
the  approval  of  the  departmental  assembly,  the 
judgment  of  the  court  below  confirming  the 
claim  was  reversed  and  the  cause  remanded  for 
further  evidence  and  examination,  although  there 
was  some  evidence  of  actual  possession,  and  the 
ooDcession  was  indorsed  as  recorded  in  the  proper- 
book,  there  being  no  proof  of  record,  and  the- 
genuineness  of  the  concession  being  doubtful; 
United  States  v.  Teschmaker,  22  How.  392. 

182.  The  same  judgment  was  rendered  where- 
the  document  of  concession  was  supported  only 
by  certain  papers  coming  from  the  possession  of 
the  claimant  which  tended  to  prove  an  approval 
of  the  grant  by  the  departmentAl  assembly. 
United  States  v.  Pico,  22  How.  406;  United! 
States  v.  Vallejo,  Id.  416. 
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183.  A  Mexican  grant  of  land  in  California 
vas  confirmed,  where  the  claimant  had  been  in 
undisputed  possession  for  sixteen  years,  although 
there  was  an  apparent  alteration  in  the  date  of 
the  grant,  the  alteration  being  sacli  as  to  preju- 
dice the  claimant,  and  hence  not  to  be  imputed 
to  him,  and  the  true  date  being  proved.  United 
States  V.  De  Haro,  22  How.  293. 

184.  A  claim  to  a  Mexican  grant  of  land  in 
California  was  rejected,  after  confirmation  by  the 
commissioners  and  the  district  court,  because  of 
an  alteration  of  date  on  the  face  of  the  grant,  the 
absence  of  archive  evidence  of  the  grant,  the 
want  of  approval  by  the  departmental  assembly, 
the  production  of  a  false  or  forged  certificate  of 
approval  signed  by  the  governor  and  his  secretary, 
the  want  of  possession  and  cultivation,  and  of  the 
probability  that  the  grant  was  fabricated  by  the 
governor  and  secretary  after  the  overthrow  of 
thsir  power  by  the  United  States.  United  States 
v.  Galbraith,  2  Black,  394. 

185.  Where  parties  petitioned  a  Mexican 
governor  of  California  for  a  grant  of  land  near  a 
mission,  and  the  petition  was  referred  to  the 
secretary  of  state,  who  reported  that  the  land  was 
unoccupied,  but  that,  as  common  lands  were  to 
be  assigned  to  the  mission,  the  petitioners  might 
meanwhile  occupy  under  a  provisional  license, 
and  the  governor  made  a  decree  declaring  them 
'*  empowered  to  occupy  provisionally,"  and  di- 
rected a  proper  document  to  be  issued  and  regis- 
tered, and  a  paper  was  accordingly  issued  granting 
"  the  occupatiou  *'  subject  to  the  measurement  of 
common  lands,  with  conditions  against  alienation, 
for  occupation  within  a  year,  and  for  forfeiture 
for  non-compliance,  the  decree  was  held  to  be  a 
naked  license,  passing  no  title  and  so  carrying 
nothing  to  the  heirs  of  the  licensees,  and  a  claim 
resting  on  such  a  license  not  confirmable  under 
the  act  of  March  3,  1851.  De  Haro  v.  United 
States,  5  Wal.  599. 

186.  Where  the  personal  representatives  of 
one  who  had  entered  long  before  under  a  pueblo 
grant  which  might  be  invalid  because  the  lands 
mi^lit  turn  out  to  be  without  the  pueblo  limits, 
petitioned  a  Mexican  governor  of  a  department 
of  California  for  a  grant  of  the  lands,  and  he 
decreed  that  all  i^ces  ceded  for  ranches  in  that 
jurisdiction  should  remain  as  provisional  grants 
until  the  common  lands  of  the  pueblo  should  be 
regelated,  such  representatives  took  title  pro- 
visionallv ;  t.  c,  if  the  tract  fell  within  the  pueblo 
limits  when  ascertained,  the  decree  should  be  in- 
operative, but  if  without,  the  title  thereunder 
should  become  absolute.  United  States  v.  Rocha, 
9  Wal.  639. 

187.  Under  the  law  of  Mexico  an  instrument 
which,  reciting  a  purchase  of  land  from  the  orig- 
inal grantee,  is  in  the  words,  "  I  grant  and  trans- 
fer all  the  right  which  I  have  in  the  land," 
operates  to  convey  all  of  the  estate  of  the  grantor, 
and  not  as  a  mere  license  to  occupy,  although  it 
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declares  that  the  grantee  "  shall  make  such  use 
thereof  as  may  be  most  convenient  for  him." 
Steinbach  v.  Stewart,  11  Wat  566. 

188.  The  record  of  an  alcalde  grant  of  pueblo 
land  in  San  Francisco,  kept  in  accordance  with 
the  requirements  of  Mexican  law  before  the  in- 
corporation of  the  city,  and  in  the  city  and  county 
recorder's  office,  to  which  it  was  turned  over 
pursuant  to  law,  is  competent  evidence,  in  a 
federal  court,  of  the  grant  recorded,  being  recog- 
nized as  such  by  the  decisions  of  the  supreme 
court  of  California  establishing  the  rule  as  a  rule 
of  property.     Palmer  v.  Low,  98  U.  S.  1. 

189.  The  claim  hei*ein  to  a  Mexican  grant  was 
held  invalid  on  the  evidence  as  founded  on  forged 
papers.     United  States  v.  Knight,  1  Black,  227. 

190.  Where  a  claim  to  a  Mexican  grant  of 
land  in  California  was  unsupported  bv  archive 
evidence,  and  the  absence  of  such  evidence  was 
unaccounted  for,  and  there  was  no  such  posses- 
sion as  to  raise  an  equity,  and  the  expediente 
produced  was  tainted  with  suspicion  of  fraud, 
the  claim  was  rejected.  White  v.  United  States, 
1  Wal.  660. 

191.  Where  a  claim  under  a  Mexican  grant  of 
laud  in  California  stood  solely  on  a  paper  in  the 
possession  of  the  claimant  purporting  to  be  a 
grant,  unsupported  by  proof  of  tlie  tnknig  of  any 
of  the  steps  regularly  preliminary  to  such  a 
grant,  or  or  possession,  and  the  evidence  of  the 
genuineness  of  the  governor's  signature  was 
doubtful,  the  decree  of  the  court  below  rejecting 
the  claim  was  affirmed.  Fuentes  v.  United  States, 
22  How.  443. 

192.  A  naked  concession  by  a  Mexican  gov- 
enior  of  California,  unsupported  by  evidence  of 
compliance  with  the  Mexican  regulations  of  1828, 
requiring  a  petition  and  other  preliminaries,  was 
held  insufficient  to  authorize  a  confirmation  of  the 
claim.    United  States  v.  Camhuston,  20  How.  59. 

193.  And  it  was  held  to  be  a  circumstance  of 
suspicion  that  the  concession  was  signed  by  the 
governor  in  the  last  days  of  Mexican  power  in 
California,  and  while  the  civil  affairs  of  the  prov- 
ince were  in  great  confusion.    Ih, 

194.  But  as  fraud  was  not  suggested  below^ 
the  cause  was  remanded  for  further  proof  of  the 
genuineness  of  the  claim.    Ih. 

195.  Where  a  Mexican  grant  of  land  in  Cali- 
fornia was  in  all  respects  regular,  and  was  fol- 
lowed by  ten  years'  possession,  it  was  presumed 
that  the  grantee  was  a  citizen  and  entitled  to 
hold  land ;  and  the  presumption  was  considered 
as  not  overcome  by  evidence  of  a  few  loose  ex- 
pressions by  the  grantee  looking  the  other  way. 
Dalton  V.  United  States,  22  How  436. 

196.  Where  a  claim  under  a  Mexican  grant  of 
land  in  California  was  unsupported  by  any  evi- 
dence of  an  official  record,  and  there  was  a  want 
of  proof  that  the  conditions  had  been  complied 
witn,  and  all  the  circumstances  pointed  to  fraud, 
the  grant  was  held  to  be  invalid^  and  the  decree 
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condrmiiig  it  was  reversed.     United  States  v. 
BoUon,  23  How.  341. 

197.  Where  the  only  arcliive  evidence  of  a 
Mexican  grant  of  land  in  California  was  the 
petition,  the  reference  for  information,  and  the 
report,  and  existence  of  an  actual  ^rant  was,  un- 
der all  the  circumstances,  improbaole,  tiie  claim 
was  rejected.  Palmer  v.  United  States,  24  How. 
125. 

198.  A  claim  to  a  small  lot  of  land  in  Califor- 
nia, alleged  to  have  been  granted  in  couforroitj 
to  the  usage  of  the  Mexican  government  to  set 
apart  such  lots  for  the  use  of  the  Indians  settled 
around  the  missions,  was  coiifinned  on  proof 
that  such  a  grant  was  made  and  registered,  and 
that  the  grantee  and  his  assigns  had  been  long  in 
possession,  although  the  record  was  lost  in  the 
confusion  resulting  from  the  (>ccupatioii  of  the 
country  by  the  American  forces.  United  States 
V.  Wilson,  1  Black,  267. 

199.  Alterations  in  the  original  papers  evi- 
dencing a  genuine  Mexican  grant  of  lana  in  Cali- 
fornia, maae  by  the  grantee  after  the  cession  to 
the  United  States,  with  fraudulent  intent  to  en- 
large the  quantity,  held  not  to  avoid  the  grant 
as  against  the  heirs  of  tiie  grantee.  United 
States  V.  West,  22  How.  315. 

200.  Where  a  claim  to  land  under  the  act  of 
June  22,  1860  (12  Sts.  85),  for  the  fiual  adjust- 
ment of  private  land  claims  in  Louisiana,  etc.,  is 
not  supported  by  production  of  the  original  docu- 
ments, unless  there  is  just  ground  to  suspect 
their  genuineness,  the  record  made  to  the  com- 
missioner to  whom  the  claim  was  originally  pre- 
sented, under  the  act  of  April  25,  1812  (2  Sts. 
715),  b  sufficient  evidence,  prima  facie,  of  their 
contents.  United  States  v.  Wathins,  97  U.  S. 
219. 

201.  Altliough  the  Mexican  book  of  records 
known  as  Jimeno's  Index  is  not  authoritative 
proof  of  grants  included  in  it,  nor  conclusive 
against  grants  not  found  there,  it  was  held  to  be 
evidence  in  this  case  of  Jimeno's  action  as  gov- 
ernor ad  interim  when  the  errant  in  question  was 
made.     United  States  v.  West,  22  How.  315. 

202.  Under  the  Spanish  law  formerly  prevail- 
ing in  Texas,  the  papers  of  the  original  title, 
from  the  government  ^rant  to  the  title  of  posses- 
sion, properly  belongmg  to  the  archives  of  the 
general  land  office,  included  a  power  of  attorney 
from  tlie  grantee  to  obtain  the  possessory  title ; 
and  copies  of  such  papers,  properly  certified  at 
that  office,  are  admissible  in  evidence,  and,  being 
admitted,  are  evidence  for  any  purpose  for  which 
the  originals  might  be  adduced.  Hanrick  v. 
Barton,  16  Wal.  166. 

203.  A  grant  of  four  leagues  of  land  in  Texas 
in  1795  should  be  deemed  to  mean  Spanish 
leagues,  such  as  were  then  used  in  Texas  and 
Mexico,  consisting  each  of  ^Ye  thousand  varas; 
a  vara  being  regarded  as  equivalent  to  thirty- 
three  and  a  third  English  inches,  according  to 
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common  usage  prevailing  in  Texas,  although  the 
standard  vara  is  somewhat  less  than  this^  and  in 
California  is  estimated  at   thirty-three  inches. 
United  States  v.  Perot,  98  U.  S.  428. 

204.  In  Texas,  the  protocol  of  a  Mexican  title 
is  an  archive  which  may  be  deposited  in  the  gen- 
eral land  office  at  any  time,  subject  to  all  just 
implications  arising  from  delay  and  the  circum- 
stances of  its  history ;  and  when  so  deposited,  a 
certified  copy  thereot  from  the  land  office  is  com- 
petent prima  facie  evidence  of  the  title.  A  irhart 
V.  Massieu,  98  U.  S.  491. 

205.  A  resolution  by  the  congress  of  Tamauli- 

Sas,  adopted  after  the  separation  of  Texas  from 
lexico,  that  on  the  separation  Matamoras  had 
acquired  no  property  in  lands  across  the  Rio 
Grande  in  Brownsville,  by  previous  proceedings 
for  their  expropriation  as  part  of  ttie  common 
lands  of  the  town,  because  previous  compensation 
had  not  been  made  to  the  owner,  although  it  may 
not  conclude  the  state  of  Texas  or  purchasers 
from  Matamoi'as,  is  entitled  to  the  highest  con- 
sideration as  a  decision  on  the  law  of  Tamaulipas, 
and,  in  a  suit  between  the  privies  of  the  ancient 
owner  and  claimants  under  the  city,  will  be 
adopt/»d.     Brownsville  v.  Cavazos,  100  U.  S.  138. 

206.  The  recital  in  a  Spanish  grant,  of  a  royal 
order  which  did  not  authorize  the  grant,  held  not 
necessarily  to  show  that  the  grant  was  made 
without  authority.  United  States  v.  Clarke,  8 
Pet.  436.     ^eptrother  v.  Lucas,  12  Pet.  410. 

207.  There  is  no  presumption  of  the  correct- 
ness of  the  return  of  a  private  surveyor,  employed 
as  the  agent  of  the  grantee ;  the  return  is  a  mere 
private  paper,  and  not  evidence.  United  States 
V.  Hanson,  16  Pet,  196. 

208.  A  paper  extracted  from  a  Spanish  reg- 
ister of  land  titles  in  Louisiana,  containing  only 
the  recitals  which  usually  precede  a  formal  grant, 
is  no  evidence  of  title.  United  States  v.  Le 
Blanc,  12  How.  435. 

209.  The  concession  by  the  Spanish  governor 
of  East  Florida  herein  held  to  be  not  a  mere 
license  to  cut  timber,  but  a  grant  of  land.  United 
States  V.  Bichard,  8  Pet.  470. 

210.  Where  land  on  the  Mississippi  in  Louis- 
iaua  forty  arpents  in  depth  was  granted  by  the 
Spanish  authorities,  a  grant  of  **  all  the  vacant " 
back  land  wherein  the  depth  was  not  specified 
must  be  construed,  in  the  Lght  of  the  usage  prev- 
alent at  the  time  of  the  grant,  to  embrace  an 
additional  forty  arpents  only.  Slidell  v.  Grand- 
jean,  111  U.  S.  412. 

211.  Abandonment  and  Forfeiture  of 

such  Titles,  and  here  of  Conditions.']  Long 
neglect  to  perform  the  conditions  on  which  the 
grant  was  made,  although  conditions  6ubse(|uent, 
was  considered  fatal  to  the  claim,  as  proving  an 
abandonment.  Fuentes  v.  United  States,  22 
How.  443. 

212.  A  claim  founded  on  a  Spanish  concession 
made  in  1799,  no  survey  having  been  made^  no 
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possession  having  been  taken,  nor  any  act  done 
under  the  order,  held  to  have  been  abandoned, 
and  the  inchoate  title  extinguished.  United  States 
V.  Hughes,  13  How.  1 ;  United  States  v.  Hughes, 
Id.  4;   United  States  y,  Hughes,  Id.  7. 

213.  A  claim  founded  on  a  Spanish  order  of 
survey  issued  in  1791,  no  survey  having  been 
made,  no  possession  having  been  taken,  nor  any 
act  done  under  the  order,  held  to  have  been 
ahindoued  and  the  inchoate  title  extinguished. 
Un'Ued  States  y.  Simon,  12  How.  433. 

214.  In  passing  ou  claims  under  Mexican 
grants  of  land  in  California,  the  question  is,  what 
ri^ht  had  the  claimant  under  the  Mexican  author- 
ities when  those  authorities  were  displaced  on 
July  7,  1S46.  The  court  cannot  declare  a  for- 
feiture for  any  tiling  done  or  omitted  to  be  done 
by  the  claimant  after  that  date.  Hornshy  v. 
UnUed  States,  10  Wal.  224. 

215.  After  a  lapse  of  nearly  forty  years,  it  is 
to  be  presumed  that  the  grantee  under  a  Spanish 
grant  of  lands  in  Louisiana,  who  never  complied 
with  the  conditions  thereof  under  the  law,  has 
surrendered  his  purchase  and  had  his  money 
refunded.    United  States  v.  Moore,  12  How.  209. 

216.  A  grant  of  land  in  East  Florida,  on  a 
condition  precedent,  held,  the  condition  not  having 
been  performed  and  no  excuse  being  shown,  in- 
valid against  the  United  States.  United  States 
V.  Mills,  12  Pet.  215  [Baldwin,  J.,  dissenting] ; 
United  States  v.  Kingsleg,  Id.  476  f  Baldwin, 
J.,  dissenting];  United  States  v.  Drummond, 
13  Pet.  84 ;  United  States  v.  Burgeoin,  13  Pet. 
85  ;  Buyck  v.  United  States,  15  Pet.  215 ;  O'Hara 
V.  United  States,  15  Pet.  275. 

217.  This,  although  perfect  Snanisii  titles  to 
land  in  Florida  are  exempt  from  tne  provisions  of 
article  8  of  the  Spanish  treaty  of  cession,  and  need 
no  confirmation.  United  States  v.  Wiggins,  14 
Pet.  334 ;  De  Vilemont  v.  United  States',  13  How. 
261. 

218.  A  condition  in  a  Mexican  grant  of  land 
in  California  inconsistent  with  the  public  policy 
of  the  United  States  will  be  deemed  to  have  been 
annulled  by  the  conquest.  Fremont  v.  United 
States,  17  How.  542. 

219.  A  recital  in  a  Spanish  grant  of  one  oj  its 
considerations  will  not  be  deemed  a  condition,  if 
the  grant  be  in  terms  absolute,  unless  declared  to 
be  so.     United  States  v.  Rodman,  15  Pet.  130. 

•220.  There  was  no  Spanish  ordinance  ennjraft- 
ing  conditions  on  mill  grants.  United  States  v. 
Hanson,  16  Pet.  196. 

221.  A  condition  in  a  Spanish  grant  of  land 
in  Florida,  made  before  the  Spanish  treaty  of 
February  22,  1819  (8  Sts.  252).  that  the  grantee 
settle  two  hundred  families  on  the  land  granted 
within  a  certain  time,  was  held  to  be  a  condition 
subsequent,  and  performance  thereof  to  be  excused 
in  equity  by  circumstances  and  the  change  of 
jurisdiction.  United  States  v.  Arredondo,  6 
Pet.  691. 
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A  Spanish  concession  in  consideration  of 
the  introduction  of  a  colony  conferred  no  right  to 
a  title  in  form,  in  advance  of  compliance  wiUi  the 
conditions  constituting  such  consideration.  Glenn 
V.  UnUed  States,  13  How.  250. 

223.  Where  a  Mexican  grant  was  for  a  definite 
quautitjr  of  land,  the  boundary  on  three  of  the  four 
sides  being  given,  and  a  dispute  as  to  boundary 
arose  between  the  grantee  and  a  claimant  of  con- 
tiguous laud,  which  dispute  was  settled  by  the 
parties  by  agreement,  and  a  new  grant  was  made 
with  boundary  according  to  the  agreement,  and  a 
condition  that  a  survey  should  be  made  and  a 
map  filed,  the, condition  was  held  to  be  a  condi- 
tion subsequent,  of  which  performance  was  dis- 
pensed with  by  the  disttti*bed  condition  of  the 
country.     United  SicUes  v.  Vaca,  18  How.  556. 

224.  The  cfi!ect  of  conditions  subsequent  re- 
specting occupation,  improvement,  and  non-aliena- 
tion, in  a  Mexican  grant  of  land  in  California. 
Fretnnnt  v.  United  States,  17  How.  542. 

225.  A  Mexican  grant  on  condition  that  the 
grantee  obtain  judiciid  possession,  have  the  land 
surveyed,  and  build  a  house  thereon,  was  not 
avoided  by  non-performance  of  the  conditions, 
when  per&rmance  was  rendered  impossible  by 
the  disturbed  condition  of  the  country.  United 
States  V.  Rending,  18  How.  1. 

226.  And  failure  to  perfpi*m  such  conditions 
would  not  amount  to  a  forfeiture  in  the  absence 
of  circumstances  showing  an  intention  to  aban- 
don.    Jb. 

227.  The  want  of  a  condition  requiring  culti- 
vation and  habitation  will  not  avoid  a  grant. 
United  Slates  v.  Larkin,  18  How.  557. 

228.  The  want  of  the  usual  conditions  re- 
quiring cultivation,  inhabitancy,  etc.,  in  a  Mexi- 
can colonization  grant,  does  not  affect  its  validity. 
United  States  v.  Yorba,  1  Wal.  412. 

229.  The  condition  of  inhabitancy  and  culti- 
vation within  a  certain  time,  annexed  to  an  im- 
perfect title  derived  from  the  Spanish  government 
m  the  Louisiana  territory,  a  title,  e.  g.,  resting  on 
a  mere  order  of  survey,  must  be  considered, 
whether  under  the  act  of  June  22,  1860  (12  Sts. 
85),  for  the  final  adjustment  of  land  claims  in 
Louisiana,  etc.,  or  acts  prior  thereto,  as  mateiiai 
and  essential,  as  they  were  under  the  laws  of  the 
Spanish*  government,  and  as  fatal  to  the  claim  if 
not  complied  with.  McMicken  v.  United  States, 
97  U.  S.  204. 

230.  Where  a  Mexican  grant  of  land  in  Cali- 
fornia was  subject  to  an  inquiry  as  to  whether 
the  land  was  vacant,  and  on  condition  that  the 
grantee  furnish  a  disefio  and  inhabit  and  culti- 
vate, and  nothing  was  done  under  the  grant  for 
eleven  years,  when  the  grantee  sold  his  claim  two 
days  before  it  was  filed  liefore  the  commissioners^ 
and  there  was  no  expediente  found  in  the  archives, 
no  delivery  of  possession,  and  no  approval  by  the 
departmental  assembly,  the  grantee  was  deemed 
to  have  abandoned  the  grant,  and  the  chum 
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was  rejected.     United  States  v.  Noe,  23  How. 
312. 

231.  A  French  grant  of  1750  of  land  in  what 
is  now  the  state  of  Michigan,  made  on  condition 
of  occupancy  and  improvement,  with  which  there 
was  no  substantial  compliance,  and  not  asserted 
until  1825,  forty-two  years  after  the  United 
States  had  come  into  possession,  and  after  it  iiad 
exi  inguished  the  Indian  title  and  surveyed  and 
offered  the  land  for  sale,  etc.,  was  held  not  good 
as  against  the  United  States.  United  States  v. 
Refentigny,  5  Wal.  211. 

232.  A  grant  of  surplus  land  to  a  certain 
amount  remaining  in  specified  places  after  satis- 
fying certain  prior  grants  to  other  persons,  upon 
condition  that  the  grantee  should  solicit  juridical 
possession,  held  not  forfeited  by  failure  to  fulfil 
the  condition,  mere  neglect  in  such  case  not 
working  a  forfeitare,  but  merely  leaving  the  land 
open  to  denouncement  by  other  persons  desiring 
a  grant  of  the  land,  a  denouncement,  by  the  Mex- 
ican hiw,  being  necessary  to  effect  a  devestiture 
in  such  a  case.  [Cltpford,  Swayne,  and  Davis, 
JJ.,  dissenting.]  Homsby  v.  United  States,  10 
Wal.  224. 

233.  The  date  of  a  treaty,  as  respects  per- 
formance  of  the  conditions  of  a  grant  by  a  private 
grantee  whose  right  the  treaty  assumes  to  save, 
is  the  time  of  its  final  ratification.  [Thompson, 
J.,  dissenting.]  United  States  v.  Arredondo,  6 
Pet.  691. 

234.  The  time  allowed  by  the  United  States 
for  the  performance  of  conditions  did  not  run 
after  the  date  of  the  act  of  March  26,  1804  (2 
Bis.  287).  Glenn  v.  United  States,  13  How. 
250 ;  De  Vilemant  v.  United  States,  Id.  261. 

235.  The  provision  of  that  act  which  so  lim- 
ited the  time  was  valid.     lb. 

236.  The  condition  on  which  the  concession 
herein  was  made,  held  to  have  been  seasonably 
performed.  United  StcUes  v.  Sibbald,  10  Pet. 
313. 

237.  There  could  be  no  confirmation  under 
the  act  of  March  2,  1805  (2  Sts.  324),  where  the 
grantees  or  their  representatives  were  not  resi- 
dent within  the  t^emtory,  and  the  land  was  not 
actually  inhabited  and  cultivated  by  the  grantees, 
or  for  their  use,  on  October  1,  1800.  United 
States  V.  lyAuterive,  10  How.  609.  ♦ 

238.  A  arrant  under  the  Mexican  colonization 
laws  of  1824  and  1828  may  not  be  declared  for- 
feited where  the  grantee  has  settled  on  the  land 
in  good  faith,  although  all  conditions  subsequent 
have  not  been  complied  with.  United  States  v. 
Sutter,  21  How.  170. 

239.  Where  part  of  the  land  claimed  under  a 
Spanish  title  was  granted  to  the  claimant  by  act 
of  congress,  and  accepted,  without  any  saving  of 
the  residue  of  the  claim,  a  compromise  and  satis- 
faction of  the  entire  claim  must  be  presumed. 
United  States  v.  Roselius,  15  How.  31. 

240.  And   it   makes   no  difference   therein 
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whether  the  title  was  complete  or  perfect  under 
or  by  virtue  of  the  French  or  Spanish  grant,  or 
was  made  so  by  act  of  congress,     lb. 

241.  A  native  of  the  United  States,  natural- 
ized as  a  citizen  of  Mexico,  did  not  forfeit  his 
right  under  a  Mexican  grant,  by  joining  the  fed- 
eral forces  when  they  took  possession  of  Califor- 
nia, nor  can  he  be  deemed  thereby  to  have  aban- 
doned the  land.  [Daniel,  J.,  dissenting.]  United 
States  V.  Reading,  18  How.  1. 

242.  Direct  Legislative  Confirmation  of 

Inchoate  Titles  derived  from  such  Govemmenti.l 
In  the  execution  of  its  treaty  obligations  with 
respect  to  property  claimed  under  Mexican  laws, 
the  government  may,  if  it  please,  act  by  legis- 
lation directly  on  a  claim  preferred,  withdraw, 
ing  it  from  further  consideration  of  the  courts 
under  a  general  statute.  Grisar  v.  McDowell, 
6  Wal.  363. 

243.  Congress  has  power  to  confirm  claims 
under  Spanish  grants  to  lands  in  the  disputed 
territx)ry  between  the  Mississippi  and  the  Perdido. 
Pollard  V.  Kibbe,  14  Pet.  353.  See  Mobile  v. 
Eslava,  16  Pet.  234 ;  MobUe  v.  HaUett,  16  Pet. 
261  ;  Mobile  v.  Emanuel,  1  How.  95 ;  Pollard 
V.  Files,  2  How.  591. 

244.  This,  although  the  Spanish  authorities 
could  not  make  valid  titles  t.o  lands  west  of  the 
Perdido,  after  the  cession  of  Louisiana  to  the 
United  States  by  the  French  treaty  of  1803,  those 
lands  having  been  included  in  that  cession.  Pol- 
lard V.  FUes,  2  How.  691. 

245.  There  is  no  act  of  congress  confirming 
titles  defective  by  reason  of  a  cession  of  the  ter- 
ritory by  the  granting  power  before  the  grant 
was  made.  United  States  v.  D'Auterioe,  10  fiow. 
609. 

246.  Confirmation  by  act  of  congress  of  a 
claim  to  land  confers  a  legal  title  without  a  pat- 
ent. Orignon  v.  Astor,  2  How.  319  ;  Chouteau 
V.  Eckhart,  Id.  344. 

247.  The  act  of  July  4,  1836  (5  Sts.  126), 
confirming  claims  to  land  in  Missouri,  excepted 
from  its  operation  lands  confirmed  by  previous 
acts.     Les  Bois  v.  Bramell,  4  How.  449. 

248.  Lands  granted  by  the  act  of  March  3, 
1807  (2  Sts.  437),  in  fulfilment  of  the  second 
article  of  the  British  treaty  of  1794,  were  not 
donations,  and  the  taking  of  them  did  not  prevent 
a  settler  from  receiving  a  donation  under  the 
acts  of  May  15,  1820,  and  March  3,  1823.(3 
St5.  605,  786).  Forsyth  v.  Reynolds,  15  How. 
358. 

249.  The  act  of  1807  did  not  gr^t  legal 
titles,  but  merely  enabled  the  owners  of  inchoate 
titles  to  obtain  patents.  Burgess  v.  Gray,  16 
How.  48. 

250.  That  act,  confirming  the  decisions  of 
commissioners  appointed  to  examine  the  claims 
of  French  settlers  on  land  in  the  Northwestern 
Territory,  gave  title  to  such  a  settler,  without  re- 
gard to  the  patent  provided  for  bj  section  5  ;  a 
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legislative  coufirmation  of  a  claim  to  land  being 
a  recognition  of  the  validity  of  such  claim  and 
operating  as  effectually  as  a  grant.  Langdeau 
V.  Hanes,  21  Wal.  521. 

251.  The  act  of  June  13,  1812  (2  Sta.  748), 
confirming  commons  in  St.  Louis,  etc.,  excepted 
out  of  its  operation  only  lands  the  claims  whereto 
had  been  conGrmed  by  the  board  of  commission- 
ers organized  under  the  act  of  March  2,  1805 
(2  Sts.  324).    Les  Bois  y.  BrameU,  4  How.  449. 

252.  Under  that  act  and  the  act  of  May  26, 
1824  (4  Sts.  65),  concerning  town  and  village 
lots  in  Missouri,  it  was  not  competent  for  the 
recorder  to  give  a  certificate  of  confirmation  in 
1839,  and  thereby  devest  a  title  before  then 
acquired  from  the  United  States.  Ganiache  v. 
Piquignot,  16  How.  451. 

253.  Under  the  act  of  1812,  it  was  not  neces- 
sarv  that  the  claimant  of  an  out-lot  should  have 
had  a  written  recognition  of  his  title,  or  any  pub- 
lic survey,  under  any  authority,  whether  French, 
Spanish,  or  federal.  Guitard  v.  Stoddard,  16 
How.  494 ;  Sacignac  v.  Garrison^  18  How.  136. 

254;  Nor  was  he  required,  by  the  supplemen- 
tary act  of  May  26,  1824  (4  Sts.  65),  to  present 
the  evidence  of  his  claim  and  have  it  recognized, 
although  he  might  do  so,  and  thus  estop  the 
United  States  and  claimants  thereunder  by  sub- 
sequent grant.     lb. 

255.  But  he  might  rely  on  proving  the  facts 
necessary  to  his  title  under  the  act  of  1812,  by 
parol,  if  his  possession  should  be  disturbed.  Gvi- 
tard  V.  Stoddard,  16  How.  494. 

256.  Section  1  of  the  act  of  1812  confirmed, 
proprio  vigore,  the  rights,  titles,  and  claims 
thereby  embraced,  and  operated  as  a  grant  to  all 
intents  and  purposes ;  and  it  operated  on  the 
right  of  an  inhaoitant  of  a  village  therein  named 
to  an  out-lot,  whose  title  thereto  had  been  con- 
firmed on  petition  by  the  commissioners  for  ad- 
justing claims  to  land  in  said  territory,  and  this 
notwithstanding  the  proviso  that  the  act  should 
not  affect  any  confirmed  claims  to  the  same  lands. 
Ryan  v.  Carter,  93  U.  S.  78. 

257.  By  the  law  of  Missouri,  an  imperfect 
title  by  Spanish  concession  was  the  subject  of  sale 
and  mortgage.  Hence,  where  congress  confirmed 
a  claim  under  such  a  concession  to  a  mortgagor 
thereof  or  his  representatives,  although  it  had 
been  once  rejected  by  the  commissioners,  it  in- 
ured to  the  benefit  of  a  purchaser  under  a  fore- 
closure of  the  mortgage,  and  not  to  the  heirs  of 
the  mortgagor.   Masseg  v.  Papin,  24  How.  362. 

258.  The  act  of  July  1,  1864  (13  Sts.  332), 
confirmed  the  titles  held  under  the  ordinance  of 
San  Francisco  known  as  the  Van  Ness  ordinance, 
and  took  effect  by  relation  as  of  the  time  wlien 
the  act  of  the  stat/C  legislature  confirming  the  or- 
dinance was  passed.  Merryman  v.  Bourne,  9 
Wal.  592. 

259.  Where  an  act  confirming  a  Mexican  land 
grant  provided  for  a  survey,  and  declared  that 
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the  confirmation  should  not  be  legally  effective 
until  the  confirmee  should  have  paid  the  expense 
of  so  much  of  the  survey  as  should  inure  to  his 
benefit,  it  was  held  that  until  this  was  done 
the  vesting  of  the  title  was  suspended,  and  that 
the  land  was  not  subject  to  taxation.  Colorado 
Co.  V.  Commissioners,  95  U.  S.  259. 

260.  The  act  of  March  8,  1866  (14  Sts.  4), 
to  quiet  the  title  to  certain  lands  in  San  Fran- 
cisco, conferred  no  rights  on  trespassers,  but 
only  on  those  whose  possession  was  bona  fide. 
Trenouth  v.  San  Francisco,  100  U.  S.  251. 

261.  Where  an  act  confirms  a  claim  with  ex- 
ternal boundaries  clearly  defined  or  capable  of 
identification,  but  provides  that  the  confirmation 
shall  not  extend  to  laud  occupied  by  the  United 
States  for  military  purposes,  one  who  asseils 
title  under  a  later  patent  must  show  that,  by 
reason  of  occupancy  for  military  purposes,  the 
land  he  claims  was  not  included  in  the  confirma- 
tion.    Whitney  v.  Morrow,  112  U.  S.  693. 

262.  The  action  of  congress  in  confirming  a 
private  land  claim  in  New  Mexico,  "  as  recom- 
mended for  confirmation  by  the  surveyor-general " 
of  that  territory,  is  not  suDJeot  to  juaiciaJ  review. 
Tameling  v.  United  States  Freehold  Sf  Emigra^ 
tion  Co,  93  U.  S.  644. 

263.  An  act  of  congress  confirming  the  de- 
cisions of  commissionera  appointed  to  adjust 
claims  to  lands  founded  on  grants  from  a  former 
government,  so  far  as  it  is  a  confirmation  of  a 
claim  indefinite  as  to  quantity  and  stating  no 
boundary,  is,  necessarily,  void  for  uncertainty. 
Slidell  V.  Grandjean,  111  U.  S.  412. 

264.  The  act  of  May  11,  1820,  §  1  (3  Sta. 
573),  did  not  confirm  a  claim  to  land  in  Louisi- 
ana which  the  register  and  receiver  in  their  re- 
port erroneously  classed  among  claims  already 
confirmed,  although  in  point  of  fact  not  then 
confirmed.     Blanc  v.  Lafayette,  11  How.  104. 

265.  Confirmation  through  Commvsion" 

ers,  etc.  —  In  general,  and  here  of  Acts  provid- 
ing therefor  and  of  Proceedings  by  Commissioners 
and  Courts,  Jurisdiction,  Parties,  Subject-matter, 
Practice,  Limitation]  The  act  of  May  26,  1824 
(4  Sts.  52),  gave  no  additional  strength  to  incom- 
plete French  and  Spanish  titles,  but  merely  pro- 
vided the  means  for  their  completion.  United 
States  V.  Reynes,  9  How.  127. 

266.  Nor  did  the  act  of  June  17, 1844  (5  Sts. 
676),  give  them  any ;  it  only  extended  the  opei^ 
ation  of  the  former  act  to  other  territory.     lb. 

267.  The  act  of  1824  had  no  effect  on  com- 
plete or  perfect  titles,  lb.;  United  States  v. 
Philadelphia,  11  How.  609 ;  United  States  v. 
Castant,  12  How.  437 ;  United  States  v.  Pil- 
lerin,  13  How.  9  ;  United  States  v.  McCuUagh, 
13  How.  216;  United  States  v.  D'Auterive, 
15  How.  14 ;  United  States  v.  Roselius,  15  How. 
31;  United  States  v.  Roselius,  15  How.  36; 
United  Slates  v.  Ducros,  15  How.  38;  Trenier 
V.  Stewart,  101  U.  S.  797. 
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268.  Nor  had  the  act  of  1844.  United  States 
V.  Reynea,  9  How.  127. 

269.  A  title  to  land  in  Louisiana  under  a 
Freuch  grant  confirmed  by  Spain  after  its  ac- 
quisition of  the  territory,  was  complete,  and 
therefore  not  within  the  contemplation  of  the  act 
of  1824.     UnUed  States  t.  Pilierin,  13  How.  9. 

270.  The  act  of  1824,  and  the  act  of  1844 
re-enacting  it  and  extending  its  provisions  to 
Mississippi  and  other  states,  were  intended  to 
remain  in  force  until  all  appeals  regularly 
brought  up  thereunder  from  the  district  courts 
were  finally  disposed  of.  UnUed  States  v.  Bois- 
dor^,  8  How.  113. 

271.  The  act  of  March  3, 1851  (9  Sts.  631), 
respecting  private  land  claims  in  California,  re- 
quired legal  as  well  as  inchoate  titles  to  be  ex- 
amined and  passed  upon  by  the  court.  Fre- 
mont V.  United  States,  17  How.  542. 

272.  The  act  of  April  12,  1814  (3  SU.  121), 
did  not  confirm  titles  which  had  been  rejected  for 
reasons  other  than  the  want  of  evidence  of  in- 
habitancy on  December  20,  1803.  Burgess  v. 
Gray,  16  How.  48. 

273.  The  act  of  April  29.  1816,  J  1  (3  Sts. 
328),  confirmed  no  claims  to  a  quantity  of  land 
exceeding  one  league  square.  United  States  v. 
Kinff,  3  How.  773. 

274.  The  aot  of  March  3, 1851  (9  Sts.  631), 
passed  to  assure  the  rights  to  private  property 
under  the  treaty  ceding  California  to  the  United 
States,  recognizes  both  legal  and  equitable  rights, 
and  should  be  administered  in  a  liberal  spirit. 
United  States  v.  Moreno,  1  Wal.  400. 

275.  By  that  act,  the  United  States  declared 
the  conditions  under  which  they  would  discharge 
their  political  obligations  to  Mexican  grantees  of 
land  m  California.  Beard  v.  Federy,  3  Wal. 
478. 

276.  Section  14  of  that  act,  wliich  declares 
that  chiinis  to  city,  town,  or  village  lots  in  cer- 
tain cities,  towns,  and  villages  shall  be  presented 
by  the  corporate  authorities,  has  no  application 
to  claims  to  lots  held  adversely  to  the  corpora- 
tions by  independent  titles,  but  only  to  those  lots 
owned  or  claimed  by  such  corporations;  and 
hence  the  commissioners  under  that  act  had  ju- 
risdiction of  a  claim  under  a  grant  of  a  lot  by  a 
Mexican  governor,  within  the  limits  of  the  pueblo 
of  San  Francisco,  presented  in  the  name  of  the 
grantee.     Lynch  v.  Bemal,  9  Wal.  315. 

277.  The  act  of  June  22, 1860  (12  Sts.  85), 
for  the  final  adjustment  of  claims  to  land  in 
Florida,  Louisiana,  etc.,  confirmed  all  Spanish 

f rants  of  land  between  the  Mississippi  and  the 
^erdido,  made  aft«r  the  treaty  of  St.  lldefonso, 
—  even  grants  that  had  been  rejected  under  prior 
laws,  —  and  impliedly  repealed  that  part  of  the  act 
of  March  26,  1804  (2  Sts.  287),  which  dechired 
them  void.  [Clifford,  J.,  dissenting.]  United 
States  v.  Lynde,  11  Wal.  632. 

278.  That  act,  although  it  contained  some  re- 
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medial  provisions,  and  removed  any  objection  to 
grants  otherwise  sustainable  on  the  principles  of 
justice  arising  from  want  of  title  in  the  govern- 
ment in  possession  when  the  grants  were  made, 
affords  no  aid  to  claims  invalid  in  1815  or  1825 
from  any  intrinsic  defect,  as,  e.  ^.,  for  want  of 
compliance  with  a  condition  of  inhabitancy  and 
cultivation.  McMicken  v.  UnUed  States,  97 
U  S.  204. 

279.  A  grant,  by  Spanish  authority,  of  land  in 
the  territory  of  Louisiana,  made  pursuant  to  a 
sale  thereof,  and  while  that  government  had  pos- 
session and  claimed  the  sovereignty  of  the  coun- 
try, was  within  the  purview  of  the  act  of  1860, 
although,  according  to  the  views  of  our  govern- 
ment, the  title  of  Spain  had  terminated  when  the 
grant  was  made,  l/nited  States  v.  Watkins,  97 
U.  S.  219. 

280.  The  word  "  sold,"  in  §  6,  act  of  1860, 
which  provides  that  where  land,  title  to  which  is 
confirmed,  has  been  sold  by  the  government,  the 
claimant  shall  have  the  right  to  enter  a  like  quan- 
tity of  other  public  land,  must  be  construed  to 
mean  "  sold  or  otherwise  disposed  of."    lb. 

281.  Section  14  of  the  act  of  1804  declaring 
void  certain  grants  of  land  in  Louisiana,  was  not 
affected  by  the  act  of  182  f,  nor  by  that  of  1844. 
United  States  v.  Reynes,  9  How.  127. 

282.  It  was  not  the  duty  of  commissioners  to 
settle  disputes  between  several  assignees  of  a 
Mexican  grantee,  but  merely  to  establish  the 
validity  and  the  boundary  of  the  grant  as  be- 
tween the  grantee  and  the  government.  United 
States  V.  Grimes,  2  Black,  610. 

283.  The  commissioners  appointed  pursuant 
to  the  act  of  March  3,  1803  (2  Sts.  229),  had 
power  to  hear  evidence  as  to  the  time  of  the 
evacuation  by  the  Spanish  troops,  and  to  decide 
on  the  fact.     Ross  v.  Borland,  1  Pet.  655. 

284.  The  act  of  April  25,  1812  (2  Sts.  713^, 
and  acts  subsequent,  requiring  French,  Spanish, 
and  British  claims  to  be  recorded,  did  not  bar 
unrecorded  claims  as  against  the  United  States, 
but  only  as  against  their  grantees.  United 
States  V.  Power,  11  How.  670. 

285.  Semble  that  if  congress  authorize  a  court 
to  examine  a  private  claim  to  land  in  which 
the  government  is  interested,  and,  in  deciding 
thereon,  to  be  governed  by  the  law  of  nations 
and  of  the  country  from  which  the  alleged  title 
was  derived,  objection  of  alienage  is  waived. 
United  States  v.  Repentigny,  5  Wal.  211. 

286.  Where  an  act  confirming  the  decisions 
of  commissioners  appointed  to  adjust  claims  to 
lands  based  on  grants  from  a  former  government 
recites  the  names  of  the  commissioners,  and  de- 
clares that  decisions  made  by  them  are  confirmed, 
a  decision  from  which  one  of  them  dissented  is 
not  confirmed,  even  though  the  act  creating  the 
commission  authorized  a  majority  of  its  members 
to  hear  and  decide.  Slidell  v.  Grandjean^  111 
U.  S.  412. 


1221 


DIGEST  OF  DECISIONS. 


1222 


LAin>8  OF  UIHTKD  STATES  —  GBAITTB  FBOM 
FOBMEB  QOVSBKHEHTS  —  continued. 

287.  Under  the  act  of  May  26,  1824;  (A  Sts. 
52),  for  the  settlement  of  private  land  claims  in 
Louisiana^  etc.,  the  district  court  had  no  power 
to  decide  oq  evidence  of  naked  possession  unac- 
companied by  any  proper  title.  United  States  y. 
Potoer,  11  How.  570;  fJnited  States  v.  RUlieux, 
14  How.  189 ;  United  States  v.  Gusman,  14  How. 
193 

2i38.  Under  the  act  of  May  26,  1830  (4  Sts. 
405),  to  provide  for  the  settltimeut  of  land  claims 
in  Illoiida,  the  district  court  had  jurisdiction  of 
a  claim  rejected  by  the  commissioners,  such  re- 
jection not  being  deemed  final  action  thereou. 
United  States  v.  Percheman,  7  Pet.  51. 

289.  Under  that  act  the  court  had  no  jurisdic- 
tion to  consider  whether  a  petitioner  had  con- 
veyed to  a  third  person,    lb. 

290.  The  jurisdiction  conferred  by  that  act 
for  the  settlement  of  land  claims  in  Florida  is 
special  and  limited,  and  if  the  averments  in  the 
petition  do  not  bring  tiie  case  within  it,  the  pro- 
ceedings are  void.  United  States  v.  Clarke,  8 
Pet.  436. 

291.  After  Majr  26,  1831,  the  courts  of 
Florida  had  no  jurisdiction  to  receive  a  petition 
for  the  confirinatlou  of  a  private  land  claim. 
United  States  v.  Marvin,  3  How.  620. 

292.  Under  the  act  of  March  3,  1851  (9  Sts. 
631),  to  settle  private  land  claims  in  California, 
the  district  court  had  power,  where  it  had  dis- 
missed an  appeal  from  a  decree  of  the  commis- 
sioners rejecting  a  claim  for  want  of  prosecution, 
to  open  the  case  for  the  purpose  of  hearing 
newly  discovered  evidence  as  to  the  claimant's 
title.     United  States  v.  Rocha,  9  Wal.  639. 

293.  Under  that  act  the  commissioners  had 
jurisdiction  of  claims  to  mines  as  claims  to  a 
right  in  lands.  United  States  v.  Castillero,  2 
Bkck,  17. 

294.  Prior  to  the  act  of  June  14,  1860  (12 
Sts.  33),  the  district  court  had  no  jurisdiction  to 
relieve  where  the  survey  of  a  Mexican  grant  was 
not  in  conformity  to  the  decree  of  confirmation, 
the  remedy  being  by  proper  application  to  the 
commissioner  of  the  land  office  before  issuance 
of  the  patent.  United  States  v.  Sepulveda,  1 
Wal.  104. 

295.  That  act  gives  the  district  court  no 
power  to  change  a  decree  of  confirmation.  The 
Possut  Case,  2  Wal.  649. 

296.  In  order  that  the  district  courts  mav 
have  jurisdiction  of  claims  to  land  under  French 
or  Spanish  concessions  under  section  11  of  the 
act  of  1860,  there  must  have  been  a  complete  in- 
Yestiture  of  title  in  the  original  claimant  by  segre- 
gation of  the  land  granted,  either  by  actual  survey 
or  by  defined,  fixed,  natural  boundaries,  or  by 
initial  points  and  courses  and  distances,  prior  to 
the  cession  to  the  United  States.  Scull  v.  United 
States,  98  U.  S.  410 ;  United  States  v.  Glamorgan, 
101 U.  S.  822. 

297.  So  there  must  be  something  more  than 
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an  incomplete  equity,  such  as  may  have  arisen 
out  of  a  mere  permission  to  occupy  issued  by  tlie 
Spanish  commandant.  Such  a  right  is  to  be  pur- 
sued before  the  commissioners  appointed  under 
the  act.  United  States  v.  Baltimore,  98  U.  S. 
424. 

298.  The  district  court  may  order  the  survey 
of  a  confirmed  claim  under  a  Mexican  grant  of 
land  in  California  to  be  returned  into  that  court 
for  examination,  and  has  power  to  set  it  aside,  or  to 
correct  or  modify  it.  Higueras  t.  United  States, 
5  Wal.  827. 

299.  Land  claims  arising  by  virtue  of  a  right 
or  title  derived  from  the  Spanish  or  the  Mexican 
government  are  required  to  be  presented  to  the 
commissioners  for  adjudication,     lb. 

300.  To  give  jurisdiction  to  the  commission- 
ers, it  is  not  necessary  in  all  cases  that  the  peti- 
tion allege  a  grant  or  concession  in  writing ;  it  is 
sufficient  if  it  allege  a  right  or  title  derived  from 
one  of  those  governments ;  —  and  a  right  or  title 
mav  rest  in  the  general  law  of  the  land.  Beard 
V.  Federy,  3  Wal.  478. 

301.  The  supreme  court  of  Mississippi  had  no 
jurisdiction  to  examine  and  declare  the  validity 
of  inchoate  Spanish  titles,  exclusive  co°^nizauce 
of  such  matters  being  with  the  commissioners 
provided  for  by  the  act  of  March  3,  1803  (2 
Sts.  229^ ;  and  the  proceedings  of  tliat  court  in 
such  behalf  were  void.  Hiacey  v.  Stetoart,  3 
How.  750.  And  see  La  Roche  v.  Jones,  9  How. 
155. 

302.  On  an  appeal  from  the  district  court  for 
the  northern  distnct  of  California,  in  a  proceed- 
ing to  confirm  a  Mexican  title,  tbe  cause  was  re- 
manded for  amendment,  because  the  record  did 
not  show  that  the  land  lay  within  the  northern 
district.  Cervantes  v.  United  States,  16  How.  619. 

303.  A  petition  for  confirmation  of  a  Spanish 
title  in  Louisiana,  under  the  act  of  May  26, 1824 
(4  Sts.  52),  must  contain  an  allegation  of  the 
residence  of  the  grantee  in  Louisiana  on  the  date  of 
the  grant,  or  on  or  before  March  10, 1804.  United 
States  V.  Castant,  12  How.  437. 

304.  A  Mexican  claim  may  be  prosecuted  for 
confirmation  by  tlie  grantees  of  the  original  claim- 
ant and  in  the  name  of  their  grantor.  United 
States  V.  Sutter,  21  How.  170. 

305.  Under  the  act  of  June  17, 1844  (5  SU. 
676),  reviving  the  act  of  1824,  adverse  claimants 
should  be  made  parties,  contrary  to  the  provi- 
sions of  the  act  of  1828.  United  States  v.  Moore, 
12  How.  209 ;  United  States  v.  Davenport,  15 
How.  1. 

306.  The  decisions  of  the  commissioners  under 
the  act  of  March  31,  1814  (3  Sts.  116),  nrovid- 
ing  for  the  indemnification  of  claimants  of  public 
land  in  the  Mississippi  territory,  and  the  act«  of 
January  23  and  March  3, 1815  (3  Sts.  192, 235), 
supplementary  thereto,  were  conclusive  between 
the  parties  in  all  cases  within  their  jurisdiction^ 
Broum  v.  Jackson,  7  Wheat.  218. 
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307.  Tlie  acts  of  the  commissioners  appointed 
to  adjust  laud  titles  in  Louisiana,  held  conclusive 
as  to  titles  confirmed  in  accordance  with  the  acts 
of  congress  relating  thereto.  Strotker  v.  Lucas, 
12  Pet.  410. 

308.  The  courts,  in  confirming  a  Spanish  title, 
cannot  apply  a  Spanish  custom  to  survey  land 
clear  of  water  and  marsh  embraced  in  the  calls,  if 
such  custom  existed,  to  a  case  where  there  was 
an  actual  survey  carried  into  a  grant  United 
States  V.  Levy,  13  Pet.  81. 

309.  Nor  can  the  federal  courts  give  effect  to 
such  a  custom  where  no  survey  has  been  made, 
as  to  do  so  would  be  equivalent  to  making  a  new 
concession.    lb. 

310.  Final  decrees  in  cases  for  the  confirma- 
tion of  land  claims  in  California,  whether  by  com- 
missioners or  bv  the  district  court,  are  conclusive 
between  the  claimants  and  the  government,  where 
no  appeal  is  taken.  Higueras  v.  United  States^ 
5  Wal.  827. 

311.  The  construction  of  such  decrees  must  be 
eovemed  by  the  ordinary  rules  of  the  common 
kw.    lb. 

312.  The  exception  in  the  decree  confirming 
the  claim  bf  San  Francisco  to  the  land  constitut- 
ing its  site,  of  such  lands  as  by  ^nts  of  lawful 
authority  had  been  vested  in  private  proprietor- 
ship and  had  been  confirmed  to  parties  claiming 
thereunder  by  federal  tribunals,  or  as  might  there- 
after be  confirmed  to  parties  claiming  thereunder 
by  such  tribunals  in  proceedings  pending  therein 
for  that  purpose,  is  not  limited  to  lands  claimed 
under  perfect  grants,  but  includes  all  parcels 
claimed  by  private  parties,  under  grants,  from  the 
authorities  of  the  former  government,  the  claims 
to  which  had  been,  or  might  be,  subjected  to  the 
examination  of  the  federal  tribunals.  Lynch  v. 
Bemal,  9  Wal.  315. 

313.  So  of  the  like  exception  in  the  decree 
confirming  the  like  claim  of  the  city  of  San  Jos^. 
Chaboya  v.  Umbarger,  97  U.  S.  280. 

314.  Where  Mexican  concessions  of  land  in 
Califomia  were  mere  floating  grants  for  quantity, 
the  one  first  located  bv  an  approved  survey  under 
the  act  of  June  14.*^!  860  (12  Sts.  33),  appro- 
priated  the  laud.     Miller  v.  Dale,  92  V.  S.  473. 

315.  Where  the  description  in  a  Mexican  grant 
gave  the  boundary  on  three  sides,  and  for  quan- 
tity a  league,  "  a  little  more  or  less,"  the'confir- 
mation  was  for  a  league  within  the  specified  boun- 
daries.    United  States  v.  Fassat,  20  How.  413. 

316.  A  confirmation  of  a  claim  under  a  Mex- 
ican grant  of  land  in  California  providing  for  the 
confirmation  of  such  claims,  is  limited  by  the 
claim  made,  and  cannot  be  used  to  maintain  the 
title  to  land  not  within  the  grant.  Broton  v. 
Brackett,  21  Wal.  387. 

317.  If  the  decree  of  confirmation  describe  the 
land  with  precision  by  reference  to  natural  objects 
and  to  courses  and  distances,  a  reference  to  the 
original  title  papers  for  a  more  particular  descrip- 
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tion  will  not  control  the  description  given,  and 
will  admit  of  a  resort  to  those  papers  only  in 
order  to  explain  any  ambiguity  there  may  be  in 
the  description  given.  United  States  v.  Halleck, 
1  Wal.  439. 

318.  Where  a  decree  of  confirmation  mentions 
the  sea  or  a  bay  as  a  boundary,  without  more, 
ordinary  high-water  mark,  as  at  common  law, 
will  be  deemed  to  have  been  intended.  United 
States  V.  Pacheco,  2  Wal.  587. 

319.  Where  the  decree  is  with  a  proviso  that 
it  shall  be  without  prejudice  to  the  rights  of  any 
one  entitled  under  the  original  grantee,  but,  on 
the  contrary,  shall  inure  to  his  benefit,  a  decree 
on  appeal  in  the  supreme  court  which  affirms  that 
decree,  so  far  as  it  confirms  the  original  ^rant, 
does  not  annul  the  proviso,  but  leaves  it  m  full 
force.     Steinbach  v.  Stewart,  11  Wal.  566. 

320.  Under  the  acts  of  March  2,  1805,  and 
March  3,  1807(2  Sts.  324,  440),  confirmation 
by  the  commissioners  of  a  Louisiana  land  claim 
did  not  necessarily  inure  to  the  benefit  of  the 
holder  of  the  true  French  or  Spanish  title. 
Strother  v.  Lucas,  6  Pet.  763. 

321.  Thus,  where  the  French  twice  conveyed, 
and  possession  went  with  the  junior  title,  and  its 
holder  presented  his  claim  and  it  was  confirmed, 
and  the  holder  of  the  senior  title  omitted  to  act 
under  the  laws  of  congress,  the  latter  was  held 
entitled  to  no  benefit  from  the  confirmation.     lb. 

322.  Confirmations  inured  to  the  benefit  of 
claimants,  although  holding  by  derivative  titles. 
Strother  v.  Lucas,  12  Pet.  410. 

323.  Under  the  act  of  1805,  an  assignee  of  a 
Spanish  concession  might  prosecute  tlie  claim 
thereunder  and  obtain  a  connrmation  in  the  name 
of  the  original  owner,  and  the  tille,  when  con- 
firmed, inured  to  the  benefit  of  the  assignee. 
Bissell  V.  Penrose,  8  How.  317. 

324.  And  this,  where  the  claimant  presented 
to  tbe  commissioners  evidence  of  his  aerivative 
title,  as  well  as  of  the  original  title,  although  the 
claimant's  name  was  omitted  in  the  form  of  con- 
firmation.     Connoyer  v.  Schaeffer,  22  Wal.  254. 

325.  A  confirmation  to  the  original  claimant 
and  his  legal  representatives,  under  the  act  of 
July  4,  1836  (5  Sts.  126),  inured  by  way  of 
estoppel  to  the  claimant's  assignee.  Stoddard  v. 
Chambers,  2  How.  284. 

326.  To  avoid  a  confirmation  under  section  2  of 
that  act,  it  must  be  shown  that  the  opposing  lo- 
cation was  made  "  under  a  law  of  the  United 
States,"  etc.     ib. 

327.  If  one  claiming  an  interest  as  assignee 
of  the  heirs  of  the  orig^inal  grantee  do  not  satis- 
factorily prove  the  assignment,  the  confirmation 
will  be  to  the  grantee's  legal  representatives. 
United  States  v.  Patterson,  15  How.  10. 

328.  Where  a  Mexican  grant  of  land  in  Cali- 
fomia is  confirmed,  it  inures  to  the  benefit  of  an 
assignee  of  the  grantee,  so  that  after  a  confirma- 
tion the  court  will  not  consider  the  claim  of  an 
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assignee  as  that  of  a  separate  claimant.     United 
States  V.  Grimes,  2  Black,  610. 

329.  Coufirniation  to  the  original  grantee  or 
his  "  legal  representatives  "  embraces  representa- 
tives by  contract  as  well  as  representatives  by 
operation  of  law ;  but  it  leaves  the  question  as 
to  the  person  to  whom  it  shall  inure  open  to 
inquiry  m  a  court  of  justice.  Hogan  v.  Page,  2 
Wal.  605. 

330.  Where  a  Mexican  title  has  been  con- 
firmed in  the  name  of  the  original  grantee,  one 
claiming  under  him  by  a  prior  assignment, 
whether  he  claim  title  to  the  whole  of  the  land, 
or  to  a  part  only,  cannot  have  a  separate  confir- 
mation of  title ;  but  on  the  issue  of  a  patent  he 
may  resort  to  a  court  of  equity  for  the  enforce- 
ment of  his  rights,  the  original  confirmation  inur- 
ing to  his  benefit.  United  States  v.  CoviUand, 
1  Black,  339. 

331.  Although,  in  general,  the  court,  if  satis- 
fied of  the  validity  of  the  title  of  the  concessionee, 
may  make  a  decree  in  favor  of  his  legal  repre- 
sentatives for  the  benefit  of  whom  it  may  con- 
cern, it  may  not  at  suit  of  one  who  shows  no 
connection  with  the  title  sought  to  be  estab- 
lished. McMicken  v.  United  States.  97  U.  8. 
204.  And  see  United  States  v.  Watkins,  97 
U.  S.  219. 

332.  Where  an  inciioate  Spanish  title  to  land 
in  the  Missouri  territory  was  seized  and  sold  on 
execution  under  the  local  law,  pending  proceed- 
ings before  commissioners  for  confirmation  of 
tiue,  the  perfect  title  under  the  patent  subse- 
quently issued  to  the  debtor,  pursuant  to  the 
decision  of  the  commissioners,  inured  to  the 
execution  purchaser  by  relation,  and  also,  the 

Stentee  being  dead,  because,  under  the  act  of 
ay  20,  1836  (5  Sts.  31),  the  purchaser  would 
be  preferred  to  the  devisees.  Landes  v.  Brant, 
10  How.  348. 

333.  A  decree  of  such  board  of  commission- 
ers or  of  a  federal  court  takes  effect,  by  relation, 
as  of  the  day  when  the  claim  was  presented  to 
the  board ;  hence,  a  purchaser  from  the  claim- 
ant, pending  the  claim,  takes  subject  to  the  de- 
cree.    Grisar  v.  McDowell,  6  Wal.  363. 

334.  Where,  by  order  of  the  district  court 
under  the  act  of  June  14,  1860  (12  Sts.  33), 
a  party  not  claiming  under  the  United  States 
is  allowed  to  intervene  in  proceedings  to  cor- 
rect a  survey  of  a  Mexican  grant  in  California, 
the  order  is  a  determination  that  the  party  has 
such  an  interest  under  the  Mexican  government 
as  entitles  him  to  contest  the  survey ;  and  ob- 
jection to  the  intervention  on  the  ground  of  the 
want  of  such  interest  cannot  be  taken  for  the 
first  time  on  appeal  in  the  supreme  court.  Al- 
vi^o  V.  United  States,  8  Wal.  337. 

335.  Where  the  evidence  as  to  the  line  be- 
tween two  Mexican  grants  is  conflicting  and 
irreconcilable,  the  supreme  court  will  not  inter- 
fere with  the  decision  of  the  court  below.    lb. 
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336.  A  claim  to  a  Mexican  grant  of  land  in 
California,  having  been  rejected  by  the  commis- 
sioners and  by  the  district  court,  was  rejected  in 
the  supreme  court  as  fraudulent.  Luco  v.  United 
States,  23  How.  515. 

337.  Where  a  Mexican  grant  of  land  in 
California  was  established  as  genuine  on  the  evi- 
dence, and  the  decree  confirming  it  affirmed,  no 
directions  were  given  in  the  supreme  court  as  to 
its  location,  because  the  question  was  not  raised 
below.   United  States  v.  Berreyesa,  23  How.  499. 

338.  A  third  person,  whose  right,  if  any,  is 
barred  as  against  the  United  States,  cannot  inter- 
vene to  assert  his  title  in  proceedings  on  a  peti- 
tion for  confirmation.  United  States  v.  Patter- 
son, 15  How.  10. 

339.  Nor  can  a  petition,  seasonably  filed  by 
one  who  discovers  afterwards  that  he  has  no 
title,  by  the  fiUug  of  a  supplementary  petition 
after  the  expiration  of  the  time  limited,  be  made 
to  inure  to  the  benefit  of  one  whose  claim,  if 
asserted  seasonably,  might  have  been  asserted 
successfully.  United  States  v.  Innerarity,  19 
Wal.  595. 

340.  The  supreme  court  will  not  consider  ob- 
jections to  a  claim  on  the  ground  of  fraud,  if 
made  for  the  first  time  in  that  court.  United 
States  V.  Larkin,  18  How.  557. 

341.  The  intervention  of  adverae  claimants 
before  commissioners  appointed  under  the  act  of 
March  3,  1851  (9  Sts.  631),  should  not  be  en- 
couraged. United  States  v.  Fossat,  20  How. 
413. 

342.  Where  a  valid  grant  was  made  by  the 
Mexican  government,  the  United  States  have  no 
interest,  and  the  federal  courts  will  not  permit 
the  authority  of  the  federal  government  to  be 
interposed  against  a  claimant  on  the  ground 
that  another  claimant  has  a  better  right ;  and  if 
the  court  below  permit  it,  the  supreme  court  will 
reverse  and  remand  the  cause  tliat  the  confiict- 
ing  right's  may  be  contested  under  that  act. 
United  States  v.  White,  23  How.  249. 

343.  The  court  will  not  disturb  the  location 
of  a  confirmed  Mexican  claim,  at  the  instance  of  a 
third  person,  the  government  and  the  original 
claimant  being  satisfied,  where  such  person  shows 
no  title  to  any  part  of  the  land  covered  by  the 
survey.    Dehon  v.  Bemal,  3  Wal  774. 

344.  Nor,  although  some  elements  of  location 
prescribed  by  the  decree  of  confirmation  are  not 
complied  with,  if  the  survey  conform  as  nearly  as 
it  may.    lb. 

34i5.  The  United  States  cannot  object  to  the 
correctness  of  a  boundary  line  in  an  approved 
survey,  where  it  has  not  appealed  from  the  ap- 
proving decree.  Alviso  v.  United  States,  8  Wal. 
337 

346.  Under  the  act  of  May  26,  1830  (4  Sts. 
405),  concerning  land  claims  in  Florida,  if  no 
question  as  to  the  authenticity  of  title  papera  be 
made  in  the  court  below,  proof  thereof  cannot 


1227 


DIGEST  OP  DECISIONS. 


1228 


LAHD8  OF  UniTED  STATES  —  OBAKTS  FBOM 

FOSXSB  GOVEBHICENTS  —  continued, 
be  required  in  the  supreme  court   on  appeal. 
United  States  v.  Delespine,  15  Pet.  319. 

347.  In  general,  wUere  there  is  uo  want  of 
archive  evideuce  of  the  usual  preliminary  pro- 
ceedings, to  give  rise  to  a  suspicion  as  to  their 
geunineness,  objections  to  the  sufficiency  of  proof 
of  the  execution  of  the  grant  must  be  taken  in 
the  court  below,  and  not  for  the  first  time  in 
the  supreme  court.    United  States  v.  Auguisola, 

1  Wal.  352  ;  United  States  y.  Yorba,  Id.  412. 

348.  The  court,  proceeding  under  the  act  of 
Hay  26,  1824  (4  Sts.  52),  could  not  make  an 
indefinite  decree  for  the  petitioner,  for  bo  mu,ch 
as  the  government  might  have  sold  of  the  land 
adjudged  to  belong  to  him,  but  was  bound  to  as- 
certain tlie  precise  quantity.  United  States  v. 
Moore,  12  How.  209. 

349.  If  claimants  through  federal  grants  of 
part  of  the  lands  claimed  under  a  Spanish  grant 
in  Louisiana  be  not  joined,  no  decree  can  be 
made  for  the  petitioner  as  to  that  part.  United 
States  v.  Davenport,  15  How.  1 ;  United  States 
T.  Roselius,  Id.  31. 

350.  But  a  statement  in  the  petition  tliat  the 
title  is  perfect  will  not  defeat  the  jurisdiction  on 
that  ground,  if  it  be  also  apparent  thereon  that 
the  title  emanated  from  an  officer  who  could 
grant  only  an  inchoate  one.  United  States  v. 
Vavenport,  15  How.  1. 

351.  In  a  case  of  which  the  court  has  no 
jurisdiction  under  that  act,  because  the  title 
presented  is  perfect  and  not  inchoate,  the  court 
cannot  give  compensation  by  way  of  floating 
warrant,  under  section  11,  for  a  part  of  the  lana 
granted  to  another  by  the  United  States.  United 
States  V.  Roselius,  15  How.  31. 

352.  What  is  evidence  of  an  assignment  of  a 
land  claim  to  go  to  the  jury.    Hogan  v.  Page, 

2  Wal.  605. 

353.  Appeals  from  decrees  confirming  Mexi- 
can grants  should  not  come  up  as  on  oills  of 
exception  to  evidence  :  where  there  is  suspicion 
of  fraud  or  forgery,  the  defence  should  be  made 
below,  and  the  evidence  in  support  of  the  charge 
slmuld  appear  on  the  record.  United  States  v. 
Johnson,  1  Wal.  326;  United  States  v.  Augui- 
sola.  Id.  352. 

354.  Under  the  act  of  March  3,  1851  (9  Sts. 
631),  the  transfer  of  a  case  heard  by  commission- 
ers to  the  district  court  for  California,  although 
by  the  act  denominated  an  appeal,  is  to  be  deemed 
the  institution  of  an  original  proceeding.  United 
States  V.  Ritchie,  17  How.  525. 

355.  A  proceeding  in  the  district  coui't  on  ap- 
peal in  such  case  is  an  original  proceeding  in 
which  the  whole  case  is  open.  Grisar  v.  Mc- 
Dowell, 6  Wal.  363. 

356.  Appeals  under  that  act  are  subject  to  the 

general  reguktions  of  the  judiciary  acts,  and 
ence  must  be  prosecuted  to  the  first  succf^eding 
term  after  their  allowance.  Castro  v.  United 
States,  3  Wal.  46. 
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357.  Where  the  controversy  is  wholly  between 
rival  individual  claimants,  the  government  having 
and  churning  no  interest,  the  court  has  no  juris- 
diction of  an  appeal,  although  taken  by  the  gov- 
ernment, the  act  of  1851  contemplating  nothing 
more  than  a  separation  of  the  land  of  individuals 
from  the  public  domain.  United  States  v.  Mo- 
rillo,  1  Wal.  706. 

358.  Where  the  want  of  interest  in  the  gov- 
ernment is  shown  only  by  admission  of  govern- 
ment counsel,  the  appeal  must  be  dismissed ;  the 
decree  for  the  appellee  cauuot  be  reversed  with- 
out proof  of  that  fact.    lb. 

359.  Section  12,  act  of  August  31,  1852  (10 
Sts.  99),  providing  that  the  filing  of  a  ti*anscript 
with  the  clerk  of  tne  district  court  should  oper- 
ate, ipso  facto,  as  an  appeal,  dispensed  with  the 
petition  and  answer  in  that  court  required  by 
section  9  of  the  act  of  1851.  United  Slates  v. 
Ritchie,  17  How.  525. 

360.  That  clause  of  section  12  which  enacts 
that  the  appeal  from  the  board  of  commissioners 
"  shall  be  regarded  as  dismissed,"  unless  notice 
of  the  appeal  is  given  within  six  months  from  the 
filing  of  the  transcript,  is  mandatory,  and  neither 
sickness  of  counsel  nor  other  hardship  will  en- 
able the  court  to  hear  the  appeal  where  the  no- 
tice is  not  so  given.  Yturhiae  v.  United  States, 
22  How.  290. 

361.  Under  that  provision  of  the  act,  if  the 
attorney-general  give  notice  of  intention  not  to 
prosecute,  the  appeal  is,  for  all  legal  purposes,  in 
fact  dismissed,  and  the  district  court  may  give 
the  claimant  leave  to  proceed  on  the  decree  of 
the  commissioners  as  on  a  final  decree.  Beard 
V.  Federi/,  3  Wal.  478. 

362.  If  the  United  States  take  no  appeal  from 
a  decree  confirming  a  claim  under  a  Mexican 
grant  of  land  in  California,  it  may  appear  as 
appellee,  but  cannot  demand  a  reversal  or  change 
of  the  decree.     The  Fossat  Case,  2  Wal.  649. 

363.  Under  the  act  of  June  14, 18G0  (12  Sts. 
33),  relating  to  the  survey  of  Mexican  grants  of 
land  in  California,  no  one  who  did  not  intervene 
in  the  court  below  can  be  heard  in  the  supreme 
court  on  appeal,  in  opposition  to  the  survey  ap- 
proved. [Miller  and  Davis,  JJ.,  dissenting.] 
United  States  v.  Estudillo,  1  Wal.  710. 

364.  Whether  parties  were  permitted  to  inter- 
vene should  appear  by  the  record.  [Miller  and 
Davis,  JJ.,  dissenting.]    lb. 

365.  An  appeal  lies  to  the  supreme  court  from 
a  decree  of  the  district  court  for  Califoniia  in  a 
proceeding  under  the  act  of  1860.  The  Fossat 
Case,  2  Wal.  649. 

366.  An  appeal  to  the  supreme  court  in  cases 
brought  before  the  commissioners  for  the  settle- 
ment of  claims  to  knd  in  California  suspends  the 
operation  and  effect  of  the  decree  only  where  by 
the  judgment  of  that  court  the  claim  of  the  con- 
firmee may  be  defeated.  Grisar  v.  McDowell,  6 
Wal.  363. 


1229 


DIGEST  OF  DECISIONS. 


1230 


LAHDS  OF  UAITEJ)  STATES  —  ORAITTS  FBOM 
FOBMEB  GOVEBNIEEHTS  —  continued, 

367.  From  orders  by  the  district  court  direct- 
ing that  a  survey  of  a  confirmed  claim  under  a 
Mexican  grant  in  California  be  returned  into 
court  for  examination,  parties  may  appeal.  An 
appeal,  however,  does  not  open  the  decree  of  con- 
firmation ;  that  decree  is  the  foundation  of  the 
survey.     Higueraa  v.  United  States,  5  Wal.  827. 

368.  Where  the  district  court  affirms  the 
validity  of  a  Mexican  grant,  and  the  claimant 
alone  appeals,  and  seeks  out  a  modification  of  the 
decree  as  to  the  quantity  of  land  conveyed,  the 
validity  of  the  grant  is  not  open  to  consideration. 
Malarin  v.  United  States,  1  Wal.  282. 

369.  Where  a  Spanish  grant  of  land  in  Lou- 
isiana is  not  confirmed  by  reference  to  ascertained 
boundaries  specifically  set  forth  in  the  order  of  the 
commissioners  so  that  the  tract  can  be  located 
without  a  survey,  a  survey  will  be  necessary  to 
attach  the  grant  to  anv  particular  tract.  Ledoux 
V.  Black,  18  How.  473 ;  Snyder  v.  Sickles,  98 
U.  S.  203. 

370.  And  until  a  location  is  made  by  a  sur- 
vey, no  title  passes ;  and  such  location  will  not 
defeat  a  title  acquired  under  an  intervening  entry 
and  patent.     Ledoux  v.  Black,  18  How.  473. 

371.  In  such  case  the  survey,  when  made,  is 
at  law  conclusive.  Stanford  v.  Taylor,  18  How. 
409. 

372.  And  evidence  of  possession  of  dififerent 
land  is  not  admissible  to  prove  that  the  survey 
was  erroneous,     lb. 

373.  Where  the  concession  was  of  a  tract  of  a 
certain  form,  or  its  equivalent,  in  the  event  that 
the  situation  named  would  not  permit  that  form,  it 
was  held,  as  the  whole  quantity  could  not  be 
surveyed  in  that  form  at  the  place  named,  thnt  the 
residue  was  properly  surveyed  elsewhere.  United 
States  V.  Sibbald,  10  Pet.  313. 

374.  The  land  to  which  a  title  under  a  grant 
by  the  Mexican  governor  of  California  of  a  cer- 
tain number  of  square  leagues  within  a  certain 
district  is  to  attach,  must  be  ascertained  by  a 
survey  made  under  the  authority  of  federal  laws 
and  in  the  mode  thereby  prescribed.  Fremont 
V.  United  States,  17  How.  542. 

375.  Where  such  a  grant  docs  not  identify 
the  precise  tract  granted,  either  by  description 
or  by  reference,  as,  for  instance,  where  it  leaves 
one  side  of  the  tract  undefined,  the  title  is  not 
perfect,  and  needs  further  action  on  the  part  of 
the  government  of  the  United  States,  as  by  a 
survey,  to  make  it  so.  Carpentier  v.  Mont- 
gomery, 13  Wal.  480. 

376.  Where  the  decree  confirming  a  claim 
under  such  a  grant  fixes  the  bounoaries,  the 
survey  must  be  in  reasonable  conformity  thereto 
or  it  cannot  be  sustained.  United  States  v.  Hal- 
leck,  1  Wal.  439 ;  The  Fossat  Case,  2  Wal.  649. 

377.  In  making  such  surveys  the  surveyor  is 
bound  by  the  decree  of  confirmation,  so  far  as  it 
fixes  location,  boundarv,  or  quantity.  Castro  v. 
Hendricks,  23  How.  438. 
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378.  And  his  acts  are  under  the  control  and 
supervision  of  the  commissioner  of  the  general 
land  office ;  if  a  survey  be  manifestly  wrong,  the 
commissioner  may  properly  refuse  to  issue  a  pat- 
ent,    lb. 

379.  The  survey  not  being  conformable  to 
the  grant,  a  new  one  was  ordered.  United 
Stales  V.  Seton,  10  Pet.  309. 

380.  A  survey  set  aside  by  the  secretary  of 
the  interior  for  variance  from  the  calls  of  the 
grant  is  without  effect,  and  the  question  of  its 
correctness  is  not  for  the  jury.  Snyder  v. 
Sickles,  98  U.  S.  203. 

381.  The  supreme  court  having  affirmed  a 
decree  of  the  court  below  for  a  specific  tract  as- 
certained by  a  survey  made  under  the  order  of 
the  court  below,  it  was  held  that  the  latter  court 
could  not,  on  petition,  correct  any  alleged  mis- 
take in  that  survey.  Chaires  v.  United  States, 
3  How.  611. 

382.  A  mere  plat,  witiiout  any  written  de- 
scription by  metes  and  bounds,  is  not  evidence 
of  a  survey  under  tiie  act  of  March  3,  1823  (3 
Sts.  786).     Ballance  v.  Papin,  19  How.  342. 

383.  Where  the  boundaries  of  a  Mexican 
grant  of  land  in  California  designated  by  a  de- 
cree of  confirmation  embrace  more  than  the 
quantity  the  claim  to  which  is  confirmed,  the 
grantee  may  make  his  selection  therein,  restricted 
only  by  the  requirement  that  the  land  selected 
be  in  one  compact  body,  and  perhaps  by  selec- 
tions made  by  previous  residence  or  by  sales  or 
leases.     United  States  v.  Pacheco,  2  Wal.  587. 

384.  Although  the  holder  of  a  grant  of  a 
specified  quantity  of  land  within  hmits  embracing 
a  much  lar^r  quantity  is  in  general  permitted 
to  select  suDJect  only  to  the  restriction  that  the 
selection  be  made  in  one  body  and  in  a  compact 
form,  the  government  is  not  bound  to  accord 
that  privilege,  and  it  may  not  be  exercised  in 
such  manner  as  to  defeat  prior  equities.  United 
States  V.  Armijo,  5  Wal.  444. 

385.  Semble  that,  in  locating  land  under  a 
confirmed  Mexican  grant,  compactness  of  form 
and  conformity  to  tne  lines  of  pubh'c  surveys 
must  be  observed,  to  the  disregard,  if  necessary, 
of  selections  made  by  the  grantee,  as  indicated 
by  settlement  or  sale  or  lease.  The  Sutter  Case, 
2  Wal.  562. 

386.  But  it  seems  also  that  the  location  may 
be  in  two  parcels  where,  from  the  character  of 
the  countrv,  the  entire  quantity  cannot  be  located 
in  one.     lb. 

387.  Whether  the  land  selected  is  in  a  form 
reasonably  compact  depends  on  circumstances, 
sucli  as  the  cliaracter  ot  the  country,  its  division 
into  parcels  bv  mountains,  rivers,  or  lakes,  and 
sometimes  on  the  relation  of  the  tract  to  neighbor- 
ing pfrants.    United  States  v.  Armijo,  5  Wal.  444. 

388.  The  holder  of  any  interest,  however 
small,  in  a  claim  to  land  in  California,  has  a 
right,  whatever  his  motive,  to  insist  on  a  fair 
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location  of  the  quantity  granted,  however  much 
it  may  clash  witli  the  wishes  of  his  co-owners,   lb. 

389.  A  survey  of  land  located  on  confirma- 
tiou  under  the  act  of  April  25,  1812  (2  Sis. 
713),  made  under  the  certificate  of  the  register 
and  receiver  in  1846,  constituted  a  good  title  as 
against  the  Uuited  States,  and  a  prima  facie 
title  against  all  persons.  Cousin  v.  Labaiut,  19 
How.  202. 

390.  But  until  it  was  made,  the  United  States 
had  a  right  to  sell  and  convey  to  another,  who,  if 
he  obtained  a  patent  before  it  was  made,  had  a 
a  paramount  title.     lb. 

391.  Under  the  act  of  March  3,  1807  (2  Sta. 
440),  a  claimant  of  land  in  Missouri  obtained  no 
title  to  any  particular  tract  by  mere  decision  of 
the  commissioners;  it  was  necessary  to  fix  the 
location  by  a  survey  before  title  could  attach. 
West  V,  Cochran,  17  How.  403. ' 

392.  A  part  of  a  tract  of  land  in  Missouri, 
claimed  under  a  Spanish  concession,  having  been 
sold  by  tlie  United  States,  it  was  held,  the  con- 
cession being  confirmed,  that  the  claimant  was 
entitled  to  cuter  an  equal  quantity,  to  be  located 
on  the  public  lands  for  sale  in  the  same  state. 
Sotdardx.  United  States,  10  Pet.  100. 

393.  If,  under  the  act  of  May  26, 1830  (4 
Sts.  405),  concerning  land  claims  m  Florida,  any 
limitation  of  time  for  the  filing  of  petitions  is  to 
be  implied,  the  period  cannot  be  less  than  a  year 
from  the  date  of  that  act.  United  States  v. 
Delespine,  15  Pet.  319. 

394.  The  act  of  May  26,  1824  (4  Sts.  52), 
revived  by  that  of  June  17,  1844  (5  Sts.  676), 
limited  the  right  to  file  a  petition  under  a  French 
or  Spanish  grant  to  two  yeara  from  the  passage 
of  the  latter  act.  United  States  v.  Porche,  12 
How.  426. 

395.  Where  commissioners  under  the  act  of 
March  3,  1851  (9  Sts.  631),  relating  to  Califor- 
nia land  claims,  confirmed  a  claim  tor  the  quan- 
tity alleged,  and  the  decree  was  acquiesced  in 
for  seventeen  years,  a  petition  to  tne  district 
court  for  leave  to  change  the  original  petition  by 
inserting  a  claim  for  a  greater  quantity,  and  for 
confirmation  of  the  increased  claim,  held  too  late, 
the  jurisdiction  of  the  commissioners  having 
ceas^,  none  having  been  conferred  on  the  court, 
and  the  claimants  being  without  statutory  remedy. 
WiUiams  v.  UnUed  States,  92  U.  S.  457. 

Jurisdiction  of  Supreme  Court  in  Califomia 
Land  Cases  —  Appellate. 
See  Supreme  Gouet  —  Jurisdiction, 
58,  59. 

Mexican  Claim  to  Land  still  pending  in  the 
Courts,  but  an  Equity. 
See  Ejectment  —  In  general,  31. 

Mexican  Grants  of  Land  in  Califomia — Sur- 
veys, etc. 
See  Lands  or  United  Staiss  —  Con- 
plicting  Claims. 
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Pre-emption  Rights  —  How  affected  by  Claims 
tmder  such  Grants. 
See  Lands  of  United  States  —  Pre- 
emption. 

LAimS  OF  imiTED  STATES -- LAHB  OFFICE — 

Land  Officers  —  Their  Powers,  Duties,  etc. 
See  ])i.  1-21. 

Their  Acts,  when  reviewed  and  how  controlled. 
See  pi.  22-46. 

Records,  etc.,  of  the  Land  Office  —  What  a 
Part  and  of  what,  Evidence. 
See  pi.  47-50. 


Land  Officers —  Tlieir  Powers,  Duties, 


etc. 2  If  it  be  admitted  that  the  register  and  re- 
ceiver of  a  land  office  have  jurisdiction  to  decide 
on  the  facts  of  a  pre-emption  claim,  yet  if  they 
assume  to  grant  Lmd  which  congress  has  de- 
clared shall  not  be  granted,  their  act  will  be 
void  as  extending  to  a  subject-matter  not  within 
their  jurisdiction.  Wilcox  v.  Jackson,  13  Pet. 
498. 

2.  Under  the  act  of  May  8, 1822  (3  Sts.  699), 
the  register  and  receiver  had  no  authority  to  de- 
cide on  conflicting  titles,  but  only  on  conflicting 
locations  in  cases  of  imperfect  title.  BarbarieY. 
Mobile,  9  How.  451  ;  Tate  v.  Carney,  24  How. 
357.     See  Barbaric  v.  Eslava,  9  How.  421. 

3.  And  their  decisions  on  such  titles  are  not 
conclusive  of  the  facts  on  which  they  act.  Tate 
V.  Carney,  24  How.  357. 

4.  Nor  have  a  register  and  receiver  a  right  to 
reconsider  and  annul  certificates  granted  by  their 

{)redecessors  many  years  before,  under  which  the 
and  has  been  held  in  possession  and  bona  fide 
titles  acquired,     lb. 

5.  Under  the  act  of  March  3,  1817  (3  Sts. 
380),  passed  to  carry  into  effect  the  treaty  of 
August  9,  1814,  with  the  Creeks,  the  secretary 
of  the  treasury  was  authorized  to  decide  when  an 
Indian  reservee  had  abandoned  his  land,  and  he 
alone  could  direct  that  it  be  offered  for  public 
sale.     Minter  v.  Crommelin,  18  How.  87. 

6.  A  patent  for  such  laud  carries  a  presump- 
tion of  abandonment  and  a  consequent  order 
from  the  secretary.    lb. 

7.  Under  the  acts  of  March  3, 1819,  and  May 
8,  1822  (3  Sts.  528,  707),  the  register  and  re- 
ceiver of  the  land  offlce  had  a  right  to  direct  on 
what  land  a  conflrmation  under  the  act  of  April 
25,  181 2  (2  Sts.  713),  should  be  located.  Cousin 
V.  Labatut,  19  How.  202. 

8.  If  the  register  and  receiver  of  a  land  office 
receive  money  for  land  and  issue  the  usual  patent 
certificate,  but,  in  reporting  to  the  general  land 
office,  mistake  the  Christian  name  of  the  pur- 
chaser, a  patent  issued  in  the  wrong  name  may 
be  recalled,  and  a  new  one  in  the  proper  name 
may  be  issued  instead  thereof.  Bell  v.  Heame, 
19  How.  252. 


1233 


DIGEST  OF  DECISIONS. 


1234 


LANDS  OF  UHITED  STATES  —  LAHB  OFUGE 
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9.  If  the  laud  commissioner  inadvertently  is- 
sue  a  patent  to  a  wrong  person,  he  may  cancel  it. 
Dostoell  V.  De  la  Lama,  20  How.  29. 

10.  The  authority  to  select  and  lay  off  school 
lands,  under  the  act  of  March  18,  1818  (3  Sts. 
409),  was  not  in  the  register  of  tlie  land  (iffice, 
))ut  in  the  secretary  of  the  treasury.  Dickins  v. 
Makana,  21  How.  276. 

U.  The  commissioner  of  the  land  office  has 
power  to  determiue  upon  the  correctness  of  a 
survey  under  a  confirmed  Spanish  claim  to  land 
in  the  upper  Louisiana  country.  Magtcire  v. 
Tyler,  1  Black,  195. 

12.  The  secretary  of  the  inticrior  having  gen- 
eral supervision  of  mutters  relating  to  the  general 
land  office,  has  power  on  appeal  from  such  a 
decision  to  order  the  survey  to  be  set  aside  and 
a  new  one  to  be  made  preliminary  to  the  issuing 
of  the  patent.     lb. 

13.  The  commissioner  of  the  general  land  office 
has  power  to  vacate  an  entry  allowed  on  false 
and  fraudulent  proofs  of  settlement.  Harkness 
T.  C/nderhilly  1  Bkck,  316. 

14.  Under  the  statute  providing  that  proof  of 
settlement  and  improvement  shall  oe  made  to  the 
satisfaction  of  the  register  and  receiver  of  the 
land  district,  these  officers  are  not  required  to  sit 
at  the  same  time  and  concurrently  pass  on  the 
sufficiency  of  the  proof.  Potter  v.  United  States, 
107  U.  S.  126. 

15.  After  a  patent  has  once  issued,  the  officers 
of  the  land  department  having  acted  within  the 
scope  of  their  authority,  their  functions  cease. 
The  patent  cannot  be  recalled,  nor  has  the  de- 
partment any  further  control  over  the  land. 
Whatever  remedies  exist  in  favor  of  one  to  whom 
the  patent  should  have  issued  must  be  sought  in 
a  court  of  equity.  Moore  v.  Rabbins,  96  U.  S. 
530. 

16.  Where,  however,  a  patent  has  not  issued, 
the  secretary  of  the  interior  may  review  the  de- 
cision of  the  land  commissioner,  and  the  decision 
of  the  secretary,  finally  rendered,  concludes  the 
department,     lb. 

11.  After  a  patent  has  been  executed  hy  the 
president  and  recorded  in  the  geueral  land  office, 
all  power  of  the  executive  department  over  it 
ceases,  and  the  land-office  commissioner  cannot, 
by  mutilating  it,  affect  its  validity.  Bicknell  v. 
Comstock,  113  U.  S.  149. 

18.  While  no  act  of  congress  expressly  au- 
thorizes the  secretary  of  the  interior  or  other 
officer  of  the  land  department  to  appoint  timber 
agents,  the  appropriation  of  money  by  congress 
to  pay  them  is  a  recocrnition  of  tlie  validity  of 
their  appointment.  Wells  v.  Nickles,  104  tJ.  S. 
444. 

19.  A  surveyor  of  public  land  appointed  under 
the  act  of  April  29,  1816  (3  Sts.  325),  is  a  dis- 
bursing officer,  and  under  the  act  of  May  7. 1822 
(3  Sts.  697),  is  required  to  Rive  security.  Farrar 
V.  United  States,  5  Pet.  373. 


LAHBS  OF  UHITED  STATES  —  LAJTD  OFFICE 

—  continued. 

20.  The  act  of  the  register  in  issuing  a  war- 
rant under  an  assignment  of  a  certificate  of  a 
military  right,  held  to  be  ministerial,  not  judicial. 
Brush  V.  Ware,  15  Pet.  93. 

21.  If  a  receiver  purchase  public  lands,  and 
do  not  pay  over  the  money,  but  falsely  enter  the 
amount  of  the  sale  in  the  account  i*endered  to  the 
government,  as  though  actually  paid  to  him  in 
the  ordinary  manner,  for  a  sale  to  a  third  person, 
there  is  a  breach  of  official  duty,  under  the  act  of 
April  24,  1820,  §  2  (3  Sts.  666),  forbidding 
credit  on  sales  of  such  lands,  for  which  he  is 
immediately  liable,  so  that  his  sureties  in  a  bond 
subsequently  given  are  not  1  iable  therefor.  United 
States  V.  Boyd,  5  How.  29. 

22.  Tkeir  Acts,  when  reviewed  and  how 

controlled ."l  Tlie  courts  cannot  exercise  a  direct 
appellate  jurisdiction  oyer  the  rulings  of  the  offi- 
cers of  the  land  department,  nor  reverse  or  correct 
them  in  a  suit  between  private  parties.  Quinby 
V.  Conlan,  104  U.  S.  420. 

23.  It  is  only  where  those  officers  have  mis- 
construed the  law,  or  where  their  judgment  has 
been  affected  by  misrepresentation  and  fraud, 
that,  in  a  proper  proceeding,  the  courts  can  inter- 
fere and  refuse  to  give  effect  to  their  action.    lb. 

24.  And  the  misconstruction  of  law  must  be 
clearly  manifest.  And  if  fraud  and  misrepresen- 
tation are  relied  on,  specific  allegations  must  be 
made.     lb. 

25.  The  decision  of  the  register  and  receiver 
under  the  act  of  May  29,  1830  (4  Sts.  420).  as 
to  the  validity  and  extent  of  a  pre-emption  rjglit, 
can  be  impeached  only  for  fraud.  Lytle  v,  Ar^ 
kansas,  9  How.  314. 

26.  Since  the  passa^  of  the  act  of  July  4, 
1836  (5  Sts.  107),  giving  the  commissioner  of 
the  general  land  office  supervision  of  their  act«, 
the  decision  of  the  register  and  receiver  on  a 
pre.-emption  claim  is  not  conclusive.  Barnard 
V.  Ashley,  18  How.  43. 

27.  An  adjudication  of  the  register  and  receiver 
authorizing  an  entry  is  subject  to  revision  in  the 
courts  on  proof  tliat  the  entry  was  obtained  by 
fraud.    Lytle  v.  Arkansas,  22  How.  193. 

28.  A  decision  of  the  register  and  receiyer  in 
favor  of  a  pre-emptor,  with  the  issue  of  a  certifi- 
cate and  of  a  patent  thereon,  is  not  conclusive 
against  a  state  claiming  the  land  as  reserved  for 
school  purposes,  on  a  question  of  fraud  on  the 
part  of  the  pre-emptor  in  making  the  entry.  Min- 
nesota v.  Bachelder,  1  Wal.  109. 

29.  A  decision  of  the  commissioner  of  the 
land  office  setting  aside,  without  notice,  an  entry 
made  on  proof  of  claim  and  due  payment  of 
money,  and  permitting  the  land  to  be  sold,  and  a 
patent  to  be  issued  to  another,  is  not  conclusive 
in  eqiiity  against  the  rights  of  the  original  enterer. 
Lindxey  v.  Haites,  2  Black,  554. 

30.  Section  10  of  the  act  of  June  12,  1858 
(11  SU.  326),  which  proyides  that  the  decision 
of  the  commissioner  or  the  land  office  on  appeals 
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in  contests  between  pre-emptors  shall  be  final, 
unless  appeal  is  taken  to  the  secretary  of  the 
interior,  was  not  intended  to  ^ve  the  action  of 
the  department  any  more  conclusive  effect  than 
it  had  without  it.  [Cufkojbld,  J.,  dissenting.] 
Johnson  v.  Towsley,  13  Wal.  72. 

31.  And  without  it,  although  where  the  law 
has  confided  to  a  special  tribunal  authority  to 
hear  and  determine  certain  matters,  its  decision 
is,  in  general,  conclusive,  a  decision  of  the  depart- 
ment does  not  oust  the  courts  of  equity  of  their 
ordinary  jurisdiction,  whether  in  matt/ers  of  trust 
or  in  matters  of  fraud  or  mistake.    Jb. 

32.  So  of  §  5,  act  of  March  3,  1877  (19  Sts. 
377),  providing  for  a  commission  to  settle  the 
rights  of  claimants  and  occupants  on  tiie  Arkansas 
Hot  Springs  reservation,  which  provides  that  the 
commissioners  shall  "  finally  determine  the  right 
of  each  claimant  or  occupaut,"  so  far  as  relates  to 
an  award  to  claimants  of  the  right  of  pre-emption. 
A  court  of  equity  may  inquire  whetiier  the  legal 
title  under  a  patent  issued  pursuant  to  their 
determination  is  not  subject  to  a  tnist  in  favor 
of  another.  [Waite,  C.  J.,  and  Harlan,  Woods, 
and  Blatchporo,  JJ.,  dissenting,  holdinf^  the 
case  to  be  distinguished  in  that  tlie  commission 
is  a  special  tribunal  created  for  a  special  purpose, 
with  duties  of  a  judicial  character,  ana  that  a 
claimant  appearing  before  them  is  bound.]  Rector 
v.  Gibbon,  111  U.  S.  276. 

33.  For  mere  errors  of  judgment  on  the  part 
of  ofBcers  of  the  land  department  as  to  the  weight 
of  evidence  of  settlement  in  contested  pre-emption 
cases,  the  only  remedy  is  by  appeal  from  officer 
to  officer,  or  perhaps,  in  special  cases,  to  the 
president.     Shepley  v.  Cotoan,  91  U.  S.  330. 

34.  The  granting  of  a  patent  for  land,  where 
proof,  hearing,  and  decision  are  required,  and  the 
exercise  of  discretion  and  judgment  is  necessary, 
is  not  a  matter  concerning  which  the  action  of 
the  department  of  the  interior  is  subject  to  re- 
view bv  the  supreme  court  of  the  District  of 
Columbia.  Browning  v.  McGarrahan,  9  Wal. 
298. 

35.  Tlie  decision  of  the  officers  of  the  land 
department  on  controverted  questions  of  fact 
arising  on  an  application  for  a  patent  to  public 
land  IS  conclusive,  in  the  absence  of  fraud  or 
mistake,  subject,  however,  to  the  right  of  the 
courts  to  charge  the  patentee  ns  a  trustee  for 
another,  in  a  proper  case.  Warren  v.  Van 
Brum,  19  Wal.  646. 

36.  The  decision  of  the  officials  of  the  land 
department,  determining,  as  a  matter  of  fact,  that 
an  applicant  for  a  patent  to  public  lands  has  pre- 
viously exercised  his  pre-emptive  right,  is  con- 
clusive, and  will  not  be  reviewed  by  the  courts. 
Baldwin  v.  Stark,  107  U.  S.  463. 

37.  Under  the  act  of  March  3,  1811  (2  Sts. 
662),  a  division,  by  the  principal  deputy  sur- 
veyor, under  direction  of  the  surveyor-general, 
between  proprietors  of  contiguous  lands  on  a 
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stream  in  Louisiana,  of  back-lands  to  which  they 
were  entitled  by  pre-emption  under  that  act, 
but  of  which  they  could  not  obtain  each  his  full 
quantity,  was  final  and  conclusive  of  their  re- 
spective rights,  if  unappealed  from,  and  cannot 
be  disturbed  by  any  court.  Haydel  v.  Dufresne, 
17  How.  23. 

38.  There  is  nothing  in  the  act  of  March  5, 
1872  (17  Sts.  37),  directing  the  commissioner  of 
the  land  office  to  receive  and  examine  selections 
of  swamp  and  overflowed  lands  in  Iowa,  and  to 
allow  or  disallow  the  same,  which  implies  a  denial 
of  the  right  of  appeal,  as  in  analogous  cases,  to 
the  secret  ary  of  the  interior.  Buena  Vista  County 
V.  Iowa  Falls  {f  Sioux  City  Railroad  Co.,  112 
U.  S.  105. 

39.  The  court  will  not  interfere  to  restrain 
the  cancellation,  by  the  secretary  of  the  interior 
and  the  commissioner  of  the  land  office,  of  an 
entry  of  land  for  in  validity  under  certain  acts  of 
congress.     Gaines  v.  Thompson,  7  Wal.  347. 

40.  Nor  to  restrain  a  register  and  a  receiver  of 
a  local  land  office  from  acting  on  an  application 
to  prove  a  pre-emption  of  lands  of  wliich  the 
complainnnt  claims  to  be  the  legal  owner.    Litch- 

Jield  v.  Richards,  9  Wal.  575. 

41.  By  contesting  the  jurisdiction  of  the 
land  office,  one  does  not  waive  the  right  to  make 
objections  \jq  his  adversary's  case,  on  its  merits, 
when  the  matter  reaches  the  courts.  Buena 
Vista  County  v.  Iowa  Falls  j*  Sioux  City  Rail- 
road Co.,  112  U.  S.  165. 

42.  To  a  proceeding  to  restrain  a  renter  and 
receiver  of  a  local  land  office  from  acting  on  an 
application  to  prove  a  pre-emption  of  lands  of 
which  the  complainant  claims  (o  be  the  legal 
owner,  if  sustainable,  the  pi-e-emptor  would  oe 
a  necessary  party.  Litchfeld  v.  Richards,  9 
Wal.  575. 

43.  The  proviso  in  the  act  of  March  22, 
1852  (10  Sts.  3),  that  no  register  or  receiver 
shall  receive  a  compensation  greater  than  that 
allowed  by  law,  is  prospective,  and  is  not  af- 
fected by  a  subsequent  allowance  of  fees  for 
specific  services.  Tlie  subsequent  acts,  there- 
fore, allowing  fees  for  locating  military  land 
warrants  do  not  authorize  those  officers  to  re- 
tain or  receive  more  than  three  thousand  dol- 
lars in  any  one  year.  United  States  v.  Babbit, 
1  Black,  55. 

44.  A  receiver  of  public  money  for  a  land  dis- 
trict may  not  retain  from  military  bounty  land  fees 
received  by  him  during  his  term  of  office,  more 
than  enough,  with  his  commissions  on  land  sales, 
to  make  up  his  salary  of  two  thousand  five  hun- 
dred dollars.  United  States  v.  BrindU,  110 
U.  S.  688. 

45.  But  under  the  acts  of  Februarv  11, 1847, 
September  28,  1850  (9  SU.  125,  520),  March 
22,  1852,  and  March  3, 1855  (10  Sts.  3,  635).  the 
register  was  bound  to  receive  such  fees.  United 
States  V.  BabbUt,  95  U.  S.  334. 
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46.  And  bis  refusal  to  pay  over  such  part 
thereof  as  was  ia  excess  of  the  maximum  com- 
pensation allowed  by  law  was  a  breach  of  his 
official  bond  both  as  to  himself  and  his  sure- 
ties,   lb. 

47.  Records,  etc.  of  the  Land  Office  — 

What  a  Part  and  of  what.  Evidence.']  A  mem- 
orandum in  the  margin  of  a  record  of  a  patent  in 
the  general  land  office,  stating  that  the  patent  was 
for  land  other  than  that  described  in  the  record, 
is  no  part  of  the  record,  and  cannot  be  proTcd 
to  contradict  it,  it  not  being  known  who  made 
the  memorandum,  nor  on  what  evidence  it  was 
made,  and  it  not  beins^  the  record  of  any  act 
of  the  department  Branson  v.  FFiir/A,  17  Wal. 
32. 

48.  The  record  at  the  general  land  office  of  a 
patent  is  evidence  of  the  same  dignity  and  sub- 
ject to  the  same  defences  as  the  pat.ent  itself. 
McGarrahan  v.  New  Idria  Mining  Co.,  96 
U.  S.  316. 

49.  Where,  in  proof  of  a  grant  of  land  from 
the  United  States,  the  record  of  the  patent  is 
relied  on,  it  must  show  a  patent  countersigned 
by  the  recorder  of  the  general  land  office,  or  it  is 
insufficient  to  prove  title.  Nor  does  the  act  of 
March  3,  1843  (5  Sts.  637)*  in  relation  to  exem- 
plifications of  records,  affect  the  case.     lb. 

50.  The  map  in  the  office  of  the  recorder  of 
land  titles  in  St.  Louis  known  as  Chotean's  map 
is  not  conclusive  on  a  question  of  the  extent  of 
lots  in  that  town,  but  is  evidence  for  the  jury. 
St.  Louis  Schools  v.  Risley,  10  Wal.  91. 

Commissioner  —  Error  in  setting  aside  Cer- 
tificate of  Entry,  etc.,  cognizable,  in  gen- 
eral,  only  in  Equity. 
See  Ejectment  —  In  general,  30. 

Commuisioner  —  Mandamus  to  compel  him  or 
Secretary  of  Interior  to  issue  Patent  —  Not 
issued. 

See  Mandamus,  16, 17. 

Commissioner  ^-  Power  to  decide  on  Claims 
to  Lands,  etc. 
See  Lands  op  United  States —  Legis- 
lative Geants,  100. 

Officer  —  Misconduct  —  Effect  on  Pre-emp- 
tion Claim. 
See  Lands  op  United  States  —  Pee- 

EMPTION,  54. 

Officers^  Decisions  —  When  set  aside  or  re- 
mewed. 
See  Lands  op  United  States  —  Con- 
PLicTiNG  Claims,  66,  67. 

Officers*  Duties,  etc.,  in  Issue,  etc.,  of  Patent. 
See  Lands  OF  United  States — Patent. 

Receiver  of  Public  Money  in  a  Land  Dis- 
trict —  Liability. 
See  Receiver  op  Public  Monet,  13. 


LAJTDS  OF  UHITED   STATES  —  LEOISULTIVB 
GBAKTS  —  In  general  —  Construction,  etc. 
See  pi.  1-8. 

School  Purposes  —  Grants  therefor,  in  general. 
See  pi.  9-27. 

Aid  to  Railroads  —  Grants  therffor  —  When 
Title  passes  —  Conditions  —  Construction 
of  Particular  Grants,  etc. 
See  pi.  28-72. 

Swamp-land  Grants  —  Effect   of  Grant  — 
Application  of  Proceeds. 
See  pi.  73-80. 

Oregon  Donation  Grant  —  When  and  on  what 
Condition  it  takes  Effect  —  To  whom  it 
inures. 

See  pi.  81-87. 

Relief  of  Inhabitants  of  Towns  on  Public 
Lands. 

See  pi.  88-92. 

Improvement  of  Des  Moines  River  —  Other 
Internal  Improvements  —  Various  Purposes. 
See  pi.  93-115. 

1.  In  general  —  Construction,  etc.l  A  grant 
may  be  mude  by  a  statute  as  well  as  by  a  patent 
pursuant  to  a  statute ;  and  a  confirmation  by  a 
statute  is  a  grant  to  all  intents  and  purposes. 
Strother  v.  Lucas,  12  Pet.  410. 

2.  The  titles  of  settlers  on  public  lands  may 
be  confirmed  by  an  officer  duly  authorized  by  act 
of  congress,  by  an  instrument  in  writing  without 
seal.     Reichart  v.  Felps,  6  Wal.  160. 

3.  Where  a  statute  operates  as  a  grant  of 
public  property  to  an  individual  or  the  relin- 
Quishment  of  a  public  interest,  and  tliere  is  a 
Qoubt  as  to  the  meaning  of  its  terms,  or  as  to  its 
general  purpose,  that  construction  should  be 
adopted  which  will  support  the  claim  of  the 
government  rather  than  that  of  the  individual. 
Nothing  can  he  inferred  against  the  state.  SU. 
deli  V.  Grandjean,  111  U.  S.  412. 

4.  Where  a  statute  granting  land  contains  no 
clause  restraining  the  operation  of  words  of  pres- 
ent grant,  those  words,  unlike  such  words  in  a 
grant  by  a  person  of  lands  to  be  afterwards  des- 
ignated, where  the  grant  is  to  be  deemed  but  a 
contract  to  convey,  must  be  deemed  to  import 
an  immediate  transfer  of  title,  although  subse- 
quent proceedings  may  be  required  to  give  pre- 
cision to  the  title,  and  to  attach  it  to  specific 
tracts.  A  legislative  grant  operates  as  a  law  as 
well  as  a  transfer  of  property,  and  has  such 
force  as  there  was  intent  to  give.  Schulenberg 
V.  Harriman.  21  Wal.  44.  . 

5.  This  rule  was  apnlied  to  a  grant  of  public 
lands  to  a  state  in  aia  of  the  construction  of 
a  railroad,  to  revert  if  the  road  should  not  be 
completed  within  a  certain  time,  —  although  the 
route  of  the  road  was  not  designated,  and  the 
title  did  not  attach  to  any  particular  land.     lb, 

6.  A  statute  providiuff  that  a  cei-tain  quantity 
of  land  "shall  be  allotted  for  and  given  to  "  one 
for  his  public  services,  is  a  present  general  grant, 
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which,  on  allotment  and  surrey  of  such  a  quan- 
tity by  commissioners  appointed  by  tbe  same 
statute  for  such  purpose,  will  be  a  particular 
grant  of  the  tract  surveyed.  RutJierford  v. 
Greene,  2  Wheat  196. 

7.  The  words,  "there  be  and  is  hereby 
granted,"  import,  in  a  grant  of  public  land,  a 
grant  in  prcesenU;  and  this,  although  a  survey 
and  location  are  necessary  to  give  precision  to 
the  grant,  and  to  attach  it  to  a  particular  trad. 
Leavenworth^  Lawrence,  ^  Galveston  RaUroad 
Co.  v.  United  States,  92  U.  S.  733 ;  Missouri, 
Kansas,  Sf  Texas  Railtoay  Co.  v.  United  States, 
Id.  760. 

8.  The  surrounding  circumstances  considered, 
and  allowed  to  give  a  construction  to  an  act  of 
congress  making  a  grant  of  land.  Lessieur  v. 
Price,  12  How  59. 

9. School  Purposes  —  Grants  there/or,  in 

ffeneraL]  All  title  to  the  out-lots  and  common 
field-lots,  etc.,  in  Missouri,  reserved  for  school 
purposes,  bv  the  act  of  June  13,  1812  (2  Sts. 
748),  passed  from  the  United  States  under  that 
act  and  the  acts  of  May  26,  1824,  and  January 
27,  1831  (4  Sts.  65,  435),  when  duly  designated 
by  the  surveyor-general,  pursuant  to  the  act  of 
1*824.  KisseU  v.  St.  Louis  PuUic  Schools,  18 
How.  19. 

'  10.  The  surveyor's  certificate  designating  such 
lots  is  record  evidence  of  title,  and  conclusive  be- 
tween the  parties,     lb. 

U.  It  was  the  intention  of  §  6,  act  of  March 
6, 1820  (3  Sts.  647),  under  which  the  state  of 
Missouri  was  organized,  to  grant  to  the  state, 
for  school  purposes,  every  sixteenth  section  of 
land  not  otherwise  disposed  of,  to  which  tbe 
United  States  had  a  gooa  title.  Ham  v.  Missouri, 
18  How.  126. 

12.  The  confirmation  by  the  act  of  May  24, 
1828  (4  Sts.  298),  of  a  chum  which  had  been  re- 
jected before  the  passage  of  the  act  of  1820,  did 
not  defeat  the  title  of  the  state,  under  the  act  of 
1820,  to  a  sixteenth  section  covered  by  such 
claim,  such  confirmation  purporting  to  be  only 
a  relinquishment  of  such  title  as  the  United  States 
then  had.     lb. 

13.  Section  10,  act  of  March  3, 1811  (2  Sts. 
665),  with  the  proviso  thereto,  did  not  hinder  the 
United  States  from  making  such  grant,     lb. 

14.  The  act  of  1831  relinquished  to  Missouri 
the  lots,  etc.,  reserved  for  the  use  of  schools  by 
the  act  of  1812,  and  nothing  else;  and  the  latter 
act  excluded  from  the  reservation  all  lots  right- 
fully claimed  by  private  persons  ;  and  a  report  of 
the  commissioners  under  the  act  of  July  9, 1832 
(4  Sts.  565),  in  faTor  of  such  a  claim,  and  its  con- 
firmation by  congress,  are  evidence  that  it  was 
rightful,  and  it  makes  no  difference  that  the 
claim  was  barred  by  the  limitation  of  the  act 
of  1824,  that  limitation  not  affecting  the  right- 
fuhiess  of  the  claim,  but  beinff  merely  a  declara- 
tion that  after  a  certain  time  the  government  will 
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not  hear  the  claimant  assert  it.     St.  Louis  Pub- 
lic Schools  V.  Walker,  9  Wal.  282. 

15.  Uuder  the  act  of  1820,  and  the  act  of 
March  3,  1823  (3  Sts.  7S7),  providing  for  a 
grant  to  the  state  of  the  sixteenth  section  in 
each  township  in  Missouri,  for  the  use  of  schools, 
or,  such  section  being  previously  disposed  of,  a 
grant  of  land  eauivalent  thereto,  to  be  selected  by 
the  register  and  receiver  of  the  proper  land  dis- 
trict, the  title  in  the  substit  utea  laud  vested  in 
the  state  when  the  selection  was  made  and  en- 
tered in  the  register's  book ;  and  subsequent  loss 
of  the  record  will  not  affect  the  title,  the  selec- 
tion and  entry  being  proved  by  proper  secondary 
evidence.     Hedrick  v.  Hughes,  15  Wal.  123. 

16.  The  act  authorizing  Michigan  to  organize 
as  a  state,  like  other  similar  acts,  granted  the  six- 
teenth section  of  every  township  to  the  state,  for 
school  purposes.  Cooper  v.  Roberts,  18  How. 
173. 

17.  Where  the  state  accepted  that  act,  the 
grant  became  a  contract  or  compact  between  the 
state  and  the  United  States,    lb. 

18.  The  title  of  the  state  to  those  sections  be- 
came complete  when  the  government  extended 
its  surveys  so  that  their  location  became  ascer- 
tained,   lb. 

19.  The  title  of  the  state  to  one  of  those  sec- 
tions was  not  intended  to  be,  and  was  not,  im- 
paired by  a  lease  by  the  government  for  mining 
purposes,  nor  by  the  acts  of  March  1, 1847,  and 
September  26,  1850  (9  Sts.  146,  472).    lb. 

20.  It  was  an  unalterable  condition  of  the  ad- 
mission of  Wisconsin  iuto  the  Union,  that,  of  the 
public  lands  in  the  state,  ail  sixteenth  sections  not 
already  sold  or  otherwise  disposed  of  should  be 
granted  to  the  state  for  the  use  of  schools ;  and 
that  a  section  was  then  in  the  occupancy  of  the 
Menomonee  Indians,  only  postponed  me  time 
when  the  state  might  take  possession.  A  patent, 
therefore,  of  a  part  of  such  a  section,  issued  after- 
wards by  the  United  States  to  another,  conferred 
no  title  as  agaiust  one  claiming  uuder  a  patent 
from  the  state ;  nor  has  the  act  of  February  6, 
1871  (16  Sts.  404),  authorizing  a  sale  of  lauds 
occupied  by  the  Stockbridge  and  Munsee  tribes 
any  bearing  on  the  question,  as  it  cannot  be  sup- 
posed  that  congress  intended  to  authorize  a  sale 
of  land  previously  disposed  of.  Beecher  v.  Weth- 
erby,  95  U.  S.  517. 

21.  The  land  in  the  Vincennes  land  district  in 
the  Indiana  territory,  reserved  for  the  use  of  a 
seminary  of  learning,  under  the  act  of  March  26, 
1804,  $  5  (2  Sts.  279),  and  duly  selected  by  the 
secretary  of  the  treasury,  vested  in  the  seminary 
on  its  incorporation  by  the  territorial  legislature, 
and  not  in  the  st^te  on  the  admission  of  the  ter- 
ritory into  the  Union.  Vincennes  University  v. 
Indiana,  14  How.  268. 

22.  The  grant  of  all  sixteenth  and  thirty- 
sixth  sections  of  public  lands  in  California  to  the 
state  for  school  purposes,  made  by  the  act  of 
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March  3,  1853  (10  Sts.  244),  was  not  intended  to 
embrace  mineral  lands.     loanhoe  Mining  Co,  v. 
Keystone  ConsolidcUed  Mining  Co.,  iOsS  U.  S. 

167. 

23.  Under  section  7  of  that  act,  if  at  the  time 
these  sections  are  ascertained  bj  the  government 
survey  there  be,  by  the  erection  of  a  dwelling- 
house,  or  by  cultivation,  a  settlement  on  any  por- 
tion thereof,  on  which  some  one  resides  who  as- 
serts a  claim  thereto,  no  title  to  such  portion,  but 
the  alternative  right  to  other  hmd  as  indemnity, 
vests  in  the  state.    lb. 

24.  Notwithstanding  the  use  of  words  in  the 
act  of  March  21, 1864  (13  Sts.  30),  imoorting  an 
absolute  present  grant  to  the  state  of  Nevada  of 
sixteenth  and  thirty-sixth  sections  for  the  support 
of  schools,  or  of  other  lands  as  an  equivalent 
"  where  such  sections  have  been  sold  or  other- 
wise disposed  of,"  the  grant  may  be  construed  to 
except  mineral  lands  granted  afterwards  by  virtue 
of  the  subsequent  act  regulating  grants  of  mineral 
lands,  the  sections  not  having  been  surveyed  at 
the  time  of  the  passage  of  the  act  of  1864.  Heg- 
denfddt  v.  Daneg  Gold  jr  Silver  Mining  Co,,  93 
U.  S.  634. 

25.  This  construction  of  the  act  of  1864  is 
strengthened  by  the  fact  that  the  Nevada  statute 
of  February  13,  1867,  ratified  it.     lb. 

26.  An  act  declaring  that  certain  sections  of 
land  in  a  territory,  when  surveyed,  shall  be  and 
are  reserved  for  school  purposes,  does  not  amount 
to  such  a  dedication  thereof,  that  congress,  with 
the  assent  of  the  territorial  legislature,  mav  not 
afterwards  brin^  them  withui  the  terms  of  the 
law  of  pre-emption.  Minnesota  v.  Bachelder,  1 
Wal.  109. 

27.  Whether  lands  have  been  selected  by  the 
secretary  of  the  treasury,  under  a  resen'ation  for 
school  purposes,  is  a  question  of  fact  for  the 
jury,  and  is  not  to  be  disposed  of  by  the  court  as 
a  presumption  of  law  from  the  fact  that  the  word 
"  school "  is  written  on  the  plat  thereof  in  the 
register's  office.  Dickins  v.  Mahana,  21  How. 
276. 

28. Aid  to  Railroads  —  Grants  therefor 

—  When  Title  passes  —  Conditions']  Where 
land  is  granted  to  aid  in  building  a  railroad,  and 
the  terms  of  the  grant  are  in  prcssenti,  the  title 
passes,  and  conditions  imposed  as  to  the  comple- 
tion of  the  road  are  conditions  subseqiient,  not 
conditions  precedent.  loioa  Railroad  Land  Co. 
V.  Courtright,  21  Wal.  310. 

29.  Willie  a  grant  of  alternate  sections  of 
public  land  to  a  railroad  company,  although  in 
terms  in  prcesenti,  may  be  limited  to  land  unoccu- 
pied at  the  time  of  the  location  of  the  road,  a 
grant  of  the  right  of  way  through  the  public  lands 
without  exception  or  reservation  will  attach  to 
land  acquirea  bv  a  third  person  aft«r  the  grant 
and  before  the  location  of  the  road.  [Waite, 
C.  J.,  dissenting.]  St.  Joseph  ^  Denver  City 
RaUroad  Co.  v.  Baldwin,  103  U.  S.  426. 


LAHBS    OF   imiTED   STATES  —  LEGISLATIVE 
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30.  Although  a  public  ^rant  conveying  a  pres- 
ent beneficial  interest  is  irrepealable,  a  grant  of 
lauds  to  a  state  or  territory  in  aid  of  the  con- 
struction of  a  railroad,  with  a  proviso  "  that  no 
title  shall  vest "  until  a  certain  part  of  the  road 
shall  be  finished  through  the  laud  granted,  may 
be  repealed  before  any  road  is  built,  there  being 
no  grant  in  prcesenti ;  and  with  the  repeal  fafi 
all  claims  of  tue  grantee  or  any  one  claiming  un- 
der it.  ("Wayne  and  Nelson,  JJ.,  dissenting.] 
Rice  V.  Minnesota  jr  Northwestern  Railroad  Co., 
1  Black,  358. 

31.  In  a  congressional  grant  of  lands  to  a  rail- 
road  corporation,  the  language  "  that  there  be  and 
is  hereby  granted  "  imports  a  grant  in  prcesenti 
and  not  one  in  future,  or  the  promise  of  a  grant, 
although  the  route  of  the  road,  to  aid  in  the  con- 
struction of  which  the  act  is  passed,  is  to  be 
afterwards  designated,  and,  until  designated,  the 
title  cannot  attach  to  any  specific  tracts;  and 
when,  on  the  establishment  of  the  route,  the  loca- 
tion becomes  certain,  the  title  acquires  precision 
and  attaches  to  the  lands.  Such  is  the  rule  ap- 
plicable to  the  act  of  July  1,  1862  (12  Sts.  489), 
granting  lands  in  aid  of  the  Kansas  Pacific  llail- 
wav  Company,  as  amended  by  the  act  of  July  2, 
1864  (13  Sts.  356)-  Missouri.  Kansas,  jr  Texas 
Railway  Co.  v.  Kansas  Pacific  Railway  Co.,  97 
U.  S.  491. 

32.  A  proYLsion  in  a  congressional  grant  of 
land  to  a  state  in  aid  of  the  construction  of  a 
railroad,  that,  if  the  road  be  not  completed  within 
a  specified  time,  that  part  of  the  land  remaining 
unsold  shall  revert  to  the  United  States,  is  equiv- 
alent  to  the  imposition  of  a  condition  subsequent, 
and  the  rules  applicable  to  conditions  subsequent 
in  the  case  of  private  grants  apply  thereto. 
Schulenberg  v.  Harriman,  21  Wal  44;  Fame- 
toorth  V.  Minnesota  Sf  Pacific  Railroad  Co.,  92 
U.  S.  49. 

33.  Where  a  grant  of  land  and  connected 
franchises  is  made  to  a  corporation  for  the  con- 
struction of  a  railroad  by  a  statute  which  pro- 
vides for  their  forfeiture  on  failure  to  perform 
the  work  within  a  prescribed  time,  the  forfeiture 
may  be  declared  by  legislative  act  without  judi- 
cial proceedings  to  ascertain  and  determine  the 
failure  of  the  grantee.  Any  public  assertion  by 
legislative  act  of  the  ownership  of  the  state  after 
the  default  of  the  grantee  —  such  as  an  act  re- 
suming control  of  the  road  and  franchises,  and 
appropriating  them  to  particular  uses,  or  granting 
them  to  another  corporation  to  perform  tne  work 
—  i»  equally  effective  and  operative.  Famxworth 
v.  Minnesota  jr  Pacific  Railroad  Co.,  92  U.  S.  49. 

34.  The  rights  of  contesting  corporations  to 
disputed  tracts  are  determined  by  tne  dates  of 
their  respective  grants,  and  not  by  the  dates  of 
the  location  of  the  routes  of  their  respective 
roads.  Missouri.  Kansas,  jr  Texas  Railway  Co. 
V.  Kansas  Pacific  Railway  Co.,  97  U.  S.  491. 

35.  Where  several  railroad  companies  claim 
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land  under  the  same  act  of  con^ss,  no  priority 
of  title  can  be  baaed  on  a  priority  of  location,  if 
the  later  location  is  wilkiu  the  time  limited  by 
the  act.  The  titles  whieb»  by  the  location, 
become  perfected,  rekite  back  to  the  time  of 
the  grant.  Where  the  lines  overlap,  the  lands 
vldcii  otherwise  would  be  claimed  by  each  of 
two  companies,  are  theirs  in  undivided  moieties. 
St.  Paul  Sf  Sioux  City  Railroad  Co.  v.  Winona 
Sr  St.  Peter  RaUroad  Co.,  112  U.  S.  720. 

36.  With  regard  to  "  lieu  lands,"  the  rule  is 
otherwise.  Where  the  land-grant  act  speaks, 
as  do  most  of  them,  of  lands  to  be  selected, 
priority  of  selection  gives  priority  of  title.     lb. 

37.  Where  an  act  making  a  large  grant  of 
public  land  along  the  line  of  a  projected  railroad 
in  aid  of  the  construction  thereof  is  amended, 
before  any  part  of  the  road  is  built,  b^  an  act  ex- 
tending the  limits  of  the  grant  on  either  side  of 
the  line,  and  providing  ''that  before  any  land 
granted  by  this  act  shallbe  conveyed  to  any  com- 
pany or  party  entitled  thereto  under  thix  act,"  the 
cost  of  surveying,  etc.,  shall  be  paid,  the  sums 
paid  to  be  used  to  prosecute  the  survey  of  public 
lands  along  the  line,  such  provision  of  the  latter 
act  will  be  deemed  to  apply  to  all  lauds  granted 
by  either  act.  Kansas  Pacific  Railway  Co.  v. 
Prescott,  16  Wal.  603. 

38.  An  act  granting  lands  to  a  state  to  aid  in 
the  construction  of  a  railroad,  and  declaring  that 
a  Quantity  of  land,  not  exceeding  one  hundred 
and  twenty  sections,  and  "  included  within  a  con- 
tinuous length  of  twenty  miles  "  of  the  road,  may 
be  sold,  and  that,  after  the  goyemor  shall  have 
certified  that  any  continuous  twenty  miles  of  the 
road  are  completed,  another  like  quantity  may  be 
sold,  and  so  nom  time  to  time  until  the  comple- 
tion of  the  road,  authorizes  a  sale  of  one  hundred 
and  twenty  sections  anywhere  along  the  line  of 
the  road  in  advance  of  the  construction  of  any 
part  of  the  road.  Jowa  Railroad  Land  Co.  v. 
Courtright,  21  Wal.  310. 

39.  A  provision  in  an  act  granting  lands  to  aid 
in  the  construction  of  a  railroad,  that  "said  rail- 
road shall  be,  and  remain,  a  public  highway  for 
the  use  of  the  government,"  free  from  all  toll  or 
other  charge,  for  the  transportation  of  any  prop- 
erty or  troops  of  the  government,  secures  to  the 
government  the  free  use  of  the  road,  but  not  of 
the  company's  rolling-stock.  [Clifford,  Swathe, 
Miller,  and  Davis,  JJ.,  dissenting?.]  Lake  Su- 
perior jr  Mississippi  Railroad  Co.  v.  United 
States,  93  U.  S.  442 ;  Atchvton,  Topeka,  j-  Santa 
FS  Railroad  Co.  v.  United  States,  Id. 

40.  A  requirement  that  a  railroad  company  in 
aid  of  which  land  is  granted  shall  file  a  map  in 
the  department  of  the  interior  designating  the 
general  route  of  the  road,  is  complied  with  bv 
filing  the  map  in  the  general  land  office,  although 
it  is  not  filed  in  the  office  of  the  register  and  re- 
ceiver  until  later.  Kansas  Pacific  Railway  Co. 
y.  Dunmeyer,  113  U.  8.  629. 
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41.  The  route  of  a  railroad  is  "definitely 
fixed,"  within  the  meaning  of  that  term,  as  used 
generally  in  the  land-^raut  acts,  where  a  map, 
designating  the  route,  is  filed  with  and  approved 
by  the  secretary  of  the  interior.  Walden  v. 
Knevals,  114  U.  8.  373.  It  is  not  necessary 
that  the  lands  should  be  first  withdrawn  from 
market.     Van  Wyck  v.  Knevals,  106  U.  8.  360. 

42.  The  route  is  definitely  fixed  when  the  map 
is  filed  in  the  office  of  the  commissioner  of  the 
general  land  office.  Kansas  Pacific  Railway  Co. 
V.  Dunmeyer,  113  U.  S.  629. 

43.  An  individual,  therefore,  who,  after  the 
filing  of  tlie  map,  enters  on  lands  covered  by  the 
grant,  and  obtains  a  patent,  takes  no  tiue  as 
against  the  railroad  company.    lb, 

44;  He  cannot  avail  himself  of  the  company's 
£Eulnre  to  complete  its  road.    Jb. 

45.  Nor  of  the  fact  that  the  route  was  changed 
after  the  map  was  filed,  the  land  claimed  by  him 
being  within  the  prescribed  distance  from  the 
line  as  shown  by  the  map  and  from  the  line  of 
the  road  as  built.    lb. 

46.  Where  acts  granting  lands  in  aid  of  a  rail- 
road provide  for  the  selection  of  other  lands  than 
the  alternate  sections  first  granted,  in  case,  when 
the  lines  of  the  road  are  aefiuitely  fixed,  it  shall 
appear  that  the  government  has  sold  any  of  the  sec- 
tions, and  require  the  secretary  of  the  interior  to 
reserve  such  other  lands  where  the  lines  shall 
have  been  established  and  a  map  definitely  show- 
ing them  shall  have  been  filed,  the  duty  of  the 
secretary  in  the  premises  does  not  arise  until  the 
filmg  of  a  map  diefinitely  showing  the  whole  line, 
not  a  part  of  it  merely ;  and  tlie  railroad  com- 
pany can  base  no  claim  on  a  selection  made  be- 
fore the  filing  of  the  map,  as  against  a  purchaser 
from  the  government.  Cedar  Rapids  ff  Missouri 
River  RaUroad  Co.  v.  Herring,  110  U.  S.  27. 

47.  Aid  to  Railroads —  Construction  of 

Particular  Grants,  cte.]  A  grant  of  alternate 
sections  of  public  lauds  for  a  railroad  which  pro- 
vides for  giving  other  lands  in  lieu  of  those  dis- 
posed of  within  the  sections  granted,  may  be 
construed  to  provide  for  indemnity  for  lands  dis- 
posed of  before  the  date  of  the  grant  as  well  as 
after,  although  words  importing  a  present  grant 
are  used.  Winona  jr  St.  Peter  Railroad  Co.  y. 
Barney,  113  U.  8.  618. 

48.  The  use  of  the  term  "  quantity  of  lands 
granted,"  in  an  act  enlarging  a  grant  for  a  rail- 
road from  six  to  ten  alternate  sections,  does  not 
change  tlie  grant  from  one  of  lands  in  place  to  one 
of  quantity,  it  being  apparent  that  the  words  were 
used  in  the  sense  of  **  six  sections."    lb. 

49.  A  provision  in  the  enlarging  grant  that 
lands  within  the  limits  of  the  extension  which 
have  been  granted  for  aiding  other  railroads  shall 
be  deducted  "from  the  full  quantity  of  lands 
hereby  granted,"  means  nothing  that  would  not, 
in  ifs  absence,  have  been  implied.  The  words 
"  the  full  quantity  granted "  denote  the  exteu- 
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sion,  wbich  must  be  reduced  to  the  extent  of  pre- 
vious grants.    lb, 

50.  An  act  increasing  the  qnantity  of  land 
granted  by  an  earlier  act  in  aid  of  a  railroad  com- 

5 any,  and  containing  languajB^e  inserted  in  abun- 
ance  of  caution  to  protect  nghts  existing,  is  not 
to  be  so  construed  as  to  repeal  the  funoamental 
clause  of  the  earlier  act,  or  to  narrow  exceptions 
therein  made.  Kansas  Pacific  BaUtoay  Co,  v. 
Dunmeyer,  113  U.  S.  629. 

51.  Where  an  act  grants  land  in  aid  of  a  rail- 
road within  certain  limits  and  in  certain  quanti- 
ties *'not  sold,  reserved,  or  otherwise  disposed 
of  by  the  United  States,  and  to  which  a  pre- 
emption or  homestead  claim  maj  not  have  at- 
tached at  the  time  tiie  line  of  said  road  is  defi- 
nitely fixed,"  the  company  acauires  no  rights  in 
land  to  which  a  homestead  claim  attaches  but 
which  is  abandoned  afterwards.     Ih. 

52.  The  grant  of  land  made  by  the  act  of  July 
2,  1864  (13  Sts.  356),  amending  the  act  of  July 
1, 1862  (12  Sts.  489),  to  aid  in  the  construction 
of  a  railroad,  etc.,  from  the  Missouri  River  to  the 
Pacific  Ocean,  was  one  of  quantity,  and  without 
lateral  limits.  The  grant  was  to  aid  in  the  con- 
struction of  the  entire  road,  and  not  merely  of  a 
portion  of  it;  and  it  was  intended  that  land 
should  be  taken  where  it  could  be  found  alonff 
the  general  direction  or  course  of  the  road,  ana 
without  reference  to  any  particular  section  of 
twenty  miles.  Nor  was  the  company  required  to 
apply  for  its  land  as  it  completed  each  section. 
And  while  the  land  department  had  no  right  to 
enlarge  the  quantity  on  one  side  of  the  road  to 
make  up  a  deficiency  on  the  other,  yet  if  patents 
were  so  issued,  thej  cannot  be  adjudged  invalid 
as  to  any  land  not  identified,  so  as  to  be  capable 
of  being  separated  from  that  properly  granted. 
United  States  v.  Burlington  ^  Missouri  River 
Railroad  Co.,  98  U.  S.  334. 

53.  Although  no  lateral  limit  was  prescribed, 
the  implication  was  that  the  land  should  be  taken 
as  near  the  road  as  nossible.  Where,  therefore, 
after  the  location  or  the  road,  alternate  sections 
within  a  twenty-mile  limit  were  withdrawn  from 
sale,  and  the  parts  not  previously  disposed  of  ap- 
propriated to  the  satisfaction  of  the  g^^nt,  lanos 
embraced  within  the  boundaries  of  those  thus 
withdrawn  were  not  afterwards  open  to  pre- 
emption. Wood  V.  Burlington  ^  Missouri  River 
RaUroad  Co.,  104  U.  S.  329. 

54.  Where  an  act,  like  that  of  1862,  grants 
lands  to  a  railroad  company  for  the  purpose  of 
aiding  in  the  construction  of  its  road,  and  pro- 
vides  that  all  lands  so  granted  which  **  shall  not 
be  sold  or  disposed  of "  oy  the  company  within  a 
certain  time  after  the  entire  road  shall  have  been 
completed,  shall  be  subject  to  settlement  and  pre- 
emption, like  other  lands,  at  a  certain  price  to  be 
paid  to  the  company,  —  the  company  may  mort- 
gage the  lands  in  fee  for  the  purpose  of  raising 
money  to  complete  the  road.    Such  provisions 
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should  be  so  construed  as  to  effect  their  primarr 
object  of  aiding  in  the  construction  of  tlie  road, 
and  the  words  "  or  disposed  of "  contemplating 
such  a  use.  [Glipford,  Millek,  and  Bradley, 
JJ.,  dissenting.]  Piatt  v.  Union  Pacific  RaU' 
road  Co.,  99  U.  S.  48. 

55.  Lands  within  the  limits  of  an  alleged  Mex- 
ican grant,  sub  judice  under  the  act  of  March  3, 
1851  ^9  Sts.  631),  for  the  settlement  of  private 
land  claims  in  California,  where  the  secretary  of 
the  interior  ordered  a  withdrawal  from  sale,  etc., 
of  lands  along  the  route  of  the  Western  Pacific 
Bailroad,  were  not  public  lands  within  the  mean- 
ing of  the  act  of  1862  and  the  amendatory  act 
of  1864,  granting  alternate  sections  of  public  land 
along  that  road  in  aid  of  its  construction,  and 
hence  could  not  pass  to  the  company  under  those 
acts.  [FiBLDandSTRONO,  J  J.,  dissenting.]  New- 
hall  V.  Sanger,  92  U.  8.  761. 

56.  Where,  however,  a  claim  under  a  Mexican 
grant  is  no  lon^r  sub  judice,  —  the  grant  having 
been  declared  invalid,  land  embracedtherein  may 
be  selected  by  a  railroad  company  under  an  act 
which,  like  the  act  of  July  25,  1866  (14  Sts. 
239),  granting  lands  to  the  California  &  Oregon 
Railroad  Company,  provides  for  the  selection  of 
lands  in  lieu  of  those  embraced  in  alternate  sec- 
tions first  designated,  but  found  to  be  occupied 
or  otherwise  disposed  of.  Ryan  v.  Central  Pacific 
RaUroad  Co.,  99  U.  8.  382. 

57.  A  railroad  company  is  not  to  be  excluded 
from  the  rights  given  by  the  act  of  March  3, 1875 
(18  Sts.  482),  which  authorizes  any  railroad 
company  duly  organized  under  the  law  of  any 
state  or  territory  to  use  a  defile,  cafion,  or  pass  on 
the  public  land,  notwithstanding  prior  occupancy 
by  another  road,  merely  because  its  movements  are 
controlled  by  or  conducted  in  the  interest  of  an- 
other company.  Denver  &  Rio  Grande  Railvoay 
Co.  V.  Ailing;  Denver  Sf'  Rio  Grande  Railibay 
Co.  V.  Cafion  City  (f  San  Juan  Railway  Co.,  99 
U.  S.  463. 

58.  Upon  the  question  of  which  of  two  rail- 
road companies  acquired  paramount  rights  in  such 
a  cafion,  one  company  having  made  a  preliminary 
survey  through  it,  and  constructed  portions  and 
branches  of  its  road  on  either  side  of  it,  and  not 
having  at  any  time  abandoned  its  intention  ulti- 
mately to  occupy  it,  although  between  the  time 
of  the  survey  and  the  actual  occupancy  of  a  part 
of  it  with  the  intention  of  beginning  construction, 
six  years  had  elapsed,  and  tlie  other  company  hav- 
ing, on  the  day  of  such  occupancy,  taken  posses- 
sion of  it  with  a  large  force  of  men,  and  begun 
and  continued  work,  it  was  held  that  the  former 
company  had  the  better  and  prior  right.  [  Waite, 
C.  J.,  dissenting]    lb. 

59.  The  proviso  in  the  act  of  May  15,  1856 
(11  Sts.  9),  granting  land  to  Iowa  to  aid  in  the 
consiniclion  of  railroads,  which  excluded  from 
the  grant  all  lands  theretofore  "  reserved  by  any 
act  of  congress,  or  in  any  manner,  by  competent 
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authority,  for  tbe  purpose  of  aiding  in  any  object 
of  internal  improvement,  or  for  any  purpose 
Tfhatever/'  excluded  swamp  lauds  granted  to  the 
state  by  the  act  of  September  28,  1850  (9  Sts. 
519).  those  lands  beint?  so  reserved.  Burlington 
if  Missouri  River  Railroad  Co.  v.  Fremont 
County,  9  Wal.  89. 

60.  The  title  to  lands  granted  to  the  state  by 
the  act  of  1856  vested  as  the  roads  were  located ; 
and  it  was  not  devested  by  a  cliange  of  location 
authorized  by  a  subsequent  act,  no  lands  being  in 
fact  accepted  or  received  under  the  later  act ;  and 
were  it  otherwise,  the  title  could  not  be  disputed 
by  settlers,  but  only  by  the  government.  [Brad- 
let,  J.,  dissenting.]  Grinnell  v.  Chicago,  Rack 
Island,  i' Pacific  Railroad  Co.,  103  U.  S.  739. 

61.  Swamp  lands  in  Missouri  did  not  pass  by 
the  act  of  June  10,  1853  (10  Sts.  8),  granting 
land  to  the  state  in  aid  of  the  construction  of  raiE 
Tonds,  the  act  excepting  lands  reserved  by  any  act 
of  congress  or  otherwise,  and  those  lands  having 
passed  to  the  state  under  the  swamp-land  act  of 
September  28.  1850  (9  Sts.  519).  Hannibal  j* 
St.  Joseph  RaUroad  Co.  v.  Smith,  9  Wal.  95. 

62.  Where  one  sues  for  hmd  which  he  claims 
under  the  act  of  1852,  it  is  competent  to  prove 
by  witnesses  who  know  the  land  that  it  is  swamp 
laud,  and  so  within  tlie  act  of  1850,  although  under 
tliat  act  it  was  the  duty  of  the  secretary  of  the 
interior  to  identify  such  lands  and  furnish  the 
state  with  a  list  thereof,  that  duty  not  having 
been  performed.  [Cufford,  J.,  dissenting.]  lb. 
See  French  v.  Fyan,  93  U.  S.  169. 

63.  The  location  of  lands  granted  to  Missouri 
by  the  act  of  1852  was  not  fixed,  within  the 
meaning  of  that  act  and  of  the  state  statute  ac- 
cepting the  grant,  by  mere  location  of  the  road, 
nor  until  the  railroad  company  caused  a  map  of 
the  road  to  be  recorded  in  accordance  with  that 
atJIute.     Baker  v.  Gee,  1  Wal.  333. 

64.  Under  the  act  of  March  3,  1863  (12  Sts. 
772),  granting  to  Kansas,  in  aid  of  railroads,  alter- 
nate sections  of  land  on  each  side  of  the  proposed 
roads,  and  providing  that  if,  where  the  lines  of  the 
roads  should  be  definitely  fixed,  it  should  appear 
that  the  United  States  had  sold  or  reservea  for 
any  purpose  any  part  of  such  lands,  other  lands 
should  be  selectea  in  the  stead  of  those  thus  sold, 
reserved,  or  '*  otherwise  appropriated,"  a  with- 
drawal, by  the  land  office,  or  land  along  the 
"  probable  line  "  of  one  of  these  roads,  before 
the  line  was  definitelv  fixed,  was  held  not  to 
affect  the  rights  in  sucli  land  of  a  railroad  com- 
pany, which,  but  for  such  withdrawal,  could 
claim  title  thereto  by  virtue  of  a  compliance  with 
the  provisions  of  the  nets  relating  to  the  Pacific 
Railroad.  Kansas  Pacific  Railroad  Co.  v.  At- 
chison, Topeka,  (f  Santa  Fe  Railroad  Co.,  112 
U.S.  414. 

65.  There  is  nothing  in  the  act  of  June  2, 
1864>  (13  St4.  95),  grantinglands  in  Iowa  to  the 
Cedar  Bapids  &  Missouri  Kiver  Railroad  Com- 
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pany,  which  indicates  a  departure  from  the  rule 
governing  railroad  land  grants  generally,  that  the 
quantity  of  land  is  to  be  measured  by  the  length 
of  road  constructed,  without  regard  to  the  length 
located.  Cedar  Rapids  jr  Missouri  River  RaU- 
road Co.  V.  Herring,  110  U.  S.  27. 

66.  Where  an  act  grants  to  a  railway  company 
a  right  of  way  through  the  public  land,  and 
through  a  certain  narrow  cafion  thereon,  and  be- 
fore the  canon  is  occupied  a  general  act  is  passed 
giving  to  any  railroad  company  the  riglit  to  oc- 
cupy any  cafion  or  pass  notwithstanding  prior 
occupancy  by  another  company,  and  afterwards 
the  time  within  which,  by  the  granting  act,  the 
company  was  required  to  complete  its  road  is  ex- 
tended, and  the  company  accepts  the  benefits 
conferred  by  the  act  so  extending  the  time,  and 
takes  possession  of  the  cafion  by  virtue  of  the 
right  that  this  act  confers,  it  must  share  its  occu- 
pancy with  another  company  claiming  the  right 
of  occupancy  under  the  general  act.  Denver  fc 
Rio  Grande  Railway  Co.  v.  Ailing  ;  Denver  j* 
Rio  Grande  Railway  Co.  v.  Canon  City  jr  San 
Juan  Ra'dway  Co.,  99  U.  S.  463. 

67.  An  act  granting  a  right  of  way  to  a  rail- 
road company,  as,  e.  g.,  the  act  of  June  2,  1872 
(17  Sts.  339),  may  be  construed  as  taking  effect, 
by  relation,  from  the  time  when  the  location  and 
appropriation  are  made,  the  title,  until  then,  be- 
inf^  imperfect,  where  such  construction  can  be 
fairly  implied  from  the  langua^  of  the  grant 
and  the  circumstances  under  which  it  was  made. 
[Waits,  C.  J.,  dissenting,  on  the  ground  that 
here  the  act  conferred  a  license  merely  to  enter 
on  lands  which  should  be  unappropriated  at  the 
time  of  the  permanent  location  of  the  road.]    Jh. 

68.  A  grant  of  public  land  in  aid  of  a  rail- 
road, which  reserves  all  lands  already  reserved  to 
the  United  States  "  for  the  purpose  of  aiding  in 
any  object  of  internal  improvement,  or  for  any 
other  purpose  whatsoever,  excepts  land  reservea 
by  treaty  for  an  Indian  tribe,  through  which 
the  granting  act  gives  to  the  railroad  a  right  of 
way,  and  to  which  the  Indian  title  afterwards  is 
extinguished  by  a  treaty  authorized  by  an  act  of 
even  date  with  the  granting  act,  authorizing  trea- 
ties for  the  removal  of  the  Indian  tribes  with- 
in the  state  and  the  extinction  of  their  titles. 

SSwAYKE,  Field,  and  Strong,  JJ.,  dissenting.! 
\eavenworth,  Lawrence,  jr  Galveston  Railroad 
Co.  V.  United  States.  92  U.  S.  733 ;  Missouri, 
Kansas,  jr  Texas  Railway  Co.  v.  United  States, 
Id.  700. 

69.  Nor  can  the  fact  that  the  granting  act 
provides  for  the  selection  of  other  lands  in  case 
the  alte.mate  sections  granted  should  be  taken 
up  or  reserved  by  the  United  States  for  other 
purposes  affect  the  case.     lb. 

70.  Nor  the  fact  that  the  treaty,  while  provid- 
ing for  the  survey  and  sale  of  the  land  relin- 
quished by  the  tnbe,  contained  a  recital  which, 
while  obscure  and  indefinite,  might  be  construed 
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to  recognize  a  grant.  [Swatnx,  Field^  and 
Strong,  JJ.,  dissenting.]    Ih. 

71.  Nor  has  a  subsequent  act,  passed  for  the 
sole  purpose  of  enabling  the  company  to  relocate 
its  road,  any  bearing  on  the  case,  although  con- 
taining a  misrecital,  where  it  expressly  leaves  the 
rights  of  the  company  to  be  determined  by  previ- 
ous legislation.  [Swaynb,  Field,  and  otbong, 
JJ.,  dissenting.]     lb. 

72.  Where  congress  by  resolution  g^nted, 
subject  to  the  president's  approval,  a  certain 
fractional  section  '*  on  the  west  side "  of  a  mili- 
tary reservation,  for  the  construction  of  &  rail- 
road, provided  the  usefulness  of  the  reservation 
for  military  purposes  would  not  be  impaired,  it 
was  held,  in  view  of  the  intent  of  the  resolution 
and  of  tihe  determination  to  be  made  by  the  pres- 
ident, that  a  fractional  section  within  the  reser- 
vation was  intended.  RepMican  River  Bridge 
Co.  V.  Kansas  Pacific  RaUwny  Co.,  92  U.  S.  315. 

73.  SwampAand   Grants  —  Effect    of 

Grant  —  Application  of  Proceeds."]  The  swamp- 
land act  of  September  28, 1830  (9  Sts.  519),  con- 
ferred a  present  vested  right  superior  to  a  right 
under  any  subsequent  ^rant,  although  the  lands 
were  afterwards  to  be  identified  by  the  secretary 
of  the  interior.  [Clifford.  J.,  dissenting.]  Han. 
nibal  (r  St.  Joseph  RaUroad  Co.  v.  Smith,  9  Wal. 
95 ;  French  v.  Fyan,  93  U.  S.  169 ;  Martin  v. 
Marks,  97  U.  S.  346. 

74.  It  operated  as  a  grant  in  prcssenti  to  the 
states  then  in  existence  of  the  swamp  lands  with- 
in their  respective  limits.  Rice  v.  Sioux  City 
fr  St.  Paul  RaUroad  Co.,  110  U.  S.  695. 

75.  But  not  to  a  state  afterwards  admitted  to 
the  Union,  although  the  act  of  admission  pro- 
vided that  all  the  laws  of  the  United  States  not 
locally  inapplicable  should  have  the  same  force 
and  effect  within  that  state  as  in  other  states  of 
the  Union.     lb. 

76.  The  neglect  of  the  secretary  of  the  inte- 
rior  to  make  out  and  certify  lists  of  such  lands 
to  the  states,  etc.,  as  required  by  the  act,  caused 
the  passage  of  the  act  of  March  3, 1857  (11  Sts. 
251),  which  confirmed  selections  duly  made  and 
reported  prior  to  its  passage.  Where,  on  a  ques- 
tion of  title,  it  did  not  appear  from  the  record 
before  the  supreme  court  when  the  selection  re- 
lied on  was  filed  in  the  general  land  office,  it  was 
held  that  the  triers  of  fact  had  a  ri^ht  to  presume 
that  the  state  surveyor-general  did  his  duty  by 
forwarding  the  list  before  the  passage  of  the  act, 
it  having  Deen  filed  with  and  approved  by  him  in 
1852.     Martin  v.  Marks,  97  U.  S.  345. 

77.  The  claim  of  a  county  to  lands  as  swamp 
and  overflowed  lands  cannot  be  sustained,  where 
the  claim  is  based  on  a  list  which  is  itself  merely 
a  claim,  which  has  never  been  recognized,  ap- 
proved, or  allowed  by  any  department  of  the  gov- 
ernment, and  which  is  shown  to  be  inaccurate 
and  unreliable.  Buena  Vista  County  y.  Iowa 
FalU  fr  Sioux  CUy  RaUroad  Co.,  112  U.  S.  165. 
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78.  Although  the  act  expresses  its  purpose  to 
be  the  rechuming  of  the  lands,  and  provides  that 
their  proceeds  "  shall  be  appUed  exclusively,  as 
far  as  necessary,"  to  that  purpose,  a  scheme 
under  which  the  state,  in  granting  the  lands  to 
counties,  provides  for  the  mversion  of  their  pro- 
ceeds to  purposes  of  education,  highway  improve- 
ments, etc.,  is  not  to  be  declared  inconsistent 
with  the  requirements  of  the  act,  it  not  appearing 
that  any  necessity  exists  for  devoting^  tne  pro- 
ceeds to  purposes  of  drainage.  American  Emi^' 
grant  Co.  v.  Adame  County,  100  U.  S.  01. 

79.  The  application  by  a  state  of  the  proceeds 
cannot  be  questioned  by  private  parties.  The 
state  is  accountable  only  to  the  United  States. 
Mills  County  v.  Chicago,  Burlington,  jr  Quincy 
RaUroad  Co.,  107  U.  8.  557;  Hagar  v.  Recla. 
motion  District,  111  U.  S.  701.  And  see  Arner^ 
ican  Emigrant  Co.  v.  Adams  County,  100  U.  S. 
61. 

80.  Moreover,  the  appropriation  of  the  pro- 
ceeds  of  these  lands  rests  solely  in  the  good  faith 
of  the  state.  Neither  a  contract  nor  a  trust  fol- 
lowing the  lands  was  created  by  the  act.     Jb. 

81.  —  Oregon  Donation  Grant  —  When 
and  on  what  Condition  it  takes  Effect —  To  whom 
it  inures."]  Under  the  act  of  September  27, 1850 
(9  Sts.  496),  rekting  to  donations  of  pubUc  land  to 
settlers  in  Oregon,  the  right  of  the  claimant  be- 
came perfect  when  the  certificate  of  the  surveyor- 
general  and  accompanying  proofs  were  received 
by  the  commissioner  of  tiie  ^neral  land  office, 
and  he  found  no  valid  objection  thereto.  Stark 
V.  Starr,  6  Wal.  402. 

82.  The  lan^age  of  the  act, ''  that  there  shall 
be,  and  hereby  is,  granted  **  laud  to  every  settier 
who,  among  other  things,  "shall  have  resided 
upon  "  it  for  a  certain  time,  imports  a  future,  not 
a  present,  grant,  although  appropriate  for  a  pres- 
ent grant  were  there  a  present  grantee ;  and  a 
settler  cannot  take  until  the  expiration  of  the 
prescribed  time  of  residence.  Heill  v.  Russell, 
101  U.  S.  503. 

83.  And  the  act  providing  further  that,  on 
the  death  of  any  settler  before  the  expiration  of 
the  reouisite  term  of  residence,  his  rights  shall 
desoena,  etc.,  his  heirs,  on  his  death,  take  no 
title  to  the  land,  but  only  the  right  to  acquire  it 
from  the  United  States.  lb. ;  Vance  v.  Burbank, 
101  U.  S.  514. 

84.  The  act  of  May  20, 1836  (5  Sts.  31),  pro- 
viding that  patents  issued  in  the  name  ot  a  de- 
ceased  person  shall  inure  to  his  heira  and  as- 
signs, applies  to  patents  issued  under  the  act 
011850,  which  gives  the  property  of  a  deceased 
intestate  husband  or  wife  to  tne  survivor  and  the 
children  or  the  heirs  of  the  intestate  "in  equal 
proportions ; "  and  the  two  acts  must  be  construed 
together,  and,  so  construed,  they  give  the  land 
to  the  surviving  children  and  husband  or  wife  in 
equal  shares,    thvenport  v.  Lamb,  13  Wal.  418. 

85.  Under  the  act  of  July  17, 1854  (10  Sts. 
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305),  amending  the  act  of  1S50,  a  husband  and 
wife,  who,  by  reason  of  residence  and  cultivation, 
were,  under  the  latter  act,  entitled  to  a  patent, 
could,  before  receiving  it,  sell  and  convey  the 
land,  so  as  to  cut  off  tiie  rights  of  his  or  of  her 
children  or  heirs,  in  case  of  his  or  her  death  be- 
fore  its  issue.     Barney  v.  Dolph,  97  U.  S.  652. 

86.  The  term  *'  single  mau,"  in  section  4  of 
the  act  granting  lands  to  "  every  white  settler  or 
occupant,  .  .  .  American  half-breed  Indians  in- 
cluded, "  includes  an  unmarried  woman.  Silver 
V.  Ladd,  7  Wal.  219. 

87.  That  the  labor  of  cultivating  the  land  as 
required  by  the  act  be  not  done  by  the  settler  in 
person  is  unimportant ;  if  it  be  done  by  his  ser- 
vants or  frienos  for  his  benefit  and  under  his 
claim,  it  is  sufficient.    Ih. 

88.  Relief  of  Inhabitants  of  Toums  on 

Public  Lands,']  A  patent  issued  to  the  corporate 
authorities  of  Portland,  Oregon,  in  December, 
1860,  on  an  entry  under  the  act  of  May  23, 1844 
(5  Sts.  657)*  for  the  relief  of  citizens  of  towns  lo- 
cated on  public  lands  in  certain  cases,  passed  no 
title  to  the  land  covered  by  the  donation  claim 
of  a  person  whose  right  to  a  patent  was  perfected 
before  sucli  entry,  and  whose  claim  was  surveyed 
before  that  act  was  extended  to  that  territory,  as 
it  was,  with  certain  qualifications,  by  the  act  of 
1854.     Stark  v.  Starr,  6  Wal.  402. 

89.  Under  the  act  of  1844,  authorizing  the 
probate  judge  of  the  county,  in  counties  where 
a  town  has  been  settled  before  the  land  has  be- 
come subject  to  entry,  to  make  entry  in  trust  for 
the  settlers,  the  act  of  May  28,  1864  (13  Sts. 
94),  conferring  authority  in  like  manner  to  en- 
ter the  land  on  which  Denver  is  located,  and  the 
Colorado  statute  of  March  11, 1864,  regulating 
tlie  rights  of  settlers,  etc.,  in  such  case,  the  set- 
tler in  possession  on  the  passage  of  the  act  of 
1864  and  at  the  time  of  entrv  is  the  person  en- 
titled to  conveyance  from  the  trustee.  Cofield 
V.  McCUUand,  16  Wal.  331. 

90.  But,  under  that  statute,  a  settler  who  did 
not  make  and  deliver  to  the  judge  a  written 
statement  describing  land  claimed,  within  ninety 
days  after  publication  of  notice  of  the  entry,  was 
barred  of  all  right  therein.    lb. 

91.  The  right  of  an  occupant  to  land  under  the 
act  of  March  2,  1867  (14  Sts.  541),  for  the  re- 
lief of  the  inhabitants  of  cities  and  towns  on  the 

Eublic  lands,  which  provides  that  the  lands  may 
e  entered  in  trust  for  the  occupants,  and  under 
the  Utah  statute  providing  for  the  execution  of 
trusts  arisinff  unaer  that  act,  was  lost  where  the 
occupant  had  abandoned  his  possession,  or  had 
sold  his  possessory  right  before  the  entry  was 
made  by  the  corporate  authorities.  Stringfellow 
V.  Cain,  99  U.  S.  610 ;  Folsom  v.  Dewey,  103 
U.S.  738. 

92.  And  this  may,  in  some  circumstances,  de- 
feat the  rights  of  minors  in  lands  occupied  be- 
fore bis  death  by  their  father,  but  sold  and 
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abandoned  by  their  mother  and  natural  guardian, 
or  sold  by  the  administrator.     76. 

93.  Improvement  of  Des  Moines  River 

—  Other  Internal  Improvements  —  Various  Pur- 
poses.') The  act  of  August  8,  1846  (9  Sts.  77), 
granting  to  the  territory  of  Iowa,  '*  for  the  pur- 
pose of  aiding  said  temtorv  to  improve  the  navi- 
gation of  the  Des  Moines  Kiver  from  its  mouth  to 
the  Raccoon  Fork,  so  called,  in  said  territory,  one 
equal  moiety  in  alternate  sections  of  the  public 
lands  . . .  in  a  strip  five  mUes  in  width  on  eacn  side 
of  said  river,"  to  be  selected  by  an  agent  of  the 
territory,  subject  to  the  approval  of  the  secretary 
of  the  treasury,  did  not  ffrant  lands  above  the 
fork ;  and  a  patent  issued  by  the  state  for  such 
lands  gave  no  title,  although  issued  on  a  con- 
trary constniction  of  the  act  approved  by  tlie 
secretary.  Dubuque  jr  Pacific  Railroad  Co.  v. 
LUchfeid,  23  How.  66. 

94.  The  act  of  May  15,  1856  (11  Sts.  9), 
granting  land  to  Iowa  to  aid  in  the  construction 
of  certain  railroads,  by  the  proviso  that  lands 
theretofore  reserved  by  statute,  "  or  in  any  other 
manner  by  competent  authority,"  to  aid  in  in- 
ternal improvement,  should  be  reserved  from  the 
operation  of  the  act,  operated,  with  the  joint 
resolution  of  March  2,  1861  (12  Sis  251), 
and  the  act  of  July  12,  1862  (12  Sts.  543),  to  re- 
serve and  convey  to  the  state,  to  aid  in  the  im- 
provement of  that  river,  an  equal  moiety,  in 
alternate  sections,  of  the  public  lands  on  or  within 
five  miles  of  that  river  between  the  Raccoon 
Fork  and  the  northern  boundary  of  the  state,  for 
the  use  of  those  to  whom  the  state  had  granted, 
on  the  assumption  that  those  lands  were  covered 
by  the  grant  of  1846.  Walcott  v.  Des  Moines 
Navigation  Co.,  6  Wal.  681,  689;  WiUiamn  v. 
Baker,  17  Wal.  144;  Homestead  Co.  v.  Des 
Moines  Valley  Railroad  Co.,  17  Wal.  153.  See 
Wolsey  V.  Chapman,  101  U.  S.  755. 

95.  When  the  act  of  1862  took  effect  as  a 
grant  to  the  state,  for  the  use  of  its  grantees, 
there  was  no  Indian  title  to  lands  above  the  east 
fork  in  the  way  of  the  grant.  Dvbu<fAe  Sf  Sioux 
City  Railroad  Co.  v.  Des  Moines  p  cUley  Rail- 
road Co.,  109  U.  S.  329. 

96.  One  to  whom  the  state,  by  the  statute  of 
July  14,  1856,  conveyed  generally  only  such 
rights  to  those  lands  as  it  took  by  the  act  of  that 
year,  was  not,  therefore,  a  taker  of  a  title  which 
**  proved  invalid,"  within  the  meaning  of  that 
provision  of  the  act  of  1862  which  directed  that 
other  lauds  be  set  apart  to  the  state  for  the  use 
of  its  grantees  whose  titles  had  failed,  but  a 
taker,  as  was  the  state,  of  no  title  at  all ;  and 
was  not  entitled,  as  a  cestui  que  trust,  to  share  in 
the  lands  so  granted  as  an  indemnity.  Home- 
stead Company  v.  Des  Moines  Valley  Railroad 
Co.,  17  Wal.  153 ;  Cnlleyy.  Burrows,  Id.  167. 

97.  Nor  is  such  a  grantee  entitled  to  share  in 
such  lands  because  thry  were  set  apart  on  the 
theory  that  the  act  of  1856  was  operative  to  con- 
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vey  river  lands  to  the  use  of  the  railroads,  and 
did  not  reserve  them  for  the  improvement  of  the 
river,  and  were  therefore  set  apart  in  sufficient 
quantity  to  indemnify  for  the  river  lands  so  con- 
veyed, the  state  having  granted  the  indemnitv 
lands  to  a  company  engaged  in  buildkig  a  rail- 
road along  the  nver,  and  congress,  witli  full 
knowledge  of  what  the  state  had  done,  by  the  act 
of  March  3, 1871  (16  Sts.  582),  having  confirmed 
the  title  tlierein  to  the  state  and  its  grantees.  lb, 

98.  Although  the  alternate  sections  of  land 
along  the  Des  Moines  Biver  above  the  Raccoon 
Fork  were  reserved  from  sale  by  the  action  of 
the  executive  department,  and  so  did  not  pass  to 
the  state  when  selected  as  school  lands  under  the 
act  of  September  4,  1841  (5  Sts.  453),  nor  as 
railroad  lands  under  the  act  of  1856,  and  were 
not  open  to  pre-emption,  they  were  not  actually 
given  to  the  state,  and  hence  were  not  taxable 
thereby  until  the  joint  resolution  of  1861  was  ad- 
opted. Litchfield  v.  Webster  County,  101  U.  S. 
773 ;  Litchfield  v.  Hamilton  County,  Id.  781. 

99.  The  act  of  1841,  i-elative  to  granting  land 
to  certain  states  for  purposes  of  internal  improve- 
ment, did  not  vest  tne  fee  in  the  states ;  so  that 
in  a  suit  to  try  the  legal  title  a  patent  from  the 
United  States  will  prevail  over  one  from  a  state. 
Foley  V.  Harrison,  15  How.  433. 

100.  Under  the  act  of  August  3, 1846  (9  Sts. 
51),  the  commissioner  of  the  general  land  office 
had  power  to  decide  finally  on  the  claims  to  such 
lauds ;  and  his  decision,  with  a  patent  thereon, 
were  conclusive  of  title  in  the  patentee.     lb. 

lOL  As,  in  general,  lands  which  in  the  execu- 
tion of  an  act  may  fall  within  grants  to  others 
are  held  to  be  excluded  from  sale  or  pre-emption, 
the  lands  claimed  bv  Carondelet,  Missouri,  as  a 
part  of  the  common  lands  the  title  to  which  was 
confirmed  by  the  act  of  June  13,  1812  (2  Sts. 
748),  were  not  open  to  selection  by  the  state  as 
a  part  of  the  land  granted  thereto  by  the  act  of 
1841  until  after  ascertainment  of  the  boundary 
line  and  the  consequent  determination  against  the 
validity  of  that  claim  by  the  secretary  of  the  in- 
terior on  February  23, 1855.  Shepley  v.  Cowan, 
91  U.  S.  330. 

102.  The  title  of  Missouri  to  the  four  sections 
of  land  granted  by  the  act  of  March  6,  1820  (3 
Sts.  547),  with  power  to  the  legislature  to  locate, 
became  complete  when  the  selection  was  duly 
made  and  notice  thereof  given  to  the  surveyor- 
general.     Lessieur  v.  Price,  12  How.   59. 

103.  Under  the  act  of  June  13,  1812  (2  Sts. 
748),  confirming  titles  to  village  lots,  out-lots, 
and  commons  in  Missouri,  while  title  vested  in 
claimants  of  private  lots  which  could  be  identi- 
fied by  possession,  the  title  did  not,  and  could  not, 
vest  in  claimants  of  commons  which  were  vague 
and  uncertain  as  to  boundarv  and  location,  until 
the  commons  were  surveyed  as  the  act  required. 
Carondelet  v.  St.  Louis,  1  Black,  179. 

104.  Where  such  a  survey  was  made  for  a 
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village,  and  the  town  authorities  accepted  it,  and 
recognized,  and  acted  on  it  in  various  ways  for 
many  years,  the  town  was  held  to  be  concluded 
in  a  contest  with  a  neighboring  town  for  more 
land  and  a  different  boundary.    lb. 

105.  The  act  of  1812  was  a  grant  in  prcesenii 
of  all  the  interest  of  the  United  States  in  the  lands 
therein  granted.  Glasgow  v.  Hortiz,  1  Black,  595. 

106.  Although  the  act  provided  for  a  survey 
of  the  out-boundaries  of  common-fields,  neither 
the  neglect  of  the  surveyor  to  make  it,  nor  a 
mistake  in  it  when  made,  could  defeat  the  title 
of  the  bolder  of  the  lot  under  the  act.    lb. 

107.  The  act  of  March  3,  1»23  (3  Sts.  786), 
to  confirm  claims  for  lots  in  Peoria,  did  not  ap- 
ply to  out4ots  near  the  old  village,  but  to  those 
in  the  new  town.    HaU  v.  Papin,  24  How.  132. 

108.  Under  that  act,  no  one  was  entitled  to  a 
confirmation  of  a  claim  to  more  than  ten  acres,  or 
to  a  confirmation  of  chiims  to  more  than  one  set- 
tled and  improved  lot.    lb. 

109.  Under  an  act  which,  in  effect,  made 
valid  a  void  entry  of  public  land,  and  deckired 
that  the  title  should  inure  to  the  benefit  of  the 
enterer's  grantees,  so  far  as  he  might  have  con- 
veyed the  same,  and  a  patent  issued  to  the  en- 
terer  accordingly,  it  was  held,  the  enterer  having 
conveyed  to  A.,  and  A.  to  B.,  by  warranty  deeds, 
and  B.  to  C.  by  deed  of  quitclaim,  before  the  pas- 
sage of  the  act,  that  the  title  inured  to  the  ben- 
efit of  C,  and  not  to  that  of  D.,  to  whom  B. 
conveyed  by  warranty  deed  after  the  passage  of 
the  act,  the  act  having  applied  the  doctrine  of  re- 
lation, and  made  no  distinction  between  grantees 
with  warranty  and  those  without.  McCarthy  v. 
Mann,  19  Wal.  20. 

110.  By  a  fair  construction  of  the  act  of  July 
23,  1866  (14  Sts.  218),  confirming  selections 
theretofore  made  by  California  of  any  portion  of 
the  public  domain,  and  of  the  act  of  March  3, 
1853  (10  Sts.  244),  the  exception  in  section  1  of 
the  former  act  of  lauds  "  hela  or  claimed  under  a 
valid  Mexican  or  Spanish  grant "  must  be  deter- 
mined as  of  the  day  when  the  claimant,  under  a 
state  selection,  undertook  to  prove  up  his  claim 
after  the  surveys  had  been  made  and  filed,  and 
within  the  time  allowed  thereafter  to  pre-emptors. 
If  at  that  date  the  land  selected  by  tlie  state  was 
excluded  from  such  a  grant,  either  by  judicial  de- 
cision or  by  a  survey  made  by  the  United  States, 
the  claimant  may  have  his  claim  confirmed. 
HujfY.  Doyle,  93  U.  S.  558. 

111.  Section  9,  act  of  July  26, 1866  (14  Sts. 
2S3)>  "  granting  the  right  or  way  to  ditch  and 
canal  owners  over  the  public  lands/'  etc.,  was 
intended  only  to  confirm  to  owners  of  water- 
rights  and  of  ditches  and  canals  the  rights  en- 
joyed by  them  under  local  customs,  hiws,  and 
decisions  of  the  courts  prior  to  the  passage  of 
the  act,  not  to  confer  an^  absolute  right  ot  way 
over  the  public  domain  independent  in  its  enjoy- 
ment of  such  customs,  etc.    Both  that  right  and 


1255 


DIGEST  OF  DECISIONS. 


1256 


LANDS    07   UNITED   STATES  —  LBGISLATIVS 
0BANT8  —  continued. 

the  right  to  the  use  of  the  water  Trere  intended 
to  be  kft  dependent  thereon.  Jennisan  t.  Kirk, 
98  U.  8.  453. 

112.  Aa  agreement  whereby  A.  binds  himself, 
on  the  location  by  B.  of  certain  certificates  for 
laud  iu  Minnesota,  issued  under  the  act  of  July 
i7,  1854  (10  Sts.  304),  for  Und  in  lieu  of  land 
held  by  Sioux  half-breeds  under  the  reservation 
iu  the  treaty  of  February  24, 1831  (7  Sts.  328), 
to  secure  title  thereto  to  be  lawfully  vested  in  B., 
is  not  in  violation  either  of  the  act  or  of  the  treaty, 
and  may  be  specifically  enforced,  although  the 
act  protected  from  location  lands  already  occu- 
pied, and  the  location  is  made  on  land  occupied 
oy  B.  That  provision  of  the  act  was  one  the  bene- 
fit of  which  tne  occupant  might  waive.  Myrick 
V.  Thtmpson,  99  U.  8.  291. 

113.  The  restriction  in  the  act  upon  the  loca- 
tion  of  such  certificates  to  land  on  which  im- 
provements have  been  made,  applies  to  unsur- 
veyed  lands  not  reserved  by  government,  not  to 
unoccupied  lands  subject  to  pre-emption  or  pri- 
vate  sale     Xbm 

114.  The  act  of  August  14, 1848  (9  Sts.  323), 
establishing  the  territonal  government  of  Oregon, 
which  deckred  that  the  title  to  land  then  oc- 
cupied as  missionary  stations  should  be  con- 
firmed and  established  in  the  several  religious 
societies  to  which  the  stations  belonged,  gave  no 
title  to  land  the  occupancv  of  which  bad  been 
abandoned  from  fear  of  the  Indians  in  1847, 
and  not  resumed  for  several  years.  Missionary 
Society  v.  DalUs,  107  U.  S.  336 ;  Missionary 
Society  v.  Kelly,  Id.  347. 

115.  The  exception  in  the  act  of  May  26, 
1824  (4  Sts.  66),  granting  certain  lots  to  the 
city  of  Mobile  and  to  certain  persons,  of  lots  of 
which  the  local  Spanish  authorities  had  made 
new  grants  or  orders  of  survey  "  during  the  time 
at  which  they  had  the  power  to  grant  the  same," 
held  to  refer  to  grants  made  by  those  authorities 
after  the  acquisition  of  Louisiana  by  the  United 
States  and  before  the  cession  of  Florida  of  land 
lying  between  the  Mississippi  and  the  Perdido, 
and  in  dispute  between  the  two  governments. 
[Bakbour  and  Catron,  JJ.,  dissenting.]  Pol- 
lard V.  Kibbe,  14  Pet.  353.  See  Molnle  v.  Eslava, 
16  Pet.  234;  MobiU  v.  HaUeU,  16  Pet.  261; 
Mobile  V.  Emanuel,  1  How.  95;  Pollard  v. 
Files,  2  How.  591. 

Grants  —  Conflicting, 

See  Lands  of  United  States  —  Con- 
flicting Claims. 

Oregon  Donation  Grants. 

See  Lands  of  United  States — Con- 
flicting Claims,  51,  52. 

Schools,    etc.  —  Lands     appropriated    for 
SchiHds,  etc..  Internal  Improvements,  etc., 
not  open  to  Pre-emption. 
See  Lands  of  United  States  —  Pre- 
emption. 


LAITDS    OF   XnVITED   8TATBS  —  LEOISIATiyS 
GBAHT8  —  continued. 

School  Lands  —  Evidence  that  Lands  have 
been  treated  as  School  Lands  as  Secondary 
Evidence  of  Grant. 
See  Evidence  —  Primary  and  second- 
art,  19. 

School  Purposes  —  Grants  therefor. 

See  Lands  of  United  States  —  Con- 
flicting Claims,  60. 

LAin>8  OF  XnriTED  STATES  ~  UNESAL 
LAHDS.  —  The  mineral  lauds  in  the  land  dis- 
tricts, created  by  the  act  of  June  26, 1834  (4  Sts. 
686),  held  not  subject  to  sale  nor  liable  to  pre> 
emption.  [McLean,  Stort,  and  McKinlet,  J  J., 
dissenting.  J     United  States  v.  Gear,  3  How.  120. 

2.  That  part  of  §  9,  act  of  July  26,  1866  (14 
Sts.  251),  which  provided  that  wherever,  by  pri- 
ority of  possession,  rights  to  the  use  of  water  for 
minmg,  agricultural,  or  other  purposes  had  vested 
and  accrued,  and  were  recognized  by  the  local 
customs,  laws,  and  decisions  of  the  courts,  the 
owners  and  possessors  of  such  vested  rights 
should  be  protected  in  their  enjoyment,  and 
which  acknowledged  and  confirmed  for  such  pur- 

Soses  the  right  of  way  for  the  construction  of 
itches  and  canals,  was  rather  a  voluntary  recog- 
nition of  a  pre-existing  right  of  possession  than 
the  establishment  of  a  new  one ;  and  the  declara- 
tion in  an  earlier  railroad  grant  that  earlier  law- 
ful  claims  should  not  be  defeated  should  be 
deemed  to  protect  a  water  and  mining  company 
in  the  use  of  its  caual  over  such  granted  lands. 
Broder  v.  Natoma  Water  f^  Mining  Co.,  101 
U.  S.  274. 

3.  Public  land  embraced  within  a  town  site  is 
open  to  location  and  sale  for  mining  purposes  in 
like  manner  as  land  elsewhere ;  its  exemption  is 
only  from  settlement  and  sale  under  the  pre-emp- 
tion kws.  Steel  v.  St.  Louis  Smelting  Sf  Eefln- 
ing  Co.,  106  U.  S.  447. 

4.  One  who,  as  agent,  made  application  for  a 
railroad  company  for  a  patent  for  public  lands, 
knowing  that  they  Contained  cinnabar,  and  that 
it  had  Deen  mined  and  reduced  there,  cannot^ 
after  having  purchased  the  lands  from  the  com- 
pany, successfuUy  defend  against  a  suit  insti- 
tuted by  tiie  United  States  to  vacate  the  patent 
as  embracing  mineral  lands.  McLaughlin  v. 
United  States,  107  U.  S.  526. 

5.  The  digging  of  lead  ore  from  the  public 
lands  is  such  waste  as  may  be  enjoined.  United 
States  V.  Gear,  3  How.  120. 


LAKDS  07  XnriTED  STATES  — HEW  XADBID 
CEBTI7ICATES  —  What  Lands  subject  to  Loca- 
tion  —  When  and  how  acquired  —  Inception  of 
Title.]  The  holder  of  a  certificate  issued  under 
the  act  of  Febmarv  17, 1815  (3  Sts.  211),  for  the 
relief  of  sufferers  oy  earthauake  in  New  Madrid 
County,  Missouri,  had  a  riffut  to  locate  it  only  on 
public  knds  authorized  to  be  sold.     Stoddard  v. 
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LAHDS  07  imiTBD  STATES  — NEW  MADBID 

CEBTI7IGATES  —  continued. 
Chambers,  2  How.  284 ;   MUU  v.  Stoddard,  8 
How.  345  ;  Easton  v.  Salisbury,  21  How.  426 ; 
Hale  V.  Gaines,  22  How.  144. 

2.  But  such  a  certificate  could  be  located  on 
lauds  before  tbey  were  offered  at  public  sale,  and, 
semble,  before  they  were  surveyed  by  a  public 
surveyor.  [McKikley,  Stort,  and  Watne,  JJ., 
dissenting.]    Barry  v.  Gamble^  3  How.  32. 

3.  Tlie  act  of  April  26, 1822  (3  Sts.  668),  was 
intended  to  proviae  for  cases  where  locations 
were  on  lands  not  surveyed  by  the  eovemmeut, 
or  where  the  locations,  if  surveyed,  did  not  con- 
form to  the  sectional  and  qaarter-sectional  lines 
of  the  surveys.    MacJcay  v.  Boston,  19  Wal.  619. 

4.  Under  that  act  certificates  not  located 
witliin  a  year  from  the  date  of  the  act  were  void. 
Easton  v.  Salisbury,  21  How.  426;  HaU  v. 
Gaines,  22  How.  144. 

5.  And  tiiey  were  given  no  validity  by  the  act 
of  March  1,  1843  (5  Sts.  603).  Hale  v.  Gaines, 
22  How.  144. 

6.  A  location  under  a  New  Madrid  certificate 
was  merely  an  exchange  for  the  land  located, 
and  could  not  be  made  without  the  knowledge 
of  the  holder  of  the  New  Madrid  claim.  Les- 
sieur  v.  Price,  12  How.  59. 

7.  The  inception  of  title  to  land  located  under 
the  act  of  February  7, 1815  (3  Sts.  211),  for  the 
relief  of  sufferers  oy  earthquake  in  New  Madrid 
County,  is  the  recording  of  the  plat  and  survey 
in  the  recorder's  office,  the  phip  and  the  certifi- 
cate of  survey  being  the  only  evidence  of  location 
recognized  by  the  government.  Until  the  survey 
is  made,  returned,  and  approved,  the  locator  has 
no  vested  interest,  and  there  is  no  appropriation 
binding  on  the  government.  Bagnell  v.  Brod- 
erick,  13  Pet.  436 ;  Barry  v.  Gamble,  3  How.  32 ; 
Lessieur  v.  Price,  12  How.  59  ;  Rector  v.  Ashley, 
6  Wal.  142;  Mackayy.  Easton,  19  Wal.  619; 
Rector  v.  United  States  \_Hot  Springs  Cases'], 
92  U.  S.  698. 

8.  And  it  makes  no  difference  that  the  non- 
return of  the  survey  in  time  to  save  the  rights  of 
the  locator  is  due  to  the  negligence  of  the  sur- 
yeyor-general,  no  steps  by  mandamus  or  other- 
wise having  been  taken  by  the  locator  to  enforce 
a  return.  Rector  v.  United  States  {^Hot  Springs 
Cases^,  92  U.  S.  698. 

Conflicting  Claims  —  Spanish  Titles,  etc. 
See  Lands  of  United  States  —  Con- 
flicting Claims,  22  et  seq. 

Patents  for  Lands  located  on  such  Certificates, 
See  Lands  of  United  States  —  Pat- 
ent, IZet  seq, 

lASM  OF  imiTBD  STATES— PATENT— J^ore- 

cution  and  Issue  of  Patent,  in  general. 
See  pi.  1,  2. 

Necessity  for  Issue  and  Delivery, 
See  pi.  3-7. 


LAHDS  07  UHITBD  STATES  —  PATENT  —  con- 
tinued. 
Construction,  Validity,  and  Effect. 
See  pL  8-26. 

Set  aside,  impeached,  or  controlled -^When 
and  how. 
See  pL  27-43. 

Presumption  in  Favor  ofPaienL 
See  pi.  44,  45. 

Inures  to  whom. 
See  pi.  46-49. 

1.  Execution  and  Issue  of  Patent,  in 

general.']  The  statutory  provisions  respecting 
the  manner  in  which  a  patent  of  the  United 
States  for  land  shall  be  executed  are  mandatory. 
No  equivalent  for  any  required  formalitv,  counter- 
signing by  the  recorder  of  the  general  land  office 
in  person,  or  in  his  absence  by  the  principal 
clerK  of  private  land  claims  as  acting  recorder, 
for  instance,  is  permissible.  Each  act  is  essential 
\ti  the  perfection  and  validitv  of  the  instrument. 
McGarrahan  v.  New  Idria  Mining  Co.,  96 
U.S.  316. 

2.  The  commissioner  of  the  land  office  cannot 
tyrant  a  patent  under  section  7  of  the  act  of  Jidy 
23,  1866  (14  Sts.  220),  to  quiet  land  titles  in 
California,  unless  the  purchaser  bring  himself  by 
affirmative  proof  within  the  terms  oi  the  act,  as 
bv  proof  that  the  lands  are  not  mineral  lands. 
Browning  v.  McGarrahan,  9  Wal.  298. 

3. Necessity  for  Issue  and  Delivery!] 

The  right  to  a  patent,  once  vested,  is  equiv- 
alent, as  respects  the  government,  to  a  patent 
issued ;  and  a  patent  when  issued  relates  back, 
SQ  far  as  may  be  necessary  to  cut  off  intervening 
claimants,  to  the  inception  of  the  right  of  the 
patentee.     Stark  v.  Starr,  6  Wal.  402. 

4.  Where  an  act  confirms  a  title,  no  patent  is 
required  to  vest  title  in  the  confirmee,  and  a 
patent  subsec[uently  issued  is  only  documentary 
evidence  of  title.  Morrow  v.  Whitney,  95  U.  S. 
551. 

5.  When  a  patent  for  public  land  is  regularly 
signed,  sealed,  countersigned,  and  recorded,  title 
passes  without  the  delivery  essential  to  a  private 
grant,  and  the  patentee's  right  to  the  patent  is 
perfect,  and  may  be  enforced  by  mandamus. 
The  secretary  of  the  interior,  therefore,  may  not 
withhold  delivery  because  the  patent  may  be 
voidable.  That  question  can  be  settied  after- 
wards in  judicial  proceedings.  [Watte,  C.  J., 
and  S WAYNE,  J.,  dissenting,  liolding  that  where 
a  contest  is  pending  in  the  department  as  to  who 
has  the  better  right  to  the  land,  when  the  patent 
is  issued,  it  should  be  deemed  to  be  issued  im- 
providentlv,  and  the  riglit  to  it  to  be  not  com- 
plete.]    United  States  v.  Schurz,  102  U.  S.  378. 

6.  The  act  of  June  6,  1874  (18  Sts.  62),  to 
obviate  the  necessity  of  issuing  patents  for  cer- 
tain private  land  claims  in  Missouri,  etc.,  applies 
only  where  the  party  intei-ested  is  by  law  entitled 
to  a  patent. .   Snyder  v.  Sickles,  93  U.  S.  203. 
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LAUDS  OF  mrHED  SIATES  —  PATEHT -- con- 
tinued. 

7.  The  issue  of  a  certificate  by  tlie  register  of 
the  land  ofBlce,  under  the  act  of  May  10,  1800, 
§  7  (3  Sts.  76),  showing  payment  to  have  been 
made  for  pubtio  lands,  entitled  the  holder  to  a 
patent.  The  issue  of  the  certificate,  therefore, 
was  a  complete  segregation  of  such  lands  from 
the  public  domain,  ana  a  subsequent  sale  by  the 
United  States  to  another  pei-son  conveyed  no 
title  under  which  such  person  could  maintain 
ejectment  against  the  holder  of  the  certificate. 
Simmons  Y.Wagner,  101  U.  S.  360. 

8.  Construction,  Validity,  and  Effect."] 

A  patent  from  the  United  Slates  carries  the  fee, 
ana  is  the  best  title  known  to  courts  of  law. 
Hooper  V.  Scheimer,  23  How.  235. 

9.  A  pateut  makes  a  valid  title  from  its  date, 
and  is  conclusive  against  all  adverse  rights  not 
b(^un  before  its  emanation.  Hoofnagle  v.  An- 
dernon,  7  Wheat.  212. 

10.  The  boundaries  and  quantity  of  land 
granted  by  a  patent  must  be  ascertained  by  de- 
scrifitiye  language  in  the  patent.  Gazzam  v. 
PhUlips,  20  How.  372. 

11.  In  general,  a  patent  in  the  name  of  a  de- 
ceased person  conveys  no  title.  Galloway  v. 
Finley,  12  Pet.  264. 

12.  A  patent  for  land  which  has  been  already 
granted,  reserved,  or  appropriated,  is  void. 
Reichart  v.  Felps,  6  Wal.  160 ;  Best  v.  Poik.  18 
Wal.  112;  Morton  y.  Nebraska,  21  Wal.  660. 

13.  A  patent  issued  on  a  location  of  a  certifi- 
cate issued  under  the  act  of  February  17,  1815 
(3  Sts.  211),  for  the  relief  of  sufferers  by  earth- 
quake in  New  Madrid  County,  Missouri,  is  void 
where,  when  it  was  issued,  the  land  was  reserved 
from  sale,  the  holder  of  such  a  certificate  having 
a  right  to  locate  it  only  on  lands  authorized  to  be 
8ol(L  Stoddard  v.  Chambers,  2  How.  284 ;  Mills 
V.  Stoddard,  8  How.  845 ;  Easton  y.  Salisbury, 
21  How.  426. 

14.  A  patent  for  lands  in  the  Louisiana  pur- 
chase claimed  under  French  and  Spanish  grants, 
issued  in  1827,  on  a  location  of  a  New  Madrid 
certificate,  made  in  1818,  was  void,  such  lands 
being  reserved  from  sale  or  other  disposal.  Eas- 
ton V.  Salisbury,  21  How.  426. 

15.  And  it  acquired  no  validity  through  a 
lapse  of  the  reservation  in  1829.     lb. 

16.  The  patent  issued  to  Lafayette  and  his 
heirs  in  1825,  on  a  location  made  by  him  in 
1807,  calling  for  yacant  hinds  outside  tne  line  of 
six  hundred  yards  abandoned  by  congress  to  the 
city  of  New  Orleans,  was  good  for  such  parts 
only  of  the  land  surveyed  and  patented  as  were 
vacant  after  congress  had  investigated  and  passed 
on  private  claims  prior  in  date  to  his  entry. 
Lafayette  y.  Kenton,  18  How.  197. 

17.  A  pateut  issued  for  land  withdrawn  from 
appropriation  by  an  Indian  treaty  is  void.  An 
entry  in  such  case  is  without  right,  and  the 
patent  should  be  vacated.  United  Stales  v. 
Carpenter,  111  U.  S.  347. 


LAHDS  07  UKITKD  STATES  —  PATEITT  —  con- 
tinued. 

18.  A  patent  or  instrument  of  confirmation  by 
an  officer  authorized  to  make  it,  followed  by  a 
survey,  is  conclusive  evidence  of  reservation  of 
the  land  from  sale.  Reichart  v.  Felps,  6  Wal.  160. 

19.  A  patent  fraudulently  issued  to  a  fictitious 
person  transfei-s  no  title,  and  one  claiming  under 
a  conveyance  from  the  supposed  patentee  takes 
none,  although  he  acts  in  good  faith.  M offal  v. 
Unked  States,  112  U.  S.  24. 

20.  A  {)atent  issued  on  a  confirmed  Mexican 
grant  is  in  the  nature  of  a  conveyance  by  way  of 
quitclaim.  It  is  conclusive  only  as  between  the 
parties  thereto,  and  is  evidence  that,  as  against 
the  United  States,  the  validity  of  the  grant  has 
been  established.  Adam  v.  Norris,  103  U.  S.  591. 

21.  Recitals  in  pateuts  for  land  reserved  in  an 
Indian  treaty  of  cession  for  members  of  the  tribe, 
that  they  were  for  the  lands  so  reversed,  were 
conclusive  in  favor  of  purchasers  as  to  the  iden- 
tity of  the  lands.  Mann  y.  WiLwn,  23  How. 
457 ;  Crews  v.  Burcham,  ]  Black,  352. 

22.  A  patent  issued  on  confirmation  of  a  claim 
under  the  act  of  March  3,  1851  (9  Sts.  631),  is 
not  only  a  deed  conveying  the  interest  of  the 
government,  but  a  record  of  the  action  of  the  gov- 
ernment on  the  title  of  the  claimant  as  it  was  on 
the  acquisition  of  the  territory,  operating,  as 
such,  as  evidence  that  the  claim  was  valid  under 
the  laws  of  Mexico  and  protected  by  the  treaty 
of  cession,  and  that  it  b  correctly  located ;  and, 
as  against  the  government  and  parties  .claiming 
under  it,  that  record,  unvacatea,  is  conclusive. 
Beard  v.  Federy,  3  Wal.  478. 

23.  The  ''third  persons,"  therefore,  mentioned 
in  section  15  of  that  act,  against  whom  such  a 
patent  is  not  conclusive,  are  not  all  persons  other 
than  the  government  and  the  claimants,  but  only 
those  who  hold  superior  titles,  such  as  will  enable 
them  successfully  to  resist  any  action  of  the  gov* 
emment  in  disposing  of  the  property.    lb. 

24.  A  patent  issued  to  one  whose  claim  under 
a  S[)anish  title  in  Missouri  had  been  confirmed 
by  commissioners  pursuant  to  an  act  of  congress, 
is  conclusive  evidence  that  the  grantee  was  the 
lawful  owner  of  the  title  confirmed,  and  that  his 
was  the  best  Spanish  title.  Landes  v.  Brant, 
10  How.  348. 

25.  Accidental  obliteration  of  the  considem- 
tiou  in  a  patent  does  not  avoid  the  grant.  Polk 
v.  Wendal,  9  Cranch,  87. 

26.  Where  a  patent  issued  on  a  survey  of  a 
grant  is  retumedf  by  the  grantee  to  the  com- 
missioner of  the  general  land  office,  and  he  or- 
ders another  survey,  a  patent  issued  on  the 
second  survey  is  not  invalid  because  it  purports 
to  convey  lands  in  addition  to  lands  covered  by 
the  prior  patent.  Adam  v.  Norris,  103  U.  S. 
591. 

27.  Set  aside,  impeached,  or  controlled, 

when  and  how."]  If  the  proceedings  on  which 
the  patent  was  founded  were  irre^lar,  the  gov- 
emmentf  but  no  one  without  a  prior  equity,  can 
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LASSB  07  UKTEED  SHIES  —  PATEn  —  con- 
tinued. 
take  advantage  of  it.     HooJhagU  y.  Anderson, 
7  Wheat.  212. 

28.  The  issue  of  the  grant  or  patent  conveys 
the  title,  and  questions  of  fraud  or  irregularity 
or  excess  in  the  survey  cannot  he  raised  oy  par- 
ties other  than  the  government.  Spencer  v. 
Lapsley,  20  How.  264. 

29.  A  patent  valid  on  its  face  is  conclusive  at 
law  as  to  all  matters  determinahle  by  the  land 
department,  when  its  action  is  within  the  scope 
of  its  authority ;  that  is,  when  it  has  jurisdiction 
under  the  law  to  convey  the  land.  It  may  be 
impeached  collaterally  only  by  showing  that  the 
department  had  no  jurisdiction  to  dispose  of  the 
land.  The  regularity  of  the  proceedings  cannot 
be  thus  assailed.  St.  Louis  Smelting  jr  Re- 
fining  Co.  v.  Kemp,  104  U.  S.  636. 

30.  The  validity  of  a  patent  cannot  be  assailed 
collaterally  because  false  and  peijured  testimony 
may  have  been  used  to  secure  it.  Steel  v.  St. 
Louis  SmeUing  fr  Refinina  Co.,  106  U.  S.  447. 

31.  If  a  patent  be  obtained  of  the  United 
States  by  fraud,  a  bill  in  equity  will  lie  to  set  it 
aside,  as  in  the  case  of  a  conveyance  by  any 
other  proprietor.  United  States  v.  Hughes,  11 
How.  552. 

32.  It  is  the  settled  rule  that  where  a  pat- 
ent is  obtained  by  fraudulent  imposition  on  the 
officers  of  the  land  department,  equity  will  re- 
lieve the  party  legally  entitled  to  receive  the 
patent.     Garland  v.  Wgnn,  20  How.  6. 

33.  If  a  patent  be  issued  by  mistake  for  land 
by  law  reserved  from  sale,  a  bill  in  equity  at 
suit  of  the  United  States  will  lie  to  procure  it  to 
be  cancelled.    Umted  States  v.  Stone,  2  Wal.  525. 

34.  A  patent  issued  through  mistake  or  inad- 
vertence of  the  officers  of  the  land  office,  whether 
valid  until  annulled,  or  void  as  issued  without 
authority,  may  be  set  aside  in  equity  at  suit  of 
the  government,  as  prima  facie  it  passes  title. 
Hughes  v.  United  States,  4  Wal.  232. 

35.  Where  a  patent  is  issued  to  one  who 
protests  against  the  survey  on  which  it  is  made, 
and  who  never  accepts  it.  the  secretarv  of  the 
interior  may  recall  it.  Maguire  v.  Tyler,  8 
Wal.  650. 

36.  Only  the  attorney-general,  or  some  one 
authorized  to  use  his  name,  can  bring  a  suit 
to  set  aside  a  patent  for  land  issued  by  the 
United  States,  or  a  judgment  rendered  in  one  of 
its  court43  on  which  such  a  patent  is  founded. 
United  Stales  v.  Throckmorton,  98  U.  S.  61. 

37.  A  bill  in  equity,  brought  to  set  aside  a 
decree  rendered  fifteen  years  Defore,  confirming 
a  patent,  must  make  specific  allegations.  Mere 
general  allegations  of  fraud  and  conspiracy  in 
procuring  the  patent  are  not  enough  to  impeach 
the  decree.  United  States  v.  Atherton,  102  U.  S. 
372. 

38.  The  United  States,  in  a  bill  to  cancel  a 
patent  fraudulently  issued  to  a  fictitious  person, 
u  not  bound  to  offer  to  return  the  scrip  received 
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for  it,  the  pretended  patentee  having  no  exist- 
ence, and  of  course  no  agent.  Moffat  v.  United 
States,  112  U.  S.  24. 

39.  To  charge  the  holder  of  a  patent  as  a 
trustee,  it  is  not  enough  to  show  that  the  patent 
should  not  have  been  issued  to  him;  it  must 
also  appear  that  it  should  have  been  awarded  to 
the  plaintiff.    Bohall  v.  DUla,  114  U.  S.  47. 

40.  Where  a  patent  has  been  obtained  by 
false  swearing  on  ex  parte  proceedings,  the  rif^ht 
of  the  United  States  to  maintain  a  suit  in  equity 
to  have  it  vacated  is  the  same  as  the  right  of  an 
individual  to  recover  back  land  obtained  from 
him  by  fraud.  United  States  v.  Minor,  114 
U.  S.  233. 

41.  The  right  is  not  affected  by  the  indict- 
ment or  conviction  of  the  patentee,  or  by  the 
forfeiture,  under  Kev.  Sts.  §  2262,  of  the  money 
paid.    lb. 

42.  There  need  be  no  offer  to  return  the 
money  paid,  since  section  2262  declares  that  it 
shall  be  forfeited,     lb. 

43.  An  equity  of  the  grantee  to  recover  more 
or  different  land  cannot  control  the  language  of 
the  patent  in  an  action  at  law.  Gazzam  v. 
PhUlips,  20  How.  371. 

44;  Presumption  in  Favor  of  Patent.'] 

Where  a  patent  has  been  issued,  it  is  to  be 
presumed  that  all  steps  necessary  to  regularity 
therein  have  been  taken.  Polk  v.  Wendal,  9 
Cranch,  87 ;  Bagnell  v.  Broderick,  13  Pet.  436  ; 
Minter  v.  Crommelin,  18  How.  87. 

45.  The  presumption  of  regularity  which  at- 
taches to  the  proceedings  preliminary  to  the  issue 
of  a  patent  has  no  place  in  a  suit  by  the  United 
States  directly  assuling  the  patent  and  seeking 
its  cancellation  for  fraud  on  the  part  of  govern- 
ment officials,  as,  for  instance,  where  they  are 
charged  with  having  procured  its  issue  to  a  fic- 
titious person.  Moffat  v.  United  States,  112 
U.  S.  24. 

46.  —^3 —  Inures  to  whom."^  Where  one  liav- 
ing  an  inchoate  title  to  land  in  the  French  terri- 
tory of  what  is  now  Missouri,  bound  himself,  on 
a  sufficient  consideration,  to  perfect  his  title  for 
the  benefit  of  his  ^ntee,  it  was  held  that  a 
patent  subsequently  issued  b^  the  United  States, 
after  acauisition  of  that  temtory,  to  the  grantor 
*'  or  his  legal  representaives,"  after  due  confirma- 
tion of  the  title  m  that  form,  inured  to  the  benefit 
of  his  grantee.  Carpenter  v.  Rannels,  19  Wal. 
138. 

47.  A  patent  by  congress  directed  to  issue  to 
one  to  wuom  the  Spanish  governor  of  upper 
Louisiana  had  made  a  concession,  or  his  le^ 
representatives,  held  to  inure,  as  against  the  heirs- 
at-iaw,  to  one  to  whom  the  concessionee  had  long 
before  conveyed  all  his  interest  in  the  land  con- 
ceded. Morrison  v.  Jackson,  92  U.  S.  654; 
Morrison  v.  Benton,  Id.  664. 

48.  Tiie  United  States  having  agreed  to  grant 
to  an  Indian  chief  two  sections  of  land  to  be 
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thereafter  selected,  and  to  convey  them  by  patent, 
and  the  chief,  after  their  selection,  having  aliened 
them  by  deed  in  fee  with  covenants  of  warranty, 
and  died,  it  was  held  that  the  patent  issued  after 
his  death  inured  to  the  benefit  of  his  alienee. 
Elwood  V.  Flanniffan,  104  U.  S.  562. 

49.  A  patent  erroneous  as  to  the  Christian 
name  of  the  patentee  conveys  no  title,  and  cannot 
affect  the  title  under  a  proper  patent  subsequently 
issued.    Bell  v.  Heame,  19  How.  252. 

Bounty  Warrants  —  Patents  isstie  to  whom  — 
Assignee  —  Proof  of  Entry,  etc. 
See  Lands  op  Ukited  States  —  Bounty 
Warbants. 

Claims  to  Land  under  PatetUs  or  Acts  of 
Congress  —  Federal  Questions  —  Ground 
of  Error  to  State  Court, 
See  E&RO&  to  Stats  Court  —  Juris- 
diction, 81-102. 

Effect  as  against  other  Grounds  of  Right  — 
Various  Cases —  Conflicts  between  Patents. 
See  Lands  of  United  States  —  Con- 
flicting Claims. 

Fraud  in  Issue  of  Patent  by  Proper  Officers — 
Question  for  a  Court  of  Equity. 
See  Federal  Courts  —  Practice,  52. 

Inures  to  Grantee  of  Indian  Patentee, 
See  Indians,  16. 

Ifhires  to  whom  —  Oregon  Donation, 

See  Lands  of  United  States  —  Legis- 
lative Grants,  84. 

Inures  to  whom  — Purchaser  from  Pre-emptor. 
See  Lands  of  United  States  —  Prjb- 
emftion,  42. 

Powers,  etc.,  of  Land   Officers   relative  to 
Patents — Issue  and  Recall. 
See  Lands  of  United  States — Land 
Office. 

lahbb  07  uaitjeb  8tate8 — pbs-xxfiiohf — 

Who  may  make  Preen^ftion. 
See  pi.  1-7. 

Lands  Subject  to  Pre-emption. 
See  pi.  8-31. 

Proceedings  in  Acquisition  of  the  Right. 
See  pi.  32-54. 

Sale  and  Assignment  by  Pre-^mptor, 
See  pi.  55-59. 

1.  Who  may  make  Pre-emption.']    The 

general  policy  of  the  government  to  protect  those 
who  in  good  faith  ha?e  settled  and  made  im- 
provements on  the  public  land  traced  in  federal 
legislation.    Rector  v.  Gibbon,  111  U.  S.  276. 

2.  Government  officers  are  not  deprived  by 
anv  statute  of  the  benefit  of  the  pre-emption  laws. 
United  States  v.  Fitzgerald,  15  Pet.  407. 

3.  Under  the  act  of  July  9, 1832,  {  3  (4  Sts. 
665),  and  the  supplementary  act  of  March  2, 
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1833  (4  Sts.  661),  concerning  Missouri  land 
titles,  a  claimant  under  a  Spanisli  grant  who  re- 
linquished his  chiim,  might  purchase  as  a  pre- 
emptor,  whether  then  an  actual  settler  and  house- 
keeper on  the  land  or  not.  O^Brien  v.  Perry,  1 
Bhick,  132. 

4.  But  if  otherwise,  the  claimant  residing  on  a 
town  lot  included  in  the  tract  to  which  the  claim 
extended  would  not  be  rendered  a  non-resident 
of  rest  of  the  tract  by  confirmation  of  his  claim 
to  that  particular  lot  under  another  statute.    lb. 

5.  The  acts  of  May  29,  1830,  January  23, 
1832  (4  Sts.  420,  496),  and  September  4,  1841 
(5  Sts.  453),  relate  to  rigiits  of  pre-emption  con- 
ferred on  actual  settlers,  and  do  not  apply  where 
no  entry  has  been  made  under  any  of  them. 
Irvine  v.  Irvine,  9  Wal.  617. 

6.  The  object  of  $  7,  act  of  July  23,  1866  (14 
Sts.  218),  to  quiet  land  titles  in  California,  was  to 
withdraw-  from  the  general  operation  of  the  pre- 
emption laws  lands  continuously  possessed  and 
improved  bv  a  purchaser  under  a  Mexican  grant 
subseauentfy  rejected  or  limited  to  a  quantity  less 
than  tnat  embraced  in  the  boundaries  designated, 
and  to  give  him,  exclusive  of  all  other  claimants, 
the  tight  to  obtain  the  title.  Hosmer  v.  Wal^ 
lace,  97  U.  S.  575. 

7.  The  proviso  to  section  8,  that  nothing  in  the 
act  "  shall  be  construed  so  as  in  any  manner  to 
interfere  with  the  right  of  bona  fide  pre-emption 
claimants,"  does  not  affect  the  right  of  such  a 

Cntee  as  against  such  a  claimant.  The  term 
a  fide  as  applied  to  a  pre-emption  claimant 
does  not  change  his  qualifications,  or  the  condi- 
tions on  which,  under  the  general  law,  a  settle- 
ment with  a  view  to  pre-emption  is  permitted.  lb. 

8.  Lands  Subject  to  Pre-emption.]    A 

statute  conferring  authority  '*  to  enter  "  a  certain 
quantity  of  land  does  not  authorize  a  location  on 
lands  previously  appropriated  or  withdrawn  from 
among  the  lands  offered  for  sale.  Chotard  v. 
Pope,  12  Wheat.  586. 

9.  Public  land  directed  by  the  president  to  be 
reserved  for  use  as  a  military  post,  field  not  liable, 
under  the  act  of  May  29,  1830  (4  Sts.  420),  to 
entry  under  a  pre-emption  claim,  because  appro- 
priated for  a  public  purpose  within  the  meaning 
of  that  act.  Wilcox  v.  Jackson,  13  Pet.  498. 
See  Leavenworth,  Lawrence,  Sf  Galveston  Rail- 
road Co.  V.  United  States,  92  U.  S.  733. 

10.  The  acU  of  March  3,  1811  (2  Sts.  662), 
May  11, 1820  (3  Sts.  573),  and  June  15, 1832 
(4  Sts.  534y  and  the  Spanish  regulations  con- 
cerning back  and  double  concessions  of  land  in 
Louisiana,  considered.  Jourdan  v.  Barrett,  4 
How.  169. 

11.  The  proviso  in  the  act  of  1811,  $  5,  ex- 
cluding from  the  right  of  pre-emption  back  lands 
''  fit  for  cultivation,  bordering  on  another  river, 
creek,  bavou,  or  watercourse,"  referred  only  to 
lands  fit  for  cultivation  bordering  on  some  navi- 
gable water.    Surgett  v.  Lapice,  8  How.  48. 
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12.  The  riglif.  of  pre-emption,  under  the  act  of 
May  29,  1830  (4  Ste.  420).  is  limited  to  the 
fractional  quarter-section  on  wliich  impi-ovements 
are  made.    Lytle  v.  Arkansas,  9  How.  314. 

13.  Common  field-lots,  out-lots,  etc.,  in  Mis- 
souri, appropriated  to  school  purposes,  under  the 
act  of  June  13,  1812  (2  Sts.  74S),  and  acts  sup- 
plementAry  thereto,  were  not  subject  to  entry 
under  a  right  of  pre-emption.  Kissdl  v.  St.  Louts 
Public  Schools,  18  How.  19. 

14.  Where  the  eovernor  of  a  territory  was  by 
act  of  congress  anthorized  to  select  lands  to  aid 
in  the  erection  of  public  buildings  in  the  territory, 
lands  selected  as  soon  as  they  were  surveyed 
were  held  not  afterwards  open  to  pre-emption 
under  a  law  thereafter  enacted.  Barnard  v. 
Ashley,  18  How.  43. 

15.  But  selection  could  not  be  made  of  land 
in  possession  of  a  settler  under  an  existing  pre- 
emption law  when  the  survey  was  made.     lb. 

16.  Wlien  sections  reserved  to  the  United 
States,  alternate  to  sections  granted  in  aid  of  a 
railroad  or  other  public  improvement,  are  again 
put  in  the  market  so  as  to  become  subject  to 
entry  at  private  sale,  they  lose  their  character  as 
reserved  lands,  are  taken  out  of  tlie  exception  in 
i  10,  act  of  September  4, 1841  (5  Sts.  546),  and 
become  subject  to  pre-emption.  Clements  v. 
Warner,  24  How.  394. 

17.  Section  4  of  the  act  of  March  3, 1843  (5 
St^.  620),  which  provides  that  where  one  has 
filed  a  declaration  of  intention  to  pre-empt  one 
tract  of  laud  he  cannot  lawfully  file  another  decla- 
ration for  another  tract,  applies  only  where  the 
land  is  subject  to  private  sale.  Johnson  v. 
Towsley,  13  Wal.  72 ;  Lamson  v.  Smiley,  Id.  91. 

18.  If  the  lands  claimed  bv  Carondelet,  Mis- 
souri,  as  a  part  of  the  common  lands  the  title  to 
which  was  confirmed  by  the  act  of  June  13, 1812 
(2  Sts.  748),  were  open  to  selection  by  the  state 
as  a  part  of  the  land  granted  thereto  for  purposes 
of  internal  imjprovement  by  the  act  of  September 
4,  1841  (5  Sts.  453),  before  ascertainment  of 
the  boundary  line,  they  were  equally  open  to 
pre-emption;  and  a  pre-emptor  who  took  the 
initiatory  step  of  settlement  thereon,  before  selec- 
tion by  the  state,  and  followed  it  up  to  the  due 
procurement  of  a  patent,  acquired  title  as  of  the 
date  of  settlement;  for  although  a  mere  settler 
acquires  no  vested  right  as  against  the  govern- 
ment until  all  prerequisites  have  been  complied 
with,  as  a^inst  a  grantee  or  donee  of  the  gov- 
ernment, it  is  otherwise,  the  first  in  time  being 
deemed  the  first  in  right.  Shepley  v.  Cowan,  91 
U.  S.  330.  See  Frisbie  v.  Whitney,  9  Wal.  187 ; 
Hutchings  v.  Low,  15  Wal.  77. 

19.  Under  the  act  of  April  20,  1832  (4  Sts. 
505),  reserving  lands  embracing  the  Hot  Springs 
of  Arkansas  for  the  future  disposal  of  the  United 
States,  those  lands,  the  Indian  title  to  which  was 
not  extinguished  until  1818,  when  they  were 
ceded  to  the  United  States  by  the  treaty  with 
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the  Quapaws,  and  no  survey  of  which  was  made 
until  1838,  were  not  open  to  settlement  and  pre- 
emption under  the  act  of  April  12,  1814  (3  Sts. 
121),  for  the  adjustment  of  land  titles  in  Louis- 
iana and  in  Missouri  Territory;  and  this,  not- 
withstanding J  3,  act  of  March  1,  1843  (5  St.s. 
603),  which  declares  that  settlers  south  of  the 
Arkansas  River  shall  have  the  same  benefits  under 
the  act  of  1814  that  those  north  of  it  have,  — 
benefits  as  of  the  extinguishment  of  the  Indian 
title  not  being  contemplated.  Rector  v.  United 
States  [Hot  Springs  Cases],  92  U.  S.  698.  See 
Gaines  v.  Hale,  93  U.  8.  3. 

20.  Nor  were  they,  under  the  pre-emption  act 
of  May  29,  1830  (4  Sts.  420V  as  the  act  re- 
mained in  force  but  a  year,  ana  had  no  applica- 
tion to  unsurveyed  lands ;  and  the  act  of  July 
14,  1832  (4  Sts.  603),  waiving  proof  and  entry 
where  prevented  by  want  of  a  survey,  makes  no 
difference,  as,  like  the  act  of  1830,  it  did  not  ex- 
tend  to  lands  reserved,  as  these  then  were,  to  the 
United  States.    lb. 

21.  The  act  of  March  3,  1853  (10  Sts.  244), 
providing  for  the  survey  of  the  public  lands  m 
California,  the  granting  of  pre-emption  rights 
therein,  etc.,  excepts  from  the  operation  of  the 
pre-emption  law,  to  which  the  public  lands  gen- 
erally are  subject,  school  sections  sixteen  and 
thirty-six ;  asserts  a  rule  to  govern  the  right  of 
pre-emption  of  school  sections;  and  protects  a 
settlement,  if  the  surveys,  when  made,  ascertain 
its  location  to  be  on  a  school  section.  In  such 
case  the  only  right  conferred  on  the  state  is  to 
select  other  land  in  lieu  of  that  so  occupied.  The 
proviso  to  section  6,  forbidding  pre-emption  on 
unsurveyed  lands  after  one  year  from  the  passage 
of  the  act,  is  limited  to  the  lands  not  excepted  out 
of  that  section,  and  has  no  application  to  the 
school  sections  so  excepted.  Sherman  v.  Buick, 
93  U.  S.  209. 

22.  Unsurveyed  lands  in  California  were  not 
open  to  pre-emption  settlement  after  the  expira- 
tion of  the  time  limited  by  the  act  of  March  1, 
1854  (10  Sts.  268),  which  gave  the  right  to 
make  such  settlements  for  two  years,  until  after 
the  right  was  again  conferred  bv  the  act  of  May 
30,  1862  (12  Sts.  409).  Hosmer  v.  Wallace, 
97  U.  S.  575. 

23.  Lands  in  California  to  whicli  there  are 
pending  Mexican  claims  are  not  open  to  settle- 
ment under  the  pre-emption  laws ;  and  this,  where 
the  claim  is  to  a  tract  with  specified  boundaries, 
and  the  only  question  is  whether,  under  the  con- 
cession, the  claimant  is  not  entitled  to  a  certain 
smaller  quantity  only,  within  those  boundaries. 
Van  ReyneganY.  Bolton,  95  U.  S.  83. 

24.  And  such  claimant,  duly  invested  with 
possession  by  the  Mexican  authorities,  may  main- 
tain ejectment  in  the  mean  time  against  a  settler 
on  any  part  of  the  entire  tract.    lb. 

25.  A  survey  by  the  surveyor-general  of  the 
smaller  quantity,  after  a  decree  confirming  the 
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claim,  will  not  affect  the  claimant's  right  to  such 
possession,  the  survey  being  contested  and  not 
yet  approved  by  the  general  umd  department.  lb. 

26.  Land  iu  Galilomia  claimed  under  a  Mex- 
ican title  was  not  open  to  pre-emption  pending 
an  adjudication  on  the  validity  of  the  claim. 
Trenouth  v.  San  Francisco,  100  U.  S.  251. 

27.  Pending  a  proceeding  in  a  federal  tribunal 
for  confirmation  of  a  claim  to  land  in  California 
under  a  Mexican  grant  of  a  certain  quautity 
within  boundaries  embracing  a  larger  quantity, 
the  Quantity  granted  to  be  measured  and  segre- 
gated, none  of  the  lands  within  those  boundaries 
were  open  to  pre-emption  settlement  until  it  was 
determined  what  lanas  were  covered  by  the  grant. 
Until  then  they  were  not  "  public  lands  "  within 
the  meaning  of  the  pre-emption  laws.  Hosmer 
v.  Wallace.  97  U.  S.  575. 

28.  Section  1  of  the  act  of  July  23, 1866  (14 
Sts.  218),  confirming  titles  to  lands  in  California 
selected  under  the  act  of  March  3, 1853  (10  Sts. 
244),  granting  sixteenth  and  thirty-sixth  sections 
to  the  state  tor  school  purposes,  and  excepting 
''  any  land  held  or  claimed  under  any  valid  Mex- 
ican or  Spanish  grant,"  embraces  within  the  ex- 
ception land  excluded,  on  the  final  survey,  from 
within  the  limits  of  a  valid  Mexican  grant.  Sucli 
exclusion  restores  the  land  to  the  puolic  domain, 
opens  it  to  pre-emption,  and  gives  a  pre-emptor 
a  right  to  a  patent  paramount  to  the  right  of  a 
claimant  under  a  state  selection  who  renews  his 
claim  after  the  pre-emptor's  rights  have  attached. 
Aurrecoechea  v.  Bangs,  114  U.  S.  381. 

29.  The  act  of  August  14, 1848  (9  Sts.  323), 
organizing  the  territory  of  Oregon,  wliich  de- 
chired  all  federal  laws  to  be  there  in  force,  so  far 
as  applicable,  did  not  extend  to  the  territory  the 
law  of  preemption,  as  expressed  in  eillier  the 
pre-emption  act  of  September  4,  1841  (5  Sts. 
453),  or  the  act  of  May  23,  1844  (5  Sts.  657). 
Stark  V.  Starr,  6  Wal.  402. 

30.  Persons  settling  on  public  lands  in  Oregon 
before  the  organization  of  the  territorial  govern- 
ment acquired  no  rights  as  against  the  united 
States.  They  were  merely  tenants  at  sufferance, 
and  could  transfer  no  right,  except  the  right  of 
occupancy.  Missionary  Society  v.  Dalles,  107 
U.  S.  336;  Missionary  Society  V.  Kelly,  Id.  347. 

31.  Where,  from  a  grant  of  land  in  aid  of  a 
railroad  company,  an  exception  is  made  of  lands 
to  which  pre-emption  or  homestead  claims  shall 
have  attached  at  the  time  of  the  definite  location 
of  the  line  of  the  road,  and  provision  is  made  for 
filing  a  map  within  a  certain  time  designating 
the  general  route,  after  which  lands  within  a 
specified  limit  are  to  be  withdrawn  from  pre- 
emption, private  entry,  and  sale,  and  the  map 
not  being  filed  within  the  time  specified,  an  ex- 
tension of  time  is  granted,  and  it  is  provided  that, 
after  the  filing,  lands  within  the  limit  are  to  be 
withdrawn  from  sale,  tlie  words  "  pre-emption  " 
and  ''private  entry"  used  in  the  oiginal  act 
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being  omitted,  a  pre-emption  or  homestead  claim 
may  attach  to  lands  within  the  limit  at  any  time 
before  the  definite  location  of  the  road  is  fixed. 
Kansas  Pacific  Railway  Co,  v.  Dunmeyer,  113 
U.  S  629. 

32.  Proceedings  in  Acquisition  of  the 

RigJuJ]  The  right  of  pre-emption  inures  only 
in  favor  of  a  ckimant  when  he  nas  performed  the 
conditions  of  actual  settlement,  inhabitation,  and 
improvement.  As  he  cannot  perform  them  on 
land  occupied  by  another,  his  right  cannot  extend 
to  laud  so  occupied.    Hosmer  v.  Wallace,  97 

u.  s.  575. 

33.  To  bring  one  within  the  provisions  of  the 
pre-emption  kws^  a  continuous  personal  residence 
IS  indispensable,  except  under  such  special  cir- 
cumstance as  sickness,  fear  of  violence,  etc. 
Bohall  V.  DiUa,  114  U.  8.  47. 

34.  A  right  of  pre-emption  cannot  be  founded 
on  a  forcible  intrusion  on  public  land  cultivated, 
enclosed,  and  peaceably  occupied  by  another. 
Atherton  v.  Fowler,  96  U.  S.  513 ;  trenouth  v. 
San  Francisco,  100  U.  S.  251.  And  see  Frisbie 
V.  WhUney,  9  Wal.  187. 

35.  Mere  occupation  and  improvement  of 
public  land,  with  a  view  to  pre-emption,  although 
they  confer  an  inchoate  right  as  against  other 
persons  where  the  land  is  afterwanb  offered  for 
sale,  which  the  land  officers  are  bound  to  respect 
and  the  courts  will  protect,  do  not  confer  a  vested 
right  as  against  the  government.  Such  a  vested 
right  is  not  acquired  until  the  purchase-money  is 
paid  and  a  receipt  given  by  tne  proper  officer ; 
and  until  then  congress  may  withdraw  the  land 
from  entry,  although  it  thereby  defeat  the  right 
of  the  settler.  Frisbie  v.  Whitney,  9  Wal.  187; 
Hutchings  v.  Low  [Yosemite  Valley  Case],  15 
Wal.  77. 

36.  Thus,  where  one  entered  and  settled  on 
land  in  the  Yosemite  Vallev  with  a  declared  in- 
tention of  pre-empting  it,  ne  was  held  to  have 
acquired  no  right  superior  to  that  of  California 
under  the  subsequent  act  of  June  30,  1864  (13 
Sts.  325),  granting  that  valley  and  the  Mariposa 
grove  to  the  state  to  be  held  perpetually  for 
public  use.     Hutchings  v.  Low,  15  Wal.  77. 

37.  Residence  in  a  house  standing  on  the  line 
dividing  two  quarter-sections,  is  residence  iu 
both  quarters,  and  sufficient,  the  claimant  being 
in  possession  of  both,  to  support  a  right  of  entrv 
to  either.  Lindsey  v.  Hawes,  2  Black,  554;  Sil- 
ver V.  Ladd,  7  Wal.  219. 

38.  A  settlement  on  a  portion  of  a  quarter- 
section,  and  the  making  of  the  improvements  le- 
quired  by  law,  will  sustain  a  pre-emptive  claim  to 
ttie  whole  quarter-section  as  against  subsequent 
settlers ;  and  a  subsequent  settlement  is  not  im- 
proved nor  in  any  respect  rendered  more  effi- 
cacious by  purchase  from  earlier  occupants. 
Quinby  v.  Conlan,  104  U.  S.  420. 

39.  The  proviso  in  the  act  of  June  15,  1832 
(4  Sts.  534),  requiring  claimants  by  pre-emption 
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of  back  lauds  iu  Louisiana  to  give  notice  of 
claim  before  proclamation  of  sale,  was  merely  pro- 
spective, ana  did  not  apply  where  proclamation 
was  made  before  the  act  was  passed.  Surgett  v. 
Lapice,  8  How.  48. 

40.  Under  the  act  of  Pebraary  5,  1829 
(4  Sts.  334),  concerning  the  town  of  Galena, 
claimants  by  pre-emption  or  settlement  gained  no 
vested  right  until  tney  proved  their  claims  and 
paid  the  purchase-money.  Morehouse  v.  Phelps, 
21  How.  294. 

41-  Under  the  act  of  July  2, 1836  (5  Sts.  79), 
appointing  commissioners  to  take  proof  of  claims, 
where  a  patent  issued  to  the  "  legal  representa- 
tives" of  a  claimant,  one  who  presented  the 
claim,  procured  the  certificate  of  the  commission- 
ers, paid  the  purchase-money,  and  received  the 
patent,  is  to  be  deemed  to  be  such  representa- 
tive,    lb. 

42.  The  patent  does  not  inure  to  one  who  had 
purchased  from  the  settler  many  years  before,  but 
who  took  no  interest  in  the  matter,  and  asserted 
no  claim  until  after  the  patent  was  issued.    Jb. 

43.  A  declaration  of  intention  to  pre-empt 
land  not  proclaimed  for  sale  is  seasonaoly  filed, 
under  tlie  act  of  March  3, 1843,  §  5  (5  Sts.  619), 
if  filed  before  another  person  has  begun  a  settle- 
ment or  filed  a  declaration,  although  that  section 
requires  the  declaration  to  be  filed  within  three 
months  of  settlement,  the  intention  being  merely 
to  give  the  better  right  to  the  second  settler  in 
case  of  the  neglect  of  the  first  one.  Johnson  v. 
Toiosley,  13  Wal.  72. 

44;  Under  the  act  of  March  3, 1853  (10  SU. 
244),  providing  for  the  survey,  pre-emption,  and 
sale  of  lands  in  California,  a  settier  cannot  pre- 
empt a  quarter-section,  or  any  part  thereof  in- 
cluded in  his  settlement,  unless  on  return  of  the 
government  survey  to  the  local  huid  office  that 
his  dwelling-house  was  on  that  quarter-section, 
Ferguson  v.  McLaughlin,  96  U.  S.  174. 

45.  Under  that  act  a  settler  on  unsurveyed 
public  land  in  California  could  acquire  by  settle- 
ment no  right  of  pre-emption  where  he  filed  no 
declaratory  statement  after  the  return  of  the  plat 
of  the  survev  to  the  proper  local  land  office. 
Lansdale  v.  Daniels,  100  U.  8.  113. 

46.  The  requirement  of  the  act  of  Septem- 
ber 4,  1841  (5  Sts.  453),  and  of  the  act  of  1853 
relating  to  the  pre-emption  of  public  land,  that 
proof  of  payment  must  be  made  and  the  re- 
quired affidavit  filed  before  the  time  filled  for 
public  sale,  is  imperative  and  indispensable.  If 
a  patent  is  issued  to  one  who  has  disresarded 
this  provision  of  law,  a  purchaser  at  the  sale  may 
obtain  relief  in  equity  against  such  outstanding 
patent.    Moore  v.  Robbius,  96  U.  S  530. 

47.  One  who,  under  the  act  of  1841,  provid- 
ing that  no  person  should  be  entitled  to  more 
than  one  pre-emptive  right  by  virtue  thereof,  en- 
tered a  quarter  of  a  quarter-section  must  be 
deemed  to  have  abandoned  his  right  to  enter  the 
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whole  quarter-section,  and,  therefore,  to  be  not 
within  the  purnew  of  state  statutes  giving  to 
those  residing  on  lands  claimed  by  the  Cairo  aud 
Fulton  Railroad  Company  a  preferred  right  to 
purchase,  except  as  to  the  quarter  of  a  quarter- 
section,  although  he  cultivated  parts  of  the  other 
three  quarters.    Nix  v.  Allen,  112  U.  S.  129. 

48.  Section  2,  act  of  July  14,  1870  (16  Sts. 
279),  relating  to  settlers  on  lands  reserved  for 
railroad  purposes,  giving  claimants  of  pre-emp- 
tion rights  eighteen  months  from  the  time  lim- 
ited for  filing  the  declaratory  statement,  where 
no  shorter  period  is  prescnbed,  in  wliich  to 
make  proof  and  payment,  applies  to  one  who, 
on  January  18,  1871,  settled  on  part  of  an 
even-numbered  section  which,  although  previ- 
ously offered  at  public  sale,  had  been  withdrawn 
from  private  entry,  being  within  a  railroad  grant. 
Morrison  v.  Stalnaker,  104  U.  S.  213. 

49.  Where  one  has  filed  a  declaration  of  in- 
tention to  ckim  the  right  of  pre-emption  for 
one  tract  of  land,  he  cannot  afterwanis  file  a 
second  declaration  for  another  tract.  Section 
2261,  Rev.  Sts.,  which  re-enacts  the  Uw  before 
in  force,  makes  this  apparent.  Baldwin  v.  Stark, 
107  U.  S.  463. 

50.  One  who  makes  an  entry  on  land  appro- 
priated to  school  purposes,  and  so  not  subject  to 
pre-emption,  cannot  be  heard  to  say  that  he 
did  not  know  that  the  land  was  so  appropriated. 
Kissell  V,  SL  Louis  Public  Schools,  18  How.  19. 

51.  An  agreement  between  two  persons  that 
one  of  them  shall  make  a  pre-emption  enti*y  of 
public  land  by  means  of  a  simulated  settlement 
and  false  proof,  for  the  benefit  of  both,  is  void  as 
against  public  policy,  and  will  not  support  a  suit 
in  equity  for  the  legal  title.  Harkness  v.  Un. 
derhUl,  1  Black,  316. 

52.  If  the  government  make  a  survey  of  land 
with  a  plat  approved  by  the  proper  officer,  sell 
a  parcel  thereof  to  a  pre-emptor  in  accordance 
with  that  survey,  give  a  certificate  of  purchase, 
and  receive  the  purchase-money,  it  is  bound  by 
the  survey  and  sale,  so  that  it  cannot,  by  a  new 
survey,  defeat  the  title  of  the  purchaser  by  ex- 
cluding his  settlement.  Lindsey  v.  Hawes,  2 
Black,  554. 

53.  The  rights  of  one  who  has  settled  on  pub- 
lic land  with  a  view  to  its  pre-emption  cannot  be 
prejudiced  b^  a  refusal  of  the  local  land  officers 
to  receive  his  proofs  of  settlement,  based  on  an 
erroneous  opinion  that  the  laud  is  reserved  from 
sale.     Shepley  v.  Cowan,  91  U.  S.  330. 

54.  The  misconduct  or  neglect  of  an  officer 
of  the  land  office  will  not  be  permitted  to  preiu- 
dice  a  pre-emption  chiim  which  would  be  valid 
but  for  such  misconduct  or  neglect.  Lyde  v. 
Arkansas,  9  How.  314. 

55.  Sale  and  Assignment  by  Pre-emp. 

tor.']  A  settler  entitled  to  pre-emption  has  an 
interest  which  is  the  subject  of  sale.  ThredgiU 
V.  Pintard,  12  How.  24. 
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56.  The  act  of  June  19,  1834  (4  Sta.  678), 
reviyed  the  act  of  May  29, 1830  (4  Sts.  420),  as 
amended  by  the  act  of  January  23,  1832  (4  Sts. 
496),  sothata  pre-emptor  could  thereunder  assign 
his  certificate  of  pre-emption  and  location  at  any 
time  after  entry  at  the  land  office.  Marks  y. 
Dichion,  20  How.  501. 

57.  Although  an  assignment  of  a  float,  made 
before  entry  at  the  hind  office,  was  yoid,  a  power 
to  assign,  though  made  before  location,  would 
support  oue  made  after  location.    Jb. 

58.  That  proyision  of  the  act  of  September 
4,  1841  (5  Sts.  453),  which  ayoids  all  assign- 
ments and  transfers  of  rights  thereby  secured, 
prior  to  the  issuing  of  the  patent,  extends  only 
to  a  mere  pre-emption  right,  and  does  not  forbid 
a  sale  after  the  pre-emptor  has  made  entry  and 
payment  and  is  the  owner  in  good  faith,  although 
ne  has  not  obtained  a  patent.  Myers  y.  Ciwl, 
13  Wal.  291. 

59.  The  inference  in  fayor  of  the  right  of  one 
in  possession  merely  of  public  land  is  but  yery 
sliglit.  He  can  base  no  equity  on  his  possession, 
nor  on  the  failure  of  the  United  States  to  assert 
title  as  against  him.  Simmons  y.  Ogle,  105  U.  S. 
271. 

Conflicting  Claims — Various  Rights, 

See  Lands  of  United  States  —  Con- 
flicting Claims. 


LAHD6  07  UKTEED  STATES — TDGUSB — Cut- 
ting, an  Indictable  Offence  —  Compromise  — 
Right  of  Indians  to  cut  Timber.']  Under  the  act 
of  March  2,  1831  (4  Sts.  472),  to  cut  oak  or 
hickory  trees  on  the  public  lands,  with  intent  to 
appropriate,  is  an  indictable  offence.  United 
States  y.  Briggs,  9  How.  351. 

2.  Where  one  haying  cut  timber  from  the 
public  domain  enters  into  a  compromise  of  the 
trespass  with  the  timber  a^nt  of  the  land  de- 
partment, as  permitted  by  instructions  to  such 
agent  from  the  commissioner  of  the  land  office, 
he  thereby  acquires  title,  and  the  timber  agent 
cannot  disregard  the  compromise  and  sell  the 
timber  to  another.    Wells  y.  Nickles,  104  U.  S. 

3.  Although  the  Indians  on  public  lands,  hay- 
ing but  a  rignt  of  occupincy,  may  cut  timber  as 
may  a  tenant  for  life,  to  improye  the  knd  or  to  fit 
it  for  more  conyenient  occupation,  and  when  so 
cut  may  sell  it,  they  cannot  cut  timber  for  sale 
merely.  The  presumption,  therefore,  is  tliat 
timber  cut  and  offered  for  sale  is  cut  without 
authority,  and  a  purchaser  is  charged  with  knowl- 
edge  of  the  presumption.  United  States  y. 
Cook,  19  Wal.  591. 

Appointment  of  Timber  Agents, 

See  Lands  of  Uhitbd  States— Laitd 
Office,  18. 

VOL.  n.  —  6 


LAHDS  07  UNITED  STATES  —  TTELE,  ETC.  — 

Origin  of  Title  —  Lands  in  New  States,  etc.'] 
The  goyemment  of  the  United  States  succeeded 
to  the  exclusiye  right  of  the  British  goyemment, 
originally  founded  on  discoyery  and  conquest,  to 
the  land  occupied  by  the  Indians.  Johnson  y. 
Mcintosh,  8  Wheat.  643. 

2.  Thus,  the  government  possesses  the  ex- 
clusiye right  to  grant  the  soil  to  individuals,  sub- 
ject only  to  the  Indian  right  of  occupancy,  lb. ; 
Mitchel  y.  United  States,  9  Pet.  711 ;  United 
States  y.  Fernandez,  10  Pet.  303 ;  United  States 
y.  Rillieux,  14  How.  189. 

3.  And,  therefore,  a  title  to  land  derived  solely 
from  a  grant  to  a  private  person,  made  in  1773 
and  1775  by  an  Indian  tribe  northwest  of  the 
Ohio,  cannot  be  recognized  in  the  federal  courts. 
Johnson  y.  Mcintosh,  8  Wheat.  543. 

4.  The  English  possessions  in  America  were 
not  claimed  by  right  of  conquest,  but  of  dis- 
coyery, and  were  held  by  the  king  as  the  repre- 
sentative of  the  nation  for  whose  benefit  the 
discovery  was  made.  Martin  y.  Waddell,  16 
Pet.  367. 

5.  The  United  States  holds  the  public  lands  in 
the  new  states,  not  by  the  right  of  eminent  do- 
main,  but  by  force  of  deeds  of  cession  and  of  the 
St  atutes  connected  therewith.  Pollard  v.  Hagan, 
3  How.  819. 

6.  By  the  laws  of  Spain,  the  Indians  had  a 
right  of  occupancy;  but  they  could  not  part  with 
it,  except  in  the  mode  pointed  out  by  those  laws. 
Chouteau  y.  Molony,  16  How.  203. 

7.  The  United  Slates  does  not  own  the  public 
quays  on  the  Mississippi  River  in  New  Orleaus, 
nor  the  land  made  in  front  tliereof  by  accre- 
tion. New  Orleans  y.  United  States,  10  Pet. 
662. 

8.  The  act  of  February  17, 1815  (3  Sts.  211), 
for  the  relief  of  sufferers  by  earthquake  in  New 
Madrid  County,  Missouri,  contemplated  that  the 
title  of  the  patentee  to  the  injured  land  should 
revert  to  the  United  States  on  the  issue  of  the 

Satent  to  the  land  granted  to  him  in  lieu  thereof. 
fackay  v.  Easton,  19  Wal.  619. 

9.  A  conveyance  from  a  city,  e.  g.  the  city  of 
Carondelet,  to  the  United  States  of  a  part  of  its 
commons,  on  which  government  barracks  were 
situate,  founded  on  an  equitable  compromise  of  a 
lonff  pending  and  then  doubtful  question  of  title, 
hela  valid,  although  by  the  law  relating  to  sur- 
yeys,  as  since  settled,  the  city  has  tiUe  under 
existing  surveys  to  all  its  commons,  and  notwith- 
standing any  question  as  to  the  power  of  the 
commissioner  of  the  general  knd  office  to  set  such 
survey  aside.  St.  Louis  v.  United  States,  92 
U.  S.  462. 

10.  An  act  of  congress  directing  the  appro- 
priation and  possession  of  land  covered  bv  an 
old  French  grant,  after  forfeiture  for  non-fulfil- 
ment of  conditions  of  improvement  and  occu- 
pancy, is  equivalent  to  office  found,  and  reunites 
the  land  to  the  public  domain.  United  States  y. 
Repentigny,  5  WaL  211. 
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continued. 
11.  So  of  an  aot  making  like  provision  as  to 
land  covered  by  an  old  Spanisn  grant.    Mc- 
Michen  v.  United  States,  97  U.  S.  204. 

Treaties  of  Cession  from  France,  Spain,  etc. 
See  Tebaty. 

LABCSHT.— The  act  of  March  3, 1825,  {  9  (4 
Sts.  116),  pnuisliing  the  theft  of  goods  belong- 
ing to  vessels  in  distress,  extends  to  offences 
committed  above  high-water  mark.  United  States 
V.  Coombs,  12  Pet.  72. 

Compensation  by  United  States  for  Property 
stolen  from  Friendly  Indians,  etc. 
See  Indians,  26. 

Theft  of  Goods  belonging  to  Vessels  in  Distress. 
See  Ck)HH£RCi£,  49. 

LATERAL  SUFPOBT  —  Extent  of  the  Right  there- 
to.]  The  right  of  lateral  support  extends  only 
to  the  soil  in  its  natural  condition,  not  to  that  put 
upon  it  wliich  increases  the  downward  and  lat- 
eral pressure.  Northern  Transportation  Co.  v. 
Chicago,  99  U.  S.  635. 

LAW  —  Conflict  of  Laws  —  In  general. 
See  Conflict  of  Laws. 

Ex  Post  Facto  —  In  general. 
See  Ex  Post  Facto  Law. 

Extra-territorial  Effect  —  In  general. 
See  Statutes. 

Extra-territorial  Effect  —  Patent  Law — For. 
eign  Vessel  in  Port. 
See  Patent  —  Infkinorment,  78. 

Impairing  the  Obligation  of  Contracts. 

See  Contract  —  Impairment  of  Obli- 
gation. 

Proof —  How  proved  —  Laws  foreign  and 
public. 

See  Evidence  —  Docxtmxntart. 

Questions  of  Law,  for  the  Court —  What  are. 
See  JuET. 

Retrospective  —  In  general. 
See  Retrospective  Law. 

Uniform    Operation  —  State    Regulation  of 
Railroads. 
See  Railroad  —  Stats  Regulation,  3. 

LAW  07    THE   LAUD  —  What  »,  within  ihe 
Meaning  of  Magna  Charta 
See  Due  Process  of  Law,  3. 

LAW  07  KATIOHB — In  general. 
See  International  Law. 


—  Construction,  in  general 

See  Landlord  and  Tenant,  1  et  seq. 

Railroads  —  In  general. 

Sec  Railroad — Company,  26  et  seq. 


LEGACfT  —  In  general. 

See  Devise  and  Legacy. 


LEGAL    BEFBB8EHTATIVE8  —  Meaning    of 
lerm. 
See  Contract  —  Construction,  11. 

UOAL  TENDER  —  Construction  of  Legal4en- 
der  Acts  —  Federal  Qttestion. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 75, 140. 

In  general. 

See  Tender. 

UBGISLATUSS  —  Powers  —  To  determine  Juris- 
diction of  Federal  Courts  —  To  exercise  Judi- 
cial Functions  —  To  validate  a  Void  Contract 
or  Conveyance  —  To  alter  County  Lines  —  To 
refund  Taxes,  etc.']  The  legislature  of  a  state 
cannot  determine  whether  a  federal  court  has 
jurisdiction.  United  States  v.  Peters,  5  Cranch, 
115. 

2.  The  constitution  does  not  forbid  the  exer- 
cise of  judicial  functions  by  a  state  legislature. 
Satterlee  v.  Matthewson,  2  Pet.  380. 

3.  A  special  act  authorizing  an  administrator 
to  sell  land  and  apply  the  proceeds  to  the  pay- 
ment  of  debts,  hela  not  an  exercise  of  judicial  as 
distinguished  from  legislative  power.  WeUkins 
V.  Holman,  16  Pet.  25. 

4.  To  construe  a  statute  is  a  judicial,  not  a 
legislative,  duty.  The  legislature  cannot,  by  a 
mere  declaration  of  the  meaning  of  a  statute,  de- 
prive parties  of  rights  conferred  by  the  statute 
as  construed  by  tlie  courts.  The  utmost  e£fect 
of  such  a  declaration  would  be  to  change  the 
law  in  its  application  to  future  transactions. 
Where,  theretore,  the  legislature  assumes  so  to 
construe  a  statute  as  to  deny  the  right  to  com- 
pound interest  in  cases  where  it  was  given  bj 
earlier  statutes,  such  attempt  at  construction  is 
without  force.  Koshkonong  v.  Burton,  104 
U.  S.  668. 

5.  A  void  convevance,  although  not  oonfirm- 
able  by  the  deed  of  the  grantor,  may  be  made 
valid  by  the  legislature.  Wilkinson  v!  Ldand,  2 
Pet.  627. 

6.  A  contract  originally  invalid  because  usu- 
rious mav  be  validated  bv  statute.  White  Water 
Valley  Canal  Co.  v.  Vallette,  21  How.  414. 

7.  In  the  absence  of  limitation  in  the  con- 
stitution or  other  organic  law  of  a  state  or  terri- 
tory, the  legislature  has  power  to  enlarge  or 
diminish  the  area  of  a  county,  as  public  necessity 
or  convenience  may  require.  Laramie  County 
Commtssianers  v.  Albany  County  Commissioners, 

92U.  S.  307. 

8.  Unless  restrained  by  the  state  constitution, 
a  state  legislature  may  direct  restitution  to  the 
taxpayers  of  a  municipal  corporation  of  property 
exacted  by  taxation,  into  whatever  form  it  may 
have  been  changed,  if  it  still  remains  in  the  poa- 
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session  of  the  mnnicipality :  the  exercise  of  such 
a  power  infringes  no  provision  of  the  federal 
oonstitation.  Tippecanoe  County  Commission- 
ers T.  Lucas,  93  U.  S.  108. 

Appointment  of  Guardians  for  non-Resident 
Infants  having  Property  in  State,  etc,  — 
Power  to  authorize. 
See  Guardian,  7,  8. 

Congress  —  Powers,  etc. 
See  Congress. 

Enactment  of  Statutes, 

See  Statutes  —  Enactkent. 

Grant  alleged  to  have  been  Fraudulent  — 
—  Power  to  take  away  —  Rights  of  Bona 
Fide  Purchaser. 
See  Vendor  and  Purchaser  —  Bona 
Fide  Purchaser,  20. 

Journal — Copies,  Evidence  of  Proceedings. 
See  Evidence — Primary  and  secondw 

ART,  42. 

Legislation  for  and  by  Territories. 
See  Territory. 

Municipal  Bonds  —  Power  relaiioe  to  Issue, 
etc. 
See  Municipal  Bonds  ;  Municipal  Cor- 
poration. 

Nuisances  and  Matters  injurious  to  Public 
Health  and  Morals,  notwithstanding  Corpo- 
rate Charters  —  Power  over. 
See  Corporation — Charter,  19-24. 

Ratification  of  Acts  done  —  Power  to  ratify. 
See  Municipal  Bonds  —  In  general, 
118-133. 

Ratification  —  Power  to  cure  Defect  in  Act 
which  it  might  have  authorized. 
See  Retrospective  Law,  11. 

Sale  of  Estate  devised  for  Charitable  Uses — 
Power  to  direct. 
See  Charity,  34,  35. 

Set-off —  Legislative  control. 
See  Set-opp,  1. 

Taxation  —  Power  to  exempt  Property. 
See  Tax  —  Power,  83. 

LBGUDCAOT — Presumptions  in  Favor."]  Every 
intendment  is  to  be  made  in  favor  of  legitimacy. 
Patterson  v.  Gaines,  6  How.  550. 

2.  Prima  facie  evidence  of  marriage  raises  a 
presumption  of  the  legitimacy  of  subsequent  issue, 
and  he  who  denies  it  has  the  burden  of  disprov- 
ing the  marriage.    lb. 

3.  A  testamentary  recognition  of  the  legiti- 
macy of  a  child  of  the  testator  raises  a  presump- 
tion  of  le^timacy  of  the  highest  authority. 
Gaines  v.  Hennen,  24  How.  653. 

4.  The  presumption  of  the  legitimacy  of  chil- 
dren arising  from  an  acknowledgment  of  them 
by  the  father,  and  a  recognition  by  him  of  the 
mother  with  whom  he  lives,  as  his  wife,  is  not  a 
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presumption  of  law.    Blackburn  v.  Crawford, 
3  Wal.  176. 

5.  In  Maryland,  if  the  parents  of  children 
had  in  ooncuoinage  marry,  and  recognize  the 
children  as  their  own,  the  children  are  deemed 
legitimate.    lb. 

6.  In  Louisiana,  if  a  man  marry  in  the  belief 
bona  fide  that  the  woman  is  free  to  marry  be- 
cause of  the  invalidity  of  a  former  marriage,  the 
issue  of  the  marriage  will  be  legitimate ;  and  the 
fact  of  marriage  being  proved,  the  presumption 
of  law  is  in  favor  of  good  faith.  Gaines  v.  New 
Orleans,  6  Wal.  642. 

Acknowledgment  in  WUl  Weighty  Evidence. 
See  Evidence  —  Weight  and  Conclu- 

SrVENBSS,  10. 

Communications   to   Attorney  concerning  — 
What  privileged. 
See  Attorney,  43. 

Legitimation  of  Bastard  in  Virginia. 
See  Descent,  9. 

Mother* s  Deposition  in  another  Proceeding  ad" 
missible  against. 
See  Evidence  —  Hearsay,  18. 

Lfixjjuft — A  dministration — Letters,  in  general. 
See  Executor  and  Administrator. 

Contract  by —  When  complete. 

See  Contract — What  constitutes,  2 
et  seq. 

Patent  —  Letters,  m  generai. 
See  Patent. 

Press  Copy  as  Evidence. 

See  Evidence  —  Primary  and  second- 
ary, 24. 


—  Liability  of  County  for  Obligations  of 
Levee  District. 
See  County,  5. 

Comndssioners  —  Powers. 

See  Municipal  Corporation — Powers 

IN  GENERAL,  11. 

ISVT — Execution,  how  made,  etc. 
See  Execution,  21  et  seq. 

I2VT  OOTfBT  —  Washington  County  Levy  Court 
—  Quasi  Corporation  —  Right   to  Fines, 
Penalties,  etc. 
See  District  of  Columbia,  8,  9. 

LIBEL  —  Admiralty  —  Form  —  Requisites  — 
Cross-libel. 
See  Admiralty — Pleading^ 

Divorce  —  Libel  for. 
See  Divorce. 
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UBEL  AITB  SLAHDEB  —  What  Words  are  ac- 
tionable —  Presumption  of  Malice  —  Privi- 
leged Communications. 
See  pi.  1-6. 

Action  —  Pleading — Evidence — Practice  — 
Damages. 
See  pi.  7-11. 

1.  What  Words  are  actionable  —  Pre- 


sumption of  Malice  —  Privileged  Communica- 
tions.] Spoken  words  charging  a  woman  with 
fornication  in  the  District  of  Uolambia  are  not 
actionable  per  se,  fornication  not  being  an  indict- 
able offence.     Pollard  V.  Zyon,  91  U.  S.  225. 

2.  A  privileged  communication  is  actionable, 
if  malicioas.  Thos,  a  letter  to  the  president  of 
the  United  States  containing  false  and  malicious 
charges  against  a  public  officer  of  the  executive 
department  is  actionable.  White  v.  NichoUs,  3 
How.  266. 

3.  Want  of  probable  cause  will  authorize  the 
inference  of  malice.    lb. 

4.  A  report  by  the  president  and  directors  of 
a  corporation  to  the  stockholders  of  an  investiga- 
tion  of  the  conduct  of  its  officers  or  agents  is 
privileged,  if  made  in  ^od  faith  and  without 
malice.  Philadelphia,  Wilmington,  jr  Baltimore 
Railroad  Co.  y.  Quigley,  21  How.  202. 

5.  But  the  privilege  does  not  extend  to  the 
preservation  of  the  report  and  the  evidence  as  a 
book  for  distribution  among  stockholders  or  in 
the  community,    lb. 

6.  Communications  made  to  the  state's  attor- 
ney for  the  purpose  of  ascertaining  whether  the 
grand  jury  will  be  likely  to  find  a  bul  against  one 
are  privileged  on  the  ground  of  public  policy  as 
well  as  on  the  ground  that  they  are  professional 
communications,  and,  in  an  action  of  slander  there- 
for, the  attorney  cannot  be  compelled  to  reveal 
them ;  and  it  makes  no  difference  that  they  were 
made  to  others  as  well.  Vogel  v.  Gruaz,  110 
V.  S.  311. 

7.  —  A  ction  —  Pleading  —  Evidence  — 
Practice  —  Damages.']  In  an  action  for  a  libel 
committed  under  circumstances  of  privilege,  but 
with  malice,  the  plaintiff  must  aver  and  prove 
actual  malice;  but  he  need  not  aver  the  facts 
constituting  malice,  but  only  that  the  writing  was 
maliciously  published.  White  v.  Nicholls,  3  How. 
266. 

8.  In  an  action  for  words  spoken  that  are  not 
actionable  per  se,  an  allegation  of  special  damage 
is  necessary,  and,  as  such,  an  allegation  that  the 
plaintiff  "  has  been  damaged  and  injured  in  her 
name  and  fame "  is  not  sufficient.  Pollard  y. 
Lyon,  91  U.  S.  226. 

9.  A  publication  made  after  suit  brought  is 
not  admissible  in  evidence  in  support  of  an  ac- 
tion for  libel.  Philadelphia,  Wilmington,  Sf  Bal- 
timore Railroad  Co.  v.  Quigley,  21  How.  202. 

10.  In  an  action  for  a  libel,  as  it  is  for  the  jury 
to  determine  whether  the  publication  was  mali- 
cious, the  alleged  libel  must  be  submitted  to 
them.     White  v.  Nicholls,  3  How.  266. 


UBEL  AHD  SLANDER  —  continued. 

11.  Exemplary  damages  cannot  be  reooveied 
in  an  action  for  libel  without  proof  of  actual  mal- 
ice. Philadelphia,  Wilmington,  jr  Baltimore 
Railroad  Co.  v.  Quigley,  21  How.  202. 

Liability  of  Corporation  for  Libd. 

See  Corporation  —  Fowssfi  akd  Lia- 

BILITDCS,  43. 

Privileged  Communications. 
See  Attorney,  42-44. 

LIGEHflE  —  Federal  License  of  Business  prohib- 
ited by  State  —  Effect. 
See  Internal  Ke  venue  —  In  general, 
6,7. 
Ferry  Licenses  —  In  general. 

See  Municipal  Corporation  —  Powers 

IN  GENERAL,  13-15. 

Internal  Revenue  Acts  —  License  thereunder, 
in  general. 
See  Internal  Revenue. 

Patent  —  License  to  use,  etc. 
See  Patent  — License. 

Patent  —  Suit  for  Infringement. 
See  Patent  —  Infringement. 

State  Poioer  to  increase  License  Fee. 
See  Corporation  —  Charter,  45. 

State  Tax  imposed  by  Way  of  License  —  Reg- 
ulation of  Inter-state  Commerce. 
See  Tax  —  Power,  22  et  seq. 

Tax —  Power  to  impose  as  affected  by  Corpo' 
rate  Charter. 
See  Corporation  —  Charter,  11. 

Trade  with  the  Enemy  —  Rebellion. 

See  Trading  with  Enemt,  13  et  seq. 

UEE  —  Lien  on  Particular  Fund — Banker* s 
Lien  —  Lien  of  Insurance  Broker  on  Policy  — 
Liens  on  Mines — On  Railroads — How  acquired, 
lost,  or  enforced,  etc.]  To  the  creation  oi  a  lien 
on  a  particular  fund,  some  distinct  appropriation 
thereof  by  the  debtor  is  necessary.  Wright  v. 
Ellison,  1  Wal.  16. 

2.  A  mere  personal  agreement  to  pay  a  claim 
out  of  the  fund  does  not  charge  the  fund  with  a 
Uen.     Trist  v.  ChUd,  21  Wal.  441. 

3.  To  create  a  lien  on  a  particular  fund  for 
future  services,  there  must  be  not  only  an  ex- 
press promise  by  the  employer  relied  on  by  the 
employee  to  apply  it  in  payment  therefor,  but 
some  act  of  appropriation  by  the  employer  relin- 
Quishing  control  of  the  fund  and  conferring  on 
tne  contractor  the  right  to  have  it  so  applied 
when  the  services  are  rendered.  Dillon  v.  Bar- 
nard,  21  Wal.  430. 

4.  An  agreement  to  allow  an  agent  for  the 
collection  of  a  claim  against  a  foreign  government 
a  certain  per  cent  of  the  amount  recovered,  gives 
a  lien  on  the  fund  to  that  extent.  Wylie  v.  Coxe, 
15  How.  415. 
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5.  If  underdue  negotiable  paper  be  indorsed 
and  delivered  to  a  bank  for  collection,  and  that 
bank  send  it  to  another  bank,  also  for  collection, 
bnt  without  notice  that  it  does  not  own  it,  the 
latter  bank  may  retain  it  and  its  proceeds  to  sat- 
isfy a  claim  for  a  general  balance  against  the  for- 
mer, if  that  balance  has  been  allowed  to  arise  and 
remain  on  tbe  faith  of  receiving  pavment  from 
such  collections,  pursuant  to  a  usa^  oetween  the 
two  banks.  Metropolis  Bank  v.  ^ew  England 
Bank.  1  How.  234 ;  Metropolis  Bank  v.  New 
England  Bank,  6  How.  218. 

6.  Where  a  bank  makes  advances  to  aid  the 

Srosecution  of  a  suit  ag^ainst  the  government  un- 
er  an  agreement  that  it  shall  be  paid  out  of  anv 
receipts,  it  has  no  right,  where  the  suit,  altkougn 
prosecuted,  results  in  an  adverse  judgment,  to  a 
luud  recovered  by  a  subsequent  suit  which  it  re- 
fuses to  aid,  prosecuted  under  a  special  resolu- 
tion of  congress  by  means  of  aid  from  other  par- 
ties.    Washington  Bank  v.  Nock,  9  Wal.  373. 

7.  Where  a  customer  of  a  bank  deposited 
therewith,  to  secure  his  current  indebtedness  on 
discounts,  the  note  of  a  third  person  secured  by 
mortgage,  and  the  bank  permitted  him  to  with- 
draw it  in  order  to  enforce  payment,  he  promising 
to  return  the  proceeds  or  other  securities  of  equal 
value,  and  he  foreclosed  the  mortgage,  bid  in  the 
property,  and  deposited  the  title  deed  thereof 
with  the  bank,  with  which  his  dealings  were  then 
suspended,  he  owing  nothing,  and  he  afterwards 
renewed  his  relations  with  the  bank,  and  became 
bankrupt  while  in  debt  to  it,  it  was  held,  it  not 
appearing  that  credit  had  been  given  him  in  reli- 
ance on  uie  deed,  that  even  if  the  deposit  of  a 
deed  might  be  equivalent  to  an  equitable  mort- 
gage, the  facts  gave  the  bank  no  right  to  claim 
one.  Biebinger  v.  Continenttd  Bank,  99  U.  S. 
143. 

8.  An  insurance  broker  has  a  lien  on  the  policy 
for  the  premium  paid,  and  if  he  part  with  pos- 
session of  the  policy  the  lien  will  revive  if  the 
policy  come  again  into  his  hands,  unless  from  the 
manner  of  parting  it  appear  that  he  intended  to 
abandon  his  lien,  an  intermediate  assignee  taking 
cum  onere.  Spring  v.  South  Carolina  Insurance 
Co.,  8  Wheat.  268. 

9.  But  in  the  case  of  other  liens,  if  the  policy 
be  assigned,  bona  fide,  for  a  valuable  considera- 
tion, while  out  of  the  possession  of  the^  person 
having  the  hen,  and  afterwards  come  into  his 
hands,  the  lien  will  not  revive  as  against  the  as- 
signee,   lb. 

10.  An  agreement  to  give  a  lien  on  drafts  to 
be  drawn  for  the  proceeds  of  a  contract  will  not 
give  a  lien  on  a  ludgment  for  damages  for  its 
violation.  Washington  Bank  v.  Nockj  9  Wal. 
873. 

UL  Although  a  statute  regukting  liens  of  sub- 
contractors  on  land  requires,  among  other  things, 
the  presentation  to  the  owner  of  the  land  of  the 
original  contractor's  certificate  of  settlement  be- 
tween himsdif  and  the  sub-contractor,  the  mere 
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failure  to  present  such  certificate,  other  steps 
being  properly  taken,  does  not  destroy  the  lien 
nor  affect  its  priority.  Brooks  v.  Burlington  j* 
Southwestern  Railway  Co.,  101  U.  S.  443. 

12.  Under  a  statute,  such  as  that  of  Utah, 
givmg  a  lien  on  a  mine  to  one  "  who  shall  per- 
form any  work  or  labor"  thereon,  a  forenuinwho 
directs  and  oversees  the  workmen  is  entitled  to  a 
lien.  Flagstaff  Silver  Mining  Co.  v.  CuUins, 
104  U.  S.  176. 

13.  A  statute,  to  confer  a  lien  on  the  corpus 
of  a  railroad,  good  as  against  mortgages  and 
incumbrancers,  in  virtue  of  a  credit  advanced, 
must  express  in  terms  not  doubtful  an  intention 
to  give  such  lien ;  and  the  fact  that  if  it  do  not 
so  operate  it  will  be  but  declaratory  of  the  com- 
mon law,  will  not  lead  to  that  construction,  if  it 
would  also  result  in  giving  a  lien  where  the  par- 
ties have  declined  to  take  one  in  ordinarv  form 
and  have  taken  a  pledge  of  stock  in  lieu  thereof, 
as  by  the  statute  they  might.  Cincinnati  v. 
Morgan,  3  Wal.  275. 

14.  A  lien  for  work  done  on  a  railroad  which 
would  attach  to  the  whole  road  in  preference 
to  a  mortgage  afterwards  placed  on  it,  were  the 
road  built  uninterruptedly  under  one  contract,  is 
not  to  be  postponed  to  the  mortgage  because  the 
different  sections  of  the  road  were  built  under 
distinct  contracts  at  different  times,  the  road  be- 
ing, for  all  other  purposes,  including  that  of  the 
mortgage,  an  entirety  and  a  unit.  Brooks  v. 
Burlington  ff  Southwestern  Railway  Co.,  101 
U.  S.  443;  Meyer  v.  Hornby,  Id.  728. 

15.  The  lien  given  by  the  Illinois  statute  on 
the  property  of  a  railroad  corporation  to  one 
who  nas  furnished  supplies,  labor,  etc.,  is  not 
waived  by  a  stipulation  reserving  a  specific  lien 
on  the  materials  furnished ;  nor  is  it  waived  by 
an  agreement  to  give  credit  for  a  period  beyond 
that  within  which  suit  must  be  brought  to  en- 
force the  statutory  lien,  such  credit  being  offered 
on  condition  that  security  shall  be  given,  and 
security  not  being  given ;  nor  is  such  a  lien  lost 
unless  recorded,  the  recording  acts  having  no 
application  to  this  cUss  of  liens.  Chicago  {f  Al" 
ton  Railroad  Co.  v.  Union  Rolling  Mill  Co., 
109  U.  S.  702. 

16.  Where  a  receiver  of  a  railroad,  pending 
proceedings  for  a  foreclosure,  is  authorized  by 
the  court  to  borrow  money  and  issue  certificates 
of  indebtedness  to  be  a  lien  on  the  property 
prior  to  the  mortgage,  and  to  dispose  of  them  at 
no  greater  than  a  certain  discount,  a  lender  on 
such  certificates  has  a  lien  for  the  money  actu- 
flllv  advanced  less  that  discount.  Swann  v. 
Wright,  110  U.  S.  690;  Swann  v.  Clark,  Id. 
602. 

17.  No  one  can  acquire  a  lien  through  his  own 
illegal  or  fraudulent  act,  or  breach  of  duty ;  nor 
can  a  lien  arise  where  it  would  be  inconsistent 
with  the  terms  of  the  contract  or  the  clear  in- 
tent of  the  parties.  Randel  v.  Brown,  2  How. 
406. 
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18.  One  cannot  avail  himself  of  a  lien  the 
discharge  of  which  he  has  fraudulently  prevented. 
Carey  ?.  Brown,  92  U.  S.  171. 

19.  A  release  fraudulently  obtained  from  one 
of  two  joint  contractors  will  not  invalidate  a  lieu 
for  work  which  has  already  attached.  South 
Fork  Canal  Co.  y.  Gordon,  6  Wal.  661. 

20.  The  Jurisdiction  of  a  court  of  equity,  in- 
voked to  enforce  a  statutorv  lien,  rests  upon  the 
statute,  and  cannot  extend  beyond  it.    lb. 

Banker^s  Lien  on  Deposits  for  Advances  — 
Trust-money. 
See  Tbdst  —  Cestui  que  Teust,  11-13. 

Banker's  Lien  on  Stock  of  Bank's  Debtor. 

See  Bank,  13-15. 
Bankruptcy  — How  it  affects* 

See  Bankruftct  —  Fbio&   Tkaneac- 

TIONS. 

Carrier's  Lien  —  In  ffeneral. 
See  Carrier  —  Lien. 

Contract  Lien  on  Enemy's  Property  not  good 
against  Captor, 
See  Capture  —  Lawtul  Prize,  30,  31. 
See  also  Capture — Captor's  Rights, 
ETC.,  2,  3. 

DvUies —  United  States, 

See  Duties  —  Assessment,  48  et  seq, 

Enemy^s  Property  —  Lien  in  Prize  Proceed- 
ings —  Affirmatively  shown. 
See  Prize  —  Practice,  43. 

Execution  —  When  a  Lien, 
See  Execution,  23  et  seq. 

Government  Lien  on  Distilled  Spirits  for  In- 
ternal Revenue  Tax. 
See  Internal  Revenue — Persons  and 
Things  taxed,  13. 

Judgment  gives  Lien  on  Debtor's  Land,  but  the 
Lien  is  not  a  Right  in  the  Land  itself  but  a 
Right  to  levy — When  a  Lien  on  Personalty. 
See  Judgment  —  Lien,  1  et  seq. 

Judgment  Lien  in  Virginia  released  by  Levy  of 
ca.  sa. 
See  Execution,  50. 

Judgment  of  Circuit  Court  —  When  it  creates. 
See  Circuit  Court  —  Practice,  13. 

Landlord's  Lien  for  Rent  —  Priority  —  Dw- 
placement  by  ScUe, 

See  Landlord  and  Tenant,  28  et  seq. 

Maritime  Lien  —  In  general. 
See  Maritime  Lien. 

Mechanic's  Lien — Holder  has  InsurMe  In- 
terest, 

See  Insurance  —  Pire,  7. 
Mechanic's  Lien  —  In  general. 

See  Mechanic's  Lien. 

Mechanic's  Lien  —  Sale  in  Proceedings  to 
enforce,  instituted  pending  Proceedings  in 
Federal  Court  to  enforce  a  Forfeiture, 
See  Court  —  In  general,  58. 


JJES  —  continued. 
Mortgage  —  Railroad  Mortgage  in  general. 
See  Railroad  —  Mortgage. 

Mortgage  Lien  —  In  general. 

See  Mortgage. 
Owner's  Lien  on  Cargo  —  When  waived. 

See  Charter-party,  24. 

Property  confscated—  Liens  not  devested. 

See  Confiscation,  35. 
Purchaser's  Lien  for  Outlay  instead  of  Spe- 
cific Performance  —  When  Equity  mil  give. 

See  Specific  Performance,  70. 

Salvage  Service — In  general. 
See  Salvage. 

Seamen's  Lien  for  Wages  —  Slave   Trade 
affecting  —  Forfeiture. 

See  Shifping —  Seamen,  2-4. 
Seller  of  Personalty,  for  Purchase-money. 

See  Sale  —  Seller's  Lien. 

Seller's  Lien  for  Purchase-nwney  —  Lost  by 
Delivery. 
See  Sale  —  What  constitutes,  40. 

Statute  Lien  on  Railroad  in  Favor  of  Laborers, 
etc.  —  Merger  by  Judgment, 
See  Judgment  —  Merger,  1. 

Taxes  —  Lien  therefor  not  displaced  by  Sale 
under  Prior  Judgment, 
See  Tax  —  Collection,  20. 
Vendor's  Lien  for  Purchase-money, 

See  Vendor  and  Purchases  —  Ven- 
dor's Lien. 
Vessel  — Purchaser  from  Master,  etc. —  Takes 
clear  of  Liens. 
See  Shipping —  Ownership,  2. 
Vessel  for  Advances  constitutes  Insurable  In- 
terest 
See  Insurance  —  Marine,  3. 

Vessel  for  Supplies  or  Repairs — Master  may 
create  —  When. 
See  Shipping — Master,  14  et  seq. 

UOHT-HOXrSES  —  Secretary  of  the  Treasury  — 
Purchase  of  Supplies. 
See  Treasury  Department. 

im  VtkTE — In  general. 

See  Devise  and  Legacy. 
Nothing  more  passed  by  Corifiscation  Proceed- 
ings. 
See  Confiscation,  42  et  seq. 
Power  of  Alienation  not  a  Necessary  Incident. 
See  Nichols  v.  Eaton,  91  U.  S.  716. 

Lin  mUSAHCB  —  In  general. 
See  Insurance  —  Life. 

imiTATIOir  —  Adverse  Possession  in  general. 
See  Limitation  —  Adverse  Possession. 
Exceptions  and  Interruptions,  in  general. 
See  Limitation  —  Exceptions  and  In- 
xerruptions. 
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Particular  Cases  —  Rules  therein,  etc. 
See  LimxATiON — Particular  Cases. 

Particular  Courts  —  Rules  therein,  etc. 

See  Limitation  —  Particular  Courts. 

Pleading  and  Practice  under  the  Statutes. 
See  Limitation  —  Pleading  and  Prac- 
tice. 

Running  of  Statute  —  When    it  begins  — 
Runs  against  whom. 
See  Limitation  —  Statutes. 

Statutes,  Validity  and  Construction, 
See  Limitation  —  Statutes. 

UMmLnoir  —  ADVEB8B  vwaBaaoN ^What 

constitutes  Adverse  Possession  — Possessiori 
under  Claim  of  Right  —  Constructive  Pos- 
session, Ouster,  etc. 
See  pi.  1-31. 

Presumption  of  Grant  —  What  justifies  — 
Miscellaneous  Matters. 
See  pi.  31^-42. 

Who  may  or  may  not  acquire  Adverse  Pos- 
session. 

See  pi.  43-56. 

Cohr  of  Title  ^  What   constitutes  —  What 
gives. 

See  pL  57-71. 

Continuity  of  Possession  —  Bow   broken  — 
Suit  —  Forfeiture. 
See  pL  7iJ-74. 

Time  necessary  to  constitute  a  Bar  —  Various 
Statutes. 
See  pi.  75-84. 

1. What  constitutes  Adverse  Possession 


— Possession  under  Claim  of  Right  —  Con^ 
gtructioe  Possession,  Ouster,  etc.']  Possession 
under  a  claim  of  tbe  fee  is  evidence  prima  facie 
of  ownership  and  seisin;  but  mere  possession, 
miaccompanied  by  circnmstances  showin^^  the 
extent  and  quality  of  the  interest  claimed,  is  evi- 
dence of  no  more  than  the  bare  &ct  of  present 
occupation  by  right.  Ricard  v.  Williams,  7 
Wlkcat.  59. 

2.  Although  a  disseisor  cannot,  in  qualification 
of  his  own  wrong,  assert,  as  against  his  disseisee, 
that  he  is  other  uian  a  disseisor  in  fee,  yet,  upon 
the  question  whether  one  is  in  by  title,  presumed 
from  long  possession  to  have  been  made  to  him 
by  the  owner,  the  claims  by  which  possession  is 
accompanied  are  material.    lb. 

3.  It  is  necessary  to  a  disseisin  in  fee  that  the 
entry  be  without  right ;  if  the  entry  be  conge- 
able,  or  the  possession  lawful,  tlie  entry  and 
possession  will  be  considered  as  limited  by  the 
right.    /&. 

4.  Although  enclosure  is  one  of  the  acts  from 
which  an  intention  to  assert  ownership  and  exer- 
cise possession  may  be  inferred,  there  may  be  a 
possession  without  it.  EUicOtt  t.  Pearl,  10  Pet. 
419. 
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5.  The  making  of  a  fence  or  other  improve- 
ment is  not  essential  to  an  adverse  possession ; 
an^  visible  and  notorious  acts  of  ownership  under 
chiim  of  right  are  sufficient ;  and  the  nature  of 
such  acts  roust  depend  on  the  uses  to  which  the 
land  was  fitted.     Ewing  v.  Burnet,  11  Pet.  41. 

6.  Thus,  the  exclusive  and  notorious  use  of  a 
valuable  sandbank,  by  sale  and  use  of  the  sand, 
such  being  the  use  to  which  the  owner  of  the 
land  would  naturally  put  it,  constitutes  a  legal 
adverse  possession,    lb. 

7.  The  uninterrupted  payment  of  taxes  for 
more  than  twenty-four  years,  held  to  be  strong 
evidence  of  a  claim  of  right,    lb. 

8.  If  land  be  occupied  and  cultivated  in  such 
manner  as  the  owners  of  such  lands  usually  oc- 
cupy and  cultiirate,  the  possession  is  adverse. 
Reed  v.  Merrimac  River  Canals  Proprietors,  8 
How.  274. 

9.  Entry  and  possession  under  a  tax  deed  giv- 
ing color  of  title  are  sufficient  evidence  of  an 
adverse  seisin  under  the  statute.  Pillow  y. 
Roberts,  13  How.  472. 

10.  In  Missouri,  a  purchase  of  land  from  an 
administrator,  and  possession  for  more  than 
twenty  years,  will  sustain  a  plea  of  the  statute  of 
limitations,  in  the  absence  ot  any  special  circum- 
stances taking  the  case  out  of  the  statute.  Long 
V.  O' Fallon,  19  How.  116. 

U.  A  step-father  and  guardian,  who  took  from 
a  third  person  and  procured  to  be  recorded  a 
deed  of  land  of  whicn  he  took  the  profits,  and 
parts,  of  which  he  afterwards  sold,  was  held  to 
tiave  a  sufficient  adverse  seisin  t^  set  up  the 
statute  of  limitations  against  his  step-children 
and  wards,  who  claimed  in  the  right  of  their 
mother,  who  had  owned  the  land  and  conveyed 
it  to  such  third  person.  Mercer  v.  Selden,  I 
How.  37. 

12.  In  an  action  on  the  case  for  obstruction 
in  the  use  of  a  wharf,  possession  by  the  defend- 
ant under  color  and  with  claim  of  title  will  put 
the  plaintiff  to  proof  of  a  better  title  or  of  an 
equal  right  to  the  use.  Linthicum  v.  Ray,  9 
Wal.  241. 

13.  A  parol  agreement  between  the  owners  of 
adjoining  lands  to  employ  a  surveyor  to  run  the 
dividing  line  and  so  to  establish  it,  will  conclude 
the  parties,  if  executed  and  if  corresponding  pos- 
session be  had  thereunder  for  twenty  yeara. 
Boyd  V.  Chraves,  4  Wheat.  513. 

14.  What  is  adverse  possession  of  land  is  a 
question  of  law.  Bradstreei  v.  Huntington,  5 
Pet.  402. 

15.  If  one  with  title  enter  upon  land,  his  seisin 
becomes  coextensive  with  his  title.  Green  v. 
Liter,  8  Granch,  229. 

16.  If  without  title,  his  seisin  will  be  confined 
to  his  possession  by  metes  and  bounds.  lb.; 
Clarke  v.  Courtney,  5  Pet.  319. 

17.  But  if  one  have  title  to  land  in  the  seisin 
of  several  tenants  who  claim  different  parcels  in 
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severalty,  an  entry  into  one  will  not  ^ive  seisin 
of  the  others ;  there  must  be  an  entry  into  each. 
Green  v.  Liter,  8  Crauch,  229. 

18.  An  actual  entry  on  part  of  a  tract  gives  a 
constructive  seisin  coextensive  with  title.  Barr 
T.  Gratz,  4  Wheat.  213  ;  Clarke  t.  Courtney,  5 
Pet.  319  ;  MUler  v.  Mclntyre,  6  Pet.  61 ;  EUu 
coit  V.  Pearly  10  Pet.  412 ;  Hunnicut  v.  Peyton, 
102  U.  S.  333. 

19.  But  not  if  any  part  be  in  the  actual  pos- 
session of  one  hayinff  a  better  title.  Barr  y. 
Gratz,  4  Wheat.  213;  Clarke  v.  Courtney,  6 
Pet.  319 ;  Hunnicut  v.  Peyton,  102  U.  S.  333. 

20.  In  such  case  the  seisin  of  him  having  the 
better  title  extends  to  all  not  actually  occupied  by 
the  other.    lb. 

21.  An  entrv  without  title  works  a  disseisin 
of  only  so  much  as  is  actually  thereby  occupied. 
Barr  v.  Gratz,  4  Wheat.  213. 

22.  An  owner  of  land  in  possession  of  a  part 
has  constructive  possession  of  the  residue,  except 
80  far  as  it  is  in  actual  possession  of  another. 
Hunt  V.  WicUiffe,  2  Pet.  201. 

23.  A  possession  under  a  junior  patent  which 
interferes  with  a  senior  patent,  the  lands  being 
wholly  unoccupied  by  any  one  claiming  under 
the  latter,  extends  bv  construction  to  the  whole 
tract.     Sicard  v.  Davis,  6  Pet.  124. 

24.  Where  grants  of  adjoining  tracts  overlap, 
there  can  be  no  constructive  possession  under 
the  junior  ^rant  of  that  part  of  the  land  that 
lies  within  the  senior  grant :  to  give  effect  to  tiie 
statute  there  must  be  actual  possession  thereof. 
White  V.  Burnley,  20  How.  235.  , 

25.  If  one  daimiug  under  a  patent  reside  on 
the  legal  subdivision  therein  described,  his  resi- 
dence will  constitute  possession  of  the  whole, 
within  the  statute,  and  it  will  make  no  difference 
that  he  has  laid  it  out  into  town  lots.  Gregg  v. 
Forsyth,  24  How.  179;  Dredge  v.  Forsyth,  2 
Black,  563  ;  Kellogg  v.  Forsyth,  2  Black,  571. 

26.  Where  several  adioiuiug  tracts  of  wild 
land  were  surveyed  in  a  body,  with  nothing  on 
the  ground  to  distinguish  one  tract  from  another, 
and  conveyed  to  a  purchaser  by  the  state  as  an 
entirety  by  a  single  deed,  and  a  subsequent 
grantee  of  them  as  a  whole  afterwards  mortgaged 
tliem  as  a  whole,  it  was  held  that  a  tenant  whom 
the  mortgagee  had  put  in  possession  was  in  pos- 
session of  the  whole  in  right  of  the  mortgage, 
although  his  actual  possession  did  not  extend 
beyond  a  single  tract.  Brobst  v.  Brock,  10 
Wal.  519. 

27.  An  ouster  cannot  be  presumed  in  favor 
of  possession  by  a  mere  intruder.  Society  for 
Propagation  of  the  Gospel  v.  Pawlet,  4  Pet. 
480. 

28.  Although  the  purchaser  derives  his  title 
from  his  vendor,  his  possession,  being  for  him- 
self, ousts  the  vendor.    lb. 

29.  An  entry  is  an  ouster  or  not,  according 
to  the  intent  with  which  it  is  made ;  if  under 
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claim  or  color  of  right  it  is  an  ouster,  otherwise 
a  trespass  only.     Ewing  y.  Burnet,  11  Pet.  41. 

30.  If  a  widow  by  mistake  receive  to  her 
sole  use  rents  which  oelong  to  herself  and  her 
children  jointly,  it  does  not  oust  the  children. 
Reed  y.  Aierrimac  River  Canlas  Proprietors,  8 
How.  274. 

31.  Although  in  case  of  trespass  the  owner 
may  elect  to  consider  himself  disseised,  the 
wrong-doer  who  asserts  an  ouster  of  the  owner 
must  prove  it,  and  something  more  than  a  mere 
trespass.     Clarke  y.  Courtney^  5  Pet.  319. 

32.  Presumption  of  Grant  —  What  justi- 
fies—  Miscellaneous  Matters.]  The  length  of 
time  necessary  to  bring  a  case  within  the  legal 
presumption  of  a  grant,  charter,  or  license,  to 
validate  a  ri^lit  long  enjojed,  is  not  definite,  but 
depends  on  its  peculiar  circumstances.  Mitchel 
v.  United  States,  9  Pd;.  711. 

33.  Circumstances  may  justify  the  presump- 
tion of  a  grant,  although  the  adverse  possession 
be  not  such  as  would  constitute  a  bar  under  the 
statute  of  limitations.  Ewing  y.  Burnet,  II 
Pet.  41. 

34.  In  fayor  of  lon^  possession  it  is  to  be 
presumed  that  everything  that  has  been  done 
has  been  done  rightfully,  and  that  whatever  was 
necessary  to  be  done  has  been  done.  Strother 
V.  Lucas,  12  Pet.  410. 

35.  The  deposit  of  earth  on  a  water  lot,  be- 
low high-water  mark,  to  fit  it  for  occupation  and 
use,  followed  by  the  erection  of  a  wharf  and 
warehouse  thereon,  with  possession  of  the  adja- 
cent upland  for  more  ttian  forty  years,  held 
strong  ground  for  presumption  of  title.  Watkins 
y.  Holman,  16  Pet.  25. 

36.  The  presumption  of  a  grant,  arising  from 
lapse  of  time,  apphes  to  land  as  well  as  to  in- 
coporeal  hereditaments;  but  if,  in  the  circum- 
stances, the  possession  be  consistent  with  the 
presumption  that  an  estate  less  than  a  fee  was 
the  cause  of  it,  a  fee  will  not  be  presumed. 
Ricard  v.  WiUiams,  7  Wheat.  59. 

37.  A  legatee  in  the  adverse  possession  of 
land  alleged  to  belong  to  the  estate  of  the  tes- 
tator, cannot  be  compelled  to  allow  rent  therefor 
by  way  of  set-off  to  his  legacy,  tliere  being  no 
implication  of  an  assumpsit  in  such  a  case,  and 
the  right  to  the  land  not  standing  for  trial  in 
such  a  collateral  manner.  West  v.  Smith,  8 
How.  402. 

38.  To  show  the  nullity  of  a  conyeyance  exe- 
cuted by  one  out  of  possession,  adverse  posses- 
sion may  be  set  up  against  any  title.  Bradstreet 
y.  Huntington,  5  Pet.  402. 

39.  A  purchaser  without  notice  may  join  his 
adverse  possession  with  the  ostensible  adverse 
possession  of  his  grantor  to  make  a  bar  under 
the  statute.  Alexander  y.  Pendleton,  8  Granch, 
462. 

40.  Under  the  Kentucky  statute,  as  under 
the  English,  the  whole  possession  most  be  taken 
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together.  Thus,  adverse  possession  under  a 
surrey,  previous  to  its  being  carried  into  grant, 
must  be  connected  with  continued  subsequent 
possession.     Walden  v.  Gratz,  1  Wheat.  292. 

41.  Under  the  Texas  statute  of  1841,  if  the 

Possession  of  two  or  more  persons  in  succession, 
olding  in  privity  with  one  another,  under  title  or 
color  of  title,  make  out  the  prescribed  term,  the 
bar  is  complete.    Christy  v.  Al/ard,  17  How.  601. 

42.  So  under  the  Tennessee  statute.  Lea  y. 
Polk  County  Copper  Co.,  21  How.  493. 

43.  Who  may  or  may  not  acquire  Ad- 

verse  Possession.']  An  heir  may  enter  and  claim 
by  title  other  than  that  of  his  ancestor,  and  by 
exclusive  possession  under  such  claim  accjuire 
a  title  valid  as  against  his  co-heirs  and  creditors. 
Hicard  ▼.  WiUiams,  7  Wheat.  69. 

44.  Or,  entering  as  heir,  he  may  afterwards  dis- 
seise his  co-heirs,  with  a  like  result.    lb. 

45.  The  grantee  of  one  who  has  only  an 
equitable  right,  but  who  undertakes  to  convey 
the  fee,  or  of  a  tenant  in  common  who  under- 
takes to  convey  the  whole,  may,  if  in  possession 
under  a  claim  to  the  whole,  set  up  his  possession 
as  a  bar  under  the  statute.  Bradstreet  v.  Hunt- 
ington, 6  Pet.  402. 

46.  The  possession  of  a  mortgagor  is  not  ad- 
verse to  that  of  the  mortgagee.  Higginson  v. 
Mrin,  4  Cranch,  416  ;  Union  Bank  v.  Stafford, 
12  How.  327 ;  New  Orleans  Canal  ff  Banking 
Co.  V.  Stafford,  12  How.  343. 

47.  A  possession  by  a  tenant  inures  to  the 
benefit  of  the  landlord.  Gregg  v.  Forsyth,  24 
How.  179. 

48.  If  one  who  enters  on  vacant  land  without 
claim  of  title  afterwards  attorn  to  the  holder  of 
a  le^l  title,  his  possession  is  by  relation  a  pos- 
session for  his  landlord  from  the  time  of  entry. 
Peyton  v.  Stith,  6  Pet.  485. 

49.  If  the  purchaser  of  an  undivided  part  of  a 
parcel  Of  land,  having  but  an  equitable  title,  enter 
upon  the  whole,  under  such  title,  the  holder  of  the 
legal  title  will  thereby  acquire  an  actual  seisin, 
the  possession  being  under  his  title.  Barr  v. 
Gratz,  4  Wheat.  213. 

50.  Ejectment  a^nst  the  holder  of  manorial 
land  in  Pennsylvania,  under  a  conditional  war- 
rant, to  enforce  payment  of  the  purchase-money, 
held  not  barred  by  the  statute  of  limitations  of 
1705,  nor  by  that  of  1785,  for  that  such  holding 
was  not  adverse.    Kirk  v.  Smith,  9  Wheat.  241. 

51.  Possession,  to  constitute  a  bar,  must  have 
been  actual,  continued,  and  adverse ;  and  posses- 
sion by  a  third  person  will  not  avail  the  de^udant 
if  he  do  not  connect  himself  with  it.  Doswell  v. 
De  la  Lama,  20  How.  29. 

52.  One  in  possession,  without  title,  cannot 
maintain  an  action  a^painst  one  who  enters  under 
an  apparently  valid  title  from  the  United  States. 
Burgess  v.  Ghray,  16  How.  48. 

53.  Where  a  patent  issued  on  a  proper  entry 
ooQtamed  a  reservation  of  the  rights  of  persons 
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claiming  under  the  act  of  March  3,  1823  (3  Sts. 
786),  to  confirm  claims  for  lots  in  Peona,  the 
reservation  was  held  not  to  prevent  the  statute 
from  running  in  favor  of  the  patentee  as  against 
the  right  of  one  claiming  a  part  of  the  land  under 
that  act  and  a  survey  thereunder.  Meehan  v. 
Forsyth,  24  How.  175. 

54.  Such  a  reservation  cannot  be  construed  as 
recognizing  a  superior  title  to  anv  part  of  the 
land,  nor  prevent  the  possession  from  being  ad- 
verse,   lo. 

55.  In  Virginia,  possession  under  an  entry, 
without  either  title  or  claim  or  color  of  title,  is 
not  adverse  to  the  paramount  title,  but  subser- 
vient thereto.    Harvey  v.  Tyler,  2  Wal.  328. 

56.  If  one  enter  in  privity  with  the  owner, 
the  statute  will  not  begin  to  run  until  there  is  a 
clear,  positive,  and  open  disavowal  of  the  owner's 
title  brought  home  to  the  owner's  knowledge. 
Zeller  v.  EckeH,  4  How.  289. 

57.  Color  of  Tide— What  constitutes  — 

What  gives.]  Color  of  title  is  that  wliicti  in  ap- 
pearance is  title,  but  in  reality  is  not.  Wright  v. 
Mattison,  18  How.  50. 

58.  Whenever  an  instrument,  by  apt  words  of 
transfer,  in  form  passes  what  purports  to  be  the 
title,  it  gives  color  of  title,  whether  the  grantor 
acts  under  tlie  authority  of  judicial  proceedings, 
or  otherwise.    Hall  v.  Law,  102  U.  S.  461. 

59.  Wiiciher  a  United  States  patent  con- 
veys a  valid  title  or  not,  if  the  patentee  is  in  pos- 
session under  it,  he  is  in  possession  under  color 
of  title,  and  his  possession,  therefore,  may  be  ad- 
verse within  the  statute  of  limitations.  Bicknell 
V.  Comstock,  113  U.  S.  149. 

60.  A  tax  title  not  fatally  defective  on  its 
face  may  constitute  color  of  title.  Wright  v. 
Mattison,  18  How.  50. 

61.  It  is  not  a  necessary  legal  inference  that 
one  in  possession  of  land,  claiming  title,  cannot 
acquire  color  of  title  by  purchasing  in  good  faith 
at  a  tax  sale  thereof.    lb. 

62.  The  statute  will  protect  an  innocent 
grantee  who  enters  and  claims  under  a  grant 
iraudulent  on  the  part  of  the  grantor.  Gregg  v. 
Sayre,  8  Pet.  244. 

63.  In  Tennessee,  possession  under  a  deed 
for  the  statute  period  is  sufficient,  although  the 
deed  be  unrecorded  and  void.  Lea  v.  Polk  County 
Copper  Co.,  21  How.  493. 

64.  The  words,  "want  of  intrinsic  fairness 
and  honesty,"  in  section  15  of  the  Texas  statute 
of  limitations,  relate  to  defects  in  the  claim  of 
title  set  up  as  color  of  title,  and  not  to  knowledge 
in  the  defendant  of  the  existence  of  a  superior 
title.  Thus,  the  statute  may  run  when  there  is 
possession  under  a  junior  title,  although  the  elder 
title  is  on  record.  VavUa  v.  Mumford,  24  How. 
214. 

65.  A  patent  reserving  the  rights  of  all  per- 
sons who  may  perfect  a  superior  right  by  a  sur- 
vey under  a  prior  statute  is  sufficient  color  of 
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title  for  the  Blinob  seven  years*  statute,  and  the 
time  will  nm  from  the  date  of  such  survey. 
[McLean,  J.,  dissenting  ]  Bryan  v.  Fonyth,  19 
How.  334;  Gregg  v.  Tesson,  1  Black,  150; 
Dredge  v.  Forsyth,  8  Black,  563;  Kellogg  v. 
Forsyth,  2  Black,  571. 

66.  In  Louisiana,  mere  conveyance  from  one 
out  of  possession  under  a  subsisting  contract 
passing  title  to  another  on  a  condition  subsequent, 
of  which  there  has  been  no  breach,  will  not  ^ive 
a  possession  with  which  a  prescription  as  against 
the  first  grantee  may  begin.  Anderson  v.  Bock, 
15  How.  323. 

67.  Under  that  provision  of  the  Texas  statute 
limiting  actions  to  recover  real  estate  from  per- 
sons in  possession  under  title  or  color  of  title  to 
three  years,  there  is  no  color  of  title  when  there 
IS  not  merely  a  defect  in  the  link  of  the  chain, 
but  a  link  actually  wanting.  League  v.  Atchison, 
6  Wal.  112 ;  Osterman  v.  Baldmn,  Id.  116. 

68.  A  certificate  from  a  vendor  of  land  stat- 
ing the  purchase,  and  acknowledging  payment 
and  the  nght  of  the  purchaser  to  a  conveyance  as 
soon  as  the  vendor  is  prepared  to  execute  one, 
not  purporting  in  itself  to  convey,  is  not  a  link  in 
a  chain  for  the  purpose  of  color  of  title,  within 
the  meaning  of  that  statute.  Osterman  v.  Bald- 
win, 6  Wal.  116. 

69.  The  Illinois  statute  of  1835,  which 
makes  seven  years'  possession  of  land  a  bar  in 
favor  of  one  having  a  connected  title  deducible 
from  a  public  officer  authorized  to  sell  '*  such 
land  for  non-payment  of  taxes,"  does  not  protect 
a  claimant  under  a  deed  void  on  its  face  for  want 
of  compliance  with  the  requirements  of  the  law, 
such  compliance  being  necessary  to  confer  au- 
thority to  sell.  [Tanet,  C.  J.,  and  Gatron  and 
Grier,  JJ.,  dissenting.]  Moore  v.  Brown,  11 
How.  414. 

70.  A  sheriff's  deed  which  is  void  for  want  of 
jurisdiction  in  the  court  under  whose  judgment 
the  sale  took  place  does  not  confer  color  of  title. 
Walker  v.  Turner,  9  Wheat.  541. 

71.  Possession  under  a  deed  for  an  undivided 
half  is  not  such  an  adverse  possession  of  the 
whole  as  will  avoid  a  deed  by  a  grantor  out  of 
possession.    Noonan  v.  Lee,  2  Bmck,  499. 

72.  —  Continuity  of  Possession  —  How 
broken  —  Suit  —  Forfeiture.]  In  Tennessee, 
the  running  of  the  statute  can  be  stopped  only 
by  actual  suit,  if  the  person  claiming  under  it 
have  peaceable  possession.  McClung  v.  Ross,  5 
Wlieat.  116. 

73.  But  such  possession  does  not  exist  if  the 
person  having  ttie  better  right  enter  pursuant 
thereto.     lb. 

74.  Tiie  continuity  of  an  adverse  possession  is 
broken,  as  matter  of  law,  by  a  forfeiture  of  the 
land  to  the  state  for  non-payment  of  taxes,  al- 
though the  owner  is  by  a  subsequent  statute 
permitted  to  redeem,  so  that,  although  the  pos- 
session is  in  £ftct  continuous,  neither  the  time  of 
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possession  prior  to  the  forfeiture,  nor  the  time 
during  which  by  the  forfeiture  the  title  is  in  the 
state,  can  be  reckoned  as  part  of  the  limitation 

Seriod.    [Davis,  Strong,  and  Braolbt,  JJ., 
issenting.l     Armstrong  v.   Morrill,   14  Wal. 
120. 

75.  — ^  Time  necessary  to  constitute  a  Bar 
—  Various  Statutes.'}  An  adverae  possession  of 
fifty  years,  although  with  knowledge  of  a  better 
title,  is  a  bar  to  that  title.  Alexander  y.  PeneUe- 
ton,  8  Cranch,  462. 

76.  A  continuous,  uninterrupted,  adverse  pos- 
session for  the  time  limited  by  the  statute,  not 
only  bars  the  remedy,  but  extinguishes  the  rielit, 
and  vests  a  perfect  title  in  the  adverse  holder. 
Bicknell  v.  Comstock,  113  U.  S.  149. 

77.  Unmterrupted,  open,  visible,  exclusive, 
and  notorious  adverse  possession  of  land  in  tlie 
District  of  Columbia  for  twenty  years  under  a 
claim  of  title  affords  a  good  defence  to  an  action 
of  ejectment.     Hogan  v.  Kurtz,  94  U.  S.  773. 

78.  In  North  Carolina,  proof  of  possession 
under  title  for  seven  years  or  more  raises  a  pre- 
sumption that  the  adverse  claim  is  barred  under 
the  statute,  and,  in  the  absence  of  evidence  of 
disability  on  the  part  of  the  claimant,  it  is  con- 
clusive against  the  existence  of  a  paramount  ad- 
verse title.  Somerville  v.  Hamilton,  4  Wheat. 
230. 

79.  In  Tennessee,  a  possession  of  seven  years 
is  a  bar  under  the  statute  of  1797,  explaining  the 
North  Carolina  statute  of  1715,  only  when  held 
under  a  grant,  or  a  deed  founded  on  a  grant. 
Patton  V.  Easton,  1  Wheat.  475  ;  Walker  v. 
Turner,  9  Wheat.  541 ;  Potcell  v.  Harinan,  2 
Pet.  241.  Overruled  in  Green  v.  Neal,  6  Pet. 
291,  to  conform  to  the  decisions  of  the  state 
court.    [Baldwin,  J.,  dissenting.] 

80.  Under  that  statute  peaceable  and  unin- 
terrupted adverse  possession  for  seven  years, 
under  a  grant  or  a  deed  founded  on  a  grant, 
gives  a  perfect  title  to  land.  Piles  v.  Bouldin, 
11  Wheat.  325;  Lea  v.  Polk  County  Copper 
Co.,  21  How.  493. 

81.  In  Kentucky,  tweutv  years'  adverse  pos- 
session will  bar  an  eauitable  as  well  as  a  legal 
title.  Lewis  v.  Marshall,  5  Pet.  470  ;  Peyton 
V.  Stith,  Id.  485. 

82.  In  California,  continuous  adverse  posses- 
sion for  ^je  years  bars  an  action  of  ejectment,  if 
the  plaintiff  or  those  under  whom  he  claims  were 
under  no  disability  when  the  cause  of  action 
first  accrued.  Harris  v.  McGovem,  99  U.  S. 
161. 

83.  The  Geoi^ia  statute  of  limitations  of  1767 
does  not.  require  an  entry  within  seven  years 
after  tlie  title  accrued,  unless  there  is  an  adverse 
possession.  Shearman  v.  Irvine,  4  Cranch, 
367. 

84.  In  Kentucky,  the  heirs  of  a  non-resident 
patentee  Imve  ten  years  after  the  death  of  their 
ancestor  in  which  to  assert  their  daim  against  an 
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adverse  possession  taken  in  Mb  lifetime.  Lewis 
V.  Marsh<dl,  5  Pet.  470. 

Ejectment  on  Patent — Prior  Adverse  Posses- 
sion. 
See  Lands  of  Unitei)  States  —  Con- 
PLicTiNo  Claims,  48. 

Entry  and  Possession  by  a  Tenant  in  Com- 
mon. 
See  Tenants  in  Common. 
Equity —  Possession,  when  a  Bar. 

See  Equity — Laches  and  Limitation, 
5  et  seq. 

Ground  of  Error  to  State  Court. 

See  Ekrok  to  State  Coubt — Jusis- 

DICTION,  24. 
Statute  begins  to  run,  when. 

See  Limitation  —  Statutes,  19  et  seq. 
United  States  —  None  against. 

See  United  States  —  Limitation,  3. 

JJKTULTSXXS  —  EXGEPCUnra  AVD  IHTBBBUP- 
TIOHS  —  In  general  —  Coverture  —  Run- 
ning of  Statute  against  Husband. 
See  pi.  1-4. 

Absence  —  Beyond  the  Seas  —  What  brings 
one  within  the  Exception. 
See  pi.  6-9. 

Legal  Proceedings  — What  sufficient  to  inter- 
rupt the  running  of  the  Statute. 
See  pi.  10-27. 

Merchants'  Accounts —  What  within  the  Ex- 
ception. 

See  pi.  28-33. 

Fraudulent  Concealment  of  Cause  of  Action. 
See  pi.  34,  35. 

TrusU — What  Trusts  barred  —  Express  and 
Constructive  Trusts. 
See  pi.  36-49. 

War —  Suspension  during  War — Rebellion. 
See  pi.  50-56. 

Disability,  in  general  —  What  constitutes,  etc. 

See  pi.  57-67. 
New  Promise,  Acknowledgment,  Part  Pay^ 
ment  —  What  constitutes  —  Effect,  etc. 
See  pi.  68-82. 

1. In  general  —  Coverture  —  Running 

of  Statute  against  Husband.^  Where  a  statute, 
like  that  of  Arkansas,  limiting  the  time  within 
which  demands  must  be  exhibited  to  the  execu- 
tor or  administrator,  makes  no  exception  as  to 
non-residents,  persons  under  disability,  etc.,  no 
exception  can  be  made.  Morgan  y.  HanUet,  113 
U.  8.  449. 

2.  In  Massachusetts,  a  married  woman's  ri^ht 
of  entry  is  barred  after  thirty  years,  notwith- 
standing? her  coverture.  Reed  y.  Merrimac 
River  Canals  Proprietors,  8  How.  274. 
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3.  In  Missouii,  the  statute  does  not  run 
against  a  married  woman  during  her  coverture, 
and  she  may  have  an  action  of  ejectment  within 
twenty  years  after  becoming  discovert.  Meegan 
V.  A>yfe,  19  How.  130 

4.  If  title  be  cast  by  descent  on  Kfeme  covert, 
the  statute  will  begin  to  run  against  the  husband, 
so  that  if  the  husband  and  wife  convey  at  any 
time  during  the  statute  period,  tiieir  grantee  will 
be  barred  on  the  expiration  thereof  during  the 
lifetime  of  the  husband.  Gregg  y.  Tesson,  1 
Black,  150. 

5.  Absence  —  Beyond  (he  Seas — What 

brings  one  within  the  Exception.]  A  removal 
from  the  county,  which  does  not  in  fact  obstruct 
an  action,  is  not  within  the  exception  in  section 
14  of  the  Yiiginia  statute  of  limitations.  Wilsqn 
V.  Koontz,  7  Granoh,  202. 

6.  Under  a  Virginia  statute  saving  the  rights 
of  creditors  "out  of  the  commonwealUi,"  for 
three  years  after  removal  of  the  disability  so  aris- 
ing, the  statute  does  not  begin  to  run  from  the 
coming  in  of  the  creditor  for  a  temporary  pur- 
pose, if  the  debtor  be  not  then  a  resiaent  so  that 
be  can  be  sued.  Faw  v.  Roberdeau,  3  Cranch, 
174. 

7.  The  term  "  beyond  seas,"  in  the  proviso  of 
the  statute  of  limitations  of  Georgia,  is  equivalent 
to  the  words  *'  without  ihe  limits  of  the  state." 
Murray  v.  Baker,  3  Wheat.  541. 

8.  A  foreign  corporation,  all  of  the  members 
of  which  are  oeyona  seas,  is  within  the  exception 
to  the  statute.  Society  for  Propagation  of  the 
Gospel  V.  Pawlet,  4  Pet.  480. 

9.  A  resident  in  that  part  of  the  District  of 
Columbia  which  was  ceded  by  Vir^nia,  held  not 
"  beyond  seas  "  as  to  the  part  which  was  ceded 
by  Marvland,  within  the  meaning  of  those  words 
in  the  Maryland  statute,  those  two  parts  not 
standing  in  the  relation  of  different  states.  Alex- 
andria Bank  v.  Dyer,  14  Pet.  141. 

10.  Legal  Proceedings  —  What  suffi- 
cient to  interrupt  the  running  of  the  Statute.] 
The  statute  cannot  begin  to  run  on  a  right  of 
action  on  a  marshal's  bond  for  neglect  to  pay 
over  the  proceeds  of  an  execution  while  proceea- 
inffs  in  tlie  cause  are  suspended  by  an  appeal 
Montgomery  y.  Hernandez,  12  Wheat.  129. 

12.  On  voluntary  abandonment  of  a  suit,  the 
statute  runs  from  accrual  of  the  original  cause  of 
action  as  against  a  second  suit.  Richards  y. 
Maryland  Insurance  Co.,  8  Cranch,  84. 

12.  The  cestui  que  use  under  the  statute  of 
uses  does  not  ckim  under  or  through  the  devisee 
to  use,  within  the  meaning  of  the  South  Caro- 
lina statute  of  1744,  which  allows  a  plaintiff  in 
ejectment,  or  one  claiming  under  or  through 
him,  two  years  after  action  let  fall  in  which  to 
bepn  de  novo.  Henderson  y.  Griffin,  5  Pet. 
151. 

13.  In  ejectment  by  the  cestuis  que  use,  the 
plaintiff  was  ordered  to  pay  the  costs  of  a  prior 
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ejectment  ia  the  name  of  the  devisee  to  uses,  there 
being  no  adjudication  of  a  connection  between 
the  two  suits  such  as  to  take  the  case  out  of  the 
statute.     lb, 

14.  An  amended  bill  bringing  in  new  parties 
cannot  have  effect,  by  relation,  as  of  the  time  of 
the  filing  of  the  original  bill,  for  the  purpose  of 
stopping  the  running  of  the  statute  as  against 
sucn  parties ;  the  statute  will  continue  to  run  in 
their  favor  until  they  are  brought  in.  Miller  v. 
M'lntyre,  6  Pet.  61. 

15.  So,  if  a  new  title  be  set  up  by  way  of  an 
amendment  to  the  bill,  the  statute  will  continue 
to  run  until  the  amendment  is  filed.  Holmes  v. 
Trout,  7  Pet.  171. 

16.  If  tiie  plaintiff  in  ejectment  amend  his  dec- 
laration by  inserting  a  count  laying  a  demise  from 
a  different  lessor,  the  statute  continues  to  run  as 
against  such  new  title  to  the  time  of  the  mak- 
lug  of  the  amendment.  Sicard  v.  Dams,  6  Pet. 
124. 

17.  In  Virginia,  a  $ci.  fa.  against  the  ex- 
ecutor of  the  judgment  debtor  and  an  execu- 
tion by  virtue  tliereof  will  not  bring  the  case 
within  the  exception  of  judgments  on  which  ex- 
ecutions have  issued.  Veneale  v.  Archer,  8  Pet. 
626. 

18.  Where  an  agent,  holding  money  of  his 
principal,  is  attached  as  garnishee,  the  attachment 
proceedings,  while  pending,  are  pleadable  in 
abatement  of  a  suit  by  the  principal,  so  that 
during  the  pendency  of  such  proceedings  the 
statute  does  not  run  against  the  principal.  Mat' 
tingly  v.  Boyd,  20  How.  128. 

19.  In  Louisiana,  on  a  plea  of  the  statute,  the 
running  of  the  statute  will  be  deemed  to  have 
been  interrupted  by  a  suit  embracing  a  portion 
of  the  matter  in  controversy.  Martin  v.  thmsen, 
21  How.  394. 

20.  In  Louisiana,  a  prescription  is  interrupted 
by  calling  one  in  possession  before  a  court  of 
justice,  wnether  one  of  competent  jurisdiction  or 
not,  and  is  not  set  running  again  except  by  an 
intentional  abandonment  of  the  suit,  as  possession 
afterwards  cannot  be  in  good  faith.  Oaines  v. 
Hennen,  24  How.  553. 

21.  An  order  for  seizure  and  sale  of  mortgaged 
property,  in  Louisiana,  interrupts  the  prescrip- 
tion of  the  personal  action  on  the  notes,  even  if 
the  sale  is  adjudged  void  for  irregularity.  The 
order  remains  in  force.  Gordon  v.  Gil/oU,  99 
U.  S.  168. 

22.  A  statute  of  limitations  which,  like  that  of 
Tennessee,  contains  a  saving  clause  permitting  a 
second  suit  where  judgment  has  been  rendered 
against  the  plaintiff  in  the  first  one  on  a  ground 
not  concluaing  his  right  of  action,  permits  a 
second  suit  where  the  first  one  was  dismissed  for 
want  of  jurisdiction  because  of  the  Uck  of  an 
averment  of  a  jurisdictional  fact.  Smith  v. 
McNeal,  109  U.  8.  426. 

23.  Where  one  sues  on  a  claim  which  has 
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been  sold  by  his  assignee  in  bankruptcy,  and 
bought  by  another  for  the  plaintiff's  use,  the 
transfer  to  the  plaintiff  being  made,  however, 
after  suit  brought,  the  case  is  not  within  an  ex- 
ception in  a  statute  of  limitations  which,  like  that 
of  Mississippi,  permits  a  second  suit  to  be  brought 
after  the  time  when,  but  for  the  exception,  the 
bar  of  the  statute  would  be  complete,  if  the  first 
suit  has  fisuled  "  for  matter  of  form."  The  failure 
is  for  matter  of  substance.  Meath  v.  Mississippi 
Levee  Commissioners,  109  U.  S.  268. 

24.  Where,  as  by  the  act  of  July  13, 1866  (14 
Sts.  152),  an  action  to  recover  back  an  internal 
revenue  tax  illegally  assessed  is  prohibited  until 
an  appeal  to  the  commissioner  shall  have  been 
taken  and  decided,  the  operation  of  a  state  statute 
of  limitations  is  suspended  during  the  pendency 
of  such  appeal,  but  only  during  that  time.  If 
there  is  a  delay  in  appealing,  the  state  statute 
runs  durii^  the  time  of  delay.  Braun  v.  Sauer- 
wein,  10  Wal.  218. 

25.  The  California  statute  of  limitations  could 
not  run  against  the  right  of  a  claimant  of  land  in 
California  under  a  Mexican  grant  while  proceed- 
ings for  the  confirmation  of  his  claim  were  pend- 
ing before  federal  tribunals,  under  legislation 
imposing  on  him  the  burden  of  thus  presenting 
his  claim  for  investigation.  Henshaw  v.  Bissell, 
18  Wal.  255. 

26.  When  the  charter  of  a  bank  ^ves  the 
bauk,  for  the  collection  of  debtiS,  a  right  to  a 
summary  process  in  advance  of  judgment,  with  a 
right  to  the  debtor  to  make  defence  on  return  of 
the  process,  the  issuing  of  the  process  is  the 
beginning  of  the  action,  for  the  purpose  of  stop- 
ping the  running  of  the  statute  of  limitations. 
Columbia  Bank  v.  Sweeney,  2  Pet.  671. 

27.  In  Louisiana,  the  acknowledgment  by  an 
executor  of  a  debt  against  the  estate,  and  the 
ranking  of  it  by  the  probate  judge  as  required 
bv  the  code,  suspend  prescription.  Johnson  v. 
Waters,  111  U.  S.  640. 

28.  Merchants*  A  ccounts — What  within 

the  Exception.^  The  exception  of  merchants' 
accounts  in  the  statute  of  limitations  of  Virginia 
applies  to  actions  of  assumpsit  as  well  as  to 
actions  of  account.  MandevUle  v.  Wilson,  5 
Cranch,  15. 

29.  It  is  not  necessary  that  any  item  of  an 
account  should  come  within  the  five  years  to  bring 
the  account  within  the  exception  of  merchants^ 
accounts  in  the  Yir^nia  statute.    lb. 

30.  To  come  within  the  exception  of  mer- 
chants' accounts,  an  action  on  the  case  must  be 
founded  on  an  account  between  merchants  which 
concerns  the  trade  of  merchandise.  Spring  v. 
Gray,  6  Pet.  161. 

31.  A  contract  of  charter-party  on  half  profits 
is  not  within  the  exception,  although  between 
merchants.    lb. 

32.  To  come  within  the  exception,  the  account 
must  be  open;  for,  when  the  account  becomes 
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stated,  the  statute  will  begin  to  run.  Toland 
V.  Sprague,  12  Pet.  300;  Bispham  v.  Price,  15 
How.  162. 

33.  A  demand  cannot  be  regarded  as  an  open 
account  where  there  is  a  specie  contract  which, 
although  not  fulfilled  to  the  letter,  is  really  the 
foundation  of  the  demand,  and  determines  the 
rights  of  the  parties.  New  Orleans,  etc.  Railroad 
Co.  V.  Lindsay,  4  Wal.  650. 

34.  Fraudulent  Concealment  of  Cause 

of  Action.]  Where  a  defendant  seeks  to  avail 
iumself  of  the  bar  of  the  statute  of  limitations, 
and  the  plaintiff  replies  that  the  defendant  fraudu- 
lentij  concealed  from  him  knowledge  of  the  cause 
of  action,  specific  acts  on  the  part  of  the  de- 
fendant must  be  shown,  and  it  must  appear  also 
that  the  plaintiff  was  not  guiltj  of  laches  in  dis- 
covering the  acts  relied  on  as  fraudulent.  Wood 
V.  Carpenter,  101  U.  S.  135. 

35.  And  the  rule  is  the  same  whether  the  suit 
is  at  law  or  in  equity.  Mercantile  National 
Banky.  Carpenter,  101  U.  S.  567. 

36.  Trusts  —  What  Trusts  barred  — 

Express  and  Constructive  Trusts.]  The  stat- 
ute does  not  beffin  to  ruu  on  an  express  trust 
until  the  trust  has  been  disavowed.  Boone  v. 
Chiles,  10  Pet.  177 ;  Seymour  v.  Freer,  8  Wal. 
202. 

37.  But  a  constructive  trust,  forced  on  a  party 
as  a  remedy  for  a  fraud,  is,  in  general,  barred  by 
a  lapse  of  twenty  years  after  possession  taken. 
Boone  v.  Chiles,  10  Pet.  177. 

38.  In  general,  length  of  time  is  no  bar  to  a 
trust,  clearly  established  to  have  once  existed : 
and  where  fraud  is  imputed  and  proved,  length 
of  time  oi^ht  not  to  exclude  relief.  Prevost  v. 
Gratz,  6  Wheat.  481. 

39.  Mere  lapse  of  time  constitutes  no  bar  to 
a  bill  to  enforce  a  subsisting  trust ;  and  time  be- 
gins to  run  against  a  trust  only  on  an  open  dis- 
avowal by  the  trustee.  OUver  v.  Piatt,  3  How. 
333. 

40.  An  unexecuted  trust  for  the  payment  of 
debts  held,  in  the  circumstances,  not  barred  in 
equity  by  kpse  of  time.  United  States  v.  Bev- 
erly, 1  How.  134. 

41.  Within  what  time  a  constructive  trust  will 
be  barred  depends  on  circumstances.  Michoud 
V.  Girod,  4  How.  503. 

42.  A  demand  and  refusal  are  necessary  to  put 
the  statute  in  motion  in  favor  of  a  trustee  who 
has  received  money  for  his  cestuis  que  trust. 
Taylor  v.  Benham,  5  How.  233. 

43.  When  a  purchaser  goes  into  possession, 
the  vendor  is  his  trustee  for  the  title,  and  his 
cestui  ^ue  trust  as  to  the  purchase-money ;  and 
in  special  circumstances  both  trusts  may  be  en- 
forced after  twenty  years,  without  any  special 

?rayer  for  such  relief.    Boone  v.  Chiles,  10  Pet. 
77. 

44.  One  who  holds  in  trust  for  his  g^ntor 
cannot  avail  himself  of  the  statute,  although  he 
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holds  by  a  deed  which  is  on  its  face  absolute. 
Babcock  v.  Wyman,  19  How.  289. 

45.  Where  certain  Canadian  heirs  of  one  who 
died  in  1793,  seised  of  land  in  Detroit,  brought  a 
suit  in  equity  in  1857  agaiust,  and  claiming  as  ten- 
ants in  common  with,  other  heirs  who  lived  with 
their  common  ancestor  at  the  time  of  his  death, 
and  who  continued  in  possession  until  the  suit 
was  brought,  and  one  of  whom  had  obtained  from 
congress  a  confirmation  of  title  in  himself  and  had 
obtained  a  patent,  the  case  was  held  to  depend 
on  the  establishment  of  an  implied  trust,  and 
therefore  to  be  one  in  which  a  court  of  equity 
would  follow  the  courts  of  law  in  applying  the 
statute  of  limitations.  Beaubien  v.  Beaubien,  23 
How.  190. 

46.  Where  a  trustee  has  closed  his  trust  re- 
lation to  the  property  and  to  the  cestui  que  trust, 
and  has  parted  with  all  control  of  the  property, 
the  statutes  run  in  his  favor,  although  the  trust 
is  an  express  one.  Clarke  v.  Boorman,  18  Wal. 
493. 

47.  A  violation  of  trust  growing  out  of  a  mis- 
taken construction  of  a  will  oy  the  executors,  un- 
accompanied by  fraudulent  intent,  is  within  the 
ten  years  statute  of  New  York  concerning  actions 
for  relief  in  cases  of  trust  not  cognizable  by 
courts  of  law.    Jb. 

48.  In  Pennsylvania,  a  resulting  trust  in  land, 
if  not  sought  to  be  enforced  for  a  period  of 
twentv-one  jjrears,  and  not  reaffirmed  and  con- 
tinuea,  will,  in  general,  be  extinguished ;  and  that 
rule  is  especially  applicable  where,  during  that 
period,  the  holder  ol  the  legal  title  has  been  in 
open  and  notorious  adverse  possession,  paying 
the  taxes  and  exercising  all  the  usual  rights  (H 
ownership,  with  his  title  on  record  in  the  proper 
office.     Kingy.  Pardee,  96  U.  S.  90. 

49.  The  right  to  enforce  a  vendor's  lien  un- 
der an  agreement  to  sell,  and  a  bond  conditioned 
to  convey  on  payment  of  the  purchase-mouev,  is 
not  barred  by  statutes  of  limitation  applicable  to 
suits  for  the  recovery  of  real  estate.  The  rela- 
tion between  the  parties  to  such  an  agreement  is 
a  trust  relation  to  which  such  statutes  have  no 
application.    Leuns  v.  Hawkins,  23  Wal.  119. 

50.  War  —  Suspension  during  War  — 

Rebellion,']  The  act  of  June  11,  1864  (13  Sts. 
123^,  suspending  the  running  of  statutes  of  lim- 
itation in  certain  cases  during  the  rebellion,  is  a 
valid  exercise  of  power  implied  from  the  consti- 
tutional power  to  make  war  and  suppress  insur- 
rections.    Stewart  v.  Kahn,  11  Wal.  493. 

51.  The  statute  of  a  state  engaged  in  the  re- 
bellion did  not  run  upon  the  demand  of  a  citizen 
of  a  loval  state  against  a  citizen  of  the  state  so 
engaged,  while  the  courts  of  the  state  were 
closed  against  him.  Hanger  v.  Abbott,  6  Wal. 
532 ;  Levy  v.  Stewart,  11  Wal.  244. 

52.  Nor  upon  the  demand  of  a  citizen  of  a 
state  so  engaged  against  a  citizen  of  another  state 
so  engaged.    Ross  v.  Jones,  22  Wal.  576. 
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53.  Nor  npon  a  demand  of  the  government, 
although  the  mere  right  of  the  goveniment  to  sue, 
unlike  that  of  the  citizen,  was  not  suspended,  but 
only  its  ability.  United  States  t.  Wiley,  11 
Wal.  508. 

54.  Statutes  of  limitation  were  suspended  in 
the  rebellious  states  during  the  peri(xl  of  the 
war.  Caperton  v.  Bowyer,  14  Wd.  216; 
Broum  v.  HiaU,  15  Wal.  177 ;  Adger  v.  Alston, 
15  Wal.  555;  Holdane  v.  Sumner,  15  Wal. 
GOO ;  BatesvUle  Institute  y.  Kauffman,  18  WaL 
151. 

55.  The  act  of  June  11, 1864  (13  Sts.  123), 
suspending  the  running  of  statutes  of  limitation 
in  certain  cases  during  the  rebellion  was  not 
merely  prospective :  time  already  elapsed  during 
which  the  oonrse  of  justice  had  l>een  impeded  was 
to  be  computed  in  making  deduction  from  the 
statute  period.  Stewart  v.  Kahn,  11  Wal.  493 ; 
United  States  y.  Wiiey,  Id.  508. 

56.  The  act  applies  to  oases  in  state  as  well  as 
to  those  in  federal  courts.  Stewart  y.  Kahn,  11 
Wal.  493. 

57. Disability  in  general  —  What  consti- 
tutes, etc."]  The  want  of  evidence  to  support  a 
title  does  not  constitute  disability  to  sue.  Mc- 
Iver  v.  Ragan,  2  Wheat.  25. 

58.  Assignment  to  the  United  States  of  a  chose 
in  action  barred  under  the  statute  will  not  re- 
move the  bar.  United  Stales  v.  Buford,  3  Pet. 
12. 

59.  The  court  cannot  engraft  exceptions  on 
the  statute  on  the  (ground  that  they  are  within 
the  equity  of  exceptions  therein  expressed.  Mc- 
Iver  y.  Ragan,  2  Wheat.  25.  See  Alabama 
State  Bank  v.  Daltan,  9  How.  522. 

60.  In  this  country,  the  only  disability  avail- 
able to  the  pUiutiff  under  a  statute  of  limitations 
is  the  one  tnat  existed  when  the  right  of  action 
accrued.  Thus,  if  an  infant  be  disseised  and 
then  marry,  she  must  bring  suit  within  the  period 
prescribed  by  the  statute  for  infants  who  become 
of  age,  notwithstanding  her  coverture.  Mercer 
V.  Selden,  1  How.  37. 

61.  When  the  statute  has  once  begun  to  run, 
no  subsequent  disability  will  stop  it.  Harris  v. 
McGovem,  99  U.  S.  161. 

62.  An  agreement  in  writing,  for  a  valuable 
consideration,  to  extend  the  time  of  payment  of  a 
note  already  payable,  will  suspend  the  running 
of  the  statute  until  the  expiration  of  the  extend- 
ed term  of  credit.  Randon  v.  Toby,  11  How. 
493. 

63.  The  saving  clauses  in  the  New  York  stat- 
ute limiting  writs  of  right  do  not  allow  for  cumu- 
hitive  disabilities.  Thorp  v.  Raymond,  16  How. 
247. 

64.  That  clause  in  the  Missouri  statute  which 
saves  the  rights  of  the  creditor  where  the  debtor 
absconds  or  conceals  himself,  is  available  at  law 
as  well  as  in  equity.  Gaines  v.  Miller,  111  U.S. 
395. 
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65.  The  exception  in  the  ^Maryland  statute  of 
accounts  between  non-resident  merchants  applies 
to  dealings  between  a  non-resident  merchant 
creditor  and  a  resident  debtor.  Bond  v.  Jay, 
7Cranch,  350. 

66.  To  take  a  case  out  of  the  exception,  it  is 
not  sufficient  to  aver  that  the  creditor  returned 
to  and  was  within  the  state  after  the  cause 
of  action  accrued,  and  more  than  three  years  be- 
fore action  brought :  it  is  necessary  to  aver  that 
he  became  a  resident  more  than  three  years  be- 
fore action  brought.    lb, 

67.  The  treaty  of  peace  with  Great  Britain  of 
1783  (8  Sts.  80)  does  not  allow  time  prenous 
to  the  war  of  the  revolution  to  be  added  to  time 
subsequent  to  the  treaty,  in  order,  under  a  stat- 
ute or  limitations,  to  create  a  bar  to  a  debt  due 
to  a  British  subject  not  so  barred  at  the  begin- 
ning of  the  war.  Hopkirk  v.  Bell,  3  Crauch, 
454. 

68.  — ^—  New  Promise,  Acknowledgment, 
Part  Payment  —  What  constitutes  —  Effect,  etc.] 
If  a  new  promise  is  to  be  raised  by  implication  of 
law  from  an  acknowledgment,  it  must  be  an  un- 
Qualified  acknowledgment  of  a  subsisting  debt 
tiiat  the  party  is  liable  and  willing  to  pay.  Bell 
V.  Morrison,  1  Pet.  351;  Moore  v.  Columbia 
Bank,  6  Pet.  86. 

69.  Thus,  proof  that  the  maker  of  a  note  that 
had  been  discounted  at  the  bank  was  heard  to 
say  to  a  third  person  who  congratulated  him  on 
being  free  from  debt,  ''  Yes,  except  one  damned 
five  nundred  dollars  in  the  Bank  of  Columbia, 
which  1  can  pay  at  any  time,"  and  that  there 
was  only  one  of  hb  notes  then  in  the  bank,  does 
not  amount  to  a  new  promise,  nor  to  that  from 
which  one  can  be  implied.  Moore  v.  Columbia 
Bank,  6  Pet.  86. 

70.  Semble  that  inclusion  of  a  demand  in  the 
schedule  of  debts  filed  by  an  insolvent  is  evidence 
of  a  new  promise  within  the  meaning  of  the  stat- 
ute of  limitations.  Bowie  v.  Henderson,  6  Wheat 
514. 

71.  An  agreement  "  renewing  and  reviving" 
the  debt,  barred  by  the  statute  of  limitations, 
gives  no  lien ;  it  merely  keeps  alive  the  personal 
obligation.  Washington  Bank  v.  Nock,  9  Wal. 
373. 

72.  Where  a  statute  of  limitations,  like  that  of 
Kansas,  provides  that  the  acknowledgment,  to  be 
sufficient  to  take  a  case  from  the  bar  of  the  stat- 
ute, must  be  in  writing,  and  sipped  by  the  party 
to  be  charged  thereby,  such  acknowledgment,  to 
be  effective,  must  be  made,  not  to  a  stranger,  but 
to  the  creditor,  or  to  some  one  acting  for  or  rep- 
resenting him.  And  although  an  acknowledg- 
ment need  not  amount  to  a  new  promise,  it  cannot 
be  regarded  as  an  admission  of  indebtedness, 
where  the  accompanying  circumstances  are  such 
as  to  repel  the  inference  that  it  was  so  intended, 
or  such  as  to  leave  it  in  doubt  whether  the  debtor 

I  intended  to  prolong  the  time  of  limitation.  Where, 
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therefore,  a  city,  in  sabmittin^  to  its  creditors  a 
proposal  couceming  its  indebtedness,  placed  in 
the  list  an  item  describing  bonds  on  which,  if 
sued,  the  city  might  have  set  up  the  bar  of  the 
statute,  and  sent  the  proposal  to  all  its  creditors 
except  to  tliose  holding  such  bonds,  and  a  cred- 
itor to  whom  the  proposal  was  sent  showed  it  to 
one  holding  such  bonds,  the  city  not  intending  to 
acknowledge  its  indebtedness  on  them,  it  was 
held  that  there  was  no  acknowledgment  within 
tiie  meaning  of  the  statute.  Fort  Scott  y.  Hick- 
man, 112  D.  S.  150. 

73.  An  acknowledgment  of  the  original  justice 
of  the  claim  is  not  sufficient  to  take  tne  case  out 
of  the  statute.  Clementsony,  Williams,  8  Cranch, 

72. 

74.  There  must  be  an  unqualified  and  uncon- 
ditional ackowledgment  that  the  debt  is  due,  in 
whole  or  in  part.  lb. ;  Wetzell  y.  Bussard,  11 
Wheat.  309. 

75.  A  recital  in  a  deed  may  be  an  admission 
of  the  existence  of  a  debt  sufficient  to  remove  it 
from  the  operation  of  the  statute.  King  y.  Riddle, 
7  Cranch,  168. 

76.  In  Louisiana,  a  plea  of  prescription  of  one 
year  will  not  avail  where  there  has  oeen  an  ac- 
Lnowledgroent  of  the  sum  due  on  settlement  within 
that  time.     NeweU  v.  Nixon,  4  Wal.  572. 

77.  In  Louisiana,  under  the  statute  of  1858,  a 
parol  acknowledgment  of  the  debt  will  not  take 
the  case  out  of  the  statute  where  the  debtor  is 
dead,  nor  will  an  unsigned  indorsement  of  part 
payment,  the  statute  requiring  the  acknowledg- 
ment or  promise  to  be  in  writing,  and  signed  by 
the  debt-or  or  his  agent.  Adger  v.  Alston,  15 
Wal.  555. 

78.  A  letter  from  a  mortgagor  to  the  mortgagee, 
in  answer  to  a  letter  asking  for  insurance  as 
further  security  for  the  mortgage  debt,  and  re- 
citing the  amount  of  it,  which  says  that  the  mori> 
gagor  thinks  the  mortgagee  will  run  no  risk,  as 
the  property  would  be  worth  more  than  the 
amount  due  if  the  buildings  were  to  bum,  is  a 
sufficient  acknowledgment  or  promise  to  interrupt 
the  running  of  a  statute  of  limitations  which,  like 
the  Mississippi  statute,  requires  an  acknowledg- 
ment or  promise  in  writing.  Walsh  v.  Mayer, 
111  U.  S.  3L 

79.  And  where  the  debt  is  witnessed  by  a  note 
made  in  the  names  of  the  several  members  of  a 
firm,  a  letter  signed  in  the  firm  name  will  suffice, 
if  the  debt  was  contracted  for  property  for  part- 
nership use.    lb. 

80.  A  declaration  by  an  administrator  that  he 
has  no  funds  to  pay  the  debts  of  his  intestate 
will  not  remove  the  bar  of  the  statute  of  limita- 
tions to  an  action  for  such  a  debt  Thompson 
y.  Peter,  12  Wheat.  565. 

81.  Payment  of  a  sum  admitted  to  be  due, 
accompanied  with  denial  of  further  indebtedness, 
cannot  be  deemed  payment  on  account,  implying 
a  promise  to  pay  the  entire  claim,  and  so  taking 
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it  out  of  the  statute.     United  States  v.  Wilder, 
13  Wal.  254. 

82.  Prescription  in  Louisiana  is  interrupted 
either  b^  payment  of  interest  on  a  note  or  by  a 
suit  on  it.    Cucullu  v.  Hernandez,  103  U.  S.  105. 

Acknowledgment  by  Partner  after  Dissolution 
will  not  remove  Bar  of  Statute. 
See  Pa&tnebsuip,  83. 

Presentment  —  Claim  against  Government  is 
so  presented  as  to  stop  the  running  of  the 
Statute  when  presented  to  a  Department. 
See  Court  of  Claims  —  Peactice,  15. 

War  —  Suit  by  Lessor  against  Lessee  —  Prop, 
erty  seized  and  held  by  Government  during 
the  War  —  Limitation  a  Federal  Question. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 150. 

War  —  Suits  on  Insurance  Policies — Statute 
suspended  by  War. 
See  Insurance  —  Fire,  50. 
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doned  and  Captured  Property  Acts — Ltmi- 
tation  thereunder. 
See  Abandoned  and   Captured  Prop- 
erty, 32,  33. 

Actions  on  Foreign  Judgments. 

See  Judgment  —  Conclusiveness,  20. 

Appeal  from  Court  of  Claims  —  When  the 
Statute  ceases  to  run. 
See  Appeal  from  Court  of  Claims,  1. 

Claim  for  the  Surplus  Proceeds  of  Property 
sold  under  the  Direct  Tax  Act  o/*  1861  ac- 
crues on  Application  for  Payment 
See  Court  of  Claims  —  Practice,  16. 

Conflict  of  Laws  as  affecting. 

See  Conflict  of  Laws,  4,  5,  23  et  seq. 

Defence  —  Not  first  made  on  Appeal  or  Error. 
See  Appeal  and  Error  —  Proceedings 

ABOVE,  290. 

Error  to  State  Court —  Writ,  when  brought. 
See  Error  to  State  Court  —  Bringing 

AND  PERFECTING,  4. 

Executor,  etc.  —  Time  within  which  he  must  or 
may  sell  for  Payment  of  Debts. 
See  Executor  and  Administrator  — 
Powers  and  Liabilities,  39-42. 

Foreclosure  and  Sale  —  Decree  sets  Statute 
running. 
See  Equity  —  Review,  27,  29. 

Petitions  for  Confirmation  of  Spanish  or  Mexir 
can  Grants  of  Lands. 

See  Lands  of  United  States  —  Grants 
FROM  Former  Governments,  393  et 
seq. 

Proceedings  to  recover  Usurious  Interest, 
See  Usury,  53  et  seq. 
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UXITATIOir  —  PABTICfULAB   GASES  —  con- 
tinued. 
Redemption  from  Sale  on  Foreclosure, 
See  Mortgage  —  Redemption,  4. 

State  Statute  Bar  in  Circuit  Court  in  Action 
on  Judgment  in  another  State. 
See   Judgment  —  Conclusiyeness,    18 
et  seq. 

State  Statutes  Local  Rules  of  Decision  in 
Federal  Courts. 
See  Federal  Courts  —  State  Laws, 
Rules  of  Decision,  30  et  seq. 

Suits  for  Acts  done  by  Government  Agents 
during  the  Rebellion. 
See  Removal,  8. 

Suits  against  Collector  of  Internal  Revenue 
for  Tax  illegally  assessed —  Claims  for  Re- 
mission of  Taxes. 
See   Internal    Revenue  —  Remedies 
FOR  Illegal  Exaction,  14-17. 

milTATIDir  —  PABnCVLAB  OOTTBTS  —Admu 
rally —  Application  of  Statutes  in. 
See  Admiralty  —  Practice,  90,  91. 

Bankruptcy  —  Suits  by  and  against  Assignee 
—  Pleading. 
See   Bankruptcy  —  Proceedings    to 
CONVERT  Estate,  24  et  seq. 

Equity  —  Application  in. 

See  Equity  —  Laches   and   Limita- 
tion. 

Equity  —  Bills  of  Review  —  Five  Years. 
See  Equity  —  Review,  25,  26. 

Equity  —  Lapse  of  Time  a  Bar  —  Boundaries 
bettoeen  States. 
See  States  —  Bouin>ARiES,  8. 

maxATiQir  —  pleaddto  ahd  frachcb  — 

Law  —  A  verments  necessary — Demurrer — 
Judgment. 
See  pi.  1-11. 

Equity  —  Averments  necessary  —  Demurrer. 
See  pi.  12-15. 

1.  —  Law  —  Averments  necessary  —  De- 
murrer —  Judgment."]  A  declaration  need  not 
allege  ficts  that  take  the  case  out  of  the  statute. 
Mandeville  v.  Wilson^  5  Cranoh,  15. 

2.  A  plea  of  the  statute  must  state  the  facts 
if  the  complaint  does  not  state  them.  If  it  assert 
merely  a  conclusion  of  law,  it  is  bad.  Alexander 
v.  Bryan,  110  U.  S.  414. 

3.  In  an  action  for  money  payable  on  demand, 
a  plea  that  the  action  did  not  accrue  within  the 
statute  period  is  good;  and  if  no  demand  were 
made  until  within  that  period,  the  replication 
should  not  confess  the  plea.  United  States  v. 
Bufard,  3  Pet.  12. 

^  A  replication  of  an  account  between  mer- 
chants to  a  plea  of  the  statute  of  limitations  need 
not  allege  that  the  account  has  not  been  stated, 
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to  bring  the  case  within  the  statute  exception. 
Toland  V.  Sprague,  12  Pet.  300. 

5.  Where  the  statute  period  as  to  contracts 
of  oue  kind  is  three  years,  and  as  to  those  of 
another,  two,  a  plea  of  non  accreint  within  the 
latter  period  will  not  be  good  where  the  decla- 
ration is  so  framed  as  to  admit  proof  of  a  con- 
tract of  either  kind.  Lyon  y,  Bertram,  20  How. 
149. 

6.  An  averment  that  an  appeal  relied  on  to 
suspend  the  running  of  a  statute  of  limitations 
was  duly  taken  is,  in  effect,  but  an  averment 
that  tiie  statute  was  suspended  for  a  time.  Braun 
V.  Sauenoein,  10  Wal.  218. 

7.  Unless  the  contrary  rule  is  established  by 
statute,  the  defence  of  the  statute  of  limita- 
tions, to  avail,  must  be  pleaded  or  raised  on 
the  trial  or  before  judgment;  and  such  is  the 
rule  in  New  York.  Retzer  v.  Wood,  109  U.  8. 
185. 

8.  The  Euglish  rule  that  at  law  the  defence 
of  the  statute  of  limitations  cannot  be  made 
under  a  demurrer  does  not  prevail  in  Wisconsin, 
and,  therefore,  not  in  the  federal  courts  in  Wis- 
consin, the  rule  there,  under  the  code,  permitting 
the  objection  to  be  so  made  where,  on  the  face 
of  the  complaint,  the  statute  period  appears  to 
have  elapsed,  and  there  is  notJiing  to  rebut  its 
effect.  Chemung  Canal  Bank  v.  Lowery,  93 
U.  S.  72. 

9.  To  avoid  a  plea  of  the  statute  of  limita- 
tions to  an  action  by  joint  tenants,  it  must  be 
shown  that  all  the  plamtiffs  were  under  disabil- 
ity to  sue.  Marsteller  v.  M* Clean,  7  Cranch, 
156. 

10.  The  proper  judgement  for  the  defendant 
on  a  plea  of  the  statute  is,  that  the  plaintiff  take 
nothing  by  his  writ.  United  States  Bank  v. 
DonnaUy,  8  Pet.  361. 

11.  A  foreign  attachment  in  chancerv  is,  as 
affaiust  the  debtor,  an  action  at  law,  and  ne  may 
plead  the  statute  without  the  support  of  an  an- 
swer.   Wilson  V.  Koontz,  7  Cranch,  202. 

12.  —  Equity  —  Averments  necessary  — 
Demurrer. "]  If  the  plaintiff  rely  upon  non-resi- 
dence or  absence  ss  exempting  him  from  the 
operation  of  the  statute,  he  should  allege  it  in 
the  bill,  or  after  plea  or  answer  in  an  amendment 
thereof.     Piatt  v.  Vattier,  9  Pet.  405. 

13.  If  it  appear  on  the  face  of  a  bill  that  the 
case  stated  is  barred  by  the  statute,  and  that 
the  excuse  of  concealment  by  the  defendant  of 
the  cause  of  action  is  not  so  alleged  as  to  avail 
the  plaintiff,  the  defect  can  be  taken  advantage 
of  by  demurrer.  Mercantile  National  Bank  v. 
Carpenter,  101  U.  S.  567. 

14.  An  averment  of  fraud  and  concealment, 
to  avoid  the  effect  of  the  statute  upon  a  bill  to 
enforce  an  implied  trust,  must  set  out  the  par- 
ticular acts  of  fraud  and  concealment,  and  state 
distinctly  the  time  of  discovery.  Beaubien  v. 
Beaubien,  23  How.  190. 
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15.  Where  a  bill  states  a  trust  and  a  failure 
either  to  account  or  to  give  information,  although 
demanded,  a  demurrer  on  the  ground  of  the  stat- 
ute cannot  be  sustained.  It  does  not  clearly 
appear  from  the  hill  that  the  statute  has  run. 
Bacon  y.  Rivea,  106  U.  S.  99. 

LIMITATIOV  —  STATUTES  —  Validity  under  the 
Constitution  and  the  Acts  of  Congress, 
See  pi.  1-6. 

Construction  —  In   general  —  To  what  the 
Statutes  apply. 
See  pi  7-15. 

When^  in  Partictdar  Cases,  Statutes  begin  to 
run. 
See  pi.  16-30. 

Construction  of  Statutes  of  Particular  States. 
See  pi.  31-61. 

Construction  as  affecting  Criminal  Proceedings. 
See  pi.  62-68. 


Validity  under  the  Constitution  and 


ike  Acts  of  Congress.']  Statutes  of  limitation, 
unless  retroactive  in  their  effect,  do  not  impair 
tlie  obligation  of  contracts.  Sturges  v.  Crown- 
inshield,  4  Wheat.  122;  Bacon  v.  Howard,  20 
How.  22. 

2.  A  provision  in  a  statute  of  limitations  to 
the  effect  that,  when  one  party  is  out  of  the 
state,  the  statute  shall  not  run  against  the  other 
if  he  resides  in  the  state,  but  shall  if  he  resides 
out  of  it,  is  not  repugnant  to  that  provision  of 
the  constitution  which  declares  that  "  the  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  in  the  several  states." 
[Strong,  J.,  dissenting.]  Chemung  Canal  Bank 
V.  Lowery,  93  U.  S.  72. 

3.  The  legislature  lias  the  constitutional  power 
to  provide  that  existing  causes  of  action  shall  be 
barred  unless  suits  be  brought  to  enforce  them 
within  a  period  shorter  than  that  prescribed  when 
they  arose,  if  a  reasonable  time  oe  given  before 
the  bar  takes  effect.  Koshkonong  v.  Burton,  104 
V.  S.  668. 

4.  An  enactment  reducing  the  time  for  bring- 
ing actions  on  existing  claims  of  a  certain  class 
does  not  impair  the  obligation  of  a  contract  if  a 
reasonable  time  is  given ;  as,  for  instance,  nine 
months,  when  the  circumstances  seem  to  justify 
the  legislative  action,  and  the  time  appears  suffi- 
cient to  enable  creditors  to  elect  whether  to  en- 
force their  ckims  or  abandon  them.  Terry  v. 
Anderson,  95  U.  S.  628. 

5.  A  statute  giving  a  right  of  action  on  a  debt 
barred  by  the  statute  of  limitations,  but  with  a 
limitation  of  sixty  days,  is  valid  as  to  the  limita- 
tion even  as  agamst  a  creditor  who  lives  so  far 
away  as  to  be  luuible  to  avail  himself  of  the  right 
to  sue  within  the  statute  period.  Bacon  v. 
Howard,  20  How.  22. 

TOL.  n. — 6 


UMITATIOir  —  STATUTES  —  continued. 

6.  The  power  of  the  several  states  to  enact 
statutes  of  limitation  barring  actions  on  judg- 
ments recovered  either  within  or  without  the 
state  is  not  affected  by  the  act  of  May  26,  1700 
(1  Sts.  122),  providing  for  the  authentication  of 
records,  etc.,  which  makes  a  judgment  regularly 
recovered  in  another  state  and  dulv  authenticated 
conclusive  evidence  of  an  established  demand  as 
of  the  date  of  such  judgment.  Alabama  State 
Bank  v.  Dalton,  9  How.  522 ;  Bacon  v.  Howard, 
20  How.  22. 

7.  Construction  —  In  general  —  To  what 

the  Statutes  apply.]  The  statute  of  limitations 
should  be  considered  as  emphatically  a  statute  of 
repose.  Bell  v.  Morrison,  1  Pet.  351.  And  see 
M'Cluny  v.  SUliman,  3  Pet.  270. 

8.  The  statute  in  force  when  the  suit  is 
brought  is  the  one  which  determines  the  right  to 
sue.     Patterson  v.  Gaines,  6  How.  550. 

9.  A  statute  limiting  the  time  within  which 
the  owner  of  land  sold  /or  taxes  must  bring  suit 
for  its  recovery,  and  declaring  that  it  shall  not  ap- 
ply where  the  land  was  not  liable  to  taxation, 
oars  a  suit  brought  after  the  time  limited  where 
the  irregularity  consisted  of  an  illegal  item  in- 
cluded m  the  amount  for  which  the  sale  was 
made.  Geekie  v.  Kirby  Carpenter  Co.,  106  U.  S. 
379. 

10.  Where  an  action  is  brought  for  breach  of 
a  bond  conditioned  that  the  obligor  shall  carry 
out  the  stipulations  of  a  written  contract,  if  the 
matter  on  which  the  breach  is  predicated  is  fairly 
within  the  contract,  it  cannot  be  contended  that 
the  action  is  barred  by  a  statute  of  limitations 
which  would  bar  an  action  not  founded  on  an 
instrument  in  writing.  Streeper  v.  Victor  Seto- 
ing.Machine  Co.,  112  U.  S.  676. 

11.  An  action  on  ordinary  coupons,  which,  as 
respects  the  interest,  are  but  copies  of  the  bond, 
ana  are  of  the  same  high  character,  is  barred 
only  on  the  lapse  of  such  a  period  after  their 
maturity  as  would  bar  an  action  on  the  bond 
itself  after  its  maturity.  Kenosha  v.  Lamson, 
9  Wal.  477;  Lexington  v.  Butler,  14  Wal.  282; 
Clark  y.  Iqwo  City,  20  Wal.  583  [Clipford,  J., 
dissenting]. 

12.  And  it  makes  no  difference  whether  they 
are  still  attached  to  the  bonds,  or  have  been  de- 
tached and  the  bonds  paid.  Amy  v.  Dubuque, 
98  U.  S.  470 ;  Koshkonong  v.  Burton,  104  U .  S. 
668. 

13.  A  state  statute  barring  "all  actions  on 
the  case"  applies  to  an  action  on  the  case 
against  a  federal  officer  for  non-feasance  in  of- 
fice.   M'Cluny  v.  SUliman,  3  Pet.  270. 

14.  If  relief  against  an  agent  would  be  barred 
by  the  statute,  relief  against  his  principal  will 
be  barred  as  well,  there  being  no  special  equi- 
ties affecting  the  case.  Ware  v.  Galveston  City 
Co.,  Ill  U.  S.  170. 

15.  A  ratification  by  the  legal  representative 
of  a  deceased  person  of  a  sale  of  property  be- 
longing to  the  estate  by  an  agent  of  executors  in 
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their  own  wrong,  places  such  representatiye  in 
tlie  position  of  the  executors  witli  respect  to  a 
judgment  reoorered  against  the  agent  for  the 
proceeds,  so  that  if  an  action  thereon  bj  the  ex- 
ecutors would  be  barred  by  lapse  of  time,  an  ac- 
tion thereon  by  the  representative  would  also  be 
barred.     Gaines  v.  MiUer,  111  U.  S.  395. 

16.  When,  in  Particular  Cases,  Stat- 
utes begin  to  ruti.]  In  the  absence  of  contrary 
provision,  a  statute  of  limitation,  so  far  as  it 
affects  lights  in  existence  on  its  enactment,  is  to 
be  deem^  to  be^n  to  run  when  the  cause  of  ac- 
tion is  first  subjected  to  its  operation.  Sohn  v. 
Waterson,  17  Wal.  596. 

17.  The  repeal  of  a  saving  clause  in  a  statute 
of  limitations  sets  the  statute  in  motion  to  that 
extent  as  from  the  time  of  the  repeal  only.  [Mc- 
Lean, J.,  dissenting.]  Lewis  v.  Lewis,  7  How. 
776.     See  Ross  v.  Duval,  13  Pet.  46. 

18.  The  Tennessee  statute  did  not  begin  to 
run  as  to  lands  in  dispute  on  the  Virginia  bor- 
der until  the  dominion  of  Tennessee  over  them 
was  settled  by  compact  between  the  two  states. 
Robinson  v.  Campbell,  3  Wheat.  212. 

19.  In  Illinois,  uuder  the  statute  of  1839,  the 
period  of  limitation  benns  to  run  in  favor  of  one 
in  ])Ossession  in  ffood  faith  under  claim  and  color 
of  title,  with  the  oeginning  of  possession.  Beaver 
v.  Taylor,  1  Wal.  637. 

20.  But  where  the  land  is  '*  vacant  and  unoc- 
cupied "  it  begins  to  run  in  favor  of  one  having 
"  color  of  title,  made  in  good  faith,"  from  his  first 
payment  of  taxes  after  acquirement  of  such  color 
of  title.    lb. 

21.  The  statute  begins  to  run  against  the 
landlord  on  dissolution  of  that  relation.  WiU 
lison  V.  WaUdns,  3  Pet.  43. 

22.  The  cause  of  action  against  an  attorney 
for  negligence  or  want  of  skill  accrues  to  the 
client  on  the  date  of  such  negligence,  and  the 
statute  then  begins  to  run,  although  the  actual 
damage  be  not  sustained  until  afterwards.  Wil- 
cox V.  Plummer,  4  Pet.  172. 

23.  The  statute  runs  against  a  purchaser's 
right  of  action  under  a  covenant  of  general  war- 
ranty from  the  time  of  eviction.  Flowers  v.  Fore- 
man, 23  How.  132. 

24;  The  statute  begins  to  run  in  fiivor  of  a 
purchaser  of  the  interest  of  a  bankrupt  mort- 
gagor from  an  assignee  in  bankruptcy  under  the 
act  of  1841,  from  the  time  the  mortgagor  was 
declared  bankrupt,  and  not  from  the  time  of  the 
delivery  of  the  deed.  Cleveland  Insurance  Co. 
V.  Reed,  24  How.  284. 

25.  Prescription  of  a  mortgage  does  not  begin 
to  run  until  the  mortgage  debt  has  matured. 
Patterson  v.  De  la  Ronde,  8  Wal.  292. 

26.  Where  the  charter  of  a  bank  contains  a 
provision  binding  the  property  of  stockholders  for 
the  ultimate  redemption  of  its  bills,  in  proportion 
to  the  number  of  their  shares,  the  liability  at- 
taches when  the  bank  refuses  or  ceases  to  redeem, 
and  is  notoriously  and  continuously  insolvent, 
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and  the  statute  then  begins  to  run  in  their  favor. 
Terry  v.  Tubman,  92  U.  S.  156 ;  Terry  v.  Ander- 
son, 95  U.  S.  628. 

27.  The  statute  begins  to  run  at  the  same  time 
in  favor  of  stockholders  whose  subscriptions  were 
not  paid  in  full  at  the  time  of  the  failure,  where  a 
call  and  notice  are  not  made  a  condition  prece- 
dent to  the  right  to  enforce  their  liability  by  action. 
Terry  v.  Anderson,  95  U.  S.  628. 

28.  Where  one  seUs  and  conveys  land  to  a 
couuty,  and  the  county  illegally  agrees  to  pay  at 
a  future  definite  time,  the  vendor  may  wait  a  rea- 
sonable time  to  see  if  payment  will  not  be  made 
irrespective  of  the  agreement,  before  exercising 
his  election  to  rescind  the  contract  and  claim  a 
reconveyance;  and,  therefore,  the  statute  only 
begins  to  run  after  the  expiration  of  such  reason- 
able time.  Chapman  v.  Douglas  County,  107 
U.  S.  348. 

29.  Where  a  statute,  as  does  that  of  Maine, 
g^ves  to  a  judgment  creditor  of  a  corporation  the 
right  in  certain  circumstances  to  file  his  bill  in 
equity  to  reach  the  property  of  the  corporation, 
the  nght  accrues  only  after  the  return  of  an  un- 
satisfied execution,  and  the  statute  of  limitations, 
therefore,  does  not  begin  to  run  from  the  time  of 
the  recovery  of  the  judgment.  Taylor  v.  Bow- 
her.  Ill  U.  S.  110. 

30.  An  order  of  a  probate  court  on  an  execu- 
tor's accounting,  that  confederate  bonds  be  paid 
to  the  distributee  as  and  for  his  share  of  the 
estate,  being  a  nullity,  does  not  ^tl  the  time  for 
the  running  of  the  statute  of  limitations  in  an 
action  against  the  executor.  The  direction  for 
payment  is  inseparable  from  the  direction  to 
pay  in  bonds.  Alexander  v.  Bryan,  110  U.  8. 
414. 

31.  Construction  of  Statutes  of  Particu- 

lar  States."]  Under  the  law  of  Arkansas,  ^ve 
years'  possession  under  an  invalid  deed  from  a  tax 
collector  is  a  bar.  Pillow  v.  Roberts,  13  How. 
472. 

32.  In  the  California  statute  of  limitations, 
which  provides  that  the  state  will  not  sue  for  real 
property  unless  the  "riffht  or  title  shall  have 
accrued  within  ten  years  before  any  action,"  etc., 
the  words  "  shall  have  accrued  "  are  used  in  the 
sense  of  "shall  have  existed."  Weber  v.  Harbor 
Commissioners,  18  Wal.  57. 

33.  The  California  statute  which  provides  that 
no  action  for  the  recovery  of  real  estate  sold  by 
order  of  a  probate  court  "  shall  be  maintained  by 
any  heir  or  other  person  claiming  under  the  intes- 
tate," unless  brought  within  three  years  of  the 
sale,  applies  to  an  administrator  who  made  the 
sale  as  well  as  to  the  heirs,  and  bars  them  equally. 
Meeks  v.  Olpherts,  100  U.  S.  564. 

34.  In  Illinois,  uuder  the  statute  which  pro- 
vides that  residence  for  seven  years  by  one  "iiav- 
ing  a  connected  title  in  law  or  e({uity  deducible 
of  record  from  the  state  or  the  Lnited  States" 
shall  be  a  bar,  it  is  not  necessary  that  tlie  entire 
title,  but  only  that  its  source  or  foundation,  be 
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matter  of  record.     Dolton  v.  Cain,   14  Wal. 
472. 

35.  Where  one  purchases  from  an  attorney  in 
fact,  pays  part  of  the  parchase-mouey,  receives  a 
bond  for  a  deed,  and  offers  to  pay  the  residue 
when  it  is  due,  but  the  attorney  declines  to  re- 
ceive it  because  he  has  heard  a  rumor  that  his 
principal,  who  resides  abroad,  is  dead,  he  has 
a  tide  which  equity  would  recognize  and  con- 
vert into  a  legal  title,  and  which,  therefore,  is  a 
title  in  equity  within  the  meaning  of  that  statute. 
Ih, 

36.  His  title  is  not  less  an  equitable  one  be- 
cause the  only  title  in  the  principal  was  that  of  a 
cestui  que  trust  under  an  ancient  deed ;  nor  be- 
cause toe  bond  is  in  the  name  of  the  principal 
alone,  although  the  wife  was  joined  iu  the  power, 
the  wife  not  having  been  named  iu  the  aeed  of 
trust ;  nor  because  ihere  is  an  error  in  the  bond  in 
the  baptismal  name  of  the  principal,  the  error  be- 
ing accidental.     lb. 

37.  The  Illinois  statute  of  1835,  limiting  ac- 
tions for  the  recovery  of  land  to  seven  years,  does 
not  bar  an  ejectment  brought  within  seven  years 
of  a  sale  to  the  plaintiff  under  a  judgment  against 
the  owner,  although  the  defendant  has  had  pos- 
session for  more  than  seven  years  under  a  aced 
made  by  the  judgment  debtor  after  the  lien  of  the 
judgment  attached,  as  the  statute  does  not  be- 
gin to  run  in  such  case  as  against  the  creditor 
until  the  lands  Iiave  been  sold  on  execution,  and 
he  has  thereby  acquired  a  right  of  entry  or  of  ac- 
tion against  the  one  in  possession.  [Clifford,  J., 
dissenting,]    PraU  v.  Pratt,  96  U.  S.  704. 

38.  The  Illinois  statute  of  February  21, 1861, 
to  protect  married  women  in  their  separate  prop- 
erty, repealed  by  implication  the  saving  clause 
of  the  statute  of  limitations  of  1839,  relating  to 
married  women ;  and  hence,  against  the  right  of 
a  woman  then  married,  in  lanos  of  which  siie  was 
already  seised,  the  limitation  began  to  run  when 
it  had  run  against  the  right  of  the  husband. 
Kibbe  v.  DUto,  93  U.  S.  674. 

39.  In  Kentucky,  claimants  under  military 
warrants,  without  entry,  are  barred  by  the  limita- 
tion of  seven  years ;  for  such  titles,  being  in- 
choate, are  not  within  the  statute  exception  of 
complete  legislative  grants.  Porterjield  v.  Clark, 
2  How.  76. 

40.  Article  3499  of  the  Louisiana  code,  which 
limits  "  actions  for  the  payment  of  the  freight  of 
ships,"  does  not  apply  where  the  plaintiff  is  a 
ship-broker,  and  toe  contract  is  not  one  of  af- 
freightment. New  Orleans,  etc.  Railroad  Co.  v. 
Lindsay,  4  Wal.  650. 

41.  In  Louisiana,  the  statute  limitation  of 
three  years  does  not  govern  a  claim  against  a 
mala  fide  possessor  for  mesne  profits.  Profits 
are  allowed,  as  by  the  rule  in  equity,  from  the 
time  the  complainant's  title  accrued.  New  Or- 
leans V.  Gaines,  15  Wal.  624. 

42.  The  Maryland  statute  of  limitations  is  a 
bar  to  an  action  for  money  had  and  received,  al- 
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though  brought  to  try  the  title  to  land  in  the  city 
of  Washington  under  the  Maryland  statute  of 
November,  1791.  Beatty  v,  Bumes,  8  Crauch,  98. 

43.  Under  the  Nebraska  code,  the  statute  of 
limitations  runs  on  rights  of  action  against  a 
foreign  corporatiou  whue  the  corporation  has  a 
managing  agent  iu  the  state.  United  States  Ex- 
press Co.  V.  Ware,  20  Wal.  543. 

44.  Foreign  corporations  are  not  within  the  pro- 
tection of  the  Nevada  statutes  of  limitation.  Union 
Consolidated  Silver  Mining  Co.  v.  Taylor,  100 
U.  S.  37. 

45.  Under  the  New  Jersey  statute  of  1787, 
possession  for  the  statute  period  of  thirty  years, 
under  a  bona  fide  purchase  from  one  in  possession 
by  waj  of  a  vest.ea  remainder,  will  bar  an  entail 
and  give  an  absolute  title.  CroxaU  v.  Shererd,  5 
Wal.  268. 

46.  In  New  York,  a  religious  corporation  may 
make  defence  to  a  bill  setting  up  an  adverse  title 
to  land  of  which  it  is  in  possession,  under  the 
statute  of  limitations,  whetner  by  law  capable  of 
taking  and  holding  the  land  or  not.  Harjpending 
v.  Reformed  Protestant  Dutch  Church,  16  Pet. 
455. 

47.  The  courts  of  New  York  have  decided,  con- 
struing the  statutes  of  limitation  of  that  state, 
that-  a  foreign  corporation  cannot  avail  itself  of 
them,  although  the  lessee  of  a  railroad  in  the  state, 
and  having  property,  a  resident  managing  agent, 
and  an  office,  there.  fMiLLER  and  Strong,  J  J., 
dissenting.]  Tioga  Railroad  Co.  v,  Blossburg 
^  Corning  RaUroad  Co.,  20  AVal.  137. 

48.  In  South  Carolina,  a  suit  in  equity  brought 
by  creditors  of  a  corporation,  to  enforce  against 
stockholders  a  liability  beyond  the  value  of  their 
stock,  is  barred  by  tlie  statute  of  1712,  which 
requires  actions  on  the  case  and  actions  of  debt 
grounded  on  any  "  contract  without  specialty  " 
to  be  brought  within  four  years,  a  proper  remedy 
at  law  being  an  action  on  the  case,  and  the  de- 
fence being  good  in  equity.  Carrol  v.  Green, 
92  U.  S.  509  ;  Godfrey  v.  Terry,  97  U.  S.  171; 
Terry  v.  McLure,  103  U.  S.  442. 

49.  In  Tennessee,  an  action  of  debt  on  a 
promissory  note,  held  not  within  the  bar  of  the 
statute.    Kirkman  v.  Hamilton,  6  Pet.  20. 

50.  The  Texas  statute  of  limitation  of  actions 
on  contracts  or  for  the  detention  of  personal 
propertVv  has  no  application  to  a  bill  in  equitv. 
Union' Bank  v.  Stafford,  12  How.  327;  New 
Orleans  Canal  (f  Banking  Co.  v.  Stafford,  Id. 
343. 

51.  In  Texas,  if  a  suit  on  a  debt  be  not  barred 
by  the  statute,  a  suit  to  foreclose  the  mortgage 
by  which  it  is  secured  is  not,  the  mortgage  being 
a  mere  incident  to  the  debt.  Swell  v.  Daggs, 
108  U.  S.  143. 

52.  A  debt  barred  under  the  laws  of  the  re- 
public of  Texas  was  not  revived  by  the  admission 
of  Texas  into  the  Union.  Bacon  v.  Howard,  20 
How.  22. 

53.  Construction  of  the  Vermont   statutes. 
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UmTATIOV  —  STATUTES  —  continued. 
Society  for  Propagation  of  the  Gofpel  y.Pawlet, 
4  Pet.  480. 

54.  The  Virginia  statute,  in  the  circumstances, 
lield  uot  a  bar.    Hopkirk  v.  Bell,  4  Crauch,  164. 

55.  Five  years'  adverse  possession  of  a  sluve 
in  Virginia,  iield  to  give  a  good  title  on  which 
trespass  might  be  maintained.  Brent  v.  Chap- 
man, 5  Granch,  338. 

56.  Or  detinue,  the  possession  beiog  bona  fide. 
Shelby  V.  Guy,  11  Wheat.  361. 

57.  If  the  owner  of  a  slave  permit  her  to  re- 
main in  the  possession  of  A.  for  four  years,  and 
A.  then,  witnout  the  assent  of  the  owner,  deliver 
her  to  B.,  who  keeps  her  fonr  years  more,  the 
possession  of  B.  cannot  be  so  connected  with 
that  of  A.  as  to  make  out  a  loan  fraudulent  as  to 
B.'s  creditors,  within  the  Virginia  statute  of 
frauds.     Atdd  v.  Norwood,  5  Cranch,  361. 

58.  In  Virginia,  the  oath  prescribed  by  statute 
to  be  taken  by  one  who  brings  slaves  mto  the 
state,  to  save  them  from  emancipation,  may  be 
presumed  after  the  lapse  of  twenty  years  accom- 
panied by  possession.  Mason  v.  Matilda,  12 
Wheat.  590. 

59.  In  Wisconsin,  under  the  statute  of  1839, 
possession  for  ten  jears  under  a  claim  of  title  in 
fee  is  a  bar  to  a  bill  of  foreclosure.  Cleveland 
Insurance  Co,  v.  Reed,  24  How.  284. 

60.  The  North  Carolina  statute  of  1715, 
limiting  the  time  within  which  the  creditors  of  a 
decedent  must  present  their  claims,  is  not  a  bar  to 
a  bill  against  his  heirs  to  obtain  the  legal  title  to 
land  which  he  had  contracted  to  convey,  the 
plaintiff  in  such  case  not  being  a  creditor,  within 
the  meaning  of  that  statute.  Coulson  v.  Walton, 
9  Pet.  62. 

61.  The  Georgia  statute  of  March  16,  1869, 
requiring  actions  to  be  brought  before  January 
1,  1870,  must  be  construed,  as  it  has  been  by  the 
supreme  court  of  the  state,  to  permit  suits  against 
administrators  to  be  brought  within  the  time  al- 
lowed bv  prior  statutes ;  t.  e.,  nine  months  and 
fifteen  days  after  administration  granted.  To 
hold  otherwise  would  be  to  impair  the  operation 
of  other  laws,  presumedly  not  repealed.  Mills 
V.  Scott,  99  U.  S.  25. 

62.  Construction  as  affecting  Criminal 

Proceedings.]  A  qui  tarn  action,  founded  on  the 
act  of  March  22,  1794  (1  Sts.  347),  prohibiting 
the  slave  trade,  is  barred  by  the  lapse  of  more 
than  two  years,  under  §  32,  act  of  April  30, 
1790  (1  Sts.  119),  limiting  prosecutions  under 
ppual  statutes.  Adams  v.  Woods,  2  Cranch, 
336. 

63.  An  indictment  under  section  16  of  the  act 
of  August  6,  1846  (9  Sts.  63),  which  denounces 
as  a  felony  the  embezzlement  of  public  money  by 
an  army  paymaster,  may  be  good  on  special 
demurrer  although  it  allege  an  offence  as  com- 
mitted more  than  two  years  before  the  filing  of 
the  indictment;  and  section  32  of  the  crimes  act 
prescribes  a  two  years'  limitation  in  such  case, 
out  provides  that  nothing  contained  therein  shall 
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extend  to  any  person  fleeing  from  justice.  To 
sustain  the  demurrer  would  deprive  the  prose- 
cution of  the  right  to  show,  as  otherwise  it 
might,  such  being  the  fact,  that  the  respondent 
fled  from  justice,  or  that  the  offence  was  com- 
mitted within  the  statute  period,  time  not  being 
of  the  essence  of  the  offence.  United  States  v. 
Cook,  17  Wal.  168. 

64.  The  two  years'  limitation  prescribed  by 
section  32  of  the  act  of  1790  is  the  only  one 
applicable  to  an  offence  under  section  16  of  the 
act  of  1846.    Jb. 

65.  The  act  of  May  17, 1864  (13  Sts.  76),  es- 
tablishing a  postal  money-order  system,  is  not  a 
revenue  law  within  the  meaning  of  the  act  of 
March  26,  1804,  §  3  (2  Sts.  290),  which  pre- 
scribes  ^ye  years  as  the  limitation  of  prosecutions 
for  offences  against  those  laws.  An  indictment 
for  the  embezzlement  of  money  belonging  to  the 
postal  money-order  office  must  therefore  be  found 
within  two  years,  under  section  32  of  the  act  of 
1790.     United  States  v.  Norton,  91  U.  S.  566. 

66.  The  withholding  of  a  pension  is  not  a  con- 
tinuing offence  so  that  the  bar  of  the  statute  of 
limitations  may  not  be  pleaded  to  an  indictment 

C referred  after  the  time  prescribed.  The  statute 
egins  to  run  from  the  time  of  the  act  which 
constitutes  the  withholding,  as,  for  instance,  from 
the  time  of  demand  and  refusal.  United  States 
V.  Jrmne,  98  U.  S.  450. 

67.  A  conspiracy  to  defraud  the  United  States 
of  duties  is  not  "  a  crime  arising  under  the  rev- 
enue  laws ; "  an  entry  of  goods  by  means  of  a 
fraudulent  invoice  aud  false  classification  as  to 
quality  and  value  is.  In  the  first  case,  therefore, 
a  prosecution  is  barred  in  three  years;  in  the 
last  case,  in  &ve.  United  States  v.  Hirsch,  100 
U.  S.  33. 

68.  The  Louisiana  code  prescribes  in  one 
year  actions  based  on  offences  or  quasi  offences. 
An  action  against  a  bank  to  recover  damages 
caused  by  its  refusal  to  transfer  stock  is  not 
within  this  category.  Case  v.  Citizens*  Bank, 
100  U.  S.  446. 

Act  of  1803 /or  Relief  of  Insolvent  Debtors. 
See  Insolvency,  31,  32. 

Ag^nt  to  collect  Debts  not  Factor  within  the 
Meaning  of  Law  of  Virginia. 
See  Factor,  1. 
Constitutionality  —  When  not  unconstitutional. 
See  Contract  —  Impairment  op  Obli- 
gation, 54. 
Running  of  Statute  —  Appeals — When  Time 
begins  to  I'un  —  Disability  —  Interruption  by 
Rebellion. 
Sse  Appeal  —  Taking  akd  perfecting, 
15  c/  seq. 

Running  of  Statute  —  When  it  begins  to  run 
on  Right  of  Action  for  Duties  paid  under 
Protest,  etc.  —  When  pleadable. 
See  Duties  —  Remedies  for  Illegal 
Exaction,  12, 13. 
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Running  of  Statute — Wr'U  of  Error — In 

general  —  Time  begins  to  run  in  Case  of 

Petition  for  Rehearing,  when  the  Petition  is 

disposed  of. 

See  E&EOR  —  Bringing  and  peefxct- 

INO,  17,  21. 

State  —  Statutes  do  not  run  against. 
See  States  —  Limitation. 

United  Stales  —  Statutes  do  not  run  against. 
See  United  States  —  Limitation. 

What  constitutes  Statute. 

See  Judgment  —  Gonclusiyeness^  19. 
What  constitutes  Statute. 

See  Lands  of  States — Virginia  and 
Kentucky,  60. 

UQiriDATED  DAMAGES  —  In  general  —  What 
constitutes,  etc. 
See  Damages,  44  et  seq. 

UQXriDATED  JHEMASM  — Matter  of  Debt,  Set^ 
off,  etc. 

See  Debt  ;  Set-opf. 

UQVQB —  Intoxicating  —  In  general. 
See  Intoxicating  Liquor. 

LIB  FENDEHB  —  Notice  —  What  constitutes  — 
Notice  to  whom. 
See  pi.  1-7. 

Bar  —  What  constitutes  —  Scope  and  Effect, 
See  pi.  8-18. 

1.  Notice  —  What  constitutes  —  Notice 


to  whom.']  A  suit  not  prosecut^^d  to  judgment  is 
notice  to  a  purchaser  pendente  lite  only.  Alex- 
ander V.  Pendleton,  8  Grauch,  462. 

2.  A  suit  is  not  so  pending  as  to  operate  as 
constructive  notice,  until  process  has  been  served 
or  publication  made.  Games  v.  Dunn,  14  Pet. 
322. 

3.  A  purchaser  pendente  lite  is  bound  by  the 
judcrment  or  decree  against  his  vendor.  Walden 
V.  Bodleg,  9  How.  34. 

4.  A  creditor's  bill,  to  operate  as  notice  of  a  lis 
pendens  as  to  real  estate,  must  be  so  definite  in 
the  description  that  one  may  thereby  learn  what 
property  is  the  subject  of  the  litigation.  Miller 
▼.  Sherry,  2  Wal.  237. 

5.  The  doctrine  of  lis  pendens  has  no  applica- 
tion, where  there  were  three  distinct  and  inde- 
pendent suits,  with  an  interval  of  one  year 
oetween  the  first  and  second,  and  of  two  years 
between  the  second  and  thiid.  Lee  County  v. 
Rogers.  7  Wal.  181. 

6.  What  is  embraced  in  a  lis  pendens.  Wat- 
son v.  Jones,  13  Wal.  679. 

7.  A  purchaser  pendente  lite  is  as  conclusively 
bound  to  the  result  of  the  litigation  as  if  he  had 
b<*en  a  party  from  the  outset.  Tilton  v.  Cofield, 
93  U.  S.  163. 
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8.  Bar  —  What  constitutes  —  Scope  and 

Effect."]  Plea  of  another  suit  brought  for  the 
same  cause  of  action  in  the  court  of  anoi  lier  state 
since  the  hst  continuance  is  bad.  Renner  v. 
Marshall,  1  Wheat.  215. 

9.  A  foreign  attachment  out  of  a  state  court, 
issued  after  the  beginning  of  an  action  in  a 
federal  court  for  recovery  of  the  debt  attached, 
held  not  pleadable  in  defence  to  the  action. 
Wallace  v.  M'ConneU,  13  Pet.  136. 

10.  A  question  pending  in  a  court  of  com- 
petent jurisdiction  cannot  be  raised  and  agitated 
m  another  court  by  adding  a  new  party  and  rais- 
ing a  new  question  as  to  him,  along  with  the  old 
one  as  to  the  former  party.  Memphis  v.  Dean, 
8  Wal.  64. 

11.  The  pendency  of  an  earlier  suit  is  not  a 
bar  where  the  identity  of  the  parties,  of  the  case 
made,  and  of  the  relief  sought  are  not  such  that 
if  the  case  were  decided  the  decision  would  not 
avail  in  bar  as  a  former  adjudication.  Watson 
v.  Jones,  13  Wal.  679. 

12.  On  a  bill,  therefore,  showing  rights  in  the 
complainants  as  cestuis  ^e  trust,  and  praying  for 
an  mj unction  to  restrain  the  defendants  from 
taking  possession  under  an  unexecuted  order  in 
an  earlier  pending  cause,  and  for  general  relief, 
although  tlie  court  will  not  enjoin,  it  may  inquire 
into  the  character  of  the  possession  to  be  de- 
livered, and  if  it  be  of  a  fiduciary  character, 
and  if  the  question  be  not  involved  in  the  earlier 
suit,  it  may  proceed  to  declare,  define,  and  protect 
the  trust.     lb. 

13.  It  is  no  ground  of  abatement  of  an  action 
at  law  that  a  suit  in  equity  is  pending  in  which 
the  plaintiff  asks  for  a  decree  for  the  same  money, 
as  tlie  result  of  the  action  may  he  necessary  for 
the  perfecting  of  the  decree.  Kittredge  v.  Race, 
92  U.  S.  116. 

lA.  The  pendency  of  a  prior  suit  in  a  state 
court  is  not  a  bar  to  a  suit  in  a  federal  circuit 
court,  or  in  the  supreme  court  of  the  District  of 
Columbia,  by  the  same  plaintiff  agaiust  the  same 
defendant  for  the  same  cause  of  action.  Stanton 
V.  Embrey,  93  U.  S.  548. 

15.  The  pendency  of  a  proceeding  for  seizure 
and  sale  in  a  Louisiana  state  court  cannot  affect 
the  right  to  sue  for  the  debt  in  the  federal  court. 
Gordon  v.  GUfoU,  99  U.  S.  168. 

16.  Althougli,  by  the  letter  of  the  Louisiana 
code,  the  exception  of  lis  pendens  ma^  be  taken 
only  where  the  former  suit  is  pending  before 
another  court,  the  spirit  of  the  law  permits  the 
exception  altliough  both  suits  are  pending  in  the 
same  court.     Fleitas  v.  Cochrem,  101  U.  S.  301. 

17.  In  such  a  case,  the  plaintiff  may  be  required 
to  elect  whether  to  submit  to  judgment  on  the 
exception,  or  to  discontinue  the  nrst  suit  and 
pay  the  costs  thereof.    lb. 

18.  SemUe  that  where  a  suit  in  equity  for  an 
infringement  has  been  brought  in  the  name  of  the 

Satentee,  with  the  consent  and  concurrence  of  the 
oensee  under  a  license  giving  him  exclusive 
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rights,  and  a  decree  for  the  plaintiff  has  been 
rendered  which,  if  deemed  for  too  small  a  snm, 
might  have  been  appealed  from,  another  snit 
against  the  same  defendant  for  the  same  infringe- 
ment cannot  be  broueht  merely  because  the  licen- 
see was  not  a  formal  plaintiff  in  the  first  snit. 
Birdsell  v.  Shaliol,  112  U.  S.  485. 

Effect  of,  on  Municipal  Bonds, 

See  MuNiciPAi*  Bonds  —  In  oenebal, 
44-50. 

Plea  of  another  Suit  pending. 

See  Pleading  —  General  Rules,  13. 

Purchaser  pendente  Lite. 

See  Specipic  Perpormance,  50,  51. 

Suit  pending  in  another  Jurisdiction  —  In- 
junction, 

See  Injunction,  34. 

UnOBAL  FBOFBIBT0B  —  In  general. 
See  Waters. 

LOBBTniG  —  Contracts  respecting  —  Illegality. 
See  Contract  —  What  constitutes,  41 
et  seq.,  85. 

LOCATIOH  —  Lands  —  In  general. 
See  Lands. 

Meaning  of  the  Word. 

See  St.  Louis  Smelting  ft  Refining  Co. 
V.  Kemp,  104  U.  S.  636. 

Mining  Claims  —  How  located. 
See  Mines,  1  et  seq. 

JAM  —  Goods  hy  Carrier. 
See  Carrier. 

Original  Eviflence  —  Loss  of  how  shown  to 
admit  secondary. 
See  Evidence  —  Primary  and  second- 
ary, 25,  26. 

Insurance  —  What  constitutes  Loss  —  Total 
—  Partial. 
See  Insurance. 

LOST  IRBTKUlUSn  —  Proof — Suit  in  Equity 
thereon.^  A  special  count  on  a  lost  instrument 
is  not  necessary  to  the  admission  of  secondary 
evidence  of  its  contents.  Renner  v.  Columbia 
Bank,  9  Wheat.  581. 

2.  If  the  equity  of  a  bill  depend  on  the  loss 
of  a  deed,  an  affidavit  of  loss  should  be  annexed 
to  the  bill;  but  the  omission  thereof,  although 
cause  for  demurrer,  is  waived  by  the  filing  of  an 
answer.     Findlay  v.  Hinde,  1  Pet.  241. 

3.  Equity  has  no  jurisdiction  of  a  suit  on  a 
lost  draft,  where  it  does  not  appear  that  the  plaintiff 
has  searched  for  the  draft  in  the  place  where  it 
would  be  most  likely  to  be  found;  as,  for  instance, 
the  draft  having  been  left  with  a  referee,  and  no 
search  having  been  made  of  the  files  of  the  court 
to  which  the  referee  made  his  report,  nor  appli- 


L06T  UfBTKUMEXT  —  continued, 
cation  made  to  the  court,  but  inquiry  having  been 
made  of  the  referee  and  of  other  persons.  Rogers 
V.  Durant,  106  U.  8.  644. 

Secondary  Evidence  of  Contents  of  Lost  WiB, 
See  Will,  16. 

Specific  Performance  —  Lost  unacknowledged 
Deed. 
See  Specific  Performance,  27. 

l/rTTBRY  —  Under  Charter  of  City  of  Wash- 
ington —  Drawing,  what  vcdid.]  The  charter  of 
the  city  of  Washington  did  not  empower  the 
corporation  to  force  the  sale  of  tickets  m  lotteries 
therebv  authorized,  in  states  whose  laws  pro- 
hibited  such  sales.  Cohens  v.  Virginia,  6  Wheat. 
264. 

Z  Under  its  charter  the  corporation  was  liable 
to  the  holder  of  a  ticket  for  the  amount  of  a 
prize  drawn  thereon  in  a  lottery  drawn  for  the 
improvement  of  the  city,  notwitlistanding  a  sale 
of  the  lottery  to  a  dealer  for  a  gross  som,  by 
managers  appointed  by  the  corporation,  the  exer- 
cise of  the  power  conferred  by  the  charter  being 
on  account  of  the  corporation,  and  at  its  risk. 
Clark  v.  Washinaton,  12  Wheat.  40. 

3.  The  city  sold  all  the  profits  in  the  lottery 
and  delivered  the  tickets  to  the  purchaser  for 
sale.  After  the  drawing  the  purchaser  presented 
a  ticket  which  had  drawn  a  prize,  and  an  un- 
divided half  of  which  he  had  sold  without  notice 
to  the  city,  and  received  its  value.  It  was  held 
that  the  contract  of  the  city  could  not  be  so 
divided,  no  lialf  ticket  having  been  issued  by  the 
city  or  by  its  authority,  and  that  the  city  was 
therefore  not  liable  to  the  purchaser  of  sucn  half 
ticket.     Shankland  v.  Washington,  5  Pet.  390. 

4.  An  irregularity  in  the  drawing  of  a  lottery 
which  did  not  alter  one's  chances  does  not  consti- 
tute an  invalidity  of  which  he  can  oomphun. 
Brent  v.  Davis,  10  Wheat.  395. 

Power  of  State  to  regulate^  notwithstanding 
Corporate  Charters. 
See  Corporation  —  Charter,  23. 

L0UI8IAKA —  Cession  to  United  States  —  Ad-^ 
mission  to  the  Union  —  Right  to  Religious  Lib- 
erty.]  The  treaty  of  April  30, 1803  (8  Sts.  200), 
for  the  cession  of  Louisiana,  took  effect  as  of  its 
date.  United  States  v.  Reynes,  9  How.  127; 
Dauis  V.  Concordia  Parish,  Id.  280. 

2.  The  stipulation  in  that  treaty  for  the  pro- 
tection of  the  inhabitants  in  their  property,  etc., 
ceased  to  operate  when  Louisiana  was  admitted 
into  the  Union.  New  Orleans  v.  De  Armas,  9 
Pet.  223. 

3.  Altliouffh  the  act  of  March  2,  1805  (2  Sts. 
322),  granted  to  the  inhabitants  of  the  territory 
of  Orleans  the  rights  secured  to  the  people  of  the 
Northwestern  territory  by  the  ordinance  of  1787, 
so  far  as  they  had  been  conferred  on  the  people 
of  the  Mississippi  territory,  yet  the  political  right 
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L0UI8IAKA —  continued. 

to  religious  liberty  provided  for  in  that  ordinance 
and  ill  that  act  ceased  to  depend  thereon  when 
the  state  vas  admitted  to  the  Union,  and  existed, 
if  at  all,  only  under  the  constitution  of  the  state. 
Permoli  v.  New  Orleans,  3  How.  589. 

4.  Congress  must  be  deemed  to  have  been 
satisfied,  when,  by  the  act  of  April  8,  1812  (2 
8ts.  701),  it  admitted  Louisiana  into  the  Union 
''  on  an  equal  footing  with  the  original  states," 
that  tlie  restrictions  imposed  by  the  act  of  Feb- 
ruary 20,  1811  (2  Sts.  641),  on  the  convention 
▼hich  was  to  frame  the  state  constitution,  had 


LOtnSIAVA  —  continued. 

been  observed;  so  that  it  can  no  longer  be  a 
question  under  any  federal  law  whether  an  indi- 
vidual has  been  injured  by  a  violation  of  a  right, 
as  a  riffht  to  religious  liberty,  intended  to  be  se- 
cured Dy  those  restrictions.    lb. 

Debt  —  Funding. 

See  Contract  —  Imfaibxekt  op  Obli- 
gation, 24-26. 

French  and  Spanish  Titles  to  Lanrls. 

See  Lands  op  United  States — Gbavts 

PKOM  FOKMEB,  GOVERNMENTS. 
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MAOISTBATE  —  Incompetency  to  sU,  a»  affecting 
Discharge  from  Imprisonment, 
See  Insolyency,  30. 

Powers,  etc,  —  In  general. 

See  Court  —  In  general;  Justice  op 
THE  Peace. 

KAILABLE  IKkTTEBL —' What  is  ^  Carriage  ovA 
of  the  Mail, 
See  PosT-OFPiCE,  20. 

KAlMTJUIAirCE  —  Effect  —  Purchase  from  one 
cut  of  Possession.'^  The  Ea^Iish  statute  of  main 
tenance,  although  it  avoids  the  coatract  between 
the  parties,  does  not  authorize  the  dismissal  of  a 
suit  Detween  other  parties,  although  the  suit  be 
in  furtherance  of  the  object  of  tiie  contract. 
Boone  y,  ChUes,  10  Pet.  177. 

X  In  Michigan,  the  common  law  of  mainten- 
ance as  to  a  purchase  of  bind  of  which  the  ven- 
dor is  out  of  possession,  is  not  in  force.  Roberts 
V.  Cooper,  20  How.  467. 

XAUCE  —  Element  of  Right  of  Action, 

See  Libel  and  Slander;   Malicious 
Prosecution. 

Element  of  Crime  —  In  general. 
See  Crime. 

XAUaOTni  FSOSECfUnOH  —  What  constitutes 
—  Malice  and  Probable  Cause  — Damages.'] 
The  rule  that  in  an  action  for  the  malicious  in- 
stitution of  civil  proceeding,  proof  of  probable 
cause,  concurrence  of  malice  and  the  want  of 
probable  cause  being  essential  to  the  mainten- 
ance of  such  an  action,  is  a  defence,  applies 
where  the  defendant  has  instituted  proceedings 
in  bankruptcy  against  the  plaintiff  pending  a  suit 
to  recover  a  debt  incurred  by  a  firm  of  which 
the  defendant  alleges  the  plaintiff  to  have  been  a 
member,  and,  the  suit  having  been  decided  in  the 

{)1aintiff'8  favor,  the  proceedings  in  bankruptcy 
lave  fallen  to  the  ground.  [Bradley,  J.,  dis- 
senting, on  the  ground  that  nothing  short  of  the 
actual  existence  of  the  relation  of  debtor  and 
creditor  can  justify  the  institution  of  proceed- 
ings in  bankruptcy.]  Stewart  y,  Sonnebom,  98 
U.  S.  187.  , 

2.  And  in  such  case,  as  in  general,  action 
taken  in  g[ood  faith  on  the  advice  of  reputable 
counsel,  given  on  a  full  statement  of  the  facts, 
must  be  deemed  to  have  been  taken  on  probable 
cause.  [Bradley,  J.,  dissenting.]  lb. 
^  3.  Probable  cause  consists  in  such  facts  and 
circumstances  as  would  excite  belief  in  a  reason- 
able mind  that  the  person  chaiged  was  guilty  of 


XAUCIOini  PBiOBBCirn0ir  —  continued, 

the  crime  for  which  he  was  prosecuted.  Wheeler 
y.  NesbiU,  24  How.  544. 

4.  Want  of  probable  cause  gives  rise  to  a  re- 
buttable presumption  of  malice.    lb. 

5.  To  maintain  an  action  for  malicious  prose- 
cution, the  nlaintiff  must  prove  both  malice  and 
the  want  ot  probable  cause.  Thus,  an  instruc- 
tion to  the  jury  that,  to  excuse  the  defendant,  it 
must  appear  that  he  had  probable  cause,  or  that 
he  acted  bona  fide  without  malice,  is  not  error 
as  against  the  plaintiff.    lb, 

6.  Whether  the  inference  of  malice  is  a  rea- 
sonable one,  on  the  fiicts  proved,  is  a  question  for 
the  jury.     lb. 

7.  Thus,  an  instnxction  that,  if  the  arrest  was 
wanton  and  reckless,  and  no  circumstances  existed 
to  induce  a  reasonable  and  dispassionate  man  to 
believe  in  the  guilt  of  the  accused,  the  jury  ought 
to  infer  malice,  is  not  error  as  against  the  plaintiff, 
being  favorable  to  him  rather  than  otherwise.    lb, 

8.  The  fees  of  counsel  prosecuting  the  action 
are  not  an  element  of  damages  in  an  action  for 
malicious  prosecution.  Stewart  v.  Sonnebom^ 
98  U.  S.  187. 

KAllBAinJS  —  In  general  —  On  what  the  Rem- 
edy depends  —  What  Courts  may  apply  it 

—  S/cUe  Courts  —  Federal  Courts, 
See  pi.  1-13. 

When  issued  to  compel  Public  Officers  to  per- 
form  their  Duties  —  To  compel  Perform- 
ance of  Ministerial  Acts,  but  not  to  control 
Judgment  or  Discretion, 
See  pi.  14r-27. 

When  issued  to  compel  Municipal  Corpora- 
tions  to  pay  Debts,  etc. 
See  pf.  28-38. 

When  issued  to  Inferior  Courts  —  To  compel 
Action,  but  not  to  control  Judgment  or  Dis- 
cretion, concerning  Pleading,  Intervention, 
Trial,  Judgment,  Execution,  Appeal,  Error, 
Exceptions,  etc.  —  To  control  Disbarment 
of  Attorneys  —  In  Lieu  of  Appeal  or  Writ 
of  Error. 
See  pi.  39-77. 

Practice  —  To  whom  Writ  should  be  directed 

—  Parties  —  Service  and  Return  —  Hear- 
ing—  Setting  aside  Writ  —  Abatement  — 
Amendment  —  Necessity  for  Preliminary 
Judgment. 

See  pi.  78-100. 

In  general  —  On  what  the  Remedy 


depends  —  What  Courts  may  apply  it  —  State 
Courts  —  Federal  Courts.]     In  modem  practice 
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the  issae  of  a  writ  of  mandamus  does  not  de- 
pend ou  prerogative  power,  but  is  re^rded  as 
ordinary  process  in  cases  to  which  it  is  applica- 
ble    Kentucky  v.  Denninon,  24  How.  66. 

X  A  state  court  cannot  issue  the  writ  to  a 
federal  officer.  McClung  v.  SUliman,  6  Wheat. 
598. 

3.  The  power  of  the  circuit  courts  to  issue  it 
is  confined  to  cases  in  which  it  is  necessary  for 
the  exercise  of  their  jurisdiction.  Mclnitre  v. 
Wood,  7  Cranch,  504 ;  Bath  County  v.  Amy,  13 
Wal.  244.  See  KendaU  v.  UniUd  Statea,  12 
Pet.  524. 

4.  They  cannot  use  the  writ  as  an  origmal  and 
independent  remedy,  but  only  to  enforce  rights 
where  jurisdiction  has  already  been  acquired. 
Heine  v.  Lecee  Commimoners,  19  Wal.  665. 

5.  They  may  issue  it  when  necessary  to  the 
exercise  of  their  jurisdiction  aud  accoi'ding  to 
the  common  law.  Knox  County  Commitnonere 
V.  AgpinwaU,  24  How.  376. 

6.  The  circuit  courts,  haying  power  to  issue 
writs  of  mandamus  only  where  they  are  ancillary 
or  necessary  to  jurisdiction  already  acquired, 
cannot  issue  such  a  writ  to  compel  a  municipal 
corporation  to  levy  a  tax  to  pay  bonds  not  yet 
put  in  suit.  B(ah  County  y.  Amy,  13  Wal. 
244. 

7.  Nor  is  it  otherwise  under  the  act  of  May 
19,  1828  (4  Sts.  278),  conforming  proceedings 
at  law  in  the  federal  courts  to  proceeaings  in  the 
state  court-8,  in  a  state  where  a  mandamus  is  a 
civil  action  such  as  mi^ht  fall  within  the  original 
jurisdiction  of  a  circuit  court  under  section  11 
of  the  judiciary  act^  the  act  of  1828  having  no 
effect  to  enlarge  jurisdiction,  but  merely  to  regu- 
late procedure.    lb. 

8.  The  district  courts  having  no  power  to 
issue  the  writ,  except  where  it  is  ancillary  to 
jurisdiction  already  acquired,  cannot  issue  it  at 
suit  of  an  assignee  in  bankruptcy  to  compel 
a  state  auditor  to  deliver  certificates  for  the 
amount  of  taxes  paid  by  the  bankrupt,  pursuant 
to  a  statute  declaring  the  taxes  ille^,  and  di- 
recting the  auditor  to  issue  such  certificates,  the 
proceeding  being  original.  Graham  v.  Norton, 
15  Wal.  427. 

9.  Section  13  of  the  judiciary  act  of  1789  is 
inoperative  as  a  grant  to  the  supreme  court  of 
power  to  issue  writs  of  mandamus,  otherwise  than 
for  the  purpose  of  exercising  appellate  jurisdic- 
tion, in  cases  of  which  it  has  not  original  juris- 
diction under  the  constitution.  Marhury  v.  Madi- 
son, 1  Cranch,  137. 

10.  The  issue  by  that  court  of  a  writ  of  man- 
damus requiring  the  secretary  of  state  to  deliver 
commissions  to  justices  of  the  peace  in  the  Dis- 
trict of  Columbia  is  an  exercise  of  original  juris- 
diction, not  conferred  by  the  constitution  nor 
oonferable  by  congress  on  that  court,     lb. 

11.  Mandamus  lies  from  that  court  to  an  in- 
ferior court  — to  the  supreme  court  of  the  District 
of  Colombia,  for  instance — to  restore  an  attorney 


KAHDAXUB  —  continued. 
who  has  been  disbarred  for  a  matter  of  which  that 
court  had  no  jurisdiction,  e.  g.  a  contempt  com- 
mitted before  another  court.    [Miller,  J.,  dis- 
senting.!    Ex  parte  Bradley,  7  Wal.  364. 

12.  So  it  lies  to  a  circuit  court  to  enforce  the 
return  to  the  state  authorities  of  a  colored 
man  convicted  of  crime  by  a  state  court  but 
taken  into  custody  by  a  marshal,  under  a  writ  of 
habeas  corpus  cum  causa,  for  a  supposed  denial 
of  the  equal  protection  of  the  laws  on  the  trial,  it 
appeariug  that  there  had  been  no  such  denial  as 
to  justify  the  intervention  of  a  federal  court. 
Virginia  v.  Rives,  100  U.  S.  313. 

13.  A  justice  of  the  supreme  court,  holding 
its  August  term  under  the  act  of  April  29,  1802 
(2  Sts.  156),  has  no  power  under  that  act  to 
allow  a  rule  to  show  cause  why  the  writ  should 
not  issue.    Ex  parte  Hennen,  13  Pet.  225. 

14.  When  issued  to  compel  Public  Offi- 
cers to  perform  their  Duties  —  To  compel  Per- 
formance of  Ministerial  Acts,  but  not  to  control 
Judgment  or  Discretion."]  Semble  that  manda- 
mus will  lie  to  compel  performance  by  a  public 
officer  of  a  ministenal  act  in  the  doing  of  wliich 
the  relator  has  an  interest.  Marbury  v.  Madu 
son,  1  Cranch,  137. 

15.  The  supreme  court  cannot  issue  a  manda- 
mus to  the  register  of  a  government  laud  office, 
commanding  nim  to  enter  an  application  for 
land,  although  the  highest  state  court  may  have 
refused  to  issue  the  writ  on  submission  oy  the 
register  to  its  jurisdiction.  M'Cluny  y.  Silli' 
man,  2  Wheat.  369. 

16.  Nor  will  mandamus  lie  to  compel  either 
the  commissioner  of  the  general  land  office  or 
the  secretary  of  the  interior  to  issue  a  patent  for 
knd,  the  statutes  requiring  such  patents  to  be 
signed  by  the  president.  Browning  v.  McGar* 
rahan,  9*Wal.  298. 

17.  Nor  to  compel  the  commissioner  of  the 
general  land  office  to  issue  a  patent,  where  there 
are  numerous  questions  of  law  aud  fact  depend- 
ing on  circumstances  resting  in  parol  proof  yet 
to  be  obtained,  and  where  tne  exercise  of  judi- 
cial functions,  some  of  them  of  high  character, 
is  required ;  nor  where  it  is  reasonable  to  pre- 
sume that  there  are  persons  at  the  time  in  pos- 
session  under  another  title,  who  should  have  an 
opportunity  to  defend.  United  States  v.  Commis- 
sioner,  5  Wal.  563. 

18.  The  circuit  court  of  the  District  of  Co- 
lumbia has  jurisdiction  to  issue  a  mandamus  to 
the  postmaster-^neral,  to  compel  him  to  do  a 
merely  ministerial  act  which  the  relator  has  a 
complete  right  to  have  performed,  and  as  to  the 
performance  of  which  the  law  gives  no  discre- 
tion. [Taney,  C.  J.,  and  B.ulbottr  and  Catron, 
JJ.,  dissenting.]  Kendall  v.  United  States,  12 
Pet.  524. 

19.  But  not  to  compel  the  head  of  an  execu- 
tive dcfMirtment  to  perform  an  act  not  merely 
ministerial,  but  involving  the  exercise  of  judg- 
ment.    Decatur  v.  Paulding,  14  Pet.  497. 
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20.  Mandamus  will  not  lie  to  compel  tlie  sec- 
retary of  the  navy  to  pay  a  nayal  officer.  Brashear 
Y.  Mason,  6  How.  92. 

21.  Nor  to  compel  the  secretary  of  the  treas- 
ury to  pay  a  debt  due  from  the  Uuited  States, 
for  which  no  appropriation  has  been  made  by 
law.     Reeside  v.  Walker,  11  How.  272. 

22.  Nor  to  compel  the  superintendent  of  the 
public  printing  of  tne  houses  of  cougress  to  place 
a  document  in  the  bauds  of  the  printer  or  the 
senate,  instead  of  in  the  hands  of  the  printer  of 
the  house  of  representatives.  United  States  v. 
Seaman,  17  How.  225. 

23.  Nor  to  compel  the  secretary  of  the  treas- 
ury to  pay  a  territorial  judge  his  salary  for  the 
remainder  of  his  term,  on  his  removal  from 
office  by  the  president  and  the  appointment  of 
his  successor  by  the  president  and  senate. 
[McLean,  J.,  dissenting.]  United  States  v. 
Gutkiie.  17  How.  284. 

24.  Nor  to  compel  a  marshal  to  levy  an  exe- 
cution on  property  the  title  to  which  is  in  dis- 
pute, as  the  marshal  has  to  act  to  some  extent 
on  his  own  judgment  and  at  his  peril.  New  York 
Life  ^  Fire  Insurance  Co.  v.  Adams,  9  Pet.  573. 

25.  The  writ  was  refused  to  compel  the  secre- 
tary of  the  treasury  to  deliver  a  warrant  for  pay- 
ment under  the  act  of  July  27,  186L  (12  Sts. 
276),  directing  him  to  refund  to  any  state  ex- 
penses incurred  in  raising  troops  to  suppress 
the  rebellion,  no  request  having  been  maae  of 
him  until  after  the  expiration  of  the  time  limited 
in  the  appropriation  act.  Kentucky  v.  Boutwell, 
13  Wal.  526. 

26.  Where  a  statute  imposes  on  town  auditors 
the  duty  of  auditing  charges  against  a  town,  in- 
cluding judgments,  they  may  oe  compelled  by 
mandamus  to  audit  a  judgment  properly  ren- 
dered, their  duty  in  the  matter  oeing  merely 
ministerial,  and  a  state  statute  declaring  that 
the  writ  shall  not  be  denied  because  another 
specific  legal  remedy  may  be  available.  Lower 
v.  United  States,  91  U.  S.  536. 

27.  Mandamus  may  issue  to  compel  the  com- 
missioner of  patents  to  prepare  a  patent,  to 
countersign  it,  and  to  lay  it  before  the  secretary 
of  the  interior  for  his  signature,  the  commissioner 
having  decided  that  the  relator  was  entitled  to  it. 
The  remedy  by  suit  in  equity,  given  by  Rev. 
Sts.  §  4915,  is  not  appropriate.  Butterworth  v. 
UnUed  States,  112  U.  S.  Sd. 

28.   When  issued  to  compel  Municipal 

Corporations  to  pay  Debts,  etc.]  A  writ  of  man- 
damus aifords  the  proper  remedy  to  compel  the 
levy  of  a  tax  to  pay  a  judgment  against  a  mu- 
nicipal  corporation,  and  a  bill  in  equity  for  that 
purpose  will  not  lie.  Walkley  v.  Muscatine,  6 
Wal.  481.  And  see  United  States  v.  Keokuk, 
Id.  514. 

29.  Where  a  judgment  is  rendered  in  a  cir- 
cuit court  on  the  coupons  of  county  bonds  for 
the  payment  of  which  the  county  authorities  are 
legally  bound  to  levy  a  tax,  a  mandamus  from  that 
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court,  in  case  the  authorities  refuse  to  make  the 
levy,  may  properly  issue  to  compel  them.  Knox 
County  Commissioners  v.  Aspinwall,  24  How. 
376  ;  Von  Hoffman  v.  Quincy,  4  Wal.  535. 

30.  After  a  return  unsatisfied  of  an  execution 
on  a  judgment  of  a  circuit  court  against  a  county 
for  interest  on  bonds  issued  in  aid  of  a  railroad 
under  a  state  statute  making  the  levy  of  a  tax 
to  pay  such  interest  obligatory,  a  mandamus  from 
that  court  will  lie  to  compel  the  county  officers  to 
levy  the  tax,  although  prior  to  the  application 
therefor  the  state  court  have  perpetuallv.  enjoined 
them  from  makiujg  such  levy,  the  manoamus  be- 
ing necessary  to  jurisdiction  of  the  circuit  court 
already  attached,  and  to  enforce  its  judgment,  and 
the  state  court,  therefore,  not  being  in  prior  pos- 
session of  the  case.  [Chase,  C.  J.,  and  Grier 
and  Miller,  JJ.,  dissenting.]  Riggs  v.  Johnson 
County,  6  Wal.  166 ;  Weber  v.  Lee  County,  Id. 
210 ;  United  States  v.  Keokuk,  Id.  514 ;  UnUed 
States  V.  Keokuk,  Id.  518 ;  Amy  y.  Des  Moines 
County  Supervisors,  11  Wal.  136. 

31.  An  injunction  from  the  state  court  re- 
strainuig  the  levy  of  a  tax  to  pay  the  bonds 
cannot  be  set  up  to  prevent  the  issue  of  the  man- 
damus. Davenport  v.  Lord,  9  Wal.  409 ;  Wash- 
ington County  Supervisors  v.  Durant,  Id.  415. 

3Z  Authority  to  a  municipal  coi*poration  to 
contract  a  debt  includes  the  power  and  duty  to 
provide  means  for  its  payment;  and  where  the 
validity  of  the  debt  is  conclusively  established  by 
judgment,  the  corporation  may  be  compelled  by 
mandamus  to  lew  a  tax  for  that  purpose.  United 
States  V.  New  Orleans,  98  U.  S.  381. 

33.  Where  a  statute,  like  the  Kansas  statute 
of  March  2,  1871,  confers  on  cities  of  a  certain 
class  the  amplest  authority  to  incur  obligations 
for  all  legitimate  municipal  purposes,  and  to  meet 
promptly  all  obligations  thus  incurred,  and  such 
a  city  issues  bonds  in  the  usual  form,  under  an 
ordinance  declaring  that  they  shall  be  paid  from 
special  assessments  to  be  made  on  the  lots  abut- 
tm^  on  the  street  for  the  improvement  of  which 
their  proceeds  were  expended,  and  there  is  a  gen* 
eral  reference  to  this  ordinance  in  the  margin  of 
the  bonds,  mandamus  should  issue  to  compel  the 
city  to  impose  a  tax  on  all  taxable  property  within 
its  limits  to  satisfy  a  judgment  obtamed  on  cer- 
tain of  the  bonds  by  a  bona  fide  holder  thereof 
before  maturity,  and  the  levy  should  not  be 
confined  to  special  assessments  on  the  property 
improved,  altuough  the  statute  also  provides  that, 
to  meet  tlie  cost  of  such  improvements,  the  city 
shall  assess  abutting  property.  United  States  v. 
Fort  Scott,  99  U.  S.  152. 

34.  While  the  charter  of  Louisiana,  Missouri, 
empowers  the  city  authorities  to  tax  to  the  extent 
of  one  and  one  half  per  cent  only,  the  courts  may 
order,  as  in  other  cases,  the  levy  of  a  special  tax 
to  pay  a  juds^ment  against  the  city.  Louisiana 
V.  UnUed  States,  103  U.  S.  289. 

35.  Mandamus  may  issue  at  suit  of  a  party  to  a 
contract  with  a  municipal  corporation,  made  upon 
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a  pledge  that  the  power  to  tax  shall  be  exercised 
for  its  fulfilment,  to  compel  the  exercise  of  that 
power,  the  party  liaving  no  other  adequate  rem- 
edy.   Wolffs.  New  Orleans,  103  U.  S.  368. 

36.  W  here  a  statute  makes  it  the  duty  of  a 
muuicipal  officer,  «.  g.  a  county  clerk,  to  compute 
and  assess  a  sum  sufficient  to  meet  the  liability 
of  a  town  on  certain  obligations,  and  other  offi- 
cials are  required  to  furnish  him  with  information 
by  war  of  certificates,  etc.,  their  failure  to  do 
this  affi)rds  to  him  no  excuse  for  neglecting  to 
make  the  necessary  computation  and  assessment, 
on  his  being  informed  by  the  rendition  of  jud^ 
nients  against  the  town  that  its  liability  is  judi- 
cially estoblished,  and  on  his  refusal  so  to  do 
mandamus  may  issue  to  compel  him.  Havdey 
V.  Fcurhanks,  108  U.  S.  543. 

37.  Mandamus  will  not  issue  to  compel  the 
payment  by  a  city  of  a  judgment  obtained  on  its 
bonds,  from  a  fund  which  the  city  is  authorized 
by  its  charter  to  raise  for  paying  current  ex- 
penses, not  including  payments  on  the  bonds, 
where  it  does  not  appear  toat  there  will  be  money 
enough  remaining  luter  paying  current  expenses. 
East  St.  Louis  v.  United  States,  110  U.  8.  821. 

38.  The  issue  of  the  writ  of  mandamus  to 
compel  those  not  parties  to  a  judgment  to  per- 
form a  duty  arising  out  of  it  is  not  necessarily 
an  exercise  of  original  jurisdiction  beyond  the 
power  of  the  circuit  courts,  —  the  issue,  for  in- 
stance, of  the  writ  to  compel  county  commis- 
sioners, treasurer,  clerk,  etc.,  to  leyy  taxes  for 
the  satisfaction  of  a  judgment  against  a  township. 
Labette  County  Commissioners  y.  United  States, 
112  U.  S.  217. 

39.   When  issued  to  Inferior  Courts--- 

To  compel  Action,  but  not  to  control  Judgment 
or  Discretion,  concerning  Pleading,  Intervention, 
Trial,  Judgment,  Execution,  Appeal,  Eiror, 
Exceptions,  etc.  —  To  control  Disbarment  of 
A  ttomeys  —  In  Lieu  of  Appeal  or  Writ  of 
Error. ^  Mandamus  will  lie  to  compel  a  district 
juds^e  to  proceed  to  the  adjudication  of  a  cause. 
United  States  v.  Peters,  5  Cranch,  115. 

40.  Or  to  compel  him  to  make  entry  of  a 
judgment  rendered.  Ex  parte  Bradstreet,  6  Pet. 
774. 

41.  Or  to  compel  the  sipiing  of  judgment 
rendered  by  the  judge's  predecessor,  where  the 
law  requires  judgments  to  be  signed,  sisming 
being  a  ministerid  act.  New  York  Life  Sf  Fire 
Insurance  Co.  v.  Wilson,  8  Pet.  291. 

42.  But  not  to  compel  an  entry  of  judgment 
on  a  yerdict  while  a  motion  for  a  new  trial  is 
regularly  under  adyiaement.  Ex  parte  Bradstreet, 
8  Pet.  588. 

43.  Nor  to  compel  the  setting  aside  of  a  judg- 
ment by  default,  that  being  a  matter  in  the  dis- 
cretion of  the  court.  Ex  parte  Roberts,  6  Pet.  216. 

44.  Nor  to  compel  an  inferior  court  to  amend 
a  judgment  which  that  court  has  decided  requires 
no  amendment.  Ex  parte  Morgan,  114  U.  S.  174. 

45.  It  will  not  lie  to  compel  a  judge  to  decide 
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otherwise  than  according  to  his  judgment.  United 
States  y.  Latorence,  3  Dal.  42 ;  New  York  Life 
Sf  Fire  Insurance  Co.  y.  Adams,  9  Pet.  573; 
Ex  parte  Hoyt,  13  Pet.  279 ;  Commissioner  of 
Patents  y.  Whiteley,  4  Wal.  522. 

46.  It  will  not  lie,  for  instance,  to  compel  a 
judge  to  issue  a  warrant  which  he  in  his  judi- 
cial Capacity  refused  to  issue  because  he  con- 
side.red  the  evidence  insufficient.  United  States 
y.  Lawrence,  3  Dal.  42. 

47.  Nor  will  it  lie  to  control  the  discretion  of 
the  inferior  court  as  to  proceedings  between  the 
institution  of  a  suit  and  its  trial.  Ex  parte  Brad" 
street,  8  Pet.  588. 

48.  Where  the  district  court  grants  a  stay  of 
proceedings  on  suggestion  of  the  district  attorney 
in  a  case  to  which  the  United  States  is  not  a 
partly  the  court  aboye  will  award  a  mandamus 
nisi  in  the  nature  of  a  procedendo.  Livingston 
V.  Dorgenois,  7  Cranch,  577. 

49.  Where  the  district  judge  sitting  in  the 
circuit  court  in  Louisiana  was  proceeding,  al- 
though irregularly,  in  an  equity  cause,  it  was 
lield  that  a  maudamus  would  not  lie  to  compel 
the  court  to  proceed  regularly  according  to  the 
established  practice,  and  that  the  only  remedy 
was  by  appeal  from  the  final  decree.  Ex  parte 
Whitney;  13  Pet.  404. 

50.  If  the  court  below  refuse  to  execute  its 
decree,  where,  on  appeal,  security  has  been  giyen 
for  a  sum  insufficient  to  render  the  appeal  a  super, 
sedeas,  a  peremptory  mandamus  will  issue  com- 
manding execution.  Stafford  y.  Unioti  Bank, 
17  How.  275;  Stafford  v.  New  Orleans  Canal 
fr  Bankina  Co.,  Id.  283. 

51.  Where  a  writ  of  error  which  is  a  super- 
sedeas  has  been  sued  out  for  the  revision  of  a 
judgment  of  ouster  on  a  writ  of  quo  warranto, 
the  supreme  court  will  not  grant  a  mandamus  to 
compel  execution  of  the  judgment,  although  tlie 
term  of  office  in  question  will  expire  before  the 
cause  can  be  heaixi.  United  States  y.  Addison^ 
22  How.  174. 

52.  Mandamus  will  not  lie  to  compel  a  circuit 
court  to  hear  and  determine  on  the  merits  an 
appeal  from  a  decree  in  a  matter  which,  on  hear- 
ing,  it  has  decided  to  be,  by  treaty,  in  the  juris- 
diction of  a  consul,  and  not  in  that  of  the  district 
court,  and  where  it  has  reyersed  the  decree  and 
dismissed  the  libel;  and  it  makes  no  difference 
that  the  sum  in  controyersy  is  insufficient  to  give 
the  supreme  court  appelfate  jurisdiction.  Ex 
parte  Newman,  14  Wal.  152. 

53.  If  the  circuit  court  improperly  dismiss  a 
case,  mandamus  will  lie  to  compel  the  jud^  to 
reinstate  and  proceed  to  try  it.  Ex  parte  Brad- 
street,  7  Pet  634.  See  Harrington  y.  Holler, 
111  U.  S.  796. 

54.  Where  a  circuit  court  has  denied  a  motion 
for  an  order  remanding  a  cause  to  a  state  court 
whence  it  was  remoyed,  mandamus  will  not  lie  to 
compel  it  to  make  such  order.  Ex  parte  Hoards 
105  U.  &  578, 
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55.  The  allowance  of  double  pleading  beiiig 
not  a  matter  of  absolute  right,  mandamus  wiU 
not  lie  to  compel  an  inferior  court  to  permit  more 
than  one  plea  to  be  filed.  Ez  parte  Davenport, 
6  Pet  661. 

56.  A  mandamns  will  not  lie  to  compel  a  dis- 
trict judge  to  permit  a  party  to  intervene  in  a 
cause  which  has  been  remanded  without  any 
order  to  that  effect,  and  to  be  proceeded  in  de 
novo.     White  y.  United  Staten,  1  Bkck.  501. 

57.  The  supreme  court  cannot  by  mandamus 
compel  an  inferior  court  to  reverse  a  decision 
made  by  it  in  the  exercise  of  its  legitimate  juris- 
diction. Ex  parte  Flippin,  94  U.  8.  348 ;  Ex 
parte  Perry,  102  U.  S.  183. 

58.  The  supreme  court  will  not  by  mandamus 
control  the  exercise  of  a  discretion  by  the  circuit 
court  in  a  matter  within  its  authority;  as,  e.  g., 
where  the  supreme  court  on  appeal  has  declared 
that  one  of  two  litigants  was  entitled  to  priority 
of  occupancy  of  a  certain  cafion  for  its  railroad, 
and  directed  that  an  injunction  whereby  the  cir- 
cuit court  has  prevented  its  occupancy  be  dis- 
solved, and  the  circuit  court,  while  makine  a 
decree  recognizing  the  right,  has  refused,  be- 
cause of  matters  set  up  by  the  adverse  party  in 
supplemental  bills,  te  permit  the  successful  liti- 
gant to  occupy  the  cafion  until  the  matters  thus 
set  up  shall  be  disposed  of,  the  writ  will  not  issue 
to  compel  the  circuit  court  to  permit  the  occn- 

Sancy.     [Swayne,  Field,  and  Bbadlet,  JJ., 
issenting,"]     Ex  parte  Denver  Sf  Rio  Grande 
RaUway  Co.,  101  U.  S.  711. 

59.  Mandamus  will  lie  to  compel  the  allow- 
ance of  an  appeal  improperly  denied.  United 
States  V.  Gomez,  3  Wal.  762 ;  Ex  parte  South 
(r  North  Alabama  RaUroad  Co.,  95  U.  8.  221. 

60.  Or  to  compel  the  clerk  to  prepare  and 
deliver  the  transcript.  United  States  y.  Gomez, 
3  Wal.  752. 

61.  But  not  to  compel  the  judges  of  the  cir- 
cuit court  to  allow  a  writ  of  error,  to  fix  the 
penalty  of  a  bond,  and  to  sign  a  citation  on  the 
writ,  the  formal  allowance  of  the  writ  not  being 
necessary,  and  it  not  appearing  that  application 
has  been  made  to  the  judges  of  that  court  and  of 
the  supreme  court  to  approve  security  or  t^  sign 
a  citation.  Ex  parte  Virginia  Commissioners, 
112  U.  8.  177. 

62.  Mandamus  will  lie  to  a  judge  of  the  cir. 
cuit  court,  commanding  him  to  sign  a  bill  of  ex- 
ceptions. [Baldwin  and  Johnson,  JJ.,  dissent- 
iog.]    Ex  parte  Crane,  5  Pet.  190. 

63.  But  not  where  his  return  on  an  order  to 
show  cause  declares  the  bill  to  be  untrue.  Brad- 
street  V.  Thomas,  4  Pet.  102. 

64^  A  mandamus  will  lie  in  a  proper  case  to 
compel  the  court  of  claims  to  hear  and  determine 
a  motion  for  a  new  trial  under  the  act  of  June  25, 
1868  (15  Sts.  75),  which  provides  that  that  court 
may  grant  new  trials  on  motion  in  certain  cases. 
Ex  parte  United  States,  16  Wal.  699. 

65.  Whatever  the  authority  of  the  supreme 
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court  to  interpose  by  mandamus  in  case  of  sns- 

pension  of  an  attorney  of  an  inferior  court,  the 

court  will  not  exercise  it  unless  the  conduct  of 

the  court  below  has  been  grossly  irregular  or 

flagrantly  improper.    Ex  parte  Burr,  9  Wheat. 

629. 

66.  A  mandamus  will  not  lie  to  restore  an  at- 
torney removed  for  misconduct  in  the  presence 
of  the  court,  although  made  without  notice  or 
hearing,  such  removal  being  the  exercise  of  a  ju- 
dicial discretion  vested  in  the  court  by  law.  Ex 
parte  Secombe,  19  How.  9. 

67.  Mandamus  is  the  appropriate  remedy  to 
restore  an  attorney  disbarred,  where  the  court 
below  has  exceeded  its  jurisdiction  in  the  matter. 
An  appeal  does  not  lie  in  such  a  case.  Ex  parte 
Bradley,  7  Wal.  364;  Ex  parte  Robinson,  19 
Wal.  605. 

68.  Mandamus  will  not  issue  to  compel  the 
jud(^  of  an  inferior  court  to  cause  money  in  the 
registry  of  the  court  to  be  paid  over  to  an  at- 
torney who  claims  it  as  his  fee,  where  the  judge's 
return  shows  that  the  litigation  in  the  cause  is 
not  ended,  and  that,  therefore,  the  fee  is  not  yet 
earned.     Ex  parte  Hughes,  114  U.  8. 147. 

69.  A  writ  of  mandamus  cannot  be  made  to 
perform  the  office  of  a  writ  of  error.  Ex  parte 
Loring,  94  U.  8.  418 ;  Ex  parte  Schtoab,  98  U.  S. 
240 ;  Ex  parte  Des  Moines  (f  Minneapolis  Rail" 
road  Co.,  103  U.  8.  794. 

70.  To  compel  an  inferior  court,  for  instance, 
to  vacate  an  order  setting  aside  a  nonsuit.  Ex 
parte  Loring,  94  U.  8.  418. 

71.  Or,  where  the  circuit  court  enjoins  the 
prosecution  of  a  pending  suit  in  a  state  court,  the 
injunction  being  a  mere  incident  to  the  suit  in 
the  circuit  court,  to  order  the  injunction  to  be 
vacated.     Ex  parte  Schwab,  98  U.  8.  240. 

72.  Mandamus  will  not  issue  to  an  inferior 
court  directing  how  an  issue  shall  be  made  up, 
any  error  in  the  proceedings  therein  being  mat- 
ter for  writ  of  error.  Columbia  Bank  v.  Sweeny, 
1  Pet.  567. 

73.  Mandamus  will  not  lie  to  re-examine  a 
decision  of  a  circuit  court  as  to  the  sufficiency  of 
an  affidavit  to  hold  to  bail,  under  a  statute  au- 
thorizing the  court  to  decide  thereon.  Ex  parte 
Taylor,  14  How.  3. 

74.  Mandamus  will  not  lie  to  re-examine  the 
refusal  of  a  circuit  court,  after  receipt  of  a 
mandate  of  the  snpreme  court  affirming  its  judg- 
ment, to  fill  a  blank  in  the  judgment  with  the 
amount  of  the  costs,  such  refusal  being  an  exer- 
cise of  judicied  power.  Ex  parte  Many,  14  How. 
24. 

75.  Mandamus  from  the  supreme  court  will 
not  lie  to  reverse  a  judgment  below  refusing  a 
mandamus  directing  the  secretary  of  the  treasury 
to  pay  a  sum  of  monej  awarded  by  the  secretary 
of  war  pursuant  to  a  joint  resolution  of  congress, 
and  to  compel  the  court  below  to  issue  one,  the 
remedy  for  error  in  such  judgment  being  by 
writ  of  error.    Ex  parte  De  Groot,  6  Wal.  497. 
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76.  The  supreme  court  cannot  compel,  by 
mandamus,  an  infenor  court  to  reverse  a  deci- 
sion  made  in  the  exercise  of  its  jurisdiction;  as, 
for  instance,  its  decision  den^iuf^  a  motion  for 
an  attachment  for  contempt.  Ex  parte  Burtis, 
103  U.  S.  238. 

77.  A  writ  of  mandamus  cannot  be  used  to 
bring  up  for  review  a  judgment  of  the  circuit 
court  on  a  plea  to  the  jurisdiction.  Where, 
therefore,  the  circuit  court  quashes  and  vacates  a 
writ  of  replevin  on  a  plea  to  the  jurisdiction,  as 
the  question  may  be  re-examined  by  the  supreme 
court  on  writ  oferror,  a  petition  for  mandamus 
to  compel  the  circuit  court  to  take  jurisdiction 
will  be  dismissed.  Ex  parte  Baltimore  Sf  Ohio 
RaUroad  Co,  108  U.  8.  566. 

78.  Practice  —  To  whom  Writ  should 

he  directed  —  Parties  —  Service  and  Return  — 
Hearing —  Setting  aside  Writ  —  Abatement  — 
Amendment — Necessity  for  Preliminary  Judg- 
ment.'] A  mandamus  to  compel  a  city  to  levy 
and  collect  a  tax  may  be  directed  to  the  mayor 
and  aldermen,  if  they  constitute  the  dty  govern- 
ment, although  the  city  be  incorporated  by  a  dif- 
ferent name  by  which  it  has  power  to  sue  and  be 
sued.     Davenport  v.  Lord,  9  Wal.  409. 

79.  And  it  makes  no  difference  that  the  re- 
lator was  a  defendant  in  the  suit  in  the  state 
court,  nor  that  the  injunction  was  issued  before 
the  suit  in  the  federal  court  was  brought.  Wash" 
ington  County  Supervisors  v.  Durant,  9  Wal. 
415. 

80.  In  Kansas,  counties  are  capable  of  being 
sued,  are  sued  in  the  name  of  their  county  com- 
missioners, and  process  is  served  on  the  clerk  of 
the  board.  A  writ  of  mandamus,  therefore,  is 
properly  directed  to  the  board  in  its  corporate 
capacity,  and,  when  served  on  the  clerk,  is  served 
on  the  corporation ;  and  a  change  in  the  mem- 
bership of  the  board  does  not  affect  its  obligation 
to  perform  ;  those  who  are  members  when  the 
board  is  required  to  act,  are  those  to  whom  the 
court  will  look.  Leavenworth  County  Commis- 
sioners V.  Sellew,  99  U.  8.  624. 

81.  A  writ  of  mandamus  to  compel  the  per- 
formance of  a  public  duty,  as,  e.  g.,  to  operate  a 
railroad,  may  issue  at  the  instance  of  a  private 
relator,  without *the  intervention  of  the  govern- 
ment law-officer,  the  duty  to  be  enforced  not 
being  due  to  the  goiremraent  as  such.  Union 
Pacific  Railroad  v.  Hall,  91  U.  8.  343. 

82.  One  who  has  ask^  and  been  refused  per- 
mission to  intervene  in  a  suit  pending  in  the  cir- 
cuit court,  and  who  has  not  acted  or  been  treated 
as  a  party  thereto,  is  not  entitled  to  a  writ  of 
mandamus  to  compel  that  court  to  allow  him  to 
appeal  from  the  decree  rendered  in  the  suit ;  his 
ngbt  to  the  mandamus  resting  on  his  right  to  ap- 
peal, and  his  right  to  appeal  depending  on  his  hav- 
ing been  a  party.    Ex  parte  Cutting,  94  U.  8. 14. 

83.  Where  a  state  consents  to  the  building  of 
a  railroad  across  navigable  waters  within  its  lim- 
its, on  condition  that  a  drawbridge  of  a  certain 
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kind  shall  be  built  and  maintained,  mandamus 
mav  issue  on  the  state's  petition  to  compel  the 
railroad  company  to  comply  with  the  require- 
ment. New  Orleans,  Mobile,  if  Texas  Railway 
Co.  V.  Mississippi,  112  U.  8.  12. 

84.  Where,  in  Kansas,  a  judgment  against  a 
township  is  rendered  in  a  suit  on  bonds  issued 
in  aid  of  a  railroad,  the  township  trustee  is  not 
a  necessary  party  to  proceedings  to  compel,  by 
mandamus,  the  levy  of  a  tax  for  the  satisfaction 
of  the  judgment.  The  duty  of  levying  the  tax 
devolves  on  the  county  commissioners.  Labette 
County  Commissioners  v.  United  States,  112 
U.  8.  217. 

85.  It  is  no  objection  to  a  writ  of  mandamus 
to  compel  the  levy  of  a  tax  to  pay  a  judgment 
rendered  against  a  township,  that  all  whose  co- 
operation is  required  in  levymg  the  tax  are  joined 
in  one  writ ;  as,  for  instance,  the  commissioners, 
clerk,  and  treasurer  of  the  county,     lb. 

86.  One  who  asks  for  a*  mandamus  to  an  in- 
ferior court  to  make  a  rule  on  one  of  its  min- 
isterial officers,  must  show  clearlj  his  interest  in 
the  matter  on  which  the  application  is  grounded. 
Ex  parte  Fleming,  2  Wal.  759. 

87.  After  making  a  return  to  an  alternative 
mandamus  sued  out  against  him  by  a  judgment 
creditor  of  a  township,  the  township  supervisor 
cannot  set  up  the  want  of  service  of  any  notice 
in  the  cause.  Edwards  v.  United  States,  103 
U.  8.  471., 

88.  A  judge  on  whom  a  rule  is  obtained  to 
show  cause  why  a  mandamus  should  not  issue  to 
compel  him  to  sign  a  certain  bill  of  exceptions, 
need  not  swear  to  the  truth  of  his  return  of 
reasons.     Bradstreet  v.  Thomas,  4  Pet.  102. 

89.  On  return  of  a  rule  to  show  cause  why  a 
mandamus  should  not  issue,  the  respondent  may 
show  cause,  whether  the  other  party  move  or  not. 
lb. 

90.  A  return  to  a  mandamus  directing  a  mu- 
nicipal corporation  to  levy  a  specific  tex  sufficient 
to  pay  a  specified  judgment,  stating  only  a  levy 
of  a  certain  tex  to  pay  the  judgment  "and  other 
claims,"  and  that  the  tex  is  sufficient  to  pay 
them,  is  insufficient ;  it  should  disclose  the  entire 
act  constituting  the  levy,  unembarrassed  by  other 
matters,  that  the  court  may  determine  its  suffi- 
ciency to  pay  the  judgment.  Benbow  v.  Iowa 
CUy,  7  Wal.  313. 

91.  On  motion  for  a  mandamus  to  a  district 
judge,  if  the  judge  and  the  adverse  party  waive 
the  preliminary  rule  to  show  cause,  and  agree  to 
proceed  at  once  to  a  hearing  of  the  motion,  the 
court  may  hear  the  cause,  and  grant  or  refuse  the 
writ  on  its  merits.  New  York  Life  ff  Fire  In- 
surance Co.  V.  Adams,  9  Pet.  571. 

92.  A  peremptory  mandamus  will  not  be  set 
aside,  merely  because  an  alternative  writ  had  not 
been  issued,  where  the  defendant  had  due  no- 
tice of  the  application  and  made  defence.  Knox 
County  Commissioners  v.  Aspinwall,  24  How. 
376. 
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93.  Mandamus  proceediugs  to  compel  the 
clerk  of  a  township  to  certify  a  judgment  to  the 
supervisor  do  not  abate  either  bj  the  resignation 
of  the  clerk  and  the  appointment  of  his  succes- 
sor, or  by  the  expiration  of  his  term  of  office. 
Thompson  v.  United  States,  103  U.  S.  480. 

94.  In  proceedings  by  mandamus  to  compel 
the  clerk  of  a  township  to  certify  a  judgment  to 
the  supervisor,  if  the  fact  of  the  clerk's  resigna- 
tion and  his  successor's  appointment  after  the 
cause  was  at  issue  can  be  made  available  as  mat- 
ter of  defence,  it  must  be  by  plea  puis  darrein 
continuance,  and  not  as  evidence  at  the  hear- 
ing,   lb. 

95.  Where,  pending  a  petition  for  a  manda- 
mus to  compel  tlie  performance  of  an  official  duty, 
the  officer  goes  out  of  office,  a  judgment  after- 
wards rendered  without  revival  of  the  suit  is 
void,  and  cannot  be  enforced  by  a  writ  directed 
to  him  "or  his  successor  in  office"  ordering  per- 
formance. Browning  Y.  McGarraJian,  9  Wal. 
293. 

96.  In  the  absence  of  statutory  provision  to 
the  contrary,  a  mandamus  against  an  officer  of 
the  government  abates  on  his  death  or  retirement 
from  office ;  and  his  saccessor  in  office  cannot  be 
brouglit  in  by  way  of  amendment  or  on  an  order 
for  the  substitution  of  parties.  United  States  v. 
Boulwell,  17  Wal.  604. 

97.  The  question  of  whether  the  decision  of 
the  commissioner  of  patents,  adjudging  an  appli- 
cant for  a  patent  entitled  to  it,  was,  on  its  face, 
erroneous,  cannot  be  raised  in  a  proceeding  to 
compel,  by  mandamus,  the  commissioner  to  issue 
the  patent.  Butterworth  y.  United  States,  112 
U.S.  50. 

98.  A  rule  on  a  district  judge  to  show  cause 
why  a  mandamus  should  not  issue,  should  not 
be  granted  unless  a  prima  facie  case  is  made  by 
the  record  or  by  affidavit.  Postmaster -General 
V.  Trigg,  11  Pet.  173;  Ex  parte  Taylor,  14 
How.  3. 

99.  An  application  by  a  private  person  for  a 
mandamus  is  founded  on  the  want  of  other  ade- 

aaate  remedy ;  and,  after  an  award  of  that  writ, 
le  relator  cannot  maintain  an  action  on  the  case 
for  the  cause  for  which  it  was  awarded,  although 
he  may  for  neglect  to  obey  it.  Kendall  v.  Stokes, 
3  How.  87. 

100.  Although  the  courts  of  a  state  may  com- 
pel by  mandamus  the  levy  of  a  tax  for  the  pay- 
ment of  overdue  coupons  on  county  bonds, 
without  a  judgment  first  being  obtained,  the  rule 
is  otherwise  in  tlie  federal  courts,  where  man- 
damus will  issue  in  such  a  case  only  in  aid  of  a 
judgment  first  obtained.  Where,  therefore,  an 
action  on  such  coupons  is  brought  in  a  federal 
court,  it  cannot  be  contended  that  the  action  is 
not  maintainable  because  of  the  remedy  afforded 
under  the  state  law.  Greene  County  v.  Daniel, 
102  U.  S.  187;  Davenport  v.  Dof'fge  County, 
105  U.  S.  237 ;  Chickaning  v.  Carj>enter,  106 
U.  8.  663. 
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Circuit  Court  in  Bankruptcy  Proceedings  — 
When  it  will  issue. 
See  Bankruptcy  —  Jubisdiction,  7. 
Correlative  to  Injunction,  when. 

See  Injunction,  14. 
Costs  in  Mandamus  against  Public  Officer, 

See  Costs,  41. 
Error  to  Judgment  awarding  Mandamus. 
See  Appeal  and  E&&0& — Jurisdiction, 
13. 
Execution  —  Mandamus    to    compel    Award 
against  Stipulators  in  Admiralty. 
See  Judgment  —  Kendition  and  En- 
try, 7. 
Issue  of  Alias  Mandamus  to  enforce  an  Order 
for  Levy  of  Tax. 

See  Court  —  In  general,  11 . 
Judgment  —  Enforcement  —  Objections     to 
Ground  of  Judgment  not  open. 
See  Judgment  —  Conclusiveness,  60. 
Judgment  —  Right  thereto  for   Enforcement 
against  a   Toten  unaffected  by  Injunction 
from  State  Court. 

See  Court  —  In  general,  62. 
Judgment    of  State   Courts  in  Proceedings 
therefor  open  to  Review  on  Error. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 1,  37. 
Judgment  —  Will  issue  to  compel  Circuit  Court 
to  enter  according  to  Mandate. 
See  Appeal  and  Error  —  Proceedings 
—  Mandate,  4. 
New   Trial  —  Allowance  —  Mandamus    to 
compel  in  Court  of  Claims,  etc. 
See    Court    op    Claims  —  Practice, 
10,  11. 
Orfler  respecting  an  A  f card  of  the  Writ  — 
When  final  for  Purposes  of  Appeal. 
See  Appeal  AND  Error — Jurisdiction, 
155,  158. 
Parties  by  Intervention  may  have  Writ  to  en- 
force  Right  of  Appeal. 

See  Appeal  —  Taking  and   perfect- 
ing, 3. 
Patent  for  Lands  —  Delivery,  when  enforced. 
See  Lands  op  United  -States  —  Pat- 
ent, 5. 
Proceedings  thereon   reviewed   on    Writ  of 
Error. 
See  Appeal  and  Error —  Jurisdiction, 
56,  58. 
Question  whether  Writ  shall  issue  to  compel 
Issue  of  Warrant  for  Money  under  State 
Statufe,  etc.  —  Not  federal. 
See  Error  to  State  Court — Jurisdic- 
tion, 37. 
Refusal  of  the  Wiit  to  compel  Payment  of 
Municipal  Bonds,  when  a  Bar  to  a  Suit  on 
the  Bonds. 
See  Judgment  —  Conclusiveness,  111 
et  seq. 
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Secretary  of  State  —  Payment  of  Award  under 
Treaty. 
See  President,  4. 

Supreme  Court  District  of  Columbia  —  When 
may  issue  the  Writ. 
See  Sop&KME  Court  —  District  op  Co- 
lumbia, 5. 

Tax  —  Exercise  of  Power  —  Enforcement — 
Federal  Question. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 155. 

Tax  —  Levy  —  Mandamus  to  compel  Munici- 
pal Corporation  to  levy  Tax  to  pay  Judg- 
ment —  Issued  by    Circuit    Court    under 
Process  Acts. 
See  Federal  Courts — Practice,  36. 

Tax — Levy — When  Court  ufill  issue  to  compel. 
See  Municipal  Bonds  — In  general,  87. 

Tax — Levy —  When  Court  will  vtsue  to  compel. 
See  Municipal  Corporation  —  Liabil- 
ity, 32-47. 
Tax  —  Levy  —  Issue  of  to  compel. 

See  Contract  —  Impairment  ov  Obli- 
gation, 52. 

KAHBATB  —  Form  —  Issue  —  Revocation  — 
Correction. 
See  Appeal  and  Error — Proceedings 
above,  535  et  seq. 

Open  to  Examination  on  Second  Appeal  or 
Writ  of  Error. 
See  Appeal  and  Error — Proceedings 
above,  307. 
Proceedings  thereon. 

See  Appeal  and  Error  —  Proceedings 
ON  Mandate. 

XAHOX  LAUDS  —  Pennsylvania  —  Confiscation. 
See  Lands  op  States — Pennsylvania. 

XAHSLAVOHIEB  —  Circuit    Court  —  Jurisdic- 
tion —  Crime  committed  within  a  Foreign 
Slate. 
See  Circuit  Court  —  Jurisdiction,  19. 

In  general. 

See  Homicide. 

KAHUlinHnOH  —  In  Maryland,  in  general. 
See  Slavery,  19  et  seq. 

MABIHE  —  Who  is  —  Person  "  enlisted  for  the 
Navyr 

See  Marine  Corps,  1. 

MASINS  00BF8  —  Relation  to  Navy  —  Pay  and 
Emoluments.^  A  marine  is  a  person  "enlisted 
for  the  navy,"  within  the  meaning  of  the  act 
of  March  2,  1837  (5  Sts.  153).  Wilkes  v.  Dins- 
man,  7  How.  89. 
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2.  Thus,  under  that  act  the  commander  of  a 
squadron  might  detain  a  marine  after  the  expira- 
tion of  the  term  for  which  he  enlisted,  if  the  pub- 
lic interests  required  it.     lb. 

3.  A  brevet  field-officer  of  the  marine  corps  is 
on  the  same  footing  in  respect  to  what  constitutes 
his  pay  and  emoluments  as  a  brevet  field-officer 
of  infantry  of  the  same  grade.  United  States  v. 
Freeman,  3  How.  556. 

4.  The  act  of  June  30, 1834,  §  5  (4  Sts.  712), 
repealed  the  joint  resolution  of  May  25,  1832 
(4  Sts.  605),  respectinfi;  the  pay  and  emoluments 
of  the  marine  corps.     lb. 

5.  In  what  circumstances  a  marine  officer  is 
entitled  to  double  rations.    lb. 

In  general —  Power  of  Cmnmander  to  punish 
for  Insubordination. 
See  Navy,  2  et  seq. 

KABINE  DrBUSAHGE  —  In  general. 
See  Insurance  —  Marine. 

XASINS'bIBX—  What  the  Term  covers  — De- 
tention by  Attachment  in  Proceedings  on 
Bottomry  Bond  given  to  Repair  a  Leak  — 
Stranding  on  a  Bar  —  Wrecking  by  Float" 
ing  Ice. 
See  Charter-party,  8, 15. 

ItABTTIME  HEN  —  In  general  —  What  subject 
to  Lien  —  Prioiities  of  Liens  —  Lien  as 
against  Purchaser  without  Notice. 
See  pi.  1-4. 

Lien  for  Rejmrs  and  Supplies  in  a  Foreign 
Port  —  Validity  of  Lien,  depending  on  ite- 
cessity,  etc. 
See  pi.  5-15. 

Lien  for  Advances  —  Lien  as  between  Ship 
and  Cargo  —  Other  Cases. 
See  pi.  16-27. 
Waiver  of  Lien  —  Waiver  by  Express  Con- 
tract—  By  giving  Credit,  taking  Security, 
etc. 

See  pi.  28-36. 

Practice  —  Recording  of  Lien  under  Local 
Statutes^  etc. 
See  pi.  37-40. 


In  general  —  What  subject  to  Lien  — 


Priorities  of  Liens  —  Lien  as  against  Purchaser 
without  Notice."}  There  can  be  a  maritime  lien 
only  on  things  movable  engaged  in  navigation, 
or  things  the  subject  of  commerce  on  the  bigli 
seas  or  navigable  waters,  and  not  on  tliiniirs  im- 
movable, as,  e.  g.,  a  bridge.  The  Rock  Island 
Bridge,  6  Wal.  213. 

2.  The  claims  of  material-men  for  supplies 
are  to  be  preferred  to  the  claim  of  the  govern- 
ment for  a  forfeiture,  when  the  parties  were  inno- 
cent of  all  knowledge  of,  or  participation  in,  the 
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ille^lity  of  the  voyage.    The  St.  Jago  de  Cuba, 

9  Wheat.  409. 

3.  Liens  for  advances  made  to  the  masters  of 
vessels  iu  foreign  ports  take  precedence  of  prior 
mortiifagors  to  home  creditors.  The  Emily 
Souder,  17  Wal.  666. 

4.  A  purchaser  of  a  vessel  subject  to  a  lien 
for  renairs  and  materials,  having  no  notice  of  the 
lie.n,  aoes  not  take  her  discharged  of  the  lien. 
The  St.  Laurence,  1  Black,  522. 

5.   Lien  for  Repairs  and  Supplies  in  a 

Foreign  Port  —  Validiig  of  Lien,  depending  on 
Necesaiiyy  etcl  Material-men  have  a  lien  which 
may  be  enforced  in  the  admiralty  by  a  proceeding 
in  rem  for  supplies  furnished  in  a  port  other 
than  that  to  which  the  vessel  belongs.  The  St. 
Jago  de  Cuba,  9  Wheat.  409. 

6.  Under  the  maritime  law  there  is  no  lien  on 
a  vessel  for  materials  funiished  and  work  done 
in  repairing  her  in  a  liome  port.  The  General 
Smith,  4  Wheat.  438:  The  Lottawanna.  21  Wal. 
55S  [Cltffo&d,  J.,  dissenting] ;  The  Edith,  94 
U.  S.  518. 

7.  But  otherwise,  if  tlie  vessel  be  there  held 
out  by  lier  owners  as  foreign,  and  the  supplies 
be  furnislied  on  the  faith  of  such  representation. 
The  St.  Jago  de  Cuba,  9  Wheat.  409. 

8.  Fur  the  purposes  of  a  lien  for  repairs  and 
supplies,  a  port  of  a  state  other  than  that  of  the 
home  port  is  deemed  a  foreign  port,  and  so  a 

?ort  in  which  a  lien  may  be  acquired.    The  Lulu, 
0  Wal.  192. 

9.  It  is  no  objection  to  the  assertion  of  a  lien 
for  repairs  and  supplies  that  the  owner  was 
present  and  gave  directions  therefor  in  person, 
the  credit  of  the  vessel  having  been  expressly 
relied  on.     The  Kalorama,  10  Wal.  204. 

10.  Liens  for  repairs  or  supplies,  whether 
express  or  implied,  cannot  be  enforced  in  the 
admiralty  without  proof  that  the  repairs  or  sup- 
plies were  necessary,  or,  on  due  inquiry  and 
crrdihle  representation,  believed  to  be  necessarv. 
The  Grapeshot,  9  Wal.  129.  See  The  Gug,'9 
Wal.  758. 

U.  Where  nroof  is  made  of  necessity  for  the 
repairs  or  supplies,  or  fur  funds  to  pay  ft)r  them, 
and  of  credit  given  to  the  ship,  a  presumption 
arises  of  necessity  for  the  credit.  The  Grape- 
shot,  9  Wal.  129  ;  The  Lulu,  10  Wal.  192  ;  The 
Kalorama.  10  Wal.  204 ;  The  Custer,  10  Wal. 
20  k     See  The  Guy,  9  Wal.  758. 

12.  Necessity  for  repairs  or  supplies  is  proved 
where  such  circumstances  are  shown  as  would 
induce  a  prud  -nt  owner,  if  present,  to  order  them, 
or  provide  for  them,  on  the  security  of  the  ship. 
The  Grapeshot,  9  Wal.  129. 

13.  Proof  that  the  master  ordered  the  repairs 
or  supplies  on  the  credit  of  the  ship  is  sufficient 
proof  of  necessity  therefor  to  support  an  implied 
lien  in  favor  of  a  material-man  who  acted  in 
good  faith.  The  Grapeshot,  9  Wal.  129  ;  The 
Lulu,  10  Wal.  192.     See  The  Guy,  9  Wal.  758. 

14.  To  establish  a  maritime  lien  for  supplies 
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furnished,  the  libeUant  must  prove  not  only  a 
necessity  for  the  supplies,  but  an  inability  to 
obtain  them  except  on  the  credit  of  the  vessel. 
Pratt  V.  Reed,  19  How.  359 ;  Tod  v.  Pratt,  Id. 
362. 

15.  Where  supplies  are  furnished  to  a  ship  in 
a  foreign  port,  to  enable  her  to  complete  her 
voyage,  and  are  so  used,  it  is  to  be  presumed  that 
they  are  furnished  on  the  credit  of  the  ship,  and 
they  constitute  a  lien,  unless  it  can  be  inferred 
that  the  master  has  funds  or  that  the  owner  has 
credit.     The  Patapsco,  13  Wal.  329. 

16.   Lien  for  Advances  —  Lien  as  6e- 

tween  Ship  and  Cargo  —  Other  Cases."]  In 
foreign  countries,  the  general  maritime  law  gives 
a  lien  on  the  ship  for  supplies  and  for  advances 
for  repairs  and  necessary  expenditures.  The 
Virgin,  8  Pet.  638. 

17.  Where  advances  to  the  master  of  a  vessel 
in  a  foreign  port  are  made  by  two  different 
parties,  the  fact  that  one  of  them  agreed  to 
advance  a  portion  of  the  sum  after  ihe  other  had 
agreed  to  advance  the  whole  will  not  affect  his 
lien,  the  entire  sum  advanced  being  necessary. 
The  Emily  Souder,  17  Wal.  666. 

18.  Where  advances  are  made  to  a  master  in 
a  foreign  port  on  his  request,  and  to  pay  for 
necessary  repairs  or  for  supplies  to  enable  the 
vessel  to  pursue  her  voyage,  the  law  presumes, 
in  the  absence  of  fraud,  that  they  are  made  on 
the  credit  of  the  vessel  as  well  as  on  that  of  her 
owner.  It  is  not  necessary  to  a  lien  therefor 
that  there  be  an  express  pledge  of  the  vessel,  or 
a  stipulation  for  credit  on  her  account,    lb. 

19.  And  so  of  advances  to  pay  the  expense 
of  necessary  towage  and  pilotage,  to  pay  custom- 
house dues,  consular  fees,  and  for  meaical  attend- 
ance on  the  crew  and  the  like.     Ih. 

20.  Such  presumption  can  be  repelled  only  by 
clear  and  satisfactory  proof  tliat  the  master  had 
funds  applicable  to  tne  expenses  or  credit,  his 
own  or  that  of  the  owner,  on  which  funds  might 
have  been  raised  by  the  exercise  of  reasonable 
diligence,  and  that  the  possession  of  such  funds 
or  credit  was  known  to  the  person  makine  the 
advances,  or  might  have  been  ascertained  by 
proper  inquiry.    Ih, 

21.  By  the  maritime  law,  the  owner  of  the 
cargo  has  a  lien  on  the  ship  for  the  safe  custody, 
due  tmnsport,  and  right,  delivery  of  the  same. 
The  Maggie  Hammond,  9  Wal.  435. 

22.  The  rule  of  mutual  obligation  and  mutual 
lien  as  between  cargo  and  vessel  can  have  no 
operation  before  ihe  cai^  is  on  board  the  vesseL 
Vandewater  v.  MUls,  19  How.  83. 

23.  The  law  creates  no  lien  on  a  vessel  as 
security  for  the  performance  of  a  contract  to 
transport  a  cargo,  unless  some  contract  of  af- 
freightment has  Dcen  made.  The  Keokuk,  9  WaL 
517. 

24.  A  contract  between  the  owners  of  differ- 
ent vessels,  for  the  future  employment  thereof  in 
the  formation  of  a  line  for  the  transportation  of 
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passengers  and  car^o,  each  vessel  to  ran  over  a 
part  of  the  line  and  receive  a  part  of  the  freight, 
creates  uo  lien.  VandewcUer  v.  Mills,  19  How.  82. 

25.  Where  there  has  been  a  lawful  jettison  of 
cargo  to  save  the  vessel,  the  owner  of  the  cargo 
has  a  maritime  lien  on  the  vessel  for  its  contribn- 
tory  share  of  the  general  average  compensation. 
[Catbon  and  Campbell,  JJ.,  dissenting.]  Dvt- 
pont  V.  Vance,  19  How.  162. 

26.  The  claim  of  one  furnishing  materials  to 
build  a  ship  is  not  the  subject  of  a  maritime  lien, 
—  a  contract  to  build  a  ship  is  not  a  maritime 
contract    Edwards  v.  Elliott,  21  Wal.  532. 

27.  Such  a  claimant,  therefore,  may  pursue 
his  common-law  remedy  or  that  given  by  the  state 
law.     lb. 

28. Waiver  of  Lien —  Waiver  by  Ex- 
press Contract  —  By  giving  Credit,  taking  Se- 
curity, etc. 2  An  express  contract  cannot  be  held 
to  waive  a  lieu,  unless  it  contain  stipulations 
from  which  a  waiver  may  be  fairiy  inferred. 
Peyroux  v.  Howard,  7  Pet.  324. 

29.  The  giving  of  credit  beyond  the  time  when 
a  vessel  may  be  expected  to  sail  is  a  waiver  of 
a  lien  under  a  local  law  which  provides  that  the 
lien  shall  cease  if  the  vessel  be  allowed  to  depart 
without  an  assertion  of  it.    lb. 

30.  The  lien  of  an  owner  for  freight  and  for 
a  sum  agreed  to  be  paid  for  hire,  the  char- 
terer being  freigliter  only,  may  be  deemed  to 
have  been  waived  without  express  words,  if  there 
be  stipulations  inconsistent  with  the  lien,  or  from 
wliich  an  intention  to  trust  to  the  personal  re- 
sponsibility of  the  charterer  may  fairly  be  inferred, 
as,  e.  g.,  a  stipulation  to  receive  freight  at  a  time 
and  place  other  than  the  time  and  place  for  the 
delivery  of  tlie  car^.  [Gribr  ana  Campbell, 
JJ.,  dissenting.]  Raymond  v.  Tyson,  17  How. 
53. 

31.  Thos,  under  a  charter-party  for  a  voya^ 
from  London  direct,  or  thence  to  Cardiff  in 
Wales,  to  load  for  port  or  ports  on  the  Pacific, 
and  there  to  be  employed  between  such  ports  as 
the  charterer  might  elect,  for  the  full  term  of 
fifteen  months,  with  a  privilege  to  the  charterer 
to  exteud  the  time  to  twenty-four  months,  the 
hire  being  at  the  rate  of  two  thousand  dollars  a 
month,  payable  iu  New  York,  semi-annually,  it 
was  held  that  the  owners  had  no  lien  on  the 
cargo  from  Cardiff  to  the  Pacific  for  the  first  six 
months'  hire,  wliich  became  due  before  the  ar- 
rival of  the  vessel  at  the  port  of  delivery.  [Gbier 
and  Campbell,  J  J.,  dissenting.]    lb. 

32.  Acceptance  of  the  owner's  notes  for  re- 
pairs and  materials  furnished  is  not  a  waiver  of 
the  lien,  if  not  accepted  in  lien  of  the  original 
claim.     The  St.  Lawrence,  1  Black,  522. 

33.  Nor  is  the  lien  affected  by  a  receipt  of 
the  acceptances  of  one  who  calls  himself  owner 
and  agent  of  the  vessel  for  the  amount  charged, 
the  acceptor  being  insolvent  and  unworthy  of 
credit,  and  credit  being  in  fact  given  to  the  ves- 
sel.    The  Guy,  9  WaJ.  758. 

VOL.  n.  —  7 
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34.  The  mere  bringing  of  an  action  in  a  state 
court  is  not  a  waiver  of  a  lien  for  repairs  and 
supplies  furnished  in  a  foreign  port,  and,  the  ac- 
tion being  still  pending,  is  nu  bar  to  a  proceeding 
iu  admiralty.     The  Custer,  10  Wal.  204. 

35.  One  who  makes  advances  cannot  resort  to 
his  general  maritime  lien,  after  having  taken  a 
bottomry  bond  which  is  void  for  fraud.  Car^ 
rington  v.  Pratt,  18  How.  63. 

36.  If  the  New  York  statute  of  April  24, 
1862,  givinff  a  lien  on  vessels  for  repairs  in  the 
home  port,  De  valid,  the  bond  provided  for  when 
given  oy  the  owner  is  a  substitute  for  the  lieu 
and  discharges  the  vessel.  The  Edith,  94  U.  S. 
518. 

37.  Practice  —  Recording  of  Lien  under 

Local  Statutes,  etc."]  On  a  proceeding  in  rem 
to  enforce  a  specific  lien  it  is  for  the  libellant  to 
make  out  the  existence  of  the  lien.  The  General 
Smith,  4  Wheat.  438. 

38.  Material-men,  claiming  a  lien  on  a  vessel 
under  a  local  law,  cannot  enforce  such  lien  if 
they  have  failed  to  record  it  as  required  by  that 
law.     The  Lottawanna,  21  Wal.  558. 

39.  While  the  changes  made  in  1872  in  the 
twelfth  admiralty  rule  were  not  intended  to 
create  new  liens,  but  simply  to  remove  embar- 
rassments in  the  way  of  enforcing  those  existing, 
one  whose  libel  was  filed  before  the  adoption  of 
the  new  rule  could  luive  no  benefit  therefrom.  lb, 

40.  He  who  asserts  a  lien  under  the  New 
York  statute  of  April  24,  1862,  for  repairs  to  a 
vessel  in  the  home  port,  must  show  that  he  has 
instituted  proceedinprs  for  its  enforcemeut  within 
the  time  limited.     The  Edith,  94  U.  S.  518. 

Cargo  —  Lien  on,  for  Contribution  in  General 
A  verage  —  Discharged  by  Delicery. 
See  Admiralty  —  Jurisdiction,  70. 
Enforcement  in  the  Admiralty. 

See  Admiralty  —  Juaisdictign,  44  ei 
seq. 

In  general. 

See  Carbter  —  LiEV;  Commercb,  10. 

State  cannot   create  —  Nor  confer  on  State 
Court  Jurisdiction  to  enforce. 
See  States  —  Rights  and  Powers,  6. 

Vessel — Lien  on,  for  Value  of  Jettisoned  Cargo 
enforceable  by  Proceedings  in  Rem. 
See  Admiralty  —  Jurisdiction,  77. 

Work,  etc.  —  Lien  for,  on  Prize  not  enforce- 
able by  Attachment,  but  must  be  adjusted  in 
Prize  Court. 
See  Prize  —  Jurisdiction,  12. 

XABinXE  FBIZS — What  constitutes  —  In  gen- 
eral. 
See  Capture  —  Lawful  Prize,  23. 

XABBIAOE  —  What  constitutes  —  How  proved 
—  Evidence."]  Qucere,  whether,  in  Georgia  and 
South  Carolina,  an  agreement  to  marry,  made  in 
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XABBIAOB  —  continued. 
the  presence  of  friends,  and  followed  by  cohabi- 
tation, amoants  to  a  valid  marriage.    Jewell  v. 
JeweU,  1  How.  219. 

2.  In  the  Spanish  colony  of  Lonisiana,  an 
actual  contract  of  marriage,  made  before  a  ciyil 
magistrate,  without  the  presence  of  a  priest,  fol- 
lowed by  acknowledgment  and  cohabitation,  was 
valid.    Hallett  v.  Collins,  10  How.  174. 

3.  A  marriage  between  a  woman  and  a  man 
who  has  a  wife  living  is  void,  and,  whether  judi- 
cially so  declared  or  not,  imposes  no  restraint  on 
marriage  by  the  woman.  Patterson  v.  Gaines^ 
6  How.  650. 

4.  In  the  District  of  Columbia,  a  marriage 
celebrated  by  a  clergyman  in  facie  ecclesice  is 
valid  without  a  license.  Blackburn  v.  Crawford, 
3Wal.  175. 

5.  The  supreme  court  of  Michigan  has  de- 
clared that,  notwithstanding  a  failure  to  comply 
with  directions  prescribed  by  the  state  statute 
concerning  the  solemniz^ition  of  marriages,  a  mar- 
riage may  be*  valid.  Meister  v.  Moore,  96  U.  S. 
76. 

6.  A  marriage  valid  at  common  law  is  valid, 
although  the  statute  of  the  state  where  it  is 
contracted  prescribes  directions  respecting  its 
solemnization  which  have  not  been  complied 
with,  unless  the  statute  contains  express  words 
of  nullity.     lb. 

7.  What  amounts  to  proof  of  marriage. 
Elackbum  v.  Crawford,  3  Wal.  175. 

8.  Proof  of  marriage  must  be  according  to 
the  law  of  the  place  where  the  marriage  took 
place.     Patterson  v.  Gaines,  6  How.  550. 

9.  The  fact  of  marriage  may  be  proved  by  any 
one  who  was  present  at  the  ceremony  and  can 
identify  the  parties,    lb, 

10.  If  the  ceremony  were  performed  by  a 
person  habited  as  a  priest,  and  jmt  verba  de  proR" 
senti,  the  presumption  is  tliat  he  was  a  clergy- 
man,    lb, 

U.  On  an  issue  as  to  the  marriage  of  a  man 
and  woman  living  together  in  a  state  where,  as 
in  Pennsylvania,  a  marriage  is  a  mere  civil  con- 
tract, as  at  common  law,  to  be  made  per  verba  de 
prcBsenti,  without  any  attending  ceremony,  the 
proof,  in  the  absence  of  statute,  should  show 
some  public  recognition  of  the  existence  of  the 
marital  relation.  Maryland  v.  Baldwin,  112 
U.  S.  490. 

12.  The  certificate  of  a  priest,  g^iven  sixteen 
years  after  the  alleged  second  marriage,  that  he 
married  the  hnsband  to  the  alleged  former  wife, 
is  not  admissible,  there  being  no  register  thereof 
in  the  records  of  the  church,  to  disprove  tlip  va- 
lidity of  the  second  marriage.  Gaines  v.  Relf, 
12  How.  472. 

13.  Where  the  church  keeps  no  oflScial  record 
of  marriages,  a  private  memorandum  kept  by 
the  clergyman,  in  which  he  has  entered  or  in- 
tended to  enter  all  marriages  by  him  celebrated 
as  they  occurred,  is  admissible  to  prove  that  a 
particular  marriage,  of  which  there  was  no  entry, 
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was  not  celebrated  by  him,  as  alleged.    Blacb- 
bum  V.  Crawford,  3  Wal.  175. 

14.  But  the  memorandum  itself,  or  a  proved 
copy,  should  be  produced.    lb. 

15.  The  mamage  being  admitted,  the  admis- 
sion of  tlie  husband  that  at  the  time  of  the 
marriage  he  had  a  lawful  wife  living  is  not  ad* 
missible  in  evidence  to  invalidate  it  as  against 
third  persons  having  an  interest  therein.  Gaines 
V.  Relf,  12  How.  472.  See  Gaines  v.  Eennen^ 
24  How.  553. 

16.  The  fact  that  a  man  and  woman  do  not 
cohabit  does  not  tend  to  disprove  the  existence 
of  a  marriage  once  clearly  proved.  Union 
Packet  Co,  V.  Clough,  20  Wal.  528. 

Bona  Fides  as  affecting  the  Validity. 
See  Legitimacy,  6. 

Charge  to  Jury  on  Issue  of. 

See  Tkial  —  Trial  by  Jury,  38. 

Communications  to  Attorney  concerning  — 
What  not  privileged. 
See  AttorneyI  43. 

Decisions  of  State  Courts  respecting  Marriage 
Laws  —  Followed  by  Federal  Courts, 
See  Federal  Courts  —  State  Laws, 
Rules  of  Decision,  47. 

Decree  of  Foreign  Court  annulling  Marriage 
—  Validity  —  Federal  Question. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 158. 

Polygamous  Marriages  —  In  general. 

See  Bigamy. 
Promises  in   Consideration  of  —  Statute  of 
Frauds. 

See  Frauds,  Statute  op,  23. 

Proof  on  Trial  for  Bigamy, 
See  Bigamy,  3. 

XABBIAOE  flETTLEHSHTS  —  Property  em- 
braced —  Sulisequently  acquired  Property  — 
Record,  Neces-dty,  and  Effect —  Construction."] 
The  deed  of  settlement  may  provide  for  the  sub- 
sequently acquired  property  of  either  party. 
Neves  v.  Scott,  9  How.  196. 

2.  In  New  Jersey,  marriage  settlements  are 
not  required  to  be  recorded.  Magniac  v. 
Thompson,  7  Pet.  348. 

3.  In  Louisiana,  although  the  law  requires 
ante-nuptial  contracts  to  be  recorded,  tliey  are 
good  inter  partes,  if  not  recorded.  De  Lane  v. 
Moore,  14  How.  253. 

4.  And  if  recorded  after  the  statute  period,  they 
will  operate  as  constructive  notice  to  creditors 
and  purchasers  from  the  date  of  the  record.    lb. 

5.  Such  a  contract,  duly  made  and  recorded 
in  the  state  where  the  paities  reside  and  where 
the  property  is,  will  continue  to  bind  the  prop- 
erty as  against  creditors  and  purchasers,  although 
the  parties  afterwards  remove  with  the  property 
to  another  state.    lb. 
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6.  Au  executed  marriage  settlement  is  to  be  ex- 
pounded on  prineiples  applicable  to  other  deeds. 
Adams  v.  Law,  17  How.  417. 

7.  Where  a  marria^  settlement  directed  the 
trustees  to  invest  a  fund,  to  raise  a  jointure  for  the 
wife,  in  one  of  several  specified  securities,  with 
the  wife's  approbation,  it  was  held  that  the  wife 
might  choose  between  such  investments,  and  that 
the  trustees  were  bound  to  conform  to  her  elec- 
tion.   ^fi^^wA  V.  Foxall,  2  Pet  595. 

8.  But  if  she  were  to  act  from  mere  caprice, 
or  with  intent  to  impose  a  loss  on  the  estate, 
perhaps  a  court  of  equity  wonld  control  her  ac- 
tion,    lb. 

9.  And  where,  in  such  case,  the  husband  con- 
firmed the  settlement  in  his  will,  and  directed  that 
any  deficiency  in  the  widow's  annuity  be  made  up 
out  of  the  residuum  of  his  estate,  it  was  held  that 
slie  was  entitled  to  have  a  deficiency  so  made  up, 
although  caused  by  her  election  of  security,    lb. 

10.  A  marriage  settlement  conveyed  land  to 
the  use  of  the  husband  and  wife  and  the  sur- 
vivor of  them  durixig  their  natural  lives,  then  to 
the  use  of  the  cliitdren  of  the  marriage,  their 
heirs  and  assigns  forever,  but  if  the  huslmnd  died 
in  the  lifetime  of  the  wife  without  issue  then  liv- 
ing, then  to  the  use  of  the  wife,  her  heirs  and 
assigns  forever.  It  was  held  that  each  child  when 
bom  took  a  vested  remainder  in  fee,  subject  to 
open  and  let  in  after-bom  children ;  that  such 
vested  estate  in  fee  was  defeasible  on  the  contin- 
gency of  the  wife's  survival  of  the  husband  with- 
out issue ;  that  there  was  no  objection  to  such 
limitation  of  a  fee  upon  a  fee  by  way  of  shifting 
use ;  that  the  existence  of  the  executory  limita- 
tion over  to  the  wife  did  not  render  the  precedent 
estate  a  contingent  remainder,  but  a  defeasible 
although  vested  fee,  the  contingency  attaching 
not  to  the  prior,  but  to  the  subsequent,  estate. 
Carver  v.  Astor,  4  Pet.  1 ;  Crane  v.  Morris,  6 
Pet.  598 ;  Kelly  v.  Morris,  6  Pet.  622. 

U.  An  ante-nuptial  ag^ement  that  all  the 
property  of  tlie  parties  should  "  remain  in  com- 
mon between  them "  during  their  natural  lives, 
and  continue  to  be  the  property  of  the  survivor 
so  long  as  he  or  she  might  live,  and  on  liis  or  her 
death  to  be  divided  between  the  heirs  of  the  two, 
"  share  and  share  alike,"  agreeably  to  the  local 
laws  of  distribution,  was  held  to  be  .an  executed 
tmst  which  equity  would  enforce  for  the  benefit 
of  collateral  kmdred.  Neves  v.  Scott,  9  How. 
196 ;  Neves  v.  Scott,  13  How.  268. 

12.  Where,  from  the  circumstances  under 
which  marriage  articles  were  executed,  or  from 
the  articles  themselves,  it  appears  to  have  been 
intended  that  in  a  certain  event  collateral  relations 
should  take,  and  the  articles  contain  a  proper 
limitation  to  that  effect,  equity  will  enforce  the 
trust  for  the  benefit  of  such  relations,  although 
no  trastee  were  interposed  between  the  par- 
ties,   lb. 

13.  Where,  by  a  marriage  settlement  the  de- 
clared object  of  which  is  to  provide  a  jointure  and 
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not  to  make  a  settlement  on  the  issue  of  the  mar- 
riage, property  is  conveyed  to  a  trustee  for  the 
use  of  the  husband  for  life,  then  for  the  use  of 
the  wife  for  life,  and  in  case  of  tlie  death  of  the 
wife  in  the  lifetime  of  the  husband  leaviuff  issue 
of  the  marriage,  one  or  more  children  then  living, 
then,  after  the  death  of  the  husband,  upon  tmst 
for  the  child  orciiildren  of  the  intended  marriage, 
and  the  wife  dies  in  the  lifetime  of  the  husband 
leaving  no  children  but  onlj  grandchildren  sur- 
viving, tlie  grandchildren  will  not  take.  Adams 
V.  Law,  17  How.  417. 

14.  Actual  maintenance  by  the  husband  is,  in 
general,  a  satisfaction  of  an  ante-nuptial  promise 
to  pav  an  annual  sum  therefor,  if  the  parties  live 
together  and  no  claim  be  made  in  the  husbard's 
lifetime.    Hunter  v.  Bryani,  2  Wheat.  32. 

ifATtitTWi  WOKAH  —  Powers,  Liabilities,  etc,  — 
In  general. 
See  HusBAXD  and  Wife. 

ifATMnraT.  —  Powers,  Duties,  and  Liabilities. 
See  pi.  1-19. 
Fees  —  Right  to  —  How  paid. 
See  pi.  20,  21. 

A  ctions  —  Evidence  —  Damages. 
See  pi.  22-25. 

1.  —  Powers,  Duties,  and  Liabilities,']  It 
is  irregular  for  the  marshaJ  to  keep  property  li- 
belled for  forfeiture,  or  its  proceeds,  in  his  hands, 
or  to  distribute  the  same  without  a  special  order ; 
but  such  an  irregularity  may  be  cured  by  assent 
and  ratification  of  the  parties,  if  there  be  no 
mala  fides.     The  Collector,  6  Wheat.  194. 

2.  The  marshal  is  bound  to  serve  process  as 
soon  as  he  reasonably  can.  Kennedy  v.  Brent, 
6  Cranch,  187. 

3.  The  marshal  of  the  District  of  Columbia  is 
not  bound,  under  the  acts  of  February  27  and 
March  8,  1801  (2  Sts  103,  115),  to  apply  to  the 
district  attorney  for  executions  for  fines  and  costs, 
nor  is  he  liable  for  omitting  to  do  so,  it  being  the 
duty  of  the  district  attomev  to  put  the  process  iu 
his  hands.  Washington  Levy  Court  v.  Ring- 
gold,  5  Pet.  451. 

4.  A  marshal  is  bound  to  complete  a  levy  be- 
gun during  his  term  of  ofQce,  aliuough  not  com- 
pleted on  its  expiration  ;  and  he  remains  subject 
to  all  legal  remedies  in  favor  of  the  execution 
creditor.     McFarland  v.  Gwin,  3  How.  717. 

5.  A  marshal  may  sue  on  an  attachment  bond 
for  the  use  of  the  plaintiffs  in  the  original  action 
after  he  has  gone  out  of  office.  Huff  v.  Hutch- 
inson, 14  How.  586. 

6.  The  marshal  is  not  liable  for  the  escape  of 
a  debtor  whom  he  has  committed  to  a  state  jail. 
Randolph  v.  Donaldson,  9  Cranch.  76. 

7.  A  marshal  is  discharged  from  liability  for 
money  received  on  execution,  by  payment  over 
under  direction  of  the  comptroller  of  the  treasury. 
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without  submitting  it  as  a  claim  to  the  aocount- 
incr  officers  of  the  treasury.  United  States  v. 
GUes,  9  Cranch,  213. 

8.  If  a  marshal,  before  the  date  of  his  bond, 
receiye  on  execution  money  due  to  the  govern- 
ment, with  orders  from  the  comptroller  to  pay 
it  into  bank,  and  neglect  so  to  pay  it,  the  sureties 
in  his  bond,  executed  afterwards,  are  not  liable 
therefor  although  the  money  remain  in  the  mar- 
shal's hands.    lb. 

9.  Where  the  marshal  is  one  of  the  persons 
required  under  a  mandate  of  the  supreme  court 
to  make  restitution  of  the  proceeds  of  property 
confiscated  and  sold,  he  may  protect  himself  by 
showing  a  deposit  in  bank  unaer  directions  from 
the  govemmeut.    Ex  parte  Morris,  9  Wal.  605. 

10.  Eight  of  action  on  a  marshal's  bond  can- 
not accrue  to  a  party  plaintiff  to  whom  the  mar- 
shal neglects  to  pay  over  the  proceeds  of  an 
execution,  while  proceedings  in  the  cause  are 
suspended  by  an  appeal.  Montgomery  t.  Her- 
nandez, 12  Wheat.  129. 

U.  A  marshal  who  received  bank-notes  in 
satisfaction  of  an  execution,  held  liable  to  the 
creditor  for  the  amount  in  specie.  Gwin  v. 
Breedlove,  2  How.  29. 

12.  The  marshal  has  no  authority  under  the  law 
to  receive  depreciated  currency  in  discharge  of  an 
execution ;  and  if  he  do  so  he  is  liable  to  the  execu- 
tion creditor.    McFarland  v.  Gwin,  3  How.  717. 

13.  If  the  execution  creditor  direct  the  deputy 
marshal  to  receive  payment  in  depreciated  cur- 
rency, the  deputy  acts,  not  as  deputy,  but  as 
agent  of  the  creditor,  and  the  marshal  is  not 
liable  for  his  delay  in  paying  over.  Gtoinn  v. 
Buchanan,  4  How.  1. 

14.  If  the  deputy  marshal  do  that  which  dis- 
charges the  sureties  in  a  replevin  bond,  the  mar- 
shal will  not  be  liable  therefor  if  the  plaintiff's 
attorney  did  that,  although  without  giving  posi- 
tive instructions,  which  misled  the  deputy,  and 
induced  the  act;  and  in  considering  that,  it 
should  be  remembered  that  the  deputy  is  a  minis- 
terial officer  unacquainted  with  rules  of  law  with 
which  the  attorney  is  supposed  to  be  familiar. 
Eogers  v.  The  Marshal,  1  Wal.  644. 

15.  Nor  will  the  marshal  be  liable,  if  the  plain- 
tiff's attorney  subsequently  ratify  the  act  which 
operates  such  a  discharge,  as  the  attorney  may 
bind  his  client  to  that  extent.     lb, 

'  16.  A  writ  which  directs  the  marshal  to  take 
specific  property  leaves  him  no  discretion  as  to 
what  he  shall  take,  and,  therefore,  if  the  court 
have  jurisdiction,  the  writ  will  protect  him ;  but 
if  it  merely  command  him  to  make  a  certain  sum 
out  of  the  debtor's  property,  he  must  determine 
for  himself  whether  tne  property  he  takes  is 
legally  liable,  and  the  wnt  will  afford  him  no 
protection,  if  he  take  the  property  of  a  stranger 
to  the  writ     Buck  v.  Colhath,  3  Wal.  334. 

17.  For  such  a  trespass  a  marshal  is  liable  in 
any  court  of  competent  jurisdiction,  whether 
state  or  federal.    lb. 


HATUIHAL  —  continued. 

18.  The  taking,  by  a  marshal,  in  attachment  on 
mesne  process  against  one  person,  of  the  goods 
of  another,  is  a  oreach  of  the  condition  of  liis 
official  bond,  for  which  his  sureties  are  liable. 
Larnmon  v.  Feusier,  111  U.  8.  17. 

19.  The  marshal  of  the  District  of  Columbia, 
held  not  liable  for  interest  on  money  to  which  the 
levy  court  was  entitled,  expended  in  repairing  the 
jail,  under  sanction  of  the  treasury  department. 
Washington  Leiy  Court  v.  Ringgold,  5  Pet.  451. 

20. Fees  —  Right  to  —  How  paid,]  The 

marshal  of  the  District  of  Columbia,  under  the 
law  of  Maryland,  in  force  in  Washington  County, 
is  entitled  to  poundage  on  an  execution  in  favor 
of  the  United  States,  in  a  cause  in  the  circuit 
court  for  that  county ;  and  if  the  government 
discharge  the  debtor  from  imprisonment,  it  be- 
comes uable  to  the  marshal  therefor.  United 
States  V.  Ringgold,  8  Pet.  150. 

21.  The  marshal's  fees,  when  properly  charge- 
able to  the  government,  are  to  be  paid  out  of  the 
treasury  on  a  certificate  of  the  court  or  one  of 
the  judges.     The  Antelope,  12  Wheat.  546. 

22.  —  Actions  —  Evidence  —  Damages  ] 
The  dockets  and  records  of  a  court  which  show, 
in  the  modes  usual  in  that  court,  the  receipt  of 
money  by  the  marshal  are  evidence  against  his 
sureties.    Williams  v.  United  States,  1  How.  290. 

23.  In  a  suit  against  a  marshal  by  one  chiim- 
ing  to  be  the  owner  of  goods  attached,  the  writ 
under  which  the  marshal  seeks  to  justifv  is  ad- 
missible in  evidence,  although  the  affidavit  is 
defective ;  and  it  is  sufficient  to  protect  the  nuir- 
shal  in  a  collateral  proceeding,  if  the  property 
seized  under  it  was  liable  to  be  attached  in  the 
suit.     Matthews  v.  Densmore,  109  U.  S.  216. 

24.  The  owner  of  property  sought  to  be  con- 
fiscated can  recover  only  nominal  damages  in  an 
action  against  the  marshal  for  a  false  return 
where,  although  .the  proceedings  have  been 
carried  through  to  a  formal  sale,  the  monition 
was  so  framed  and  the  process  so  served  that  the 
owner's  title  was  not  devested.  Pelham  v.  Wag, 
15  Wal.  196. 

25.  The  measure  of  damages  in  trespass  against 
a  marshal  for  an  illegal  levy  is  the  value  of  the 
goods  at  the  time  of  the  levy,  with  interest  from 
the  expiration  of  the  usual  credit  on  extensive 
sales.  Conard  v.  Pacific  Insurance  Co.,  6 
Pet.  262.     See  Conard  v.  NicoU,  4  Pet.  291. 

Action  against,  for  False  Return  by  Deputy — 
Not  survive. 
See  Action,  16, 17. 
Action  against,  for  levying  on  Property  of  one 
other  than  Execution  Debtor  —  Not  remov' 
able  from  State  Court. 
See  Removal  of  Causes,  21. 

Action  against,  for  levying    on    Goods  not 
Property  of  Execution  Creditor  —  Federal 
Question  not  invalid. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 57,  109, 110. 
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Bond —  Action  on  —  Federal  Question. 

See  Error  to  Sta^te  Ck)URT — Jurisdic- 
tion, 117. 

Bond  —  Action  —  Federal  Q^estion  —  Re- 
moval from  State  Court, 
See  Removal  of  Causes,  43. 

Deed  in    Confiscation  Proceedings —  What 
passes. 

See  Confiscation,  50. 

Distribution  of  Proceeds  of  Sale  —  Order  — 
When  final  for  Purposes  of  Appeal, 
See  Appeal  and  Error — Jurisdiction, 
151, 152. 
Elections  of  Members  of  Congress  —  May 
attend^  and  keep  the  Peace, 
See  Civil  Rights,  31. 

ExeciUion  —  Justification  thereunder  —  Levy 
—  Sale  of  Property,  etc. 
See  Execution. 

Execution  —  Levy  and  Sale  thereunder  to 
conform  to  State  Practice. 
See  Federal  Courts — Practice,  38. 

Execution  —  Must  not  receive  Depreciated 
Currency  on. 
See  Execution,  9. 
Execution -^  Sale  thereon  after  Removal  of 
Marshal  from  Office, 
See  Execution,  30. 

Indictment  for  Crime  alleged   to  have  been 
committed  by  one  assisting  in  an  Arrest,  re- 
movable from  Slate  Court. 
See  Removal  of  Causes,  16. 

Judgment  by  Motion  against,  for  faUing  to 
pay  over. 

See  Federal  Courts  —  Practice,  23. 

Mandamus  —  When  will  not  issue  to  compel 
Levy  of  Execution. 
See  Mandamus,  24.     • 

Officer  de  Facto,  when  — Validity  of  Acts, 
See  Officer,  6. 

Possession  the-Possession  of  the  Court, 
See  Court  —  In  general,  50. 

Power  under  Warrant  issued  in  Bankruptcy 
Proceedings, 
See  Bankruptcy — Proceedings  to  con- 
vert Estate,  2. 

Sales  under  Order  of  Court,  etc.  —  In  general. 
See  Judicial  Sale. 

Service  of  Process  —  In  general. 
Sec  Writ  and  Process. 

Trespass  by  —  When  he  may  maintain  for 
Property  taken  out  of  his  Possession  by 
Sheriff — When  defend  in  Replevin, 
See  Court  —  In  central,  52,  57. 

KAB8HALLITO  —  Assets — Realty  and  Person- 
alty —  Priorities. 
See  Executor  and  Administrator  — 
Powers  and  Llabilities,  69  et  seq. 


rO  —  continued. 
Party  having  right  to  resort  to  Two  Funds, 
paid  out  of  one,  etc. 

See  Equity  —  Jurisdiction,  34. 

Priorities  —  Postponement  of  Liens, 
See  Partnership,  69. 

Securities  —  Mortgagee  entitled  to  Payment 
out  of  either  of  Two  Funds. 
See  Mortgage  —  Mortgagee,  7. 

XAXTIAL  LAW — In  general. 
See  Army  ;  War. 

State  may  declare  —  When. 

See  States  —  Rights  and  Powers,  1. 

UKRYLhJSm'^  Lands  of  the  State. 

See  Lands  of  States  —  Maryland. 

¥AfHtACHUflinTB  —  Boundary   between,    and 
Rliode  Island, 
See  States  —  Boundaries,  2. 

XASISB —  Vessel  —  Powers,  etc.,  in  general. 
See  Shipping  —  Master. 

XASIEB  AlTD  SEBVAHT  —  1/ (M/er'«  Liability 
for  Servants  Tort. 
See  pi.  1. 

Master's  Liability  for  Negligence  oflndepen^ 
dent  Contractor, 
See  pi.  2-8. 

Master* s  Liability  for  Accidental  Injury  of 
Servant — How  littdted  by  Negligence  of 
Fellow-servant, 
See  pi.  9-19. 

1.  Master* s  LiabilUyfor  Servants  Tort,"] 

A  master  is  liable  for  the  tortious  acts  of  his 
servant,  if  done  in  the  course  of  his  employ- 
ment, althoufi^h  in  disobedience  of  the  roaster's 
orders.  Philadelphia  jr  Reading  Railroad  Co, 
V.  Derby,  14  How.  468. 

2.  Master's  LiabUity  for  Negligence  of 

Independent  Contractor.^  If  a  railroad  company 
engage  with  a  contractor  for  the  construction  of 
a  bridge  across  a  river,  and  the  construction  in- 
volve the  driving  of  piles,  and  the  company 
abandon  the  undertaking  and  discharge  the  con- 
tractor, leaving  concealed  piles  in  the  channel  to 
the  neril  of  passing  vessels,  and  a  vessel  be 
thereoy  injnrea,  the  company,  and  not  the  con- 
tractor, will  be  liable  therefor.  Philadelphia, 
Wilmington,  fr  Baltimore  Railroad  Co,  v.  Phila- 
delphia  Sf  Havre  de  Grace  Steam  Towboat  Co., 
23  How.  209. 

3.  The  principal,  the  person  for  whom  a  wharf 
or  other  work  is  being  constructed,  is  liable  for 
an  injuiT  caused  by  negligence  in  the  manner  in 
which  the  work  is  constructed  or  protected, 
where  the  act  is  tliat  of  an  agent  in  the  course  of 
his  employment ;  it  is  only  when  the  actor  is  not 
a  servant  or  agent,  but  is  himself  the  master. 
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that  the  principal  is  not  responsible.    New  Or- 
leans, Mobile,  ff  Chattanooga  HaUroad  Co.  v. 
Banning,  15  Wal.  649. 

4.  Thus,  a  railroad  oompany  for  which  one 
lias  contracted  to  build  a  wliait  is  liable  for  an 
injury  caused  by  the  negligence  of  the  contractor 
or  of  his  employees,  wnere  the  contract  is  that 
the  contractor  sliall  furnish  materials  and  labor, 
put  in  posts,  piles,  etc.,  as  the  company  may  re- 
quire, making  an  old  wharf  as  good  as  new,  and 
a  new  one  in  the  most  workmanlike  manner,  and 
shall  submit  to  the  supervision  and  direction  of 
the  company's  engineer,  and  do  the  work  to  his 
satisfaction.  The  company  has  control  of  the 
work,  and  the  contractor  is  its  agent.    lb. 

5.  If  an  area  dug  in  front  of  a  building  in 
process  of  erection  on  a  city  lot  be  left  uncovered, 
without  guards,  and  without  lights  to  warn  pass- 
ers-by, so  that  one  faUs  in  and  is  injured,  and 
recovers  therefor  in  an  action  against  the  city, 
the  owner  will  be  liable  over  to  the  citj,  not- 
withstanding any  agreement  between  him  and 
the  contractor  for  the  erection  of  the  building, 
that  in  such  case  the  latter  should  be  liable. 
Chicaao  v.  Robbins,  3  Black,  418. 

6.  Where  work  done  on  the  border  of  a  pub- 
lic highway  necessarily  constitutes  an  obstruc- 
tion or  defect  in  the  highway  which  renders  it 
dangerous  unless  properly  guarded  or  shut  out 
from  public  use,  the  principal  for  whom  the 
work  IS  done  cannot  evade  Kis  liability  for  in- 
juries caused  thereby  by  proving  that  tne  work 
was  done  by  an  independent  contractor:  it  is 
only  when  the  obstruction  or  defect  is  collateral 
to  the  work  contracted  for,  and  wholly  the  re- 
sult of  the  wrongful  act  of  the  contractor,  that 
the  owner  is  absolved.  lb. ;  Bobbins  v.  Chicago, 
4  Wal.  657. 

7.  Where  an  incorporated  company  undertakes 
to  lay  pipes  in  the  streets  of  a  city,  agreeing  to 
*' protect  all  persons  against  damages,"  etc.,  and  to 
be  "  responsible  for  all  damans  which  may  occur 
by  reason  of  the  neglect  of  its  employees  in  the 
premises,"  it  will  be  liable  to  a  person  who,  in 
passing  through  a  street  in  wnich  pipes  are 
Deiug  laid,  is  injured  through  the  negligence 
therein  of  the  servants  of  one  to  whom  it  has 
sublet  the  entire  contract,  and  who  has  the  im- 
mediate supervision  of  the  work.  St,  Paul 
Water  Co.  v.  Ware,  16  Wal.  566. 

8.  Where  the  nuisance  necessarily  occurs  in 
the  ordinary  mode  of  doing  the  work,  the  oc- 
cnpant  or  owner  is  liable ;  but  if  the  act  which 
is  the  subject  of  complaint  is  purely  collateral  to 
the  matter  contracted  to  be  done,  and  arises  in- 
directly in  the  course  of  the  performance  of  the 
work,  the  employer  is  not  liable,  because  he 
never  authorized  the  work  to  be  done.  Chicago 
v.  Bobbins,  8  Bhick,  418 :  Bobbins  v.  Chicago, 
4  Wal.  657;  St.  Paul  Water  Co.  v.  Ware,  16 
Wal.  566. 

9.  Master*s  Liability  for  Accidental  In- 
jury of  Servant  —  How  limited  by  Neglience  of 


XAflHSB  AlTD  SEBYAHT  —  continued, 
FeUaw-servant,']  A  master,  sued  by  his  servant 
for  injuries  resulting  from  defective  machinery, 
cannot  defend  by  showing  that  the  n^li^enoe  in 
permitting  the  macliinerv  to  remain  defective 
was  that  of  an  agent  to  wnom  the  duty  of  super- 
vising it  had  been  delegated;  a  railroad  com- 
pany, therefore,  may  be  liable  to  an  engineer  for 
mjuries  sustained  b^  reason  of  defects  in  an 
engine,,  notwithstanding  the  negligence  was  that 
of  the  company's  master  mechanic  and  foreman 
of  tlie  round-house.  Hough  v.  I'exas  jr  Pacific 
Bailway  Co.,  100  U.  S.  213. 

10.  An  engineer  who  uses  an  engine  after  knowl- 
edge of  a  defect  therein,  of  which  he  has  given 
notice  and  which  his  employers  have  promised  to 
remedy,  does  not  thereby  neoessarily  preclude 
himself  from  a  recovery  for  injuries  caused  by  an 
accident  to  which  the  defect  contributed.  It  is 
for  the  jury  to  say  whether,  under  the  circum- 
stances, nis  conduct  was  reckless ;  and  the  bur- 
den of  proving  this  is  upon  those  asserting  it. 
Jb. 

U.  The  rule  which  exempts  the  master, 
whether  a  person  or  a  corporation,  from  liability 
to  a  servant  for  injuries  caused  by  the  ne^igence 
of  a  fellow-servant,  is  limited  by  the  obligation 
of  the  master  to  protect  the  servant  from  peril, 
as,  for  instance,  from  defects  in  machinery  pro- 
vided for  his  use,  so  far  as  he  can  by  proper 
dilisrence.    lb. 

12.  In  selecting  its  telegraph  operators,  a 
railroad  oompany  is  bound  to  exercise  the  same 
degree  of  care  as  in  providing  and  maintaining 
its  machinery ;  not  such  care,  merely,  as  other 
railroad  compauies  ordinarily  exercise,  but  such 
care  as  the  exigencies  of  the  service  require. 
Wabash  BaUway  Co.  v.  McDanieU,  107  U.  S. 
454. 

13.  The  dutj  of  a  master  to  provide  safe 
structures  for  his  men  to  work  on,  is  to  be  rea- 
sonably construed.  He  is  not  necessarily  re- 
sponsible if  a  structure,  e.  a.  a  building  in 
process  of  erection,  is  not  at  all  times  absolutely 
safe ;  as,  for  instance,  when  the  temporary  inse- 
curity at  the  time  of  an  accident  is  due  to  risks 
incident  to  the  unfinished  state  of  the  work  or  to 
negligence  of  fellow-workmen.  Armour  v.  Hahn, 
111  U.  8.  313. 

14.  If  a  railroad  workman,  instead  of  riding 
in  the  car  provided,  where  he  would  escape 
injury,  jump  upon  the  pilot  of  the  engine,  be- 
cause ordered  to  "hurry,"  "to  get  on  any- 
where," and  is  injured  by  a  collision,  he  cannot 
hold  the  company  liable,  lie  being  thereby  guilty 
of  negligence,  and  the  company,  although  bound 
to  a  high  degree  of  care,  not  standing  in  the  po- 
sition of  an  insurer.  Baltimore  fp  Potomac 
Bailroad  Co.  v.  Jones,  96  U.  S.  439. 

15.  In  an  action  against  an  employer  for  per- 
sonal injuries  caused  oy  the  negligence  of  those 
who  were  or  had  been  the  fellow-servants  of  the 
person  injured,  the  question  whether  that  per- 
son's employment  had  ceased  is  a  questioa  for 
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the  jury  in  view  of  the  nature  of  the  employment, 
the  manner  of  engaging  and  discharging  the 
hands,  and  the  other  circumstances  of  the  case, 
the  facts  as  to  the  employment  being  undisputed, 
and  the  only  question  being  as  to  whether  the 
employment  had  ceased ;  as,  for  instance,  in  the 
case  of  a  roan  employed  at  a  wharf  for  an  hour 
or  two  in  lading  a  vessel,  and  injured  in  going 
ashore  after  the  work  was  done  and  he  was 
paid.  Northwestern  Packet  Co,  y.  McCue,  17 
Wal.  508. 

16.  An  instruction,  on  the  trial  of  an  action 
against  a  railroad  company  by  a  servant  injured 
by  an  accident,  that  if  tne  negligence  of  the 
company  had  a  share  in  producing  the  injury, 
the  company  was  liable,  although  the  negligence 
of  a  fellow-servant  also  contributed,  is  correct. 
Grand  Trunk  Railway  Co,  v.  Cummmgs,  106 
U.  S.  700. 

17.  Under  the  rule  exempting  corporations 
from  liability  to  their  servants  for  the  fault  of 
their  fellow-servants,  a  brakeman  cannot  main- 
tain an  action  against  the  corporation  for  an 
injury  received  while  using  a  switch,  and  caused 
by  the  negligence  of  an  engine-man  of  another 
train  in  running  his  engine  too  fast,  or  in  not 
giving  due  notice  of  its  approach.  The  two  are 
fellow-servants.  Randall  v.  Baltimore  S  Ohio 
Railroad  Co,,  109  U.  S.  478. 

18.  The  rule  that  a  master  is  not  liable  to  a 
servant  for  personal  injury  caused  by  the  negli- 

gence  of  a  fellow-servant,  whether  sound  or  not. 
as  no  application  where  the  injury  is  received 
while  the  servant  is  doing  work  outside  of  his 
contract  of  employment,  by  direction  of  his 
fellow-servant  who  is  at  the  time  acting  within 
the  scope  of  his  powers ;  as,  for  instance,  where 
the  servant  is  a  boy  employed  as  a  helper  on  the 
floor  of  a  shop  unaer  the  direction  of  nis  fellow- 
servant,  and  IS  injured  while,  acting  outside  of 
the  contract  of  employment,  he  is  adjusting  a 
misplaced  belt  to  rapidly  revolving  and  danger- 
ous machinery,  at  a  great  height  from  the  floor, 
by  the  order  of  his  fellow-servant.  [  Bradley, 
J.,  dissenting.]  Union  Pacific  Railroad  Co,  v. 
Fort,  17  Wal.  553. 

19.  A  conductor  who  has  charge  of  a  train, 
and  commands  its  movements,  represents  the 
railroad  company,  and  is  not  a  fellow-servant  of 
the  engineer  in  such  sense  as  to  preclude  a  re- 
covery dv  the  latter  against  the  company  for  an 
injury  resulting  from  tlie  conductor's  negligence. 
[BsADLET,  Matthews,  Orat,  and  Blatch- 
TORI),  JJ.,  dissentinii^.]  Chicago,  Miltoaukee, 
fr  St.  Paul  Railway  Co,  v.  Ros$,  112  U.  S. 

Patent  —  Servant,  v^fn  entitled  to  Letters. 
See  Patent  —  Issue  ;    Patent  —  Li- 
cense, 9. 

RaUroad  Company  —  Liability  for  Act  of 
Servant. 
See  Railboad  —  Compant,  11. 


XA8IEB  IK  CHAHCSBT  —  Power  in  Equity  to 
examine  Witnesses  Viva  Voce, 
^ee  EquiTr  —  Accounting,  6. 

Sale    and  Conveyance  under  a  Decree    in 
Equity  tts  effectual  as  Sale  and  Conveyance 
by  a  Sheriff  in  Proceedings  at  Law. 
See  Judicial  Sale,  24. 

XATSBIAIr-MSlf — Lien  —  In  general. 
See  Maritime  Lien. 

XATUBITT — Meaning  of  the  Word.^  In  gen- 
eral, the  word  '*  maturity,"  as  applied  to  bonds 
and  similar  instruments,  means  the  time  fixed  fur 
payment.  United  States  v.  Union  Pacific  RaU- 
road Co.,  91  U.  S.  72. 

1ESA8UBB  07  HAMAISEB^  In  general. 

See  Damages. 

XBCHAHICS  LOSS  —  Where  the  Lien  exists--- 
Property  subject  —  Who  entitled  —  Who  may 
enforce  —  What  he  must  show  —  Priorities  — 
Waiver,  etc.]  The  California  statute  giving  me- 
chanics  a  lien  on  aqueducts  '*  which  they  may 
have  constructed  or  repaired,"  held  not  to  give 
contractors,  for  an  extension  of  an  aqueduct,  a  lien 
on  the  part  already  constructed,  where  tliat  part 
was  in  use  and  at  times  sufficient  for  its  purpose, 
and  the  extension  was  necessary  merely  to  secure 
a  more  full  and  constant  supply  of  water.  [Grter, 
Miller,  and  Field,  JJ.,  dissenting.]  South  Fork 
Canal  Co.  y.  Gordon,  0  Wal.  561. 

2.  That  provision  of  the  statute  which  requires 
suit  to  be  brought  within  a  year  after  work  done, 
in  order  to  preserve  the  lien,  was  held  to  be  met 
where  the  contractors  gave  notice  on  June  seventh 
that  the  contract  was  at  an  end  for  default  in  pay- 
ment, but  said  that  they  would  continue  work  a 
week  to  await  an  arrangement,  trusting  to  the 
honor  of  the  other  party  for  payment,  and  then 
discontinue  if  satisfactory  arrangements  were  not 
made,  and,  having  heard  nothing,  discontinued  ac- 
cordingly on  the  thirteenth,  insisting  again  that 
the  contract  was  at  an  end,  —  suit  being  brought 
on  June  twelfth  of  the  next  year.    lb. 

3.  Where  a  building  contract  treats  a  row  of 
buildings  as  an  entirety,  they  may  be  deemed  one 
building  for  the  purposes  of  a  mechanic's  lien 
thereon ;  the  claim  or  Hen  need  not  be  of  a  lien 
on  each  building  separately.  Phillips  v.  Gilbert, 
101  U.  S.  721. 

4.  The  act  of  March  2, 1833  (4  Sts.  659),  does 
not  give  a  lien  to  one  who  contracts  to  erect  a 
hiiilaing,  but  to  mechanics  and  material-men  only. 
Winder  v.  CaldweU,  14  How.  434. 

5.  Under  a  statute  giving  a  lien  to  meehanics 
who,  by  virtue  of  "  any  contract "  with  the  owner 
of  any  building,  have  performed  laborer  furnished 
materials,  etc.,  one  wno  furnishes  materials  under 
an  agreement  for  the  conveyance  to  him  of  real 
estate  at  a  stated  price  per  foot  in  payment  there- 
for, is  entitled  to  a  lien,  if  the  statutory  notice  be 
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—  condnuetL 
weasaoMj  given.  McMurray  v.  Brown,  91 U.  8. 

6.  Under  the  Montana  ciTil  practice  act,  whicb 
providea  that  actions  shall  be  prosecnted  in  tbe 
name  of  the  real  parties  in  interest,  where  a  me- 
chanic assigns  a  claim  which  he  has  completed  b? 
filing  a  lien,  the  assignee  may  institute  prooeeo- 
inss  in  his  own  name,  to  enforce  it.  Dava  y. 
BiUland,  18  Wal.  659. 

7.  One  seeking  to  enforce  a  meclianic's  lien 
must  show  clearly  a  substantial  compliance  with 
the  proTisions  of  the  statute  giving  tbe  lien,  and 
must  fix  with  oertaintr  the  time  when  the  work 
was  begnn  and  finished.  Dam  ▼.  Alvard,  94 
U.  8.  545. 

8.  Under  section  8  of  the  mechanic's  lien  law  of 
Montana,  liens  secured  to  mecbanics  and  material- 
men have  precedence  over  all  otber  incumbrances 
pat  on  tbe  property,  afler  the  beginning  of  the 
building.    Davu  ▼.  BUsland,  18  Wal.  659. 

9.  Where  it  is  apparent  from  the  written 
agreements  between  a  bnilder  and  the  owner  of 
the  estate  that  the  builder  relied  on  security 
other  than  a  mechanic's  lien,  there  is  no  lien,  and 
the  subsequent  relinquishment  of  such  security 
for  an  unsecured  note  can  create  none.  fSw  atne, 
J.,  dissenting.]     Grant  v.  Strang,  18  Wal.  623. 

10.  Where  a  statute  makes  provision  for  the 
discharge  of  a  mechanic's  lieu  on  tbe  filing  of  an 
nndertaking  by  the  owner  of  the  land,  but  makes 
no  special  provision  for  enforcing  the  liability  of 
the  sureties  on  the  undertaking,  a  personal  de- 
cree only  can  be  taken  against  the  owner  in  a  suit 
in  equity  to  enforce  the  lien :  the  liability  of  the 
sureties  must  be  enforced  by  an  action  at  law  on 
the  undertaking.  PhiUips  v.  GUbert,  101  U.  S. 
721. 

Suit  to  enforce  essentially  a  Suit  in  Equity, 
See  Appeal  and  Eb&ok — Jubisdiction, 
47. 


XSKOOEtAHBUM  —  Private,  in  Evidence, 
See  Evidence —  Documenta&t. 

Refreshing  Recollection  of  Witness, 
See  Witness. 

Sale,  etc.  —  Statute  of  Frauds. 
See  Fkadds,  Statute  op. 

Statute  of  Frauds  —  What  will  satisfy. 
See  Frauds,  Statute  op. 

1IEBCHAMDI8B  —  What  is,  within  the  Meaning 
of  the  Spafiish  Treaty  o/1795. 
See  Treaty,  33. 

KSBCRKMn-— Merchants  Accounts,  Exception 
thereof  in  Statute  of  Limitations  —  What 
are.  etc. 
See  Limitation  —  Exceptions  and  In- 
terruptions, 28  et  seq. 


—  continued* 
Pleading  under  Statute  of  Limitations. 

See  LiMiTATiOH  —  Pleading  and  Prac- 
tice, 4. 

Property  in  Enemy* s  Country  —  Removal, 
See  Capture  — Lawpul  Prize. 

IKIWKR — Contracts^  etc, — Merger,  m  gen- 
eral. 
See   Contract  —  Modipicatioh    and 
Merger,  10-12. 

Executory  Devise  —  Merger  in  Precedent  Es- 
tate. 
See  Devise  and  Legacy,  46. 

Judgment  —  Merger  of. 

See  Judgment  —  Merger. 

Lien  for  Payment  of  Railroad  Bonds — Merged 
in  Title  of  Purchaser, 
See  Railroad  —  Mortgage,  42. 

Liability  of  Receiver  of  Public  Money  not 
merged  in  his  Bond. 
See  Receiver  op  Public  Monet,  15. 

Mortgagee  Owner  of  Equity  of  Redemption. 
8ee  Mortgage  —  Merger. 

Negotiation  merged  in  Written  Contract, 
See  Contract  —  What  constitutes. 

Remedy  in  Admiralty  for  Piratical  Seizure  — 
Civil  Remedy  not  merged. 
See  Admiralty  —  Jurisdiction,  80,  81. 

Securities  —  Merger  of  Mortgage  Note  in 
Judgment  —  Effect. 

See  Mortgage  —  Power  op  Sals. 

Securities  —  Merger  of. 
See  Novation. 

Simple  Contract  — When  merged  in  Deed. 
See    Contract  —  Modipication    and 
Merger,  7,  9. 

State's  Lien  far  Taxes  —  When  merged  — 
Sale  for    Taxes  ^  State's  Bid  bought 
Owner. 
See  Tax — Collection,  21. 


—  In  general. 
See  Attachment  ;  Writ  and  Process. 


FB0FIT8     Am)    mPfiOVKMEim  — 

Right  thereto — How  enforced.'^  It  is  competent 
for  a  state  le^lature  to  deprive  the  plaintiff  in 
ejectment  of  his  right  to  recover  mesne  profits  as 
a  consequence  of  his  recovery,  and  to  prescribe 
the  terms  on  which  they  shall  be  recoverable. 
Society  for  Propagation  of  the  Gospel  v.  Patdet, 
4  Pet.  480. 

2.  One  who  has  held  possession  of  land  mala 
fide  is  chargeable  on  a  claim  for  mesne  profits 
with  what  the  premises  are  reasonably  worth  an- 
nually, and  witli  interest  thereon  to  the  time  of 
trial.     New  Orleans  v.  Gaines,  15  Wal.  624. 

3.  Trespass  for  mesne  profits  will  lie  against 
one  who  was  landlord  in  tact,  and  who  actually 
defended  in  ejectment,  although  not  the  defend- 
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XEBHS  FROmS  AMD  I1CFB0VBME1IT8  —  con- 
tinued. 

ant  of  record,  and  although  another  were  admit- 
ted to  defend  as  landlord  with  the  plaiutiffs  con- 
aeut.     Chirac  v.  Reinicker,  11  Wheat.  280. 

4.  A  defendant  in  ejectment  in  the  circuit 
court  is  not  deprived  of  the  benefit  of  a  local  b&w 
uuder  which  he  is  entitled  to  the  value  of  his  im- 
provements, to  be  ascertained  by  commissioners 
ti>  be  appointed  by  the  court,  by  the  constitu- 
tional inability  of  the  court  to  dispense  with  the 
iuiT  in  such  cases,  as  he  may  have  complete  re- 
lief in  equity.  Hamilton  Bank  y.  Dudley,  2  Pet. 
492. 

5.  In  Louisiana,  where  one  who  has  held  pos- 
session mala  fide  may  be  allowed  the  cost  ot  his 
improvements  if  the  owner  of  the  premises  elects 
to  keep  them,  the  court  may  deny  a  specific  pay- 
ment where,  in  fact  and  in  good  conscience,  the 
possessor  has  received  their  value,  and  where 
the  case  is  such  that  a  specific  estimate  cannot 
be  made.    New  Orleans  v.  Gaines,  ]5  Wal.  624. 

6.  In  Mississippi,  one  may  have  purchased 
land  in  "  good  faith,"  within  the  meaning  of  that 
term  as  used  in  the  statute  and  construed  by  the 
courts  of  the  state,  so  as  to  entitle  him  to  tbe 
value  of  bis  improvements  if  ejected  by  one 
holding  a  paramount  title,  although  the  existence 
of  such  paramount  title  might  have  been  ascer- 
tained by  research.  Canal  Bank  v.  Hudson,  111 
U.  S.  66. 

7.  Under  the  treaty  of  1783  (8  Sts.  80),  a 
British  remainder-man  who  recovers  in  ejectment 
against  one  in  possession  under  a  purchase  of  the 
confiscated  life  estate  is  not  bound  by  the  state 
law  to  pay  the  tenant  for  improvements.  Carver 
V.  Astor,  4  Pet.  1. 

Liability  of  Sureties  on  Bond  for,  given  under 
Invalid  Law. 
See  Bond,  22./ 

¥KXTCATf    OBAim  —  Public  Lands  —  Lands 
in  California  —  In  peneral. 
See  Lands  op  United  States  —  Con- 
flicting Claims;  Lands  of  United 
States — Gbants  fbom  Fobmsa  Gov- 
ernments. 


—  Treaties  —  In  general. 
See  Tbeatt. 

miTABT  OOMmsnOV  —  Pouter  to  try  CivU- 
ians.l  Where  the  courts  are  open  and  in  the 
proper  and  unobstructed  exercise  of  their  func- 
tions, a  person  in  civil  life  and  unconnected  with 
the  military  service  cannot  be  tried  for  a  crim- 
inal offence  by  a  military  commission,  although  the 
privilege  of  the  writ  of  habeas  corpus  be  sus- 
pended.   Ex  parte  Milligan,  4  Wal.  2. 

2.  Not  even  under  authority  of  congress,  for 
congress  has  no  power  to  authorize  such  a  trial  in 
such  a  case.  [Chase,  C.  J.,  and  Watnb,  Swatne, 
and  MiLLXB,  JJ.,  dissenting.]    lb. 


MnjXABT    FOWEB  —  In  general. 
See  United  States  ;  Wail. 
Pouter  to  suppress  Rebellion, 
See  Kebellion,  6. 


MILITIA Power  of  President  to  call  out  — 

Proceedings  in  Case  of  Disobedience  of  his  Or. 
der  —  Construction  of  the  Act  of  1795  and  the 
Acts  of  1863  and  1864.]  The  act  of  Febru- 
ary 28,  1795  (1  Sts.  424),  which  confers  on  the 
president  power  to  call  out  the  militia  in  cer- 
tain cases,  IS  constitutional.  Martin  v.  Mott,  12 
Wheat.  19. 

2.  Under  that  act  the  president  is  the  exclu- 
sive judge  whether  an  exigency  for  the  exercise  of 
tbe  authority  thereby  conferred  has  arisen.    lb. 

3.  Disobedience  of  an  order  of  the  president 
thereunder  calling  out  the  militia  renders  a  citi* 
zen  liable  to  trial  l)y  court-martial.    lb. 

4.  A  court-martial  formed  for  the  purpose  of 
sudt  a  trial  need  not  be  formed  according  to  the 
rules  and  articles  of  war  as  enacted  by  the  act  of 
April  10,  1806  (2  Sts.  367),  but  under  the  act 
of  1795,  according  to  the  general  usage  of  the 
military  service.    lb, 

5.  Kor  does  a  court-nuirtial,  regularly  called 
under  that  act»  necessarily  expire  with  the  return 
of  peace,  there  being  no  such  limitation  in  the 
act.    lb. 

6.  A  requisition  is  an  order  within  the  mean- 
ing  of  that  act.    lb, 

7.  The  Pennsylvania  statute  of  March  28, 
1814,  providing  that  militiamen  of  that  state  re- 
fusing to  serve,  when  called  into  actual  service  by 
order  of  the  president,  should  be  liable  to  the 
penalty  prescribed  by  the  act  of  1795,  or  pre- 
scribed or  to  be  prescribed  by  any  subsequent 
act,  and  should  be  triable  by  state  court-martial, 
held  not  re])ugnant  to  the  constitution.  [Stort, 
J.,  dissenting.  J     Houston  v.  Moore,  5  Wheat.  1. 

8.  Section  25  of  the  act  of  March  3,  1863 
(12  Sts.  731),  for  enrolling  and  calling  out  the 
national  forces,  construed  with  section  12  of  the 
amendatory  act  of  February  24,  1864  (13  Sts. 
8),  is  limited  to  prevention  of  resistance  to  a 
draft ;  and  the  latter  section  is  limited  to  pre- 
vention of  resistance  to  the  enrolment.  United 
States  V.  Scott,  3  Wal.  642;  United  States  v. 
Murphy,  Id.  649. 

9.  The  notifying  of  enrolled  and  drafted  men 
to  report  for  duty  is  not  service  relative  to  en- 
rolment, within  the  meaning  of  the  latter  act ; 
and  hence  resistance  of  a  person  serving  such 
notice  is  not  punishable  thereunder,  united 
States  V.  Scott,  3  Wal.  642. 

10.  Nor  can  service  relative  to  the  enrol- 
ment be  deemed  a  service  reUtive  to  the  draft ; 
and  so  resistance  of  a  person  encaged  in  the 
former  service  is  not  punishable  under  the  former 
act.     United  States  v.  Murphy,  3  Wal.  649. 

Justice  of  Peace  of  District  of  Columbia, 
Officer  of  United  States  and  not  liable  to 
Militia  buty  under  Act  of  1792. 
See  COUETS-MABTIAL,  6. 
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KILLS  Aim  DAM8  —  Right  to  flood  Lands.] 
Whether  statutes  kuown  as  general  mill  acts,  per- 
nutting  any  owner  of  land  on  a  stream  not  navi- 
gable to  erect  dams  for  mills  and  to  flood  lands, 
can  be  upheld  as  a  taking,  by  delegation  of  the 
riglit  of  eminent  domain,  of  private  property  for 

5«iblic  use,  not  decided,  bead  v.  Amoskeag 
fanufacturing  Co.,  113  U.  S.  9. 
2.  Such  a  statute,  however,  —  the  New  Hamp- 
shire statute,  for  instance,  —  in  providing  by  juai- 
cial  proceeding  for  the  ascertainment  and  pay- 
ment of  dama^  to  the  owners  of  lands  flooded, 
and  in  regulating  the  manner  in  which  the  rights 
of  proprietors  may  be  asserted  and  enjoyed,  with 
a  due  regard  to  the  interests  of  all  and  to  the 
public  good,  is  not  unconstitutional  as  depriving 
them  oT  their  property  without  due  process  of 
law.     lb. 


—  Location  of  Claim  —  Notice. 
See  pi.  1-5. 

Improvements,  etc.,  to  be  made  by  Locator  — 
When  to  be  made  —  Adjoining  Claims  held 
in  Common. 
See  pi.  6-11. 

Conflicting  Claims  —  Practice  in  Proceed- 
ings to  determine. 
See  pi.  12-14. 
Conflicting  Claims  —  Evidence  of  Extent  or 
Priority  of  Possession  —  Water  Rights  — 
Applicability  of  the  Common  Law —  First 
in  Time,  first  in  Right. 
See  pi.  16-22. 

Conflicting  Claims  —  Construction  of  Com- 
promise  Agreements    between    Contiguous 
owners. 
See  pi.  23. 


Location  of  Claim  —  Notice.']     The 


act  of  Julv  9, 1870  (16  Sts.  217),  limiting  the  loca- 
tion  of  a  placer  claim  to  one  hundred  and  sixty  acres 
for  one  person  or  association  of  persons,  and  the 
act  of  May  10, 1872  (17  Sts.  91),  limiting  such 
location  to  twenty  acres  for  one  person,  do  not 
preclude  the  issue  of  a  single  patent  for  more 
than  one  hundred  and  sixtj  acres  on  one  appli- 
cation for  contiguous  locations  taken  up  by  dif- 
ferent persons,  and  subsequently  purchased  and 
held  by  one.  St.  Louis  Smelting  fc  Refining  Co. 
v.  Kemp,  104  U.  S.  636;  Tucker  v.  Masser, 
113  U.  S   203. 

2.  Under  the  act  of  July  26,  1866  (14  Sts. 
251),  and  the  act  of  1872,  the  location  of  a  mining 
claim  on  a  lode  or  vein  of  ore,  to  enable  the  loca- 
tor to  follow  the  dip  of  the  lode,  although  beyond 
the  side  lines  of  the  location,  should  be  made  along 
the  same  lengthwise  of  the  course  of  its  apex  at 
or  near  the  surface.  If  laid  otherwise,  e.  g., 
crosswise,  it  will  secure  so  much  only  of  the 
lode  as  it  actually  covers,  as  in  that  case  the  side 
lines,  for  the  purpose  of  defining  the  rights  of 
owners,  will  be  treated  as  end  hues,  which  are 
deemed  to  extend  downwards  perpendicularly. 


—  continued. 
Flagstaff  Silver  Mining  Co.  v.  Tarbet,  98  U.  S. 
463. 

3.  A  location  of  more  than  the  two  hundred 
lineal  feet  allowed  by  law  does  not  render  the 
whole  claim  void.  The  excess  may  be  rejected 
and  the  claim  held  good  for  the  rest.  Richmond 
Mining  Co.  v.  Rose,  114  U.  S.  676. 

4.  One  who,  after  liaving  posted  a  notice  of 
the  location  of  a  mining  claim,  is  prevented  by 
force  or  threats  from  sinking  the  shaft  necessary 
to  ilie  perfecting  of  his  location,  loses  no  rights, 
nor  can  his  tortious  dispossessor  acquire  any. 
Erhardt  v.  Boaro,  113  U.  S.  627. 

5.  A  notice  in  form  thus,  "  We,  tbe  un- 
dersigned, claim  1,500  feet  on  tbis  mineral-bear- 
ing  lode,  vein,  and  deposit,"  is  a  sufficient  notice 
of  a  churn  to  seven  nundred  and  fifty  feet  on 
each  side  of  the  stake  on  which  the  notice  is 
posted.    lb. 

6.  — ^  Tmprorements,  etc.,  to  be  made  by  Lo* 
caior — When  to  be  made  —  Adjoining  Claims 
held  in  Common.}  Under  the  act  of  1872,  requir- 
ing work  to  be  done  each  year  by  the  locator  of 
a  mining  claim,  and  the  amendatory  act  of  June 
6,  1874  (18  Sts.  61),  extending  tlie  time  for  do- 
ing work  to  January  1, 1876,  a  claim  would  then 
be  open  to  relocation  if  work  were  not  previ- 
ously done,  or  done  before  a  relocation  were  iu 
£M;t  made,  the  doing  of  work  before  a  relocation 
by  another  restoring  the  right  of  the  original 
locator.  According^,  where  work  was  done  at 
any  time  in  1876,  no  relocation  by  anotlier  hav- 
ing been  made  before,  there  could  be  no  forfeit- 
ure until  the  end  of  the  vear  1876,  and  a  reloca- 
tion by  another  in  December,  1876,  could  give  no 
rights  against  the  original  locator,  nor,  although 
his  rights  lapsed  Januarv  1,  1877,  could  such  re- 
location be  made  available  after  that  date ;  and 
the  original  locator,  therefore,  by  an  entry  and  a 
relocation  in  Eebrnary,  1877,  and  by  doin^  the 
necessary  work,  was  restored  to  his  onginal 
status.    Belk  v.  Meagher,  104  U.  S.  279. 

7.  And  the  entry  of  December,  1876,  not  be- 
ing accompanied  by  actual  possession,  could  not 
be  relied  on  as  the  beginning  of  an  adverse  pos- 
session on  which  rights  could  be  predicated.    lb. 

8.  Labor  and  improvements,  within  the  mean- 
ing of  the  act  of  1872,  are  deemed  to  have  been 
put  on  a  mining  claim,  whether  it  consists  of  one 
or  more  locations,  when  the  labor  was  performed 
or  the  improvements  were  made  for  its  develop- 
ment, although  in  fact  such  labor  and  improve- 
ments may  be  on  ground  which  originally  consti- 
tuted only  one  of  the  locations,  or  may  be  at  a 
distance  from  the  claim.  St.  Louis  Smelting  db 
Refining  Co.  v.  Kemp,  104  U.  S.  636. 

9.  Where  several  adjoining  claims  to  mineral 
lands  are  held  in  common,  work  for  the  benefit 
of  all  done  on  any  one  of  them  in  a  given  year, 
to  an  amount  equal  to  that  required  to  be  done 
by  all  in  that  year,  meets  the  requirement  of 
}  2324,  Rev.  Sts.,  and  prevents  a  relocation. 
Chambers^v.  Harrington,  111  U.  S.  360. 
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—  continued. 

10.  The  expenditure  necessary  to  protect 
niiniug  claims  against  adverse  location,  which 
section  2324  declares  may  suffice  as  to  claims 
held  iu  common,  if  made  on  any  one  of  them, 
must  he  made  for  the  benefit  of  all,  not  for  the 
benefit  of  one  to  the  neglect  or  at  the  expense 
of  the  others.    Jackson  v.  Roby,  109  U.  8.  440. 

U.  Where,  iu  a  suit  under  section  2326,  to  set- 
tle opposiuff  claims  to  mineral  lands,  the  claims 
both  depend  on  compliance  with  the  law  requiring 
expenditure  thereon,  and  neither  party  shows 
compliance,  the  finding  may  be  against  both.   lb. 

12.  ConJlicUng  Claims  —  Practice   in 

Proceedings  to  determine.']  The  filing  of  the 
complaint  is  a  commencement  of  proceedings, 
under  Rev.  Sts.  §  2326,  to  determine  conflictiug 
rights  in  mineral  lands.  Richmond  Mining  Co. 
V.  Rose,  114  U.  S.  576. 

13.  Where,  in  such  proceedings,  the  defend- 
ant demurs,  answers,  and  goes  to  trial  without 
objecting  that  the  complaint  was  filed  too  late, 
he  is  prmuded  from  raising  the  objection.    lb. 

14.  Pending  such  proceedings  in  court,  the 
officers  of  the  land  department  liave  no  right  to 
assume  from  the  fact  of  delay  a  waiver  of  the 
proceedings,  and  to  issue  a  patent  regardless  of 
the  adverse  claim,    lb. 

15.    Evidence  of  Extent  or  Priority  of 

Possession  —  Water  Rights  —  Applicability  of 
Vie  Common  Law  —  First  in  Time,  first  in 
Right.]  The  local  record  of  a  mining  community 
is  not  the  best  or  only  evidence  of  priority  or 
extent  of  actual  possession  of  a  mining  claim. 
Campbell  v.  Rankin,  99  U.  S.  261. 

16.  On  the  question  of  the  right  to  possession 
to  a  mining  claim,  neither  party  having  a  legal 
title  to  the  loctu  in  quo,  the  plaintiff  may  show 
prior  occupancy,  especially  when  accompanied  by 
a  deed  showing  color  of  right.     lb. 

17.  The  common  kw  as  to  the  rights  of  ripa- 
rian proprietors  to  the  use  of  running  waters 
b  inapplicable,  or  applicable  to  a  very  limited 
extent  only,  to  miners  on  public  mineral  lands  in 
the  Pacific  states  and  territories.  Prior  appro- 
priation there  gives  the  better  right  to  running 
waters  to  the  extent  in  quantity  and  quality 
necessary  for  the  purposes  to  which  they  are 
applied.     Atchisoti  v.  Peterson,  20  Wal.  507. 

18.  What  diminution  of  quantity  or  impair- 
ment of  quality  will  constitute  an  invasion  of  the 
rights  of  an  appropriator  depends  on  circumstan- 
ces ;  and  in  controversies  between  him  and  sub- 
sequent claimants  the  question  is  whether  the 
use  and  enjoyment  of  the  water  to  the  extent  of 
the  original  appropriation  have  been  impaired.  lb. 

19.  Under  the  act  of  July  26, 1866  (14  Sts. 
251),  which  provides  that  where  by  priority  of 
possession  rights  to  the  use  of  water  tor  mininff 
purposes,  etc.,  have  vested  and  are  recognized 
by  "  local  customs,  laws,  and  decisions  of  courts," 
the  possessors,  etc.,  shall  be  protected  therein, 
the  customary  law  among  occupants  of  public 
lands  is  deemed  valid,  and  may  be  shown  by  evi- 


—  contintied, 
dence  of  custom,  by  l^sktion,  or  by  the  deci- 
sions of  the  courts;  and  in  case  of  conflict  be- 
tween custom  and  statute  the  latter  will  prevail. 
Basey  v.  Gallagher,  20  Wal.  670. 

20.  By  the  customary  law  of  miners  in  Cali- 
fornia, the  owner  of  a  mining  claim  and  the  owner 
of  a  water-right  hold  their  respective  properties 
from  the  dates  of  appropriation,  the  first  in  time 
being  the  first  in  nglit,  the  enjojfment  of  both 
bein^  allowed  where  they  may  be  enjoyed  with- 
out mterference  with  each  other.  Jennison  y. 
Kirk,  98  U.  S.  453. 

21.  And  by  that  law  one  may  not  construct  a 
ditch  to  convey  water  across  the  mining  claim  of 
another,  taken  up  and  worked  according  to  that 
Uw  before  the  right  of  way  was  acquired  by  the 
ditch  owner,  so  as  to  prevent  the  further  work- 
ing of  the  claim  as  such  claims  are  worked,  as, 
for  instance,  by  the  method  known  as  the  hy- 
draulic process ;  nor  so  as  to  cut  off  the  water 
previously  appropriated  by  the  miner  for  that  or 
another  benencial  purpose.    lb. 

22.  Whether  equity  will  enjoin  an  interference 
with  the  rights  of  the  first  appropriator  of  run- 
ning water  on  public  mineral  lands  in  the  Pacific 
states  and  terntories  depends  on  considerations 
which  ordinarily  govern  courts  of  equity  in  the 
exercise  of  such  jurisdiction.  Atchison  v.  Peter* 
ion,  20  Wal.  507. 

23.  Construction  of  Compromise  Agree- 
ments between  Contiguous  Owners.]  An  agree- 
ment to  compromise  disputes  between  contiguous 
mining  companies  as  to  rights  to  mine,  etc.,  may 
be  construea  according  to  the  subject-matter,  and 
to  give  the  right  to  one  company  to  follow  the 
dip,  although  under  the  surface  it  may  extend 
under  the  land  which  on  the  surface  it  has  been 
agreed  shall  be  deemed  that  of  the  other  company. 
Richmond  Mining  Co.  y.  Eureka  Mining  Co., 
103  U.  S.  839. 

Claim  —  Meaning  of  the  Term. 

See  St.  Louis  Smelting  &  Refining  Co.  v. 
Kemp,  104  U.  S.  636. 

Claim  taxable  as  Property. 
See  Tax  —  Power,  52. 

Lien  on  Mines. 

See  Lien,  12. 
Mexican  and  Spanish  Grants. 

See  Lands  op  United  States — Grants 
FROii  Former  GoyERNMENTS,  27  et  seq. 

Partnership  in  Mines  —  Right  of  Member  — 
Dissolution. 
See  Partnership,  35,  36,  78. 

KSBEMSAlfOB — Advising,  etc.,  Robbery  of  the 
Mails. 
See  Post-oppice,  19. 

In  general. 

See  Grimes. 

Offence  under  Slave-trade  Act, 
See  Slays  Trade,  15. 
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UBJOINDEB  —  ActioM  —  In  general. 
See  Action,  1  et  seq. 

Counts  —  In  general. 
See  Pleading. 

Parties  —  In  general. 
See  Pajlties. 

MISFBISIOH  —  Treason  •—  What  constitutes. 
See  T&EASON. 

VISBSFBBSEHTAIIOH — Action  therefor,  in  gen- 
eral. 
See  Deceit. 

Contract  —  Affecting^  in  general. 
See  Contract. 

Contract  of  Insurance  —  Misrepresentation 
affecting. 

See  Insuilancb. 
In  general. 

See  Eaaud  —  In  gsitxral. 

IQBSIOHB  —  Lands  in  Oregon  occupied  as  Mis- 
sionary Stations  •—  TUle, 
See  Lands  op  United  States — Legis- 
lative Grants,  114. 

Lands  of  Missions  in  California — Mexican 
Grants. 
See  Lands  op  United  States — Grants 

FROM  FORICBR  GOVERNMENTS. 

HISSISSiFFi  BIVEB  —  Navigation  —  In  gen^ 
eral. 
See  Collision. 

Right  of  Riparian  Proprietor  to  erect  Pier  to 
hold  Boom  for  Logs, 
See  Waters,  29,  31. 

MIBSOUBI  —  Boundary  between,  and  Iowa, 
See  States  —  Boundaries,  3. 

Boundary  on  the  East — Middle  of  the  Stream. 
See  States  *- Boundaries,  6;  Waters, 
15. 

Lands  of  the  State  —  In  general  —  School 
Lands. 
See  Lands  of  States  —  Missouri. 


I  —  Contract  —  In  general. 
See  Contract. 

Law,  Mistake  of^  What  is-- As  to  Validity 
of  Judicial  ScUe. 
See  Railroad — Mortgage,  39. 

Money  paid  by  Mistake  — Recovery — Law  or 
Fact. 
See  Duties — Remedies  fob  Illegal 
Exaction,  4  et  seq. 

Money  paid  by  —  Recovery. 

See  Assumpsit,  24  et  seq. 
Relief  in  Equity  —  When — Law  —  Fact. 

See  Ei^uiTY  —  Jurisdiction,  90  et  seq. 


—  continued. 

Sealed  InstrumerU — Alteration  by  Court  of 
Law. 
See  Contract — Construction,  9. 

Writ   of  Error  —  Mistake   in   Date  —  No 
Effect,  when. 
See  Error — Bringing  and  perfect- 
ing, 35. 

MITTlinrB —  When  necessary. 

See  Criminal  Procedure,  5. 

KOBILB  —  Lands  —  Grants  from  United  States. 
See  Lands  of  United  States  —  Legis- 
lative Grants,  115. 

KODUICATIOH —  Contracts  —  In  general. 

See    Contract  —  Modification    and 
Merger. 

Injunction  —  In  general. 
See  Injunction. 

KOHST  —  What  constitutes.']  An  agreement  to 
pay  tbe  bearer  fifty  cents  in  goods  on  demand  is 
not  within  §  2,  act  of  July  17,  1863  (12  Sts. 
592),  wliicli  forbids  the  making,  etc.,  of  notes, 
etc.,  for  a  sum  less  than  a  dolmr,  "  intended  to 
circulate  as  money,  or  to  be  received  or  used  in 
lieu  of  lawful  money  of  the  United  States," 
although  intended  so  to  circulate  and  to  be  so 
received  and  used.  [Miller,  J.,  dissentiiig.] 
United  States  v.  Van  Auken,  96  U.  S.  366. 

Assets  in  the  Hands  of  Executor  or  Admini^ 
trator  —  What  is. 
See  Executor  and  Administrator  — 
Powers  and  Liabilities,  67,  68. 

Borrotcing — Power  of  Municipal  Corporation 
to  borrow. 
See  Municipal  Corporation — Fiscal 
Powers,  1  etseq.,  61-64. 

Confederate  —  In  general. 
See  Confederate  Monet. 

Contracts  —  In  what  money  solvable. 

See  Contract — Construction,  23  et  seq. 

Execution  —  May  be  taken  in. 
See  Execution,  11. 

Foreign  Money — Value  at  the  Custom-house 
in  Payment  of  Duties. 
See  Duties  —  Assessment,  43,  44. 

Had  and  received —  Action  therefor. 
See  Assumpsit,  13-19, 

Issuing  —  Power  of  Municipal  Corporations 
to  issue  Bills, 
See  Municipal  Corporation  —  Fiscal 
Powers,  8-10. 

Lent  —  Action  therefor. 
See  Assumpsit,  19,  23. 

Made  on  Execution  not  Property  of  Execution 
Creditor  while  in  Hands  of  Officer^  and  not 
Subject  to  his  Creditors. 
See  Execution,  12. 
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XOHST  —  contintted. 

Paid  to  Collector  of  Customs  under  Mistake  of 
Law  or  Fact  —  Recovery. 
See  Duties  —  Remedies  fob  Illegal 
Exaction,  4  et  seq. 

Paid  —  Action  there/or. 

See  Assumpsit,  20-22. 
Payment  —  In  what  Money  Agent  may  accept 
Payment  of  Debt  due  Principal, 

See  Agency,  19. 

Tender —  In  what  Money  made  — Power  of 
Government  to  borrow. 
See  Tender. 

KOVTH — Meaning  of  the  Word.}  If  the  parties 
to  a  contract  use  the  word  "month/'  without 
defining  it,  it  is  to  he  construed,  in  the  ahsence 
of  a  statutory  provision,  to  mean  a  calendar,  not 
a  lunar,  month.    Sheets  v.  Selden,  2  Wal.  177. 

XOHUMENTB  —  Boundary  —  Matter  of 

See  BouNDAKT,  4. 
Construction  of  Entries  of  Public  Lands, 

See  Lands. 
Control  Courses  and  Distances,  when. 

See  Deeds — Constbuction,  3  et  seq. 

KOOT  CASE  —  Supreme  Court  will  affirm  on 
Appeal  or  Error  without  considering. 
See  Appeal  and  Erbob — Pboceedings 
above,  471,  472. 

Supreme  Court  will  not  hear. 

See  SupBEME    CouBT  —  Pbacticb,  22 
et  seq. 

HOBXOfKJSIK — Constitutional  Provision  respect- 
ing Religious  Establishment. 
See  Constitution,  8. 

Polygamous    Marriage  —  When   punishable 
under  Rev.  Sts.  }  5352. 
See  Bjgamy,  2. 

XOBTOAGE  —  Assignment  —  In  general. 
See  Mortgage — Assignment. 

Chattels  —  Mortgage  in  general. 
See  Chattel  Mortgage. 

Foreclosure  —  In  general. 

See  Mobtgage  —  Fobeclosube. 

Form  and  Requisites  of  Mortgage  —  In  gen- 
eral. 
See  Mobtgage — Eobk  and  Requisites. 

General  Matters. 

See  Mortgage — In  genebal. 

Grantee  of  Equity  of  Redemption. 

See  Mobtgage  —  Gbantee  of  Equht. 

Merger  —  In  general. 

See  Mobtgage  —  Mebgbb. 

Mortgagee  —  In  general. 

See  Mobtgage— Mobtgaoeb. 


KQBTGAOE  —  continued. 
Mortgagor  —  In  general. 

See  Mobtgage  —  Mobtgagob. 
Payment  —  In  general. 

See  Mobtgage  —  Payment. 
Power  of  Sale  in  Mortgages  —  In  general. 

See  Mobtgage — Poweb  of  Sale. 
Priorities  —  In  general. 

See  Mobtgage  —  Pbiobity. 

Railroads  —  Mortgages  (hereof —  In  general. 

See  Railboad — Mobtgage. 
Redemption — In  general. 

See  Mobtgage  —  Redemption. 
Subrogation  —  In  generaL 

Set  Mobtgage  —  Subbogation. 
Validity  of  Mortgages  —  In  general. 

See  Mobtgage  —  Validity. 

KQBIOAOE  —  A8SI0H1IE1IT  —  Assignee  unaf 
fected  bv  Subsequent  Equities^  etc."]  Where  a 
negotiahle  note  and  a  mortgage  given  to  secure 
its  payment  are  assi^ed  before  maturity  to  one 
who  takes  in  good  faith  and  for  value,  he  is  un- 
affected by  equities  subsequently  arising  between 
mortgagor  and  mortgagee,  on  a  collateral  agree- 
ment ot  which  he  has  no  notice,  and  may  enforce 
the  mortgage  for  the  full  amount  of  the  note. 
Carpenter  v.  Lonaan,  16  Wa).  271. 

2.  The  lawful  holder  for  value  of  a  note  pur- 
chased before  maturity  is  entitled  to  avail  himself 
of  a  lien  given  on  land  by  a  trust  deed  to  secure 
its  payment,  notwithstanding  a  release  of  record 
of  "  all  the  right,  title,  interest,  claim,  and  de- 
mand "  of  the  trustee,  who  has  acquired  the  title 
by  oonveyauces  subsequent  to  the  trust  deed,  the 
release  not  acknowledging  payment  of  the  note, 
and  the  land  having  been  conveyed  by  the  trustee 
subsequent  to  the  execution  of  the  release  by 
deed  of  trust  to  secure  his  own  indebtedness. 
Swift  V.  SmUh,  102  U.  S.  442. 

3*  Where,  by  mistake,  a  covenant  is  inserted 
in  a  deed  of  mortgaged  land,  binding  the  grantee 
to  assume  and  pay  the  mortgage,  and  on  dis- 
covery thereof  toe  grantor  executes  a  deed  of 
release  of  the  covenant,  a  third  party,  who  buys 
the  mortgage  notes  after  the  conveyance  and  be- 
fore the  release,  in  ignorance  of  the  supposed 
agreement,  and  doing  nothing  on  the  faith  of  it, 
cannot  charge  the  grantee  with  the  payment 
thereof,  although  he  has  paid  interest  thereon. 
Drury  v.  Hayden,  111  U.  S.  223. 

Effect  of  Assignment  of  Debt  secured  by. 
See  Assignment,  10. 

KOBIOAGE  —  7QBECL0SUBS  —  In  general  — 
Preliminary  Proceedings,  Demand,  etc.  — 
Remedy  by  Proceedings  on  the  Mortgage 
Debt. 

See  pi  1-7. 
Pleading —  What  the  Bill  should  allege^ 
What  Relief  it  should  ask. 
See  pi.  8-10. 
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XOBTGAGE  —  7QBSCL08UBE  —  continued. 
Parlies  — Who  necessary  — Who  Real  Parties 
in  Interest. 
See  pi.  11-19. 
Decree  —  What  covered — Who  affected  — 
Form  and  Effect  in  general  —  Decree  for 
Deficiency  —  For  Costs  —  Finality  —  Set- 
ting aside  Decree. 
See  pi.  20-39. 
Sale  under  Decree  —  Order  of  SaU,  how  is- 
sued —  Adjournment  —  Sale,   how  made 
and  what  necessary  to  Validity  —  Caveat 
Emptor  —  Setting  aside  Sate. 
See  pi.  40-51. 
Effect  of  Foreclosure  Proceedings  taken  dur- 
ing the  Rebellion  in  the  Absence  of  the  Mart- 
gagor. 

See  pi.  52,  53. 

1.  In  general  —  Preliminary  Proceed- 
ings, Demand,  etc.  —  Remedy  by  Proceedings  on 
the  Mortgage  Debt."]  Where  mortgage  bonds  of 
a  corporation  are  payable  at  a  particular  place, 
demand  of  payment  need  not  be  made  tliere  be- 
fore suit  is  brought  to  foreclose  the  mortgage, 
if  the  corporation  is  insolvent  and  has  no  funds 
there.     Shaw  v.  BiU,  95  U.  S.  10. 

2.  Objection  to  a  bill  to  foreclose  a  mortgage 
on  property  in  custodia  legis  by  possession  of  a 
receiver,  for  that  it  was  filed  without  leave,  is  not 
available  where  the  bill  was  brought  in  the  same 
court  by  which  the  receiver  was  appointed,  where 
a  year  and  a  half  has  eUpsed  since  the  filing  of 
the  bill,  where  the  objecting  party  has  appeared, 
answered,  and  cross-examined  the  oomptaiuant's 
witnesses  without  objecting,  and  where  orders 
have  been  made  to  facilitate  the  progress  of  the 
suit.  The  defendant  must  be  deemed  to  have 
acmiiesced,  and  leave  must  be  presumed.  Jerome 
v.  McCarter,  94  U.  S.  734. 

3.  A  mortgage  payable  by  instalments,  which 
provides  that  on  aefault  as  to  any  one  of  them 
the  entire  debt  may  be  deemed  due  and  collect- 
ible, may  be  foreclosed  for  the  entire  sum  in  case 
of  such  default,  notice  being  given  by  the  mort- 
gagee of  an  election  to  consider  the  whole  due 
bst'ore  the  filing  of  the  bill  Noonan  v.  Lee,  2 
Black,  499. 

4.  Where  a  first  mortgagee  is  made  a  partv  to 
a  bill  brouffht  by  a  second  mortgagee  to  foreclose 
the  secona  mortgage,  and  is  duly  notified,  he 
cannot  complain  of  the  acts  of  a  receiver  ap- 
pointed therein,  done  before  he  sees  fit  to  appear, 
or  done  afterwards  without  objection,  the  appoint- 
ment and  the  acts  complained  of  bein^  justified 
by  the  exigencies  of  the  case,  and  being  neces- 
sary for  the  preservation  and  benefit  of  the 
property.  Miltenberger  v.  Logansport,  Craw- 
fordsviile,  ff  Southwestern  Railway  Co.,  106 
U.  S.  286. 

5.  Tbe  holder  of  a  note  secured  by  mortgage 
may  proceed  at  law  and  in  equity  at  the  same 
time,  nntil  he  obtains  actual  satisfaction  of  the 
debt.     Ober  v.  Gallagher,  93  U.  S.  199. 
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6.  SemUe  that  a  mortgagee  cannot  levy  on 
the  property  mortgaged  an  execution  issued  on 
a  judgment  rendered  in  a  snit  on  the  mortsrasre 
deot.  Pugh  v.  Fairmount  Gold  j*  Silver  Min- 
ing Co.,  112  U.  S.  238. 

7.  However  this  may  be,  a  sale  under  an  exe- 
cution issued  on  a  judgment  recovered  in  a  suit 
on  part  of  the  notes  secured  by  a  mortgage,  does 
not  affect  the  right  of  the  holders  of  other  of 
the  notes  to  foreclose  the  mortgage.    lb. 

8.  Pleading  —  What  the  BUI  should 

allege — What  Relief  it  should  ask.'\  A  deed 
canuot  be  foreclosed  as  an  equitable  mortgage 
on  a  bill  which  sets  out  the  instrument  as  a 
valid  legal  mortgage;  there  must  be  a  new  bill 
setting  out  the  compbiinant's  equity.  Koehler 
V.  Black  River  Falls  Iron  Co.,  3  Black,  715. 

9.  In  a  suit  to  foreclose  a  mortgage,  it  need 
not  be  alleged  in  the  bill  that  the  fadure  to  pay 
was  not  the  result  of  a  contingency,  the  occur- 
rence of  which  it  was  agreed  should  excnse  a 
default.  This  is  matter  of  defence.  Little  Rock 
Waterworks  Co.  v.  Barret,  10^  U.  S.  516. 

10.  In  a  foreclosure  suit  by  a  second  mort- 
gagee, where  the  lien  of  the  first  mortgage  is 
admitted;,  and  the  first  mortgagee  is  made  a  party 
to  the  suit,  and  a  receiver  is  prayed  for,  the  bill 
is  not  necessarily  defective  in  not  asking  direct 
relief  against  the  first  mortgagee.  Miltenberger 
V.  Logansport,  Craufordsville,  jr  Southwestern 
Railway  Co.,  106  U.  S.  286. 

11.   Parties  —  Who  necessary  —  Who 

Real  Parties  in  Interest.^  To  proceedings  to 
foreclose  a  mortgage,  a  subseqnent  lien  creditor 
is  not  a  necessary  party ;  and,  although  joined, 
he  need  not  join  in  t  he  appeal  where  he  has  not 
appeared ;  a  fortiori,  where  the  only  matter  in 
controversy  is  the  amount  of  the  plaintiff's  debt, 
which  he  does  not  contest.  Brewster  v.  Wake- 
field, 22  How.  118. 

12.  A  junior  incumbrancer  is  not  a  necessary 
party  to  proceedings  to  enforce  the  lien  of  the 
senior  incumbrance.  Howard  v.  Milwaukee  ff 
Sl  Paul  Railway  Co.,  101  U.  8.  837. 

13.  The  holders  of  bonds  secured  by  a  trust 
deed  are  not  necessary  parties  to  proceedings  to 
foreclose,  the  trustees  being  their  representatives 
and  acting  for  them.  Vose  v.  Branson,  6  Wal. 
452. 

14.  Where  the  mortgaged  premises  have  been 
conveyed  in  trust,  subject  to  the  mortgage,  for  the 
benefit  of  children  bom  and  to  be  bom,  all  chil- 
dren m  esse  should  be  made  parties  to  a  bill 
to  foreclose ;  and  any  not  joined  will  not  be  con- 
cluded.    Clark  V.  Reybum,  8  Wal  318. 

15.  The  assignee  of  a  bond  and  mortgage, 
who  holds  it  as  collateral  security,  is,  if  not  tne 
real  party  in  interest  for  the  purpose  of  a  suit 
thereon,  a  "  tmstee  of  an  express  trust,**  within 
the  meaning  of  the  New  York  code,  and  ma^  sue 
without  joining  his  assignor ;  and  hence,  if  in 
such  suit  the  defendant  recoup,  and  iudgment  go 

I  accordingly  for  less  tlian  the  face  of  the  mortgage. 
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the  assignor  is  concluded,  and  cannot  maintain  a 
suit  for  the  sum  deducted.     Chew  v.  Bnmagen, 
13  Wal.  497. 

16.  Where  a  joint  tenant  assumes  to  mort- 
gage the  whole  estate  instead  of  his  share  merely, 
—  the  record  showing  his  title,  — the  other  joint 
tenants  are  neither  necessary  nor  proper  parties 
defendant  to  a  suit  to  foreclose,  no  relief  being 
claimed  against  them.  Stephen  y.  BeaU,  22  WiJ. 
329. 

17.  Prior  mortgagees  are  not  necessary  parties 
to  a  bill  by  a  junior  mortgagee,  seeking  oiuy  the 
foreclosure  or  the  sale  of  the  equity  of  reaemp- 
tion.     Jerome  v.  Mc Carter,  94  U.  8.  734. 

18.  Que  who  claims  adversely  to  both  mort- 
gagor and  mortga^  is  not  a  proper  party  de- 
fendant in  proceedings  to  foreclose.  Dial  ▼.  Rey- 
nolds, 96  U.  S.  340. 

19.  Where  a  moHgage  of  land  in  Louisiana 
contains  the  pact  de  non  alienando,  and  the  mort^ 
gagor's  interest  is  afterwards  confiscated  under 
the  act  of  July  17,  1862  (12  Sts.  589),  in  a  sub- 
sequent proceeding  by  the  mortgagee  to  enforce 
the  mortgage,  the  mortgagor  is  the  only  neces- 
saiy  party  oefendant,  as  iu  other  cases  of  alien- 
ation.    Avegno  v.  Schmidt,  113  U.  S.  293. 

20.  Decree  —  What  covered  —  Who  af- 
fected —  Form  and  Effect  in  general  —  Decree 
for  Deficiency  —  For  Costt  — Finality —  Setting 
a»ide  Decree.]  In  the  absence  of  a  rule  of  the 
supreme  court  providing  otherwise,  the  federal 
courta  will  make  no  decree  on  a  bill  to  foreclose 
for  payment  of  such  nart  of  the  mortgage  debt 
as  may  remain  unpaia  after  application  of  the 

?roceea8  of  the  sale  of  the  mortgaged  property. 
ioonan  v.  Lee,  2  Black,  499.    [See,  nowever, 
rule  of  April  18,  1864] 

21.  This  is  true  of  a  territorial  court  as  well 
as  of  courts  organized  under  the  judiciary  act. 
[Nblson,  Swayne,  and  Fibld,  JJ.,  dissenting.] 
Orchard  v.  Hughes,  1  Wal.  73. 

22.  Foreclosure  and  sale  under  a  junior  mort- 
gage does  not  affect  a  prior  mortgagee  who  is  not 
a  party  thereto.  Firdey  v.  United  States  Bank, 
11  Wheat.  304.  And  see  Rankin  y.  Scott,  12 
Wheat.  177. 

23.  A  decree  of  sale  in  a  suit  to  foreclose  a 
mortgage  in  which  known  cestuis  que  trust  are 
not  joined,  the  only  defendant  being  the  trustee, 
who  made  the  mortgage  on  account  of  the  known 
eestuis  que  trusty  does  not  bind  the  title  of  the 
latter.     Olieer  v.  Piatt,  3  How.  333. 

24.  All  action  which,  in  effect,  is  the  ordinary 
hypothecary  action  of  the  law  of  Louisiana, — an 
action,  t.  e ,  where  payment  of  a  special  mort- 
gage  is  to  be  enforced,  —  is  not  a  proceeding  in 
rem,  although  called  a  real  action,  and  the  judg- 
ment rendered  will  not  bind  a  prior  mortgagee 
not  made  a  party  thereto.  Dupasseur  v.  Rocher- 
eau,  21  Wal.  130. 

25.  The  party  in  possession  of  land  under  a 
oouveyanoe  from  the  mortgagor's  grantee,  made 
pending  a  foreclosure  suit  to  which  the  mort- 
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gagor's  grantee  (then  in  possession)  was  not 
made  a  party,  cannot  be  put  out  of  possession 
by  the  purchaser  at  the  foreclosure  sale.  The 
decree  does  not  bind  liim,  as  it  does  not  his 
grantor.     Terrell  v.  Allison,  21  Wal.  289. 

26.  Although  an  elder  mortgagee  should  be 
joined  in  a  suit  brought  to  foreclose  a  junior 
mortgage  and  to  enforce  a  sale  of  the  mortgaged 
premises,  yet  if  he  be  not  joined,  and  a  decree 
for  foreclosure  and  sale  be  made  and  executed 
with  the  consent  of  the  mortgagor  before  the 
existence  of  a  prior  mortgage  becomes  known  to 
the  court,  it  is  not  erroneous  to  refuse,  on  the 
petition  of  the  mortgagor,  to  vacate  the  decree 
and  let  in  the  prior  mortgagee,  such  mortgagee's 
rights  being  unaffected  by  such  sale.  Finley  v. 
United  States  Bank,  11  Wheat.  304. 

27.  Neither  the  mortgagee  nor  bis  assignee  iu 
bankruptcy  can  object  to  the  order  in  which  the 
priority  of  valid  and  subsisting  liens  on  the  mort- 
^ged  premises  is  fixed  by  a  decree  of  foreclosure. 
Jerome  v.  Mc Carter,  94  U.  S.  734. 

28.  Where,  in  a  suit  in  equity  to  foreclose 
a  mortgage,  it  appears  that  the  plaintiff's  posses- 
sion of  the  notes  secured  by  the  mortgage  is 
tortious,  the  suit  should  be  dismissed.  Weaver 
V.  Field,  114  U.  S.  244. 

29.  Purchasers  with  notice  of  the  mortgage  are 
not  entitled  to  a  deduction  of  the  value  of  any 
improvements  they  may  have  made  on  the  mort- 
gaged premises  from  the  proceeds  of  a  sale  on 
a  bill  to  foreclose.  Hughes  v.  Edwards,  9 
Wheat.  489. 

30.  Nor  to  an  apportionment  of  the  debt 
among  all  the  seyeial  parcels,  ihe  mortgagee 
having  a  right  to  have  a  sale  of  all  for  payment 
of  the  debt.     lb. 

31.  W^here  a  decree  of  foreclosure  and  sale 
for  default  in  payment  of  a  sum  due  contains  a 
clause  authorizing  the  complainant,  on  petition, 
to  have  an  order  of  sale  on  default  as  to  any 
future  instalment,  successive  orders  on  such 
summary  proceedings  are  regular  and  sufficient. 
Fleming  v.  Soutter,  6  Wal.  747. 

32.  A  decree  of  strict  foreclosure  which  does 
not  find  the  sum  due,  nor  allow  time  for  redenip. 
tion,  but  is  final  and  conclusive  in  the  first  in- 
stance, cannot  be  sustained,  in  the  absence  of 
special  authority  of  law.  Clark  v.  Reybum,  8 
Wal.  318. 

33.  Where,  after  the  commencement  of  a  suit 
brought  to  determine  the  amount  of  the  lien  of 
a  mortgagee,  payments  are  made  to  him  on  the 
mortgage,  they  must  be  considered  in  computing 
the  amount  for  which  judgment  should  be  ren- 
dered.    Wood  v.  Weimar,  104  U.  8.  786. 

34.  Where  a  decree  foreclosing  a  mortgage  is 
defective  in  omitting  to  provide  for  redemption, 
and,  because  of  such  defect,  the  defendant  appeals, 
his  right  to  have  the  decision  reviewed  and  re- 
versed by  the  supreme  court  is  not  affected  by 
his  omission,  dunn^  the  period  fixed  by  statute 
for  exercising  the  nght  or  redemption,  to  tender 
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the  necessary  amount.     Mason  y.  Northwestern 
Insurance  Co.,  106  U.  S.  163. 

35.  A  statute  which,  like  {  808,  Key.  Sts., 
relating  to  the  District  of  Columbia,  provides  that 
the  decree  in  a  foreclosure  suit,  besides  subject- 
ing the  moi-tgaged  property  to  the  satisfaction  of 
the  demand,  shall  adjudge  that  the  plaintiff  re- 
cover his  demand  against  the  defendant,  and  have 
execution  therefor,  authorizes  a  decree  in  per- 
sonam  for  the  deficiency.  Dodge  y.  Freedman's 
Savings  Sr  Trust  Co.,  106  U.  S.  445. 

36.  Where  tlie  mortgage  provided  for  payment 
of  the  foreclosure  expenses  of  the  mortgagee,  the 
court  allowed  the  trustee  counsel  fees  in  addition 
to  the  taxed  costs.  Bronson  y.  La  Crosse  jr 
MUtoaukee  Railroad  Co.,  2  Wal.  283. 

37.  The  noii-revival  of  a  suit  for  foreclosure, 
on  the  death  of  the  defendant  after  decree  of  fore- 
closure and  sale,  and  before  confirmation  of  the 
sale  thereunder,  is  not  error,  such  a  decree  being 
final  on  the  merits.  Whiting  y.  United  States 
Bank,  13  Pet.  6. 

38.  Unless  the  rij^hts  of  third  persons  have 
intervened,  a  corporation  may  bring  a  suit  to  set 
aside  for  fraud  a  decree  of  foreclosure  rendered 
against  it,  although  not  ignorant,  during  the  pen- 
dency of  the  foreclosure  suit,  of  the  facts  relied 
on  to  impeach  the  decree,  such  as  that  its  direc- 
tors and  counsel  did  not  represent  its  interest, 
but  their  own,  the  corporation  being  then  power- 
less, because  misrepresented,  to  resist  the  action 
of  its  directors ;  and  the  time  during  which  an 
appeal  from  the  decree  thus  rendered  was  pend- 
ing should  not  be  counted  in  considering  the 
question  of  laches  in  instituting  the  proceeding 
to  impeach  the  decree.  Missouri  Pacific  Rail- 
road Co.  V.  Missouri  Pacific  Railway  Co.,  Ill 
U.  S.  505. 

39.  Where  one  seeks  to  foreclose  a  mortgage 
on  land  sold  free  from  incumbrances  under  a 
decree  in  proceedings  in  bankruptoy,  to  which  he 
was  not  a  party,  be  cannot  impeach  the  decree  so 
far  as  it  is  against  himself,  and  at  the  same  time 
uphold  it  for  the  extinguishment  of  adverse  liens. 
It  he  is  permitted  to  foreclose,  his  mortage 
should  have  its  orij^inal  position  as  to  nrionties, 
and  the  purchaser  should  be  reimbursea  his  out- 
lay for  taxes  and  necessary  repairs,  and  should 
account  for  rent.s  and  profits.  Factors^  §•  Trad- 
ers* Insurance  Co.  v.  Murphy,  111  U.  S.  738. 

40.   Sale  under  Decree  —  Order  of  Sale, 

how  issued — Adjournment  —  Sale,  how  made 
and  what  necessary  to  Validity  —  Caveat  Emptor 
—  Setting  aside  Sale.]  Under  the  Indiana  code 
the  order  of  sale  in  foreclosure  proceedings  is  to 
all  intents  an  execution,  and  as  such  must  issue 
under  seal  of  the  court,  otherwise  it  will  be  void. 
jEtna  Insurance  Co.  v.  Hallock,  0  Wal.  556. 

41.  And  without  such  an  order  the  sheriff  has 
no  power  to  sell,  and  the  sale  will  give  no  title.  Ih, 

42.  An  officer  who  makes  a  sale  under  a  de- 
cree of  foreclosure  has  power,  for  cause,  in  the 
exercise  of  a  sound  discretion  and  under  control 
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of  the  court,  to  adjourn  the  sale  from  time  to 
time.  Blossom  v.  Milwaukee  ^  Chicago  Rail- 
road Co.,  3  Wal.  196. 

43.  When  the  decree  is  that  sale  shall  be  made 
unless  the  mortgagors  previously  pay  the  debt, 
short  adjournments  maae  .to  enable  the  mort- 
gagors to  arrange  to  pay  are  for  good  cause.    lb. 

44.  Where  a  mortgagor  of  land  and  buildings 
adds  machinery  and  water-power,  so  that  all  to- 
gether constitute  a  paper-mill,  all  should  be  sold 
together  as  a  unit  in  case  of  foreclosure,  such 
course  being  obviously  best  for  all  concerned. 
HUl  y.  Farmers*  4*  Mechanics*  National  Bank, 
97  U.  S.  450. 

45.  A  holder  of  mortgage  bonds  whose  rights 
are  fully  protected  by  the  decree,  e.  g.,  by  order 
for  payment  of  bonus  with  interest,  cannot  be 
heard  to  object  to  the  confirmation  of  the  sale  on 
foreclosure.     Crawshay  v.  Soutter,  6  Wal.  739. 

46.  In  Louisiana,  elsewhere  than  in  the  two 
parishes  excepted  by  the  statute,  an  actual  seizure 
of  the  land  is  necessary  to  the  yalidity  of  a  sale 
under  a  foreclosure  of  a  mortgage.  Watson  y. 
Bondurant,  21  Wal.  123. 

47.  Where  a  decree  foreclosing  a  mortgage  and 
directing  a  sale  of  the  property  orders  to  be  paid 
a  sum  larger  than  is  due  as  a  condition  preceaent 
to  the  right  to  redeem,  the  error  is  vital  and  the 
sale  invalid ;  as,  for  instance,  where,  interest  be- 
ing in  arrear,  the  decree  orders  a  sale  unless  priu- 
cipal  and  interest  shall  be  paid  within  twenty 
days.  And  the  case  is  not  altered  by  the  fact 
that  the  mortgage  contains  a  provision  that  in  the 
event  of  a  sale  for  a  default  in  payment  of  interest 
the  property  shall  be  sold  as  an  entirety  free  from 
the  incumbrance  of  the  mortgage,  and  the  pro- 
ceeds applied  to  the  payment  of  principal  as  well 
as  of  interest.  Chicago,  Danville,  ^  Vincennes 
Railroad  Co.  y.  Fosdick,  106  U.  8.  47. 

48.  An  irregular  judicial  sale  at  suit  of  the 
mort.gagee  of  the  property  passes  all  rights  of  the 
mortg£^ee  as  such  to  the  purchaser,  even  al- 
though no  bar  to  the  equity  of  redemption. 
Brobst  y.  Brock,  10  Wal.  519. 

49.  As  the  rule  of  caveat  emptor  applies  to  a 
purchaser  at  a  foreclosure  sale,  he  cannot  retain 
from  his  bid  a  sum  sufficient  to  pay  taxes  which 
were  a  subsisting  lien  on  the  property  at  the  date 
of  the  decree.  Osterherg  v.  Union  Trust  Co., 
93  U.  S.  424. 

50.  In  Louisiana,  while  the  pact  de  non  alien- 
ando  makes  it  unnecessary  for  the  mortgagee,  in 
foreclosing  the  mortgage,  to  make  a  purchaser 
from  the  mortgagor  a  party  to  the  proceeding, 
yet  such  purchaser  may  have  the  sale  annulled  if 
the  forms  of  law  have  not  been  followed  in  mak- 
ing it,  as,  e.  g.,  if  there  has  not  been  an  actual 
seizure  of  the  land,  the  law  requiring  it.  Watson 
V.  Bondurant,  21  Wal.  123. 

51.  If  a  moi*tgagor  would  impeach  the  title,  on 
its  face  absolute,  acquired  by  a  purchaser  at  a  sale 
on  foreclosure  on  the  ground  tiiat  a  parol  agree- 
ment with  the  mortgagee  and  the  purchaser  en« 
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titled  him  to  a  recoavevance,  he  must  prove  his 
case  by  satisfactory  and  convincing  evidence,  — 
evidence,  e,  g.,  such  as  would  justilj  the  rcfornia- 
tiou  of  a  written  instrument  on  the  ground  of  mis- 
fake.     Hotdand  v.  Blake,  97  U.  S.  624. 

52.  —  Effect  of  Foreclosure  Proceedings 
taken  during  the  RelMion  in  the  Absence  of  the 
Mortgagor.]  Foreclosure  proceedings  taken  dur- 
ing the  war  and  while  the  mortgagor  was  in  the 
confederacy  and  forbidden  to  enter  the  Union 
lines,  did  not  extinguish  the  equity  of  redemption. 
Dean  v.  Nelson,  10  Wal.  158 ;  Lasere  v.  Roch- 
ereau,  17  Wal.  437. 

53.  But  where  a  resident  of  a  confederate  state 
Toluntarily  went  within  the  confederate  lines  on 
occupation  by  the  federal  forces  of  the  place 
where  he  resided,  and  there  remained  notwith* 
standing  a  ])roclamation  of  amnesty,  he  cannot 
assert  that,  in  proceedings  against  him  in  the 
local  court,  taken  in  his  ansence  under  a  statute 
providing  a  remedy  against  absconding  debtors, 
the  court  acquired  no  jurisdiction.  Ludlow  v. 
Ramsey,  11  Wal.  581. 

Agreement  hy   Holders  of  Notes  to  convert 
Notes  into  Stock — When  a  Bar  to  Fare- 
closure  Proceedings, 
See  CoNT&ACT  —  What  constitutes,  10. 

Alien  Mortgagee  may  foreclose. 
See  Alien,  16. 

Appeal  from  Order  respecting  Confirmation  of 
Sale. 
See  Appeal — Taking  and  perfecting, 
13. 

Bankruptcy  —  Effect  on  Pending  Foreclosure 
Suit. 
Sec  Bankbuftct  —  Effect,  3. 

Decisions  respecting  the  Order  in  which  Differ- 
ent Parcels  of  Mortgaged  Property  shall  he 
subjected  to  Satisfaction,  followed  by  Federal 
Courts. 
See  Federal  Courts  —  State  Laws, 
Rules  of  Decision,  68. 

Decree  against  Fraud  in  the  Contract  conclu- 
sive in  an  Action  on  the  Notes. 
See  Judgment— Conclusiveness,  92, 93. 

Decree  —  Conclusiveness. 

See  Appeal  and  Error — Proceedings 

ABOVE,  231. 

Decree  in  Proceedings  to  confiscate  the  Mort' 
gage —  Conclusiveness. 
See  Confiscation,  47. 

Decree  —  Judgment  Lien  discharged. 
See  Judgment  —  Lien,  16. 

Decree  —  What  is,  in  Louisiana. 

See  Appeal  and  Error  -^  Jurisdiction, 
168. 

Decree — When  Final  for  Purposes  of  Appeal. 
See  Appeal  and  Error — Jurisdiction, 
161  et  seq, 

you  u.  —  8 
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Decree  —  Whether  Person  not  joined  is  Mort^ 
gagee. 

See  Judgment —  Conclusiveness,  150. 

Dismissal  —  When  it  appears  that  Mortgagor 
had  no  Title,  the  Court  should  dismiss. 
See  Equity  —  Jurisdiction,  53. 

Distribution  of  Surplus  —  Rights  of  Taker  of 
Overdue  Note. 
See  Bills  and  Notes  —  Indorsement, 
46. 

Intervention  —  Holders  of  Second  Mortgage 
Bonds. 
See  Appeal  and  Error  —  Jurisdiction, 
169. 

Jurisdiction  where  Property  has  been  purchased 
by  State  on  Foreclosure. 
See  States  —  Suits,  11. 

Limitation  —  Statute. 

See  Limitations  —  Statutes,  59. 

Petition  to  set  aside  Foreclosure  Sale  should 
explain  Delay. 
See  Equity  —  Laches  and  Limitation, 
30. 

Purchaser  —  How  put  in  Possession, 
See  Assistance,  Writ  of. 

Removal  of  Suit  from  State  Court. 

See  Removal  of  Causes,  70  et  seq. 

Sale  —  Assignment  of  Claims  against  United 
States  —  Prohibition  extends  to  Procurement 
of  Rights  by  Sale  on  Foreclosure. 
See  United  States —  Claims,  1. 

Sale  set  aside  for  Fraud —  Use  and  Occupa- 
tion — Judgment. 
See  Set-off,  14. 

Suit  in  Circuit  Court  by  one  who  took  Assign- 
ment with  a  View  to  suing  in  that  Court. 
See    Circuit    Court  —  Jurisdiction, 
122-124. 

MOBIGAGX  —  FOBM  AHD  BEQTTIBITBS  —  In 

general —  What  constitutes  a  Mortgage  — 
**  Once  a  Mortgage,  always  a  Mortgage**  — 
Equitable  Mortgages. 

See  pi.  1-6. 
Deeds  apparently  absolute,  when  deemed  Mort- 
gages —  Defeasible  Character,  how  shown — 
Construction. 

See  pi.  7-20. 

1. In  general  —  What  constitutes  a  Mort- 
gage —  "  Once  a  Mortgage,  aUcays  a  Mortgage  " 
—  Equitable  Mortgages,]  Although  no  precise 
form  of  words  is  necessary  to  constitute  a  mort- 
gage, there  must  appear  a  present  purpose  of  the 
mortgagor  to  pledge  his  land  for  the  payment 
of  a  sum  of  money  or  for  the  performance  of  some 
act.  New  Orleans  National  Banking  Association 
V.  Adams,  109  U.  S.  211. 

2.  A  deed  of  laud,  with  a  power  of  sale  to 
secure  the  payment  of  a  debt,  is  in  equity  a 
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HdBTOACaS  —  FOBM  AHD  BEQVXSim  —  con- 

Hnued, 
mortgage,  whether  made  to  the  creditor  or  to  a 
third  person,  if  there  be  left  a  right  to  redeem  on 
payment  of  the  debt.     ShUlaber  v.  Robinson,  97 
t.  S.  68. 

3.  In  Connecticut,  a  mortgage,  to  be  valid, 
must  truly  describe  the  debt  intended  to  be  se- 
cured.    Townsend  v.  Todd,  91  U.  8.  452. 

4.  A  mortgage,  in  equity  as  well  as  at  law,  is 
more  than  a  mere  lien,  —  it  is  a  transfer  of  the 
property  itself  as  security  for  the  debt,  the  mort- 
gagee holding,  on  payment,  in  trust  for  the  mort- 
gagor. Canard  v.  Atlantic  Insurance  Co.,  1 
Pet.  386. 

5.  The  doctrine  "  once  a  mortgage,  always  a 
mortgage,"  applied  to  an  instrument  foreclosed 
as  a  mortgage,  but  afterwards  in  proceedings  by 
the  mort^gor  to  redeem  alleged  by  the  mort- 
p^gee  to  be  a  conditional  sale.  Dean  y.  Nelson, 
10  Wal.  158. 

6.  Not  only  a  deposit  of  title  papers,  but  an 
intent  thereby  to  giye  security  is  necessary  to 
the  constitution  of  an  equitable  mort^j^ge.  Man- 
deville  v.  Welch,  5  Wheat.  277. 

7.  —  Deeds  apparently  ahsclute,  when 
deemed  Mortgages  —  Defeasible  Character, 
how  shown  —  Construction."]  A  deed  int^^nded 
as  security  for  the  payment  of  money  will  be 
deemed  a  mortage,  in  equity,  although  on  its 
face  absolute.  Hughes  y.  Edwards,  9  Wheat. 
4S9  ;  Morris  y.  Nixon,  1  How.  118  ;  Babcock  v. 
Wyman,  19  How.  289;  Peugh  y.  Davis,  96  U.  S. 
332. 

8.  Such  a  deed  is  a  mortgage,  eyen  at  law,  if 
accompanied  by  a  separate  contemporaneous 
agreement  in  writinp:  to  reconvey  on  payment  of 
the  debt.     Teal  v.  Walker,  111  U.  S.  242. 

9.  A  conyeyance  wild  an  agreement  to  recon- 
yey  is  not,  necessarily,  a  mortgage.  Whether  it 
will  be  treated  as  a  mortgage  or  not  depends  on 
the  circumstances.  Horbach  v.  Hill,  112  U.  S.  144. 

10.  Where  a  plaintiff  in  equity  would  ayail 
himself  of  the  defeasible  character  of  a  deed  in 
form  absolute,  he  must  plead  it.  Grosholz  v. 
Neumian,  21  Wal.  481. 

11.  Where  the  negotiation  was  at  the  outset 
for  a  loan  on  mortgage  security,  and  the  deed  ex- 
ecuted was  on  its  face  absolute  and  recited  other 
consideration,  and  a  bond  was  giyen  for  the  sum 
loaned,  it  was  held  that,  in  the  circumstances, 
the  lender  must  proye  that  the  original  design 
was  changed  and  an  absolute  sale  agreed  on,  in 
order  to  support  the  transaction  as  a  sale,  not- 
withstanding the  tenor  of  the  deed.  Morris  y. 
Nixon,  1  How.  118. 

12.  The  rule  which  excludes  parol  eyidence  to 
contradict  or  yary  a  written  instrument  does  not 
prevent  its  admission  to  show  that  a  deed  abso- 
lute in  form  is  really  a  mortgage.  Conioay  y. 
Alexander,  7  Cranch,  218  ;  Russell  y.  Southard, 
]  2  How.  139 ;  Babcock  y.  Wyman,  19  How. 
289  [Catron,  J.,  dissenting] ;  Peugh  y.  Davis, 
96  U.  S.  332 ;  Brick  y.  Brick,  98  U.  S.  614. 


MOBTGAGS  —  VOBM  AHD  BEQUISITBS  —  con- 
tinued, 

13.  The  rule  has  reference  to  the  language 
used.  It  does  not  forbid  an  iuquiry  in  equity 
into  the  object  of  the  parties.  Brick  y.  Brick, 
98  U.  S.  514. 

14.  Where  tliere  is  a  question  whether  an  in- 
strument is  a  conditional  sale  or  a  mortgage,  the 
courts  incline  to  construe  it  to  be  a  mortgage. 
Cont4Xty  y.  Alexander,  7  Cranch,  218 ;  RusseU 
y.  Southard,  12  How.  139. 

15.  The  true  question  in  such  case  is  whether 
the  instrument  was  intended  as  an  absolute  con- 
yeyance or  as  security  for  a  debt.  Conway  v. 
Alexander,  7  Cranch,  218. 

16.  The  absence  of  a  coyenant  to  repay  is  not 
decisive  of  it;  but  the  fact  that  the  sum  paid 
was  out  of  proportion  tx)  the  yalue  of  the  land 
is  of  great  weight.  lb.  And  see  RusseU  y. 
Southard,  12  How.  139. 

17.  Whether  a  negotiation  of  securities  is  a  sale 
or  a  borrowing  on  security  is  prima  facie  a  ques- 
tion of  fact,  and  becomes  a  question  of  law  only 
when  some  fact  is  shown  which  is  irreconcilable 
with  one  or  the  other  conclusion.  Junction  Rail- 
road Co.  y.  Ashland  Bank,  12  Wal.  226. 

18.  It  is  a  question  of  fact,  although  the  nego- 
tiation  be  of  one's  own  bond  or  note  (which  is 
ordinarily  a  loan  in  law),  where  a  sale  is  author- 
ized by  statute,  as  in  the  case  of  the  bonds  of 
railroads,     lb. 

19.  The  fact  that  collateral  security  is  required 
or  given  in  such  case  is  not  inconsistent  with  the 
idea  of  sale.     lb. 

20.  The  relation  of  debtor  and  creditor  will 
exist,  and  the  conveyance  will  be  a  mortgage, 
where  the  memorandum  ascertains  the  sum  ad- 
vanced and  the  extrinsic  evidence  proves  it  to 
have  been  by  way  of  loan,  although  no  written 
personal  security  for  the  repayment  of  the  money 
were  taken.     RusseU  y.  Southard,  12  How.  139. 

Decisions  of  State  Courts  that  under  the  Stattite 
the  Mortgage  must  truly  describe  the  Debt, 
followed  by  the  Federal  Courts. 

See   Federal  Courts  —  State  Laws, 
Rules  or  Decision,  56. 

M0BTOAGB  —  GEAHTEE  01  /WJITT  —  Right 

of  Grantee  to  set  up  Usury  in  the  Loan  —  Re- 
lease of  Kquity  closely  scrutinized  —  Assumption 
of  Mortgage.]  The  assignee  of  an  equity  of 
redemption  cannot  set  up  usury  in  the  mortga^ 
lonn,  in  proceedings  on  a  bill  to  foreclose.  De 
Wolfy.  Johnson,  10  Wheat.  367. 

2.  Although  a  mortgagee  in  possession  may 
take  a  release  from  the  mortgagor  of  his  equity, 
the  transaction  will  be  carefully  scrutinized,  and 
if  an  unconscientious  advantage  appear  to  haye 
been  taken,  the  release  will  be  set  aside.  RusseU 
v.  Southard,  12  How.  139. 

3.  A  mortgagee  who  takes  an  absolute  con- 
veyance of  the  equity  of  redemption  will  still  be 
deemed  to  be  but  a  mortgagee,  if  the  consider- 


1371 


DIGEST  OF  DECISIONS. 


127& 


XOBTOAGX  —  GXAHTSS    07    SQiriTT  ~  con. 
tintied. 

ation  be  not  sufficient,  or  if  the  transaction  be 
not  clear  of  evei^ytiiiug  like  nufairaess  or  oppres- 
sion, and  especially  where  tiie  relations  or  the 
parties  are  confidential ;  for  instance,  where  the 
conveyance  is  from  a  widow  and  her  children, 
the  mortgagee  is  the  widow's  brother,  the  ^rant^- 
ors  are  poor  and  ignorant,  the  consideration  is 
insufficient,  and  the  terms  of  the  mortsrage  loan 
are  very  oppressive.  Villa  v.  Rodriguez,  12 
Wal.  323. 

4.  While  a  mortgagor  may  release  the  equity 
of  redemption,  if  tne  transaction  asserted  as  a 
release  is  denied  by  the  mortg^or  to  have  that 
effrct,  it  will  be  closely  scrutinized.  A  release 
is  not  to  be  inferred  from  equivocal  circumstances 
and  loose  expressions,  and  it  roust  be  based  on 
an  adequate  consideration.  Where,  therefore, 
the  testimony  of  the  parties  is  at  variance  as  to 
essential  particulars  of  the  transaciion,  and  the 
value  of  tne  equity  was  greatly  in  excess  of  the 
sum  f  jr  wliich  the  alleged  release  was  given,  and 
the  mortgagor  retained  possession,  aud  the  writ- 
ings relied  on  by  the  mortgagee  are  inconclusive, 
a  release  is  not  to  be  inferred.  Peugh  v.  Davis, 
96  U.  S.  332. 

5.  An  aj^reement  by  the  purchaser  of  land  to 
take  "  subject  to  **  a  specified  incumbrance  does 
not  import  an  agreement  to  assume  and  pay  the 
incumbrance.     EllioU»v.  SackeU.  108  U.  S.  132. 

6.  A  statute  which,  like  the  Illinois  statute  of 
July  1,  1875,  declares  valid  mortgages  on  land 
in  the  state  previously  taken  by  foreign  corpo- 
rations to  secure  loans  does  not  deprive  of  a  vested 
right  of  property  within  the  meaning  of  the 
fourteenth  amendment  one  who  purchased  land 
subject  to  such  a  mortage,  agreeing  with  his 
vendor  to  pay  the  mortgage  as  part  of  the  con- 
sideration, although,  by  the  law  in  force  when  he 
purchased,  such  mortgages  were  invalid.  In  the 
absence  of  the  statute  the  mortgagor,  would  be 
liable  personally  to  the  mortgagee,  and  would 
have  a  vendor's  lien  ou  the  land  for  the  amount 
of  his  liability.  Orosi  v.  United  States  Mortgage 
Co.,  108  U.  S.  477. 

XOBIOAGB  —  nr    GSmiAL  —  Bankruptcy 
Court  will  order  Sale  of  Mortgaged  Prop- 
erty, free  from  Mortgage,  when. 
See  Bankbuptct  —  Jubisdiction,  28. 

Bankruptcy  —  Effect  of 

See   BiiNKRUFTCT'  —  Efhsct,    10-12; 
Bankruptcy  —  Prior  Transactions. 

Equity  ofBedemption  not  to  be  taken  in  Exe- 
cution. 
See  Execution,  19. 

Execution  questioned —  When  Burden  is  on 
Holder. 
See  Evidence  —  Burden  op  Proop,  5. 

Husband  and  Wife,  as  Bar  of  Dower  — Right 
of  Dower  in  Equity  of  Redemption, 
See  DowsB,  4. 


MOBTOAGS  —  nr  OEXSBAL  —  continued. 
Incident  to  the  Debt  —  When. 

See  Limitation  —  Statutes,  61. 
Law  governing  the  Contract  of  Loan. 

See  Conflict  op  Laws,  6,  25. 

Lien  not  open  in  Confiscation  Proceedings, 
etc. 
See  CoNPiscATiON,  13,  38,  43. 

Married  Woman's  —  Impeachment,  etc. 

See  Husband  and  Wipe. 
Parol  Evidence  to  vary  or  explain. 

See  Evidence  —  Extrinsic  or  parol, 
26,44. 
Prescription  does  not  begin  to  run  until  the 
Debt  has  matured. 
See  Limitation  —  Statutes,  25. 
Property  covered  —  Personalty  inherited   by 
one,  Realty  by  another. 
See  Executor  and  Administrator  — 
Powers  and  Liabilities,  74. 
Reformed  in  Bankruptcy  Proceedings,  when. 
See  Bankruptcy  —  Jurisdiction,  31. 

Rights  by  Way  of  Mortgage  as  affected  by 
Treaty. 
See  Treaty,  16  et  seq. 
Surrender  —  Presumption,  in  Circumstances, 
from  Surrender  of  Second  Mortgage  Bonds, 
of  Intent  to  surrender  Rights  under  First 
ilortgage  Bonds. 
See  Presumptions,  8. 

XOBTGAOS  —  MEBOEB  —  What  operates.] 
Where  a  mortgagee  becomes  the  owner  of  the 
equity  of  redemption,  the  mortgage  will  not  be 
deemed  merged  if  a  merger  is  contrary  to  the 
apparent  intent  or  the  interest  of  the  mortgagee. 
Factors'  jr  Traders*  Insurance  Co.  v.  Murphy, 
111  U.  S.  738. 

2.  Where  one  signs  his  name  on  the  back  of 
a  note  for  the  accommodation  of  the  maker, 
whether  a  joint  maker,  a  guarantor,  or  an  in- 
dorser,  and  takes  a  mortgage  from  the  maker,  as 
indemnity,  and  is  compelled  to  pa^,  he  may 
assign  the  note  and  mortgage,  and  his  assignee 
may  foreclose  and  take  a  decree  for  a  deficiency, 
although  the  signer  on  taking  up  the  note  en- 
ters the  sum  paid  in  general  account  with  the 
maker.  Neither  the  mortgage  nor  the  maker's 
personal  liability  is  merged  by  such  an  entry. 
Bendey  v.  Townsend,  109  U.  S.  665. 

Taking  Time  M<trt gage  from  Principal  as  Col' 
lateral  Security  does  not  discharge  Surety. 
See  Suretyship,  12. 

XOBIGAGB  -~  1COB1GA0SB  —  Nature  of  Mort^ 
gagee*s  Interest. 
See  pi.  1,  2. 
Right  of  Mortgagee   to  Possession,  etc.  — 
To  Rents  and  Profits —  To  Proceeds  of 
Foreclosure  Sale  —  Proceeds  of  Insurance 
Policy. 
See  pi.  3-10. 
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1IOBTGA0B  —  1IOBTGA0SB  —  continued. 
Liability  of  Mortgagee  of  Leasehold  on  Cov- 
enants of  Lease  —  Liability  of  Mortgagee 
for  Rents  and  Profits  —  To  other  Lien- 
holders  —  To  Owner  of  Equity  of  Redemp- 
tion. 

See  pi.  11-15. 

Estopped  to  deny  Prior  Incumbrance  of  which 
he  had  Notice. 
See  pi.  16. 

Nature  of  Mortgagee's  Interest."]    In 


Wisconsin,  the  lesul  title  dues  not  vest  in  the 
mortgagee  on  condition  broken,  but  only  on  fore- 
closui-e  and  sale.    Russell  y.  Ely,  2  Black,  575. 

2.  In  New  Hampshire,  the  interest  of  the 
mortgagee  is  treated  as  realty  so  far  only  as  may 
be  necessary  to  preserve  his  security.  Hutchins 
V.  King,  1  "Wal.  53. 

3.  Right  of  Mortgagee  to  Possession  etc. 

—  To  Rents  and  Profits  —  To  Proceeds  of  Fore- 
closure Sale  —  Proceeds  of  Insurance  Policy.] 
A  mortgagee  lawfully  in  possession  after  condi- 
tion broKcn  will  not  oe  turned  out  until  his  debt 
is  paid ;  but  this  rule  will  not  protect  a  mortga- 
gee who  procures  possession  by  a  collusive  ar^ 
rangement  with  a  tenant  of  the  mortgagor,  whose 
lease  has  expired^  and  without  the  mortgagor's 
consent,  as  such  a  possession  is  not  lawful.  Rus- 
sell V.  Ely,  2  Black,  575. 

4.  One  entitled  to  a  lot  on  a  "  town  site  "  on 
public  land  entered  by  the  mayor  under  the  act 
of  March  2, 1867  (U  Sts.  541),  has  an  equitable 
interest  which  may  be  the  subject  of  a  mortgage, 
and  the  mortgas^e  is  entitled  to  the  mayor's  deed. 
Hussey  v.  Smith,  99  U.  S.  20 ;  Hussey  v.  Mer- 
ritt.  Id.  25. 

5.  A  mortgagee  is  not  entitled  to  rents  and 
profits  until  he  gets  possession,  although  the 
mortgagor  withholds  possession  contrary  to  agree- 
ment. And  especially  is  this  the  rule  m  Oregon, 
where  it  is  provided  oy  statute  that  a  mortgage 
shall  not  be  deemed  a  conveyance  such  as  t'O  en- 
title the  owner  of  the  mortgage  to  possession 
without  foreclosure  and  sale.  Teal  v.  Walker, 
111  U.  S.  242. 

6.  A  mortgagee  of  a  part  of  a  parcel  of  land 
embraced  in  a  junior  mortgage  of  the  whole,  can- 
not, by  intervening  in  a  proceeding  to  foreclose 
the  junior  mortgage,  maintain  a  claim  to  any  part 
of  the  proceeds  of  the  foreclosure  sale.  His 
petition  is  properly  dismissed  without  prejudice. 
Wood  worth  V.  Blair,  112  U.  S.  8. 

7.  Where  a  mortgagor  of  a  buildinff  on  land 
owned  by  a  third  person  has  obtained  a  decree 
against  the  owner  of  the  land  on  his  agreement 
to  purchase  the  building,  and  there  is  no  applica- 
tion of  the  interest  on  the  decree  until  the  court 
comes  to  make  a  final  decree,  so  that  there  are 
two  funds,  the  principal  and  the  interest,  the 
court,  following  tne  practice  of  courts  of  equity 
in  marshalling  securities,  may  direct  payment  to 
the  mortgagee  out  of  the  interest,  the  mortgagee 
having  been  brought  in  by  bill  of  interpleader. 


XOBnAfiS  —  MOBTGAOEB  —  continued. 
Scruggs  v.  Memphis  Sf  Charleston  Railroad  Co,, 
108  U.  S.  368. 

8.  If  a  mortgagor's  oovenant  binds  him  to  in- 
sure for  the  benefit  of  the  mortgagee,  the  mort- 
gagee, to  the  extent  of  his  interest,  will  have  a 
uen  on  the  proceeds  of  a  policy  taken  out  by  the 
mortgagor;  and  such  is  the  rule  in  Louisiana. 
Wheeler  v.  Factors*  Sf  Traders*  Insurance  Co., 
101  U,  8.  439. 

9.  And  this  is  so,  although  the  contract  pro- 
vides that,  if  the  mortgagor  fails  to  insure,  the 
mortgagee  may  procure  a  policy  at  the  mort- 
gagor's expense.    lb. 

10.  A  mortgagee  in  possession,  who  obtains 
insurance  and  pays  the  premium,  is  not  account- 
able for  the  money  lie  receives  for  a  loss,  under 
the  pohcy.    Russell  v.  Southard,  12  How.  139. 

11.  Liability  of  Mortgagee  of  Leasehold 

on  Covenants  of  Lease  —  Liability  of  Mortgagee 
for  Rents  and  Profits  —  To  other  Lien-holders 
—  To  Owner  of  Equity  of  Redemption.]  Whether 
a  mortgagee  of  a  leasehold  interest  is  liable  as  an 
assignee  on  the  covenants  in  the  lease,  although 
he  has  never  had  possession,  quaare,  Calvert  v. 
Bradley,  16  How.  580. 

12.  A  mortgagee  who  claims  title  under  a  fore- 
closure void  for  want  of  notice  is  not  liable  for 
rents  and  profits,  where  he  has  no  such  posses- 
sion as  gives  actual  enjoyment  and  pernancy 
thereof.     Bigler  v.  Waller,  14  Wal.  297. 

13.  Under  a  finding  that  the  defendant's  pos- 
session of  certain  laud  was  under  an  instrument 
in  fact  a  mortgage,  although  in  form  a  deed,  and 
a  decree  that  the  plaintiff  might  redeem  on  pay- 
ment of  the  loan  with  interest,  and  that  the  de- 
fendant be  charged  a  reasonable  sum  for  his  use 
and  occupation  of  the  premises,  the  defendant  is 
chargeable  with  nothing  on  this  score.  Ins  pos- 
session being  constructive  only  and  the  land  un- 
enclosed wiuiout  buildings,  nor  because,  but  for 
his  claim  of  ownership,  the  plaintiff  might  have 
sold  the  land  at  a  time  when  it  had  risen  in  value, 
but  from  which  value  it  soon  fell.  Peugh  v. 
Davis,  113  U.  8.  542. 

14.  Where  property,  subject  to  mortgage  and 
other  liens,  is  sold  by  the  first  mortgagee,  under 
a  power,  he  becomes  the  trustee  for  tlie  benefit 
of  all  concerned ;  but  if  he  duly  regard  the  inter- 
ests of  all  and  keep  within  the  scope  of  his 
authority,  equity  will  not  hold  him  responsible 
for  mere  errors  of  judgment  or  results,  however 
unfortunate,  which  he  could  not  reasonably  have 
anticipated.     Markev  v.  Langley,  92  U.  S.  142. 

15.  One  who  liolds  the  strict  legal  title,  with 
no  right  other  than  a  lien  for  a  given  sum,  on 
selling  to  an  innocent  purchaser,  must  account 
to  the  owners  of  the  equity  of  redemption  for  all 
he  receives  beyond  that  sum.  ShUlaber  v.  Rob- 
inwn,  97  U.  S.  68. 

16. Estopped  to  deny  Prior  Incumbrance 

of  which  he  had  Notice.]  Where  a  mortgage  is 
expressly  subject  to  a  prior  mortgage  for  the  se- 
curity of  negotiable  bonds  already  in  circulation. 
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the  junior  inort£;agee  and  all  who  claim  under 
him  are  estopped  from  denying  either  the  validity 
or  the  amount  of  the  bonds  in  the  hands  of  bona 
fide  holders.  Bronson  v.  La  Crosse  ff  Milwau- 
kee RaUroad  Co.,  2  Wal.  283. 

Lessee  remaining  in  Possession — When  deemed 
Mortgagee  in  Possession, 
See  Landlord  and  Tenant,  10. 

Not  a   Terre-tenant    entitled   to    Notice   on 
Scire  Facias  to  recice  Judgment, 
See  Judgment  --  Action,  5. 

Prior  Mortgagee  not  Necessary  Party  to  Bill 
to  foreclose. 
See  MoRTOAOE  —  Foreclosure,  17,  22, 
24,  26. 

Release  to  Mortgagee  in  Possession  may  be 
vcUid^  but  subject  to  Close  Scrutiny. 
See  Mortgage  —  Grantee  of  Equitt, 
2-4. 

Right  to  Insurance  written  for  Mortgagor, 
See  Insurance  —  Fire,  28,  29. 

What  constitutes  one  a  Mortgagee  rather  than 
a  Trustee. 

See  Trust  —  Trustee,  8. 

VQBTGAGE  —  MOBTGAOOB  —  Power  to  deal 
toiih  Mortgaged  Property  —  Estopped  to  deny 
his  Seisin  in  Suit  to  foreclose  —  Power  to  main- 
tain Ejectment  against  Mortgagee  —  Release  by 
Election  of  other  Remedies.']  Until  a  bill  is  filed 
to  foreclose,  the  mortgagor  may  deal  with  third 
persons,  in  regard  to  the  mortgaged  property,  at 
nis  pleasure,  subject  to  the  terms  of  the  mort- 
gage, as,  e.  g.y  by  leasing  it  or  by  confesung  judg- 
ment. Branson  ▼.  Za  Crosse  if  Milwaukee 
Railroad  Co.,  2  Wal.  283. 

2.  The  mortgagor  is  estopped  from  denying 
liis  seisin  in  a  suit  to  foreclose  the  mortgage. 
Bush  Y.  Marshall,  6  How.  284. 

3.  A  mortgagor  having,  as  between  himself 
and  the  mortgagee,  an  equitable  title  only,  (xm- 
not,  after  a  breach,  maintain  ejectment  against 
the  mortgagee  in  possession,  or  one  in  possession 
under  him  ;  nor  can  he,  it  seems,  until  he  has  re- 
deemed, although  he  hns  paid  or  offered  to  pay 
the  mortgage  debt.  Brobst  r.  Brock,  10  Wal. 
519. 

€.  Where  a  creditor's  bill  was  dismissed  be- 
cause there  had  been  no  judgment  at  law,  etc., 
to  found  the  jurisdiction,  but  the  cause  was  re- 
tained for  the  closing  of  the  receiver's  accounts, 
and  the  debtors  obtained  a  decree  by  which  the 
receiver  was  adjudged  to  have  received  a  mort- 
gage belonging^  to  the  debtors,  and  was  ordered 
to  pay  the  amount  thereof  into  court,  and  the 
debtors,  on  default  of  the  receiver,  making  no 
claim  against  the  mortgagor,  took  out  sci.  fa. 
against  the  sureties  in  the  receiver's  bond,  it  was 
held,  the  receiver  having  taken  a  new  mortgage 
and  transferred  it-  to  the  creditors,  that  the 
debtors,  by  electing  to  charge  the  receiver,  had 
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affirmed  his  dealing  with,  and  relinquished  their 
claim  against,  the  mortgagor.  Brown  v.  Bass,  4 
Wal.  262. 

Possession  not  adverse  to  Mortgagee's. 

See  Limitation  —  Adverse  Posssssioir, 
46. 

MOBTGAGS  —  PATMXRT  —  What  amounU  to 
Payment  —  Effect  of  Payment  on  Property  in 
Severed  Timf)er  —  Presumption  of  Payment.'] 
Where  one,  bound  under  an  agreement,  made  on 
a  division  of  land  to  pay  a  mortgage  on  the  whole, 
borrows  money  on  a  mortgage  of  his  portion, 
promising  with  it  to  procure  a  release  of  such 
portion,  but  puts  it  to  other  use,  the  lender,  who 
afterwards  takes  money  furnished  by  the  bor- 
rower, and  with  knowleage  of  the  original  agree- 
ment pays  the  original  mortgage  debt  and  takes 
an  assignment  of  the  mortgaf^,  cannot  enforce 
the  mortgage  against  the  portion  of  the  original 
co-owner.  The  mortgage  is  paid;  nor  has  the 
doctrine  of  subrogation  any  application  to  the 
case.     Richardson  v.  Traver,  112  U.  S.  423. 

2.  Where  the  mortgage  debt  is  paid,  the  prop- 
erty in  timber  which  has  been  severed  without  tne 
consent  of  the  mortgagee  revests  in  the  mort- 
^gor  or  his  assignee.  Hutchins  y.  King,  1 
Wal.  63. 

3.  Presumption  of  payment  of  a  mortgage 
cannot  arise,  it  seems,  from  lapse  of  time  against 
a  mortgagee  or  his  assigns  in  possession,  cer- 
tainlv  where  the  mortgagor  died  insolvent  before 
the  debt  fell  due,  and  where  the  purchaser  of  his 
equity  also  became  insolvent  before  it  fell  due, 
aud  removed  from  the  state  and  never  afterwards 
returned.    Brobst  v.  Brock,  10  Wal.  519. 

Discharge  by  Executor  on  Payment  in  Con- 
federate Currency,  invalid. 

See  Executor  and  Administrator  — 
Powers  and  Liabiutibs,  21. 

MOXIGAGB  — FOWEB  OF  BALE  —  When  Sale 
may  be  made — When  Right  of  Cestui  que 
Trtutt  to  a  Sale  is  barred  —  What  may  be 
sold  —  Who  may  purchase  —  Effect  of  Con- 
veyance under  such  Power, 
See  pi.  1-9. 

Proceedings  in  the  making  of  Sale  —  Power 
to  be  strictly  followed  —  Notice  —  Defects 
cured  by  Neglect  of  Mortgagor  to  object. 
See  pi.  10-16. 

1.  When  Sale  may  be  made — When 

Right  of  Cestui  que  Trust  to  a  Sale  is  barred  — 
What  may  be  sold — Who  may  purchase  —  Effect 
of  Conveyance  under  such  Pouter."]  Under  the 
autliority  conferred  by  the  deed  of  tcpst  herein, 
the  trustee  was  authorized  to  sell  for  an  instal- 
ment of  interest  due  and  unpaid,  although  the 
Srincipal  sum  was  not  due,  and  although  the 
eed  aid  not  show  that  any  interest  was  due  be- 
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fore  the  note  became  due,  tLe  note  being  referred 
to  in  the  deed.  Richards  v.  Holmes,  18  How. 
143. 

2.  Where  a  deed  of  tmst  with  power  of  sale 
is  conditioned  to  secure  the  payment  of  money 
in  several  instalments,  and  provides  that  on  de- 
fault of  payment  of  any  one  or  part  thereof  the 
trustee  may  "enter  upon  all  and  sin^lar  the 
premises  thereby  granted,  and  sell  ana  dispose 
of  the  same,"  and  out  of  the  proceeds  retain  the 
principal  and  interest  due,  rendering  to  the 
grantor  the  surplus,  the  trustee  may  enter  and 
sell  on  the  premises  on  the  first  default.  (HcoU 
▼.  Bynum,  17  Wal.  44. 

3.  A  deed  of  trust  to  sell  and  pay  a  note,  in 
case  of  an  action  brought  thereon,  may  be  exe- 
cuted, althouffh  the  note  has  been  turned  into  a 
iudgment,  and  more  than  the  time  necessary  to 
oar  a  debt  under  the  statute  of  limitations  has 
elapsed.  Metropolis  Bank  y.  Guttschlick,  14 
Pet.  19. 

4.  A  trust  was  created  in  &vor  of  creditors 
under  which  any  one  of  them  might  require  a 
sale  of  the  trust  property  and  payment  of  the 
debts  after  a  certain  time,  but  no  step  was  taken 
to  that  end  for  nineteen  ^ears  after  that  time. 
It  was  held,  the  delay  being  unaccounted  for, 
that  although  no  statute  bar  existed,  a  claim  to 
an  execution  of  the  trust  was  stale,  and  that 
equity  would  not  interfere.  McKnigU  v.  Taylor^ 
1  How.  161. 

5.  Where  the  premises  consist  of  land  with 
timber,  water-power,  and  mines  and  furnaces  for 
working  the  same,  and  are  therefore  such  that  a 
sale  in  parts  cannot  be  made  to  advantage,  the 
sale  may  be  on  the  premises,  and  of  the  entire 
property,  and  not  merely  of  enough  to  pa^  the 
sum  due  (the  sum  secured  being  payable  in  in- 
stalments), and  wholly  for  cash,  and  not  for  pay- 
ment in  instalments  maturing  so  as  to  meet  the 
instalments  of  the  mortgage  debt,  and  the  sur- 
plus remaining  after  paymeut  of  the  sum  due 
may  be  retained  and  applied  as  a  court  of  eauity 
would  apply  it  to  the  extinguishment  ot  the 
debt ;  and  it  makes  no  difference  that  the  prop- 
erty is  large  and  valuable,  and  situated  in  a  re- 
mote section  unfrequented  by  buyers.  OlcoU  v. 
Bynum,  VI  Wal.  44. 

6.  A  creditor,  for  whom  a  sale  is  made  under 
a  deed  of  trust,  may  become  the  purchaser  on  a 
bid  left  by  him  with  the  auctioneer,  if  the  bid  be 
the  highest  that  can  be  obtained.  Richards  v. 
Holmes,  18  How.  143. 

7.  A  sale  will  not  be  set  aside  because  the 
land  was  bid  off  by  a  corix)ration  of  which  the 
trustee  was  an  officer,  nothing  appearing  to  show 
unfairness.  Clark  v.  Freedman^s  Savings  g* 
Trust  Co.,  100  U.  8.  149. 

8.  A  sale  of  real  estate,  made  under  a  power 
contained  in  a  deed  of  trust  executed  before  the 
civil  war,  to  secure  the  payment  of  promissory 
notes,  is  valid,  although  the  grantors  were  citi- 
zens and  residents  or  an  insurrectionary  state. 


MOBrOAOB  —  POWXB  OF  BALB  —  continued. 

and  the  war  was  flagrant  when  the  sale  was  made. 
Washington  University  v.  Finch,  18  Wal.  106. 

9.  A  conveyance  to  trustees,  in  trust  to  sell 
and  apply  so  much  of  the  proceeds  as  may  be 
needea  therefor  in  payment  of  a  debt,  is  not  a 
purchase  of  the  land  oy  the  creditor.  Neilson 
V.  Lagow,  12  How.  98. 

10.    Proceedings  m  the  making  of  Sale 

—  Power  to  be  strictly  followed  —  Notice  — De- 
fects cured  by  Neglect  of  Mortgagor  to  object."] 
A  sale  under  a  power  in  a  trust  deed  has  no  valid- 
ity unless  made  in  strict  conformity  to  the  pre- 
scribed directions.  ShUlaber  y.  Robinson^  97 
U.  S.  68. 

11.  Where  a  mortgage  giving  a  power  of  sale 
provides  that  the  trustee  smdl  give  certain  notice, 
a  sale  without  notice  confers  no  tide.  Bigler  y. 
Waller,  14  Wal.  297. 

12.  The  description  of  tlie  properbr  in  a  notice 
of  a  sale  is  sufficient,  if  it  descrioe  the  property 
with  such  reasonable  certainty  as  to  inform  the 

5ublic  of  theproperty  to  be  sold.    Newman  v. 
ackson,  12  Wheat.  570. 

13.  A  trustee  authorized  to  sell  for  the  use  of 
a  creditor,  after  advertising  the  time  and  place 
of  sale,  may  postpone  the  sale  from  time  to  time 
in  the  exercise  of  a  fiur  discretion,  if  due  notice 
be  given  of  the  postponement.  Richards  y. 
Holmes,  18  How.  143. 

14.  Where  a  sale  is  fiiirly  made  under  the 

Sower  giveu  by  a  deed  of  trust,  and  the  trustee's 
eed  to  the  purchaser  is  defective,  the  sale  will 
not  be  declared  invalid,  but  the  purcha.ser  is  en- 
titled to  have  the  defect  remedied  by  the  execu- 
tion of  a  new  deed,  if  necessary.  Clcirk  v.  Freed" 
man's  Savings  ^  Trust  Co.,  100  U.  S.  149. 

15.  A  sale  of  land,  under  the  power  given  by 
a  deed  of  trust  to  secure  a  debt,  will  not  be  set 
aside  because  the  price  brought  was  inadeouate, 
the  inadequacy  not  being  such  as  to  shock  the 
conscience  or  raise  a  presumption  of  fraud  or 
unfairness.     lb. 

16.  Where  mortgaged  property  is  sold  under 
a  power,  any  mere  defect  in  the  sale  is  cured  by 
neglect  of  the  mortgagor  to  object.  Markey  y. 
Langley,  92  U.  8.  142. 

MQBTGAOS  —  PBI0BIT7  —  Priority  as  to  other 
Mortgages  —  As  to  other  Incumbrances  — 
A  s  affected  by  Sale  of  Property  —  Registrar 
tion. 

1.  — ^  Priority  as  to  other  Mortgages.']  In 
New  York,  a  mortgii^  for  a  past  indeotedness, 
if  taken  without  notice  of  one  for  an  indebted- 
ness to  be  subsequently  incurred,  has  precedence 
if  first  recorded.  Genesee  National  Bank  v. 
Whitney,  103  U.  8.  99. 

2.  A  mortgage  of  land  taken  and  recorded 
without  notice  of  an  older  unrecorded  mortgage 
takes  precedence  thereof;  and  such  was  the  rule 
in  Utah,  even  before  the  passage  of  the  statute 
of  February  20,  1874,  distinctly  so  declaring 
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such  bein<?  the  implication  from  prior  statutes. 
NesUn  v.  WeUs,  104  U.  S.  428. 

3.  Where,  to  secure  the  payment  of  a  promis- 
sory note,  the  maker  executes  a  trust  aeed  of 
land,  the  deed  authorizing  the  trustees  to  release 
on  payment  of  the  note,  which,  before  maturity, 
is  transferred  to  an  innocent  indorsee  for  value, 
and  after  the  transfer  the  trustees  and  tbe  payee 
of  the  note  execute  a  release,  reciting  that  the 
note  has  beea  paid,  and  the  release,  like  the  deed, 
is  recorded,  the  rights  in  the  land  of  the  payee 
of  anotlier  note  secured  by  another  deed  of  trust, 
afterwards  made  to  one  liaving  no  notice  other 
than  that  afforded  by  the  record,  are  paramount 
to  the  rights  of  the  indorsee  of  the  first  note. 
WiUiams  v.  Jackson,  107  U.  8.  478. 

4i.  Priority  as  to  other  Incumbrances.'] 

A  trust  deed,  valid  under  the  law  of  the  state 
in  which  tlie  parties  resided  on  its  execution, 
and  there  duly  recorded,  held  to.  protect  the  title 
from  the  subsequent  creditors  of  the  grantor  in 
another  state  on  removal  of  the  grantor  and  the 
cestui  que  trust  into  that  state  to  reside.  United 
States  Bank  v.  Lee,  13  Pet.  107. 

5.  A  mortgagee,  who  might  have  taken  pos- 
session of  the  mortgaged  property,  or  filed  a  bill 
to  foreclose  and  for  a  receiver  of  the  income, 
will  be  postponed,  as  to  his  claim  for  such  income 
received  and  unexpended  by  the  mort^ngor,  to 
the  claim  of  a  judgment  creditor  of  the  mort- 
gag[or,  who,  after  a  i-etum  of  an  unsatisfied  exe- 
cut  ion,  seeks  by  bill  in  equity  to  reach  such 
income;  and  this,  although  the  mortgagee  file 
his  bill  to  reach  the  income  before  the  creditor's 
bill  is  filed.  American  Bridge  Co,  v.  Heidel- 
hach,  94  U.  S.  798. 

6.  Where  A.  and  B.,  tenants  in  common  of 
land,  borrowed  money,  giving  a  deed  of  trust  on 
the  land  to  secure  its  repayment,  and,  paynient 
being  dehiyed,  a  sale  was  made  at  which  B.  liought 
the  hmd,  and  gave  another  deed  of  trust  to  secure 
the  debt,  and  an  additional  deed  of  trust  to  se- 
cure A.'s  one-half  part  of  the  difference  between 
the  amount  of  the  debt  and  the  amount  of  B.'s 
bid,  the  deed  of  trust  to  A.  not,  however,  being 
accepted  or  recorded,  and  the  creditor  having 
caused  a  sale  to  be  had  for  a  default  in  payment 
of  the  amount  secured  by  the  second  deed,  and 
all  the  parties,  by  their  condact,  having  acqui- 
esced in  the  second  sale,  it  was  held  that  A.  bad 
waived  any  rights  which  he  might  have  claimed 
under  the  first  sale,  and  that  therefore  his  claim 
must  be  postponed  to  the  claim  of  the  creditor, 
at  least  to  the  amount  originallv  secured  by  the 
first  trust  deed.    MeUen  v.  Wallach,  1 1 2  (J.  S.  41 . 

7.  Where  a  state,  having  a  mortgage  on  the 
property  of  a  canal  company,  waives  its  lien  so 
far  as  to  permit  the  company  to  use  so  much  of 
its  revenues  as  is  necessary  for  the  expenses  of 
maintaining  the  canal,  a  general  creditor  of  the 
company  "who  has  notice  of  the  facts  will  be  re- 
stramed  at  the  instance  of  the  state  from  levying 
on  earnings  of  the  company  deposited  by  it  in 
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bank  to  meet  necessarv  expenses.  Macalester  v. 
Maryland,  114  U.  S. '598. 

8.  ^^  Priority  as  affected  by  Sale  of  Prop- 
erty.']  Where  real  estate  bound  by  a  judgment 
or  mortgage  is  alienated  in  parcels  at  different 
times  to  various  persons,  the  parcels  should  be 
subjected  to  the  satisfaction  of  the  lien  in  the 
inverse  order  of  alienation.  National  Savings 
Bank  v.  Creswell,  100  U.  S.  630. 

9.  Where  property  subject  to  mortgage  and  to 
other  liens  is  sold  by  the  nrst  mortgagee  under  a 
power  in  his  mortgage,  the  several  liens  attach 
to  the  proceeds  in  the  same  manner  and  order 
and  to  the  same  effect  as  to  the  premises  before 
the  sale.     Markey  v.  Langley,  92  U.  S.  142. 

10.  Registration,\    A  provision  of  law 

requiring  tacit  mortgages  to  be  recorded,  in  or- 
der to  affect  third  persons,  does  not  deprive  of  a 
right  to  propertv,  within  the  meaning  of  the 
fourteenth  amendment,  a  minor  who,  under  the 
prior  law,  had  such  a  mortgage  on  his  tutor's 
property,  ample  time  —  nine  months  or  more,  for 
instance  —  being  given  for  compliance  therewith. 
Vance  v.  Vance,  108  U.  S.  614. 

11.  The  record  of  a  mortgage  being  construc- 
tive notice  to  all  the  world,  mere  silence  of  a 
mortgagee  respecting  a  mortgage  duly  recorded 
cannot  oe  construed  as  laches  precluaing  an  as- 
sertion of  the  mortgage  against  a  subsequent  pur- 
chaser without  actual  notice.  Dick  v.  Batch, 
8  Pet.  30. 

12.  Under  article  3333  of  the  Louisiana  civil 
code,  requiring  reinscription  of  mortgages  and 
privileges  after  ten  years,  it  is  the  inscription, 
not  the  mortgage  or  privile^,  that  ceases  to 
have  effect  if  the  reinscription  be  not  made. 
Patterson  v.  De  la  Ronde,  8  Wal.  292. 

13.  The  trustee  and  cestui  que  trust  under  a 
deed  to  secure  a  debt  are  deemed  purchasers, 
and  are  not  chained  with  notice  of  unrecorded 
claims  on  the  land  otherwise  than  as  a  purchaser 
would  be  charged.    Kesner  v.  Trigg,  98  U.  S.  50. 

Title  of  Purchaser  at  Execution  Sale  superior 
to  that  under  Unrecorded  Mortgage, 
See  Execution,  48. 

MOBIOAGB  —  BEDBKPTIOV  —  Who  may  re- 
deem  —  When  —  Right  to  Rents  and  Profits.'] 
One  who,  under  a  contract  of  purchase,  is  in  the 
open,  visible,  and  exclusive  possession  of  mort- 
gaged land,  is  entitled  to  redeem  from  a  fore- 
closure sale  had  in  proceedings  to  which  he  was 
not  made  a  party.     Noyes  v.  Hall,  97  U.  S.  34. 

2.  To  redeem  property  irregularly  sold  on 
foreclosure,  the  tender  must  be  of  a  sum  equal 
not  merely  to  the  amount  paid  by  the  purchaser, 
but  to  the  mortgage  debt.  Collins  v.  Riggs,  14 
Wal.  491. 

3.  If  a  junior  incumbrancer  would  redeem 
propertv  bought  b^  a  senior  incumbrancer  at  a 
sale  under  the  senior  deed  of  trust,  he  is  bound 
to  pay  the  senior  incumbrance,  with  interest. 
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MOSTGAGB  —  BEDEMFTZOV — continued, 
taxes,  sums  paid  for  insuraoce  and  repairs,  etc., 
less  the  reut^  aud  profits  during^  the  possession 
of   the   senior  incumbrancer.     McCormick  t. 
Knox,  105  U.  S.  122. 

4.  Twenty  years'  possession  under  a  de  facto 
foreclosure  of  a  mortgage  is  a  bar  to  redemption, 
although  the  proceedings  to  foreclose  were  irregu- 
lar,  nmess  the  mortgagor  accounts  for  the  demj, 
and  shows  a  valid  right  to  redeem.  Slicer  v. 
Pittsburg  Bank,  16  How.  671. 

5.  Au  account  of  rents  and  profits  is  not  neces- 
sarily incident  to  a  redemption  hj  the  mortga^r ; 
his  laches  may  operate  as  a  waiver  of  any  right 
thereto.    Russell  v.  Southard,  12  How.  139. 

Decisions  of  State  Courts  respecting  Redemp- 
tion, etc,  followed  by  Federal  Courts. 
See  Fedekal  Couets  —  State  Laws, 
Rules  of  Decision,  60,  69. 

Law  extending  Time  impairs  Obligation  of 
Contract. 
See  CoNTBACT  —  Imfaibment  07  Obli- 
gation, 75,  76. 

Payment  of  Money  on  Redemption. 

See  Fede&al  Courts  —  Statb  Laws, 
Rules  of  Decision,  141. 

State  Laws  Jixing  Interest  to  be  paid  on  Re- 
demption, Rules  of  Decision  in  Federal 
Courts. 
See  Federal  Coubts  —  Statb  Laws, 
Rules  of  Decision,  104. 

MOBTOAOB  —  SUBROOATIOir -- Be/uven  Joint 
Mortgagors  —  Senior  and  Junior  Incumbran- 
cers.'] If  three  persons  mortgage  their  joint 
property  to  indemnify  an  accommodation  drawee 
of  bills,  and  one  of  them  be  compelled  to  pay  the 
bills,  the  mortgage,  on  notice  to  the  mortgagee, 
will  stand  in  equity  as  security  to  the  payer  for 
repayment  of  two  thirds  of  the  sum  paid.  Pratt 
V.  Law,  9  Crancb,  456.  And  see  Campbell  v. 
PraU,  5  Wheat.  429. 

2.  Although  a  junior  incumbrancer,  on  pay- 
ment of  a  prior  incumbrauce,  has  a  right  to  be 
subrogated  to  the  place  of  the  prior  incumbran- 
cer, that  right  may  be  controlled  by  acts  of  the 
parties  indicating  a  different  intention.  United 
States  Bank  v.  Peter,  13  Pet.  123. 

Eifuitable  Owner  of  Land  who  has  paid  a 
Mortgage  thereon  may  set  it  up  to  defeat  an 
Ejectment. 
See  Ejectment  —  In  genebal,  25. 

Purchaser  from  United  States  of  Property 
sold  in  Confiscation  Proceedings  —  Subro- 
gation to  Rights  of  Mortgagee, 
See  Subbogation,  3. 

XOBTOAGS  — YAIIDITT—  Validity  as  affected 
by  Want  of  Consideration  —  By  Failure  to 
record. 
See  pL  1-4. 


MQBTGACEE  —  YAUBITT  —  continued. 
Mortgages  to  secure  Future  Advances,  etc.  — 
Of  subsequently    acquired    Property  and 
Property  subsequently  severed. 
See  pi.  6-11. 

Effect  of  Judgment  of  Validity. 
See  pi.  12. 

1. Validity  as  affected  by  Want  of  Con- 
sideration—  By  Failure  to  record.]  It  is  no 
defence  to  a  suit  to  foreclose  a  mortgage  that  the 
consideration  was  paid  in  bills  of  a  fraudulent 
bank,  which  were  void  in  law  and  proved  worth- 
less in  fact,  the  bills  having  been  current  when 
paid,  and  having  been  paid  out  by  the  mortgagor 
without  loss  and  without  liability.  Orchard  v. 
Hughes,  1  Wal.  73. 

2.  Que  who  has  been  induced  to  mortgage 
land  to  secure  bis  subscription  to  the  stock  of  a 
railroad  company  cannot  repudiate  the  mortga^ 
on  proof  that  such  statements  were  made  to  hun 
as  an  inducement  for  his  subscription  as  tliat  the 
road  would  pay  thirty  per  cent  aividend,  that  he 
would  get  tne  products  of  his  land  to  market 
much  more  cheaply,  etc.,  no  misrepresentation  of 
existing  facts  bemg  shown.  Sawyer  v.  Prickett, 
19  Wal.  146. 

3.  Where  one  takes  a  mortgage  to  secure  a 
supposed  indebtedness  of  the  mortgagor  pur- 
chased from  his  creditor  by  the  mortgagee,  and 
the  indebtedness  has,  in  fact,  been  paid,  although 
mortgagor  and  mortgagee  both  suppose  other- 
wise when  the  mortgage  is  taken,  tne  mortgage 
is  invalid  as  against  the  mortgagor's  other  crra- 
itors.     WfM>d  V.  Weimar,  104  U.  S.  786. 

4.  As  between  the  parties  to  a  mortgage  of 
land  in  Louisiana  and  their  heirs,  the  failure  to 
inscribe  or  to  reinscribe  it  does  not  affect  its  va- 
lidity.    Cuculiu  V.  Hernandez.  103  U.  S.  105. 

5. Mortgages  to  secure  Future  A  dvances, 

etc.  —  Of  subsequently  acquired  Property  and 
Property  subsequently  severed.]  Mortgages  may 
be  given  to  secure  future  advances  and  contingent 
debts,  as  well  as  debt^  that  are  due  and  certain. 
United  States  v.  Hooe,  3  Cranch,  73;  Canard 
V.  Atlantic  Insurance  Co.,  1  Pet.  386 :  Conard 
V.  Nicoll,  4  Pet.  291 ;  Lawrence  v.  Tucker,  23 
How.  14. 

6.  Thus,  a  mortgage  given  to  secure  a  note 
for  five  thousand  five  hunared  dollars,  and  future 
advances  to  the  extent  of  six  thousand  more,  is 
a  standing  security  for  eleven  thousand  five  hun- 
dred, if  so  intended  and  dul^  recorded,  and  may 
be  valid  for  that  amount  agamst  subsequent  pur- 
chasers or  incumbrancers,  without  regard  to  the 
amount  advanced  at  the  time  the  mortgage  and 
note  were  executed.  Lawrence  v.  Tucker,  23 
How.  14. 

7.  A  mortgage  purporting  to  secure  the  re- 
payment of  a  sum  certain  may  stand  as  security 
for  the  repayment  of  part  of  that  sum,  and  as  in- 
demnity to  the  mortgagee  for  liabilities,  if  there 
be  no  fraudulent  intent.  Shirras  v.  Caig,  7 
Cranchy  34. 
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8.  A  mortgage  of  property  yet  to  be  acquired 
by  the  mortgagor  ma^  be  vaLd  aiid  attach  to  tlie 
property  as  it  comes  mto  the  mortgagor's  posses- 
sion ;  e.  g.,  of  a  railroad  vet  to  be  constructed,  and 
of  ToUiiig-stock  and  other  property  appurtenant 
thereto  yet  to  be  purchased.  Pennock  y.  Co6, 
23  How.  117. 

9.  And  the  lien  of  such  a  mortgage  will  be 
superior  to  that  of  a  subsequent  mortgage  or 
juagment.    lb. 

10.  The  lien  created  by  a  mortgage  on  crops 
not  in  existence  attaches  when  the  crops  are 
grown.    BuU  v.  ElUt,  19  Wal.  544. 

11.  Growing  timber  is  a  part  of  the  realty,  and 
covered  by  a  mortgage  thereof;  and  the  lien  of 
the  mortgagee  is  not  impaired  by  a  severance  with- 
out his  consent.     Hutchins  v.  King,  1  Wal.  53. 

12.  Effect  of  Judgment  of  Validity  ]     If 

the  validity  of  a  mortgage  be  tried  and  adjudi- 
cated in  chancei^,  the  decree  binds  parties  and 
privi^  in  an  action  of  ejectment  on  the  same 
mortgage.     Smith  y.  Kemochen,  7  How.  198. 

Badge  of  Fraud —  That  Mortgage  covers  more 
than  enough  to  pay  the  Debt,  not. 
See  Fraudulent  Conyeyamce,  6. 
Conditioned  to  save  harmless    Accommoda- 
tion  Indorser  of  Subsequent  Notes — Prima 
Fade  valid. 
See  Fraudulent  Contetance,  2. 

Determinable  in  Bankruptcy  Proceedings,  when. 
See  Bankruptcy  —  Jurisdiction,  26. 

Executed  by  Member  of  a  Firm  assuming  to  be 
a  Corporation. 
See  Partnership,  26. 

Ignorance  of  Grantor  does  not  avoid,  if  Mart" 
gage  was  read  and  explained  to  him. 
See  Evidence — Extrinsic  or  parol,  26. 

XOBTMADf  —  Statutes  not  in  Force  in  Ohio, 
See  Charity,  10. 

XOnOir  —  Dismissal — On  Appeal  or  Error. 

See  Appeal  and  Error — Proceedings 

ABOTE. 

New  Trial — Motion  for. 
See  New  Trial. 

Pleading  in  Equity. 

See  Equity  Pleading  —  Bill,  9  et  seq, 

WhcU  Supreme  Court  will  hear  on  Motion. 
See  Supreme  Court  —  Practice,  28  et 
seq, 

HOnVS — Intention — In  general. 
See  Intent. 

MUlfXCIPAL  BOHIM  —  Actions  thereon  —  In  gen- 
eral. 
Sec  Municipal  Bonds  —  Action. 

Coupons  —  In  general. 

See  Municipal  Bonds — Coupons. 


MUHIdPAL  BOITDS  —  continued. 
General  Matters. 

See  Municipal  Bonds  —  In  general. 
Negotiability — In  general. 

See  Municipal  Bonds — Negotiability. 

MUHICIPAL  BONDS  —  ACIIOir  —  TTAen  holder 
may  sue  —  Auditing  as  a  Prerequisite  to  Action 
—  Pleading  —  Evidence  —  Burden  of  Proof — 
Judgment  as  a  Bar,]  By  the  statutes  of  Illinois, 
aud  the  decisions  of  her  courts,  municipal  bonds 
payable  to  bearer  are  transferable  by  deliver;^, 
and  the  holder  thereof  can  sue  on  them  in  his 
own  name.  Roberts  v.  Bolles,  101  U.  S.  119 ; 
Ottawa  V.  National  Bank,  105  U.  S.  342. 

2.  A  claim  against  a  county  on  bonds,  regu- 
larly issued,  under  authority,  inter  alia,  from  the 
county  court,  may  be  deemed  audited  by  that 
court  when  the  bonds  are  issued;  and  no  fur- 
ther presentment  for  allowance  is  necessary  as  a 
prerequisite  to  an  action  on  the  bonds,  although 
the  state  law  require  the  auditing  of  all  claims 
against  counties.     Green  County  v.  Daniel,  102 

U.S.  187. 

3.  In  a  suit  on  negotiable  muuicipal  bonds, 
the  declaration  need  not  aver  the  performance  of 
conditions  prerequisite  to  their  issue.  Defects 
in  the  performance  of  such  conditions  are  prop, 
erly  matter  of  defence.  Lincoln  y.  Cambria  Iron 
Co.,  103  U.  S.  412;  Clay  County  v.  Society  for 
Savinas,  104  U.  S.  679. 

4.  Where,  in  assumpsit  on  municipal  bonds, 
the  declaration  alleges  their  issue  and  their  pur> 
chase  by  the  plaintiff  for  value  before  maturity, 
a  plea  of  the  general  issue  pnt^  in  issue  tne 
questions  of  autliority  to  issue,  bona  fides,  and 
notice.    Chambers  County  y.  Clews,  21  Wal.  317. 

5.  In  a  suit  a^inst  the  maker  of  negotiable 
paper,  the  plaintiff  may  show  himself  to  be  a 
bona  fide  holder  for  value  by  showing  tliat  a 
previous  holder  was  such.  Jktontclair  v.  Rams^ 
deU,  107  U.  S.  147. 

6.  Wliere  the  defendant  in  an  action  on  a  ne- 
gotiable instrument  shows  strong  circumstances 
of  fraud  in  its  inception,  the  burden  is  on  the 
plaintiff  of  proying  that  he  purchased  for  value 
oefore  maturity.  Smith  v.  Sac  County,  11  Wal. 
139. 

7.  The  burden  of  proving  that  a  subscription 
by  a  city  to  the  stock  of  a  railroad  company  was 
"  ratified  by  a  majority  of  the  taxpajrers,  at  a 
poll  to  be  openea  for  that  purpose,  is  met  by 
introducing  in  evidence  the  poll-books  containing 
the  name  of  each  voter  and  a  record  of  his  vote, 
such  books  being  authenticated  by  the  certificate 
of  the  judges  and  clerks  of  the  election,  stating 
the  result  aud  specifying  the  number  of  votes  for 
and  against  the  subscription,  the  city  charter 
providing  that  taxpayers  only  should  yote.  It 
is  not  necessary  to  g[o  further  and  show  that  a 
majority  of  those  voting  were  in  fact  taxpayers. 
Hannibal  v.  Faunileroy,  105  U.  S.  408. 

8.  The  plaintiff  in  an  action  on  municipal 
bonds  is  not  bound  to  show  himself  a  bona  fide 
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MUHiClPAL  BOmM  —  ACHOV  —  continued. 
holder  for  value  where  the  defenoe  relied  on  is 
an  irregularity  in  the  conduct  of  the  election  in 
pursuance  of  which  they  were  issued.  The  case 
IS  uot  one  where,  fraud  or  illegality  iu  the  in- 
ception of  a  negotiable  instrument  being  shown, 
the  burden  of  proving  himself  a  bona  file  holder 
for  value  rests  on  the  plaintiff.  Pana  v.  Bowler, 
107  U.  S.  529. 

9.  A  judgment  against  the  plaintiff  in  a  suit 
on  coupons  originally  attached  to  municipal 
bonds,  nonnded  on  a  failure  to  prove  that  he 
gave  value,  the  bonds  being  void  in  the  hands  of 
one  not  a  bona  fide  holder  for  value,  does  not 
estop  him  from  showing,  in  another  action  on 
other  coupons  originally  attached  to  the  same 
bonds,  and  on  other  bonds  of  the  same  series, 
that  he  gave  value  for  such  other  bonds  and 
coupons.  [Clifford,  J.,  dissenting.]  Cromwell 
V.  Sac  County,  94  U.  S.  351. 

10.  A  finding  in  an  action  on  coupons,  that 
the  plaintiff  is  the  holder  and  owner,  does  not 
estop  the  defendant,  in  a  subsequent  action 
thereon  by  another  party,  from  showing  equita- 
ble ownership  throughout  in  the  second  party 
plaintiff,  the  nnding  l^ing  conclusive  only  of  the 
legal  title.    lb. 

Circuit  Court  —  Suit  by  Holder  who  has  taken 
Assignment  to  found  Jurisdiction. 
See  Circuit  Court — Jubisdictioit,  125- 
128. 

Coupons  —  Action  on  —  Period  of  Limitation. 
See  Limitation  —  Statutes,  11,  12. 

Municipality  sued  on  Bonds  not  estopped  to 
show  Invalidity  of  Statute  under  which  they 
were  issued. 

See  Statute  —  Enactment,  14. 

Suit  to  have  Bonds  declared  invalid  —  Re- 
moval from  State  Court. 
See  Removal  of  Causes,  29. 

MUmOlPAL  BOVBS  —  C01TP0H8  —  Negotiability 
—  What  Plaintiff  must  show  —  Interest  —  Pre- 
sentment —  Bond  not  affected  by  Dishonor  of 
Coupon.^  Interest  coupons,  separable  from  the 
bouas  to  which  they  oelon^,  and  payable  to 
bearer,  are  nesrotiable.  Thomson  v.  Lee  County, 
3  Wal.  327 ;   Walnut  v.  Wade,  103  U.  S.  683. 

2.  And  pass  by  delivery.  MujTay  v.  Lard- 
ner,  2  Wal.  110;  Hotchkiss  v.  Shoe  (f  Leather 
National  Bank,  21  Wal.  354 ;  Walnut  v.  Wade, 
103  U.  S.  683. 

3.  And  a  purchaser  thereof  in  good  faifh  is 
unaffected  by  want  of  title  in  the  vendor.  Mur- 
ray V.  Lardner,  2  Wal.  110  ;  Hotchkiss  v.  Shoe 
fr  Leather  National  Bank,  21  Wal.  354. 

4.  A  coupon  payable  to  the  holder  is  payable 
to  the  bearer.  The  terras  are  equivalent.  Kosh- 
konona  v.  Burton,  104  U.  S.  668. 

5.  The  holder  of  coupons  separable  from  the 
bonds  to  which  they  belong,  may  sue  thereon 
without  producing  or  showing  any  interest  in 


MUJIICIPAL  BCmS  —  OOVPOSB  —  continued. 
the  bonds.  Knox  County  Commissioners  v.  As- 
pinwall,  21  How.  539  ;  Knox  County  Commis- 
sioners V.  WcUlace,  Id.  546;  Tliomson  v.  Lee 
County,  3  Wal.  327;  Kenosha  v.  Lamson^  9 
Wal.  477. 

6.  The  declaration  in  such  case,  by  way  of  in- 
ducement, may  recite  the  bonds  in  a  general 
way,  explaining  and  brinffiuff  into  view  the  rela- 
tion of  the  coupons  to  the  bonds,  and  does  not 
thereby  become  a  declaration  on  the  bonds. 
Kenosha  v.  Lamson,  9  Wal.  477. 

7.  Coupons  of  municipal  bonds  bear  interest 
from  the  day  when  they  are  payable.  WcUnut 
V.  Wade,  103  U.  S.  683. 

8.  One  who  recovers  in  an  action  on  coupons 
of  municipal  bonds  payable  to  bearer  is  entitled 
to  interest  and  exchange  at  the  place  where,  by 
their  terms,  they  are  made  payable.  Gelpcke  v. 
Dubuque,  1  Wal.  175 ;  Pana  v.  Bowler,  107 
U.  S.  529. 

9.  And  a  failure  to  present  them  for  payment 
does  not  prevent  the  running  of  interest,  it  not 
appearing  that  the  municipalitv  had  money  ready 
to  pay  them  at  tlie  time  and  place  designated  in 
them.     Walnut  v.  Wade,  103  U.  S.  683. 

10.  The  fact  that  they  are  made  payable  at  a 
particular  place  does  not  make  it  necessary  to 
aver  or  prove  presentation  there  for  payment.    lb, 

11.  Overdue  and  unpaid  interest  coupons  at- 
tached to  a  municipal  bond  not  yet  due  do  not 
render  the  bond  and  the  subsequently  maturing 
coupons  dishonored  paper,  so  as  to  subject  them, 
in  tne  hands  of  a  purchaser  for  value,  to  defences 
good  against  the  original  holder.  Cromwell  v. 
Sac  County,  96  U.  S.  51 ;  Indiana  if  Illinois 
Railway  Co,  v.  Sprague,  103  U.  S.  756. 

Overdue  Coupons  bear  Interest. 
See  Interest,  8,  17. 

MUmOlPAL  BQNIMI  — Iff  OEHERAI  —  Issue  — 
In  Aid  of  Railroads —  What  Company  en- 
titled to  Benefit  of  Subscription  —  Effect  of 
Division,  ConsoUdation,  etc. 
See  pi.  1-18. 
Subscription  and  Agreement  to  subscribe. 

See  pi.  19-23. 
Who  Proper  Officials  to  issue. 

See  pi.  24-31. 
Conditions  —  What  constittUe  —  Effect, 
See  pi.  32-38. 

Registration  —  Various  Statutes  —  Construe^ 
tion. 
See  pi.  39-43. 

Effect  of  Issue  pending  Litigation, 
See  pi.  44-50. 

Prerequisites,  in  general,  to  Validity  of  Sub* 
scription  and  Issue, 

See  pi.  51-70. 
Immaterial  Irregularities  —  What  are. 

See  pi.  71-83. 
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tinued. 

Liability  of  County  on  Township  and  Pre- 
cinct Bonds. 

See  pi.  8^87. 

Recitals  in  Bonds  ^  Effect  by  Way  of  Estop- 
pel and  otherwise. 
See  pi.  88-112. 

Ratification  by  Municipality —  What  consti- 
tutes. 
See  pi.  113-117. 

Ratification  by  Legislature  —  Power — Effect. 
See  pi.  118-133. 

Purchaser  for   Value  —  Who  protected,  as 
such. 
See  pi.  134-130. 

Modificaiion  of  Contract 
ISee  pi.  137-139. 

Defences  to  Actions  on  Bonds  ^~  What  consti- 
tutes  a  Defence. 
See  pi.  140-158. 

Liabili(y  notwithstanding  Invalidity  of  Bond, 
See  pi.  159, 160. 

Issue  —  In  Aid  of  Railroctfls  —  What 


Company  entitled  to  Benefit  oj  Subsciiption  — 
Effect  of  Division,  Consolidation,  etc.]  Author- 
ity given  by  the  voters  of  a  county,  pursuaut  to 
statute,  for  a  subscription  to  the  stock  of  a  cer- 
tain railroad  company,  does  not  authorize  a  sub- 
scription to  stock  of  a  company  created  by  a 
division  of  the  original  road.  Marsh  v.  Fuion 
County,  10  Wal.  676. 

2.  Although  a  subscriber  for  stock  in  a  rail- 
road company  may  be  released  by  a  subsequent 
fundamental  alteration  of  its  charter,  or  a  radical 
change  in  its  orsanizatiou  or  purposes,  this  rule 
is  inapplicable  where  the  change  is  contemplated 
by  the  charter  or  by  the  genend  law,  as,  for  in- 
stance, a  county  having  subscribed  to  the  stock 
of  a  company  authorized  both  by  its  charter  and 
by  the  genend  law  to  effect  a  consolidation  with 
another  company,  cannot  escape  liability  on  bonds 
issued  after  the  consolidation  in  payment  of  a 
subscription  made  before.  [Miller  and  Davis, 
JJ.,  dissenting.]  Nugent  v.  Putnam  County 
Supermsars,  19  Wal.  241. 

3.  Where  a  township  is  empowered  to  sub- 
scribe  for  stock  of  a  railroad  company  when  au- 
thorized by  the  consent  of  a  certain  number  of 
voters,  the  authority,  under  such  consent,  of  offi- 
cers charged  with  the  duty  of  making  the  sub- 
scription, is,'  in  effect,  revoked  bv  a  consolidation 
of  tne  company  with  another,  although  the  con- 
solidation is  made  under  a  statute  declaring  the 
new  company  entitled  to  all  the  rights  of  the  old 
companies,  the  subscription  not  having  been 
made,  and  no  vested  rights  having  accrued. 
Harshman  v.  Bates  County,  92  U.  S.  569; 
Bates  County  v.  Winters,  97  U.  S.  83  [Cli?- 
fOKD,  SwAYKE,  and  Stbong,  J  J.,  dissenting]. 

4.  Power  given  to  municipalities  to  subscribe 
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to  the  stock  of  a  railroad  corporation  may  be 
exercised  in  iavor  of  a  corporation  formea  by 
consolidation  with  another  corporation,  the  func- 
tions of  the  consolidated  corporation  and  the 
route  of  its  road  being  substantially  similar  to 
those  of  the  original  corporation.  Scotland 
County  V.  Thomas,  94  U.  S.  682  [Millee,  J., 
dissenting];  East  Lincoln  v.  Davenport,  Id. 
801 ;  Schuyler  County  v.  Thomas,  98  U.  S.  169  ; 
Wilson  V.  Salamanca,  99  U.  S.  499;  Empire 
Township  \.  Darlington,  101  U.  S.  87;  Menastha 
V.  Hazard,  102  U.  8.  81 ;  Unity  v.  Bwrage,  103 
U.  S.  447;  HarterY.  Kemochan,  103  U.  S.  562; 
Bonham  v.  Needles,  103  U.  S.  648 ;  New  Buffalo 
V.  Cambria  Iron  Co.,  105  U.  8.  73;  Chickaming 
V.  Carpenter,  106  U.  S.  663;  Bates  County  v. 
Winter,  112  U.  8.  326. 

5.  So,  where  the  corporation  in  whose  favor 
the  subscription  is  made  transfers  its  franchises, 
after  subscription  is  made  the  bonds  may  issue, 
notwithstancfing.  Henry  County  v.  Nicolay,  95 
U.  S.  619 ;  Ray  County  v.  Vansycle,  96  U.  S. 
675. 

6.  And  it  makes  no  difference  that  the  corpo- 
ration with  which  the  consolidation  is  effectea  is 
a  foreign  corporation.  Scotland  County  v. 
Thomas,  94  U.  S.  682;  Schuyler  County  v. 
Thomas,  98  U.  S.  169;  Wilson  v.  Salamanca, 
99  U.  8.  499 ;  Menasha^.  Hazard,  102  U.  S.  81. 

7.  A  municipal  corporation,  when  sued  by  a 
bona  fide  holder  for  value  of  bonds  issued  in  aid 
of  a  certain  railroad  compan^r,  cannot  defend  on  the 
ground  that  when  the  election  under  the  author- 
itv  of  which  the  bonds  were  issued  was  held  and 
when  the  bonds  were  issued  no  company  of  that 
name  existed,  it  being  created  afterwards  by 
consolidation  with  a  company  existing  at  the 
time,  the  consolidation  having  been  authorized 
and  effected  ten  years  before,  and  the  county 
having  received,  held,  and  sold  its  stock.  Leav- 
enworth County  V.  Barnes,  94  U.  8.  70. 

8.  A  statute  authorizing  a  city  to  lend  its 
credit  to  a  specified  railroad  company,  and  to 
"  any  other  railroad  company  duly  incorporated 
and  organized"  which  m  the  opinion  of  the 
common  council  are  entitled  to  sucn  aid,  author- 
izes a  loan  of  credit  to  a  company  incorporated 
and  organized  after,  as  well  as  to  one  incorporated 
and  organized  before,  its  enactment.  James  v. 
Milwaukee,  16  Wal.  159. 

9.  Where  the  charter  of  a  railroad  company 
authorized  the  company  to  borrow  money,  and  a 
county  in  which  the  greater  part  of  the  road  was 
to  lie  to  sell  certain  of  its  lands  to  aid  in  its  con- 
struction,  and,  by  a  subsequent  section,  author- 
ized "any  county  througn  which'*  the  road 
might  run  and  "every  county  through  which 
any  other  railroad"  might  run,  with  which  that 
road  mi^ht "  be  joined,  connected,  or  intersected," 
to  aid  in  the  construction  "  of  the  same  or  of 
such  other  road "  with  which  it  might  so  con- 
nect, and,  to  that  end,  provided  that  the  provi- 
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sions  of  the  prior  sections  should  "  extend,  in- 
clude, and  be  applicable  to  eyerj  such  couuty  and 
every  such  railroad/'  it  was  held,  another  com- 
pany having  been  chartered  to  build  a  road  to 
run  on  from  the  terminus  of  the  road  of  the  for- 
mer company  through  an  adjoining  county,  and 
the  former  company  having  undertaken  its  con- 
struction, that  the  authority  and  the  contract  for 
the  construction  of  the  second  road  formed  a 
connection  within  the  meaning  of  the  statute, 
and,  so  far,  met  the  conditions  on  which  the 
adjoining  county  might  mortgage  its  lands.  Keni- 
cott  V.  Wayne  County  Supervisors,  16  Wal.  452. 

10.  Where  a  charter  of  a  railroad  company 
authorized  counties  throuj^h  which  the  road 
might  pass  to  subscribe  to  its  stock  and  to  issue 
bonds  m  payment  therefor,  neither  the  location 
nor  the  building  of  the  road  within  a  county  was 
a  condition  precedent  to  the  issuing  of  its  bonds. 
Woods  V.  Lawrence  County,  1  Black,  386. 

11.  Nor  can  an  omission  of  the  names  of  the 
counties  in  the  act  be  construed  to  indicate  an 
assent  by  the  legislature  to  a  want  of  power  to 
authorize  subscriptions  by  counties  through 
which  the  road  might  not  pass,    lb, 

12.  A  power  given  to  a  city  to  take  stock  in 
any  corporation  for  making  "  a  road  or  roads  to 
said  city,"  was  held  to  authorize  a  subscription  for 
stock  in  a  corporation  organized  to  construct  a 
road  between  two  other  cities  in  extension  of  a 
road  leading  directly  from  the  nearer  of  those 
cities  to  the  city  subscribing.  Van  Hoslrup  v. 
Madison,  1  Wal.  291. 

13.  Where  a  statute  authorizes  subscriptions 
to  the  stock  of  a  certain  railroad  company  whose 
road  is  not  yet  located,  by  "  an^^  county  m  which 
any  part  of  the  route  of  said  railroad  may  be,"  a 
county  through  which,  under  the  language  used 
to  fix  the  location,  the  road  may  run,  and,  in  fact, 
when  built,  does  run,  is  empowered  to  subscribe. 
Callaway  County  v.  Foster,  93  U.  S.  567; 
Schuyler  County  v.  Thomas,  98  U.  S.  169. 

14.  Under  a  statute  which,  like  the  Kansas 
statute  of  February  10,  1865,  authorizes  sub- 
scriptions by  any  county  "to,  into,  through, 
from,  or  near  which  .  .  .  any  railroad  is  or  may 
be  located,"  the  election  recj^uired  may  be  hela 
and  the  subscription  made  betore  the  actual  loca- 
tion of  the  road,  it  being,  in  fact,  located  and 
built  before  the  issue  of  the  bonds.  Johnson 
County  Commissittners  v.  Thayer,  94  U.  S.  631. 

15.  Nor,  under  such  a  statute,  is  it  material 
that  no  particular  railroad  company  was  named 
in  the  submission  to  the  voters,  the  submission 
describing  the  route  contemplated  with  reasona- 
ble particularity,  lb. ;  Block  v.  Bourbon  County 
Commissioners,  99  U.  8.  686. 

16.  Nor  can  it  be  objected  that  the  issue  of 
bonds  was  to  a  corporation  of  another  state  an- 
swerinj^  the  description  given  in  the  submission 
on  which  the  vote  was  had.  Block  v.  Bourbon 
County  Commissioners,  99  U.  S.  686. 
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17.  Where,  under  a  statute  authorizing  town- 
sliips  to  issue  bonds  in  aid  of  railroads  which  it 
was  proposed  to  buUd  ''  into,  through,  or  near  ** 
them,  bonds  were  issued  in  aid  of  a  road  which 
it  was  proposed  to  build  nine  miles  away,  it  was 
held,  the  bonds  reciting  on  their  face  a  compliance 
with  the  statute,  the  qualified  voters  having  voted 
in  favor  of  their  issue,  and  the  township  naving 
paid  three  years'  interest  on  ihem,  that  the  plain- 
tiff, a  bona  fide  holder  for  value,  was  entitled  to 
recover  on  them.  Kirkbride  v.  Lafayette  County, 
lOS  U.  S.  208. 

18.  Under  a  contract  between  a  city  and  a 
railroad  company,  uuder  which  bonds  of  the  city 
are  to  be  delivered  to  the  company  on  the  building 
of  a  railroad  and  bridge  within  a  certain  time, 
the  assignee  of  the  company  is  entitled  to  the 
bonds  on  doing  the  work,  and,  the  bridge  afford- 
ing the  city  adequate  communication,  it  is  imma- 
terial that  it  was  built  on  the  line  of  another 
road  entering  the  city.  Winona  v.  Cowdrey, 
93  U.  S.  612. 

19.  Subscription  and  Agreement  to  sub- 
scribe.'] The  power  of  a  municipal  corporation 
to  subscribe  to  the  stock  of  a  railroad  com- 
pany includes  the  power  to  agree  to  subscribe, 
and  a  resolution  agreeing  to  subscribe  may  be 
effectual  to  bind  the  municipality,  even  though  no 
subscription  on  the  books  of  the  company  is  made, 
where  the  agreement  is,  in  effect,  a  subscription, 
no  further  action  being  contemplated,  and  it  be- 
ing recognized  and  acted  on  as  such.  Moultrie 
County  V.  Rockingham  Ten-Cent  Savings  Bank, 
92  U.  S.  631 ;  Cass  County  v.  GiUett,  100  U.  S. 
585. 

20.  The  liability  of  a  county  on  bonds  issued 
in  payment  of  a  subscription  in  aid  of  a  railroad 
does  not  depend  on  a  formal  subscription,  if  the 
county  supervisors  have  adopted  a  resolution  de- 
claring the  subscription  made,  and  have  been 
notified  of  its  acceptance  by  the  company,  and  if, 
furthermore,  the  couuty  has  accepted  stock  certifi- 
cates, voted  on  them,  and  levied  a  tax  for  inter- 
est. Nugent  v.  Putnam  County  Supervisors,  19 
Wal.  241. 

21.  Where,  however,  after  an  election  author- 
izing a  subscription  to  the  stock  of  a  certain  com- 
pany, the  county  court  authorized  an  agent  to 
make  the  subscription  on  the  books  of  the  com- 
panv,  and  to  have  copied  on  the  books  the  order 
of  tne  court,  to  show  the  conditions  on  which  the 
subscription  was  made,  and  to  report  to  the  court, 
and  the  agent  reported  that  he  had  made  no  sub- 
scription because  the  company  had  no  books,  and 
for  other  reasons,  and  the  court,  by  ite  order 
which  recited  that  the  subscription  had  been  made, 
directed  the  issue  of  bonds  in  payment  of  the  sub- 
scription to  be  issued  to  a  company  formed  by  a 
consolidation  of  the  company  to  which  the  sub- 
scription was  voted  with  another  company,  the 
agent,  as  directed  by  the  order,  making  the  sub- 
scription on  the  books  of  the  new  company,  it  was 
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held  that  the  bonds  thus  issued  were  not  yalid, 
the  original  order  not  being  self-executing,  and 
there  being  no  subscription  in  the  first  instance. 
[Gluford,  Swayne,  and  Stbono,  JJ.,  dissent- 
ing.]    Bates  County  v.  Winters,  97  U.  S.  83. 

22.  It  appearing,  however,  on  a  second  trial, 
that  the  ageut,  at  a  meeting  of  the  directors  of 
the  oompanj,  was  present  for  the  purpose  of  mak- 
ing the  subscription  and  presented  to  the  board  a 
record  of  the  proceedings  of  the  county,  wliich 
was  spread  upon  the  company's  records,  and  the 
subscriptiou  was  then  accepted  by  the  company, 
it  was  held  that  the  county  was  bound  as  fully  as 
though  a  formal  subscription  had  been  made,  and 
that,  the  agent  being  present,  no  further  notice  to 
the  county  of  the  acceptance  of  tlie  subscription 
was  necessary.  Bates  County  v.  Winters,  113 
U.  S.  325. 

23.  Where  a  statute  declares  that  if  a  majority 
of  the  legal  voters  of  a  town,  voting  at  an  elec- 
tion, shall  be  in  favor  of  a  subscription  in  aid  of 
a  raQroad,  it  shall  be  deemed  and  held  that  the 
town  has  taken  stock,  such  a  vote  is  made  equiv- 
alent to,  and  a  substitute  for,  a  subscription  on 
the  books  of  the  railroad  company.  East  Lincoln 
V.  Davenport,  94  U.  S.  801. 

24.  Who   Proper    Officials   to   issue.] 

Where  an  act  authoriziug  a  county  to  subscribe 
in  aid  of  a  railroad  declared  that  a  subscription 
should  be  deemed  valid  if  made  by  a  majority 
of  the  commissioners,  and  that  two  of  them 
should  be  a  board  for  the  transaction  of  business, 
and,  when  regularly  convened,  should  be  compe- 
tent to  perform  all  or  any  of  the  duties  of  their 
office,  it  was  held  that  bonds  signed  and  issued 
bv  two  of  the  three  commissioners  were  valid. 
Curtis  V.  Butler  County.  34  How.  435.  And 
see  Woods  v.  Lawrence  County,  1  Black,  386. 

25.  After  a  vote  by  the  electors  of  an  Illinois 
township  in  favor  of  a  donation  to  aid  in  the  con- 
struction of  a  railroad,  the  supervisor  and  clerk 
of  the  township  are  the  proper  authorities  to  sub- 
scribe for  the  stock  of  the  company  and  to  issue 
the  bonds  of  the  township  therefor.  Walnut  v. 
Wade,  103  D.  S.  683. 

26.  Where  the  general  statutes  as  well  as  the 
decisions  of  the  court  make  county  boards  of 
supervisors  the  legal  successors  of  the  county 
courts,  it  cannot  be  contended  that  county  bonos 
otherwise  regularly  issued  are  invalid  because 
issued  by  tlie  board  of  supervisors  of  a  county 
organized  under  a  statute  devolving  such  a  duty 
on  the  county  court.  Kankakee  County  v.  j^lna 
Life  Insurance  Co.,  106  U.  8.  668. 

27.  Wliere  a  New  Jersey  statute  ratified  the 
proceedings  of  a  township  in  voting  a  bounty  to 
Tolnnteers,  and  authorized  the  townsliip  to  issue 
bonds  in  payment  of  the  -bounty,  payable  at  such 
tiroes  as  the  township  committee  might  determine, 
it  was  held  that  altiiongh,  in  that  state,  a  town- 
ship committee  has  no  general  authority  to  act  for 
the  township,  yet  that,  in  view  of  its  functions,  it 
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was  the  appropriate  body  to  issue  the  bonds,  and 
that  bonds  issued  by  it  on  behalf  of  the  township 
were  valid.  Middleton  v.  MuUica  Township,  113 
U.  S.  433. 

28.  Town  bonds,  the  issue  of  which  was  duly 
authorized,  and  whicli,  otherwise,  were  issued 
strictly  in  accordance  with  law,  will  not  be  deemed 
invalid  in  the  hands  of  a  bonajfide  holder  for  value 
because  the  person  who  signed  the  bonds  as  town 
clerk  had  ceased  to  be  such  at  the  date  of  his 
signature,  the  bonds  having  been  delivered,  after- 
wards, by  the  chairman  of  the  board  of  super- 
visors.    Weyauwega  v.  Ayling,  99  U.  S.  118. 

29.  In  Missouri,  as  in  general,  the  acts  of  one 
exercising  the  duties  of  an  office  under  color  of 
right  are  valid,  so  far  as  the  rights  of  third  per- 
sons depend  on  their  validity ;  as,  for  instance,  in 
a  suit  b^  a  bona  fide  liolder  for  value  of  county 
bonds,  it  cannot  be  shown  that  the  president  of 
the  county  court  who  signed  them  was  president 
de  facto  only  and  not  de  Jure,  Ralls  County  v. 
Douglass,  105  U.  S.  738. 

30.  Where  a  statute  provides  that  the  board 
of  county  commissioners  shall  cause  the  bonds, 
the  issue  of  which  is  authorized  by  a  popular  vote, 
"to  be  issued  in  the  name  of  the  township,  to  be 
signed  bv  the  chairman  of  the  board,  and  attested 
b^  the  clerk,  uuder  the  seal  of  the  county,"  the 
siguature  of  the  clerk  is  essential  to  the  validity 
of  the  bonds,  although  the  law  gives  him  no  dis- 
cretion as  to  withholding  his  signature.  BisseU 
V.  SpHng  VaUey  Township,  110  U.  S.  163. 

31.  If  the  board  might  cause  his  signature  to 
be  affixed  without  his  assent,  the  fact  that  it  was 
so  affixed  should  appear,    lb, 

32.  Conditions  —  What    constitute  — 

Effect.]  Bonds  of  a  municipal  corporation  issued 
on  a  suDscription  to  the  stock  of  a  railroad  com* 
pany,  nuder  an  ordinance  that  the  stock  shall 
"  remain  forever  pledged  for  the  redemption  "  of 
the  bonds,  are  an  absolute  obligation  oi  the  cor- 
poration, the  ordinance  creating  only  a  pledge  of 
the  stock  by  way  of  collateral  security  for  their 
payment.  United  States  v.  New  Orleans,  98  U.  S. 
381. 

33.  Where  an  act  authorizing  a  county  to  bsue 
bonds  in  payment  of  stock  in  a  railroad,  to  aid  in 
its  construction,  provides  that  the  company  shall 
not  sell  the  bonds  at  a  discount,  and  the  meaning 
of  the  provision  as  gathered  from  the  whole  act  is 
merely  that  they  shall  not  be  credited  to  the 
county  at  less  than  par,  a  sale  at  a  discount  will 
not  of  itself  avoid  the  bonds  in  the  hands  of  a 
bona  fide  holder.  Woods  v.  Lawrence  County,  1 
Black,  386. 

34.  SemNe  that  if  a  municipality  is  forbidden 
by  statute  to  dispose  of  bonds  issued  in  aid  of  a 
railroad  for  less  than  their  par  value,  one  not  a 
holder  for  value  without  notice  cannot  maintain 
against  the  municipality  an  action  on  bonds  dis- 
posed of  for  less  than  par.  Queensbury  v.  Culver^ 
19  Wal.  83. 
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35.  Wliere  a  statute  authorizing  a  municipality 
to  issue  bonds  in  aid  of  a  railroad  empowers  it  to 
dispose  of  them  to  such  persons  or  corporations 
as  it  "shall  deem  most  advantageous  for  the 
town,"  but  not  for  less  than  par,  and  requires  it 
not  to  pay  over  any  money  or  bonds  to  the  rail- 
road company  uutd  certain  assuranoes  shall  be 
given,  a  delivery  of  bonds  to  the  company  is  au- 
uorized.    lb, 

36.  Under  authority  given  to  cities  to  aid  rail- 
road companies,  "  by  loan  or  donation-,  with  or 
without  conditions,  aid  may  be  given  on  con- 
dition that  the  company  skiali  have  the  terminus 
of  its  road  in  the  city,  or  shall  there  connect  with 
a  certain  other  road,  and  on  the  further  condition 
that  if  any  citizen  shall  subscribe  and  pay  for 
stock  of  the  company  it  shall  deliver  to  him  the 
city's  bonds,  and  that  citizens  shall  have  the  right 
to  subscribe  to  the  extent  of  the  amount  of  aid 
voted.     Taylor  v.  YpsUanti,  105  U.  8.  60. 

37.  Where  a  statute  required  that  bonds  is- 
sued by  a  municipality  in  aid  of  internal  improve- 
ments should  be  deposited  with  the  state  treas- 
urer, to  be  held  in  escrow  until  the  conditions  of 
the  subscription  should  be  complied  with,  then  to 
be  deliverea,  and  that  the  state  auditor,  on  being 
satisfied  that  they  had  been  regularly  and  le^ly 
issued,  should  so  certify  on  tliem,  but  provided 
that  the  requirement  of  deUvery  to  the  treasurer 
should  not  apply  where  some  other  party  was 
named  as  trustee,  and  bonds,  instc»id  of  being  de- 
posited with  the  treasurer  for  delivery  on  com- 
pliance with  certain  conditions,  were  procured  to 
De  certified  by  the  auditor  and  were  then  fraud- 
ulently issued,  nothing  on  their  face  in<Ucating 
that  the  subscription  was  conditional,  it  was  held 
that  an  action  on  them  might  be  maiutained  by  a 
bonajlde  holder  for  value,  as  delivery  to  the  treas- 
urer not  being  required  in  all  cases,  the  purchaser 
was  not  bound  to  knowledge  that  it  was  required 
in  this,  and  had  the  right  to  rely  on  the  auditor's 
certificate.  Leiois  v.  Barbour  County  Commis" 
sioners,  105  U.  S.  739. 

38.  Whero  a  prerequisite  to  an  election  to  de- 
termine whether  municipal  bonds  iu  aid  of  a  rail- 
road shall  be  issued  is  tnat  the  entire  line  of  the 
road  shall  be  surveyed  and  substantially  located 
and  an  estimate  made  of  the  cost,  a  final  and 
definite  survey  aud  location  is  not  essential,  nor 
is  an  estimate  of  the  quantity  of  tlie  grading,  em- 
bankment, and  masonry.  A.  general  location  and 
estimate  will  suffice.  Wilson  County  v.  Nash- 
ville  Third  National  Bank,  103  U.  S.  770. 

39.  Regiatration  —  Various  Statutes  — 

Construction.'\  Where  a  statute  provides,  as 
does  the  Missouri  statute. of  March  30, 1872,  that 
bonds  afterwards  issued  by  municipal  corporat  ions, 
to  be  valid,  shall  be  registered,  bonds  issued  af- 
ter the  passage  of  the  statute,  although  in  pursu- 
ance of  a  vote  had  before  and  falsely  ante-dated 
by  a  justice  of  the  court  who  became  such  after 
the  apparent  date  of  the  bonds,  are  invalid,  even 
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in  tlie  hands  of  one  having  no  knowled^  of  the 
facts,  the  defect  being  not  an  irregulanty,  but  a 
want  of  power.  [CLiFro&D,  Swayns,  and  Strong, 
J  J.,  dissenting.]  Anthony  v.  Jasper  County,  101 
U.S.  693. 

40.  Bonds  issued  without  registration  after 
the  passage  of  such  a  stetute  are  invalid,  although 
the  subscription  voted  was  made  by  the  county 
court  and  accepted  by  the  company  before  ite 
passage;  and  tnis,  notwithstending  a  constitu- 
tional prohibition  against  laws  retrospective  in 
their  operati(m  or  impairing  the  obligation  of  con- 
tracts.    HoffY.  Jasper  County,  110  U.  S.  53. 

41.  The  Missouri  stetute  of  March  30,  1872, 
providing  for  the  registration  of  bonds  issued  by 
"  any  county,  city,  or  incorporated  town,"  applies 
to  bonds  issued  by  counties  under  the  "  township 
aid  act"  of  March  23,  1868.  Although  such 
bonds  are  township  bonds  in  the  sense  that  they 
are  payable  from  taxes  levied  on  the  property  of 
the  township  voting  tliem,  they  are  issued  by  the 
county,  which,  iu  the  matter,  represents  the  town- 
ship.  Anthony  v.  Jasper  County,  101  U.  S.  693. 

42.  Where  a  statute  declares  that  the  holder 
of  municipal  bonds  previously  issued  may  have 
the  benefits  of  registration  by  having  them  regis- 
tered by  the  state  auditor,  wno  shall  then  notify 
the  officers  issuing  them  of  the  fact  of  registra- 
tion, whereupon  they  shall  record  the  fact,  and 
the  bonds  shall  thereafter  be  considered  registered 
bonds,  bonds  do  not  become  registered  bonds  on 
being  registered  by  the  auditor,  the  subsequent 
recora  being  essential  to  complete  registnUion. 
Bissell  V.  Spring  VaUey  Township,  110  U.  S. 
162. 

43.  A  stetutory  requirement  that  municipal 
bonds,  before  being  issued,  shall  be  registered  dj 
the  slate  auditor,  who  shall  certify  on  them  that 
tlie  conditions  of  the  law  and  contract  have  been 
complied  with,  is  not  open  to  the  objection  that 
it  delegates  judicial  functiona  to  an  executive 
officer.     Hoffv  Jasper  County,  110  U.  S.  53. 

44.  Effect  of  Issue  pending  LitigcUion.] 

A  purchaser  for  value,  before  maturity,  of  ne^ 
tiaole  bonds  issued  by  a  county  in  aid  of  a  rail- 
road is  not,  in  a  suit  against  the  county,  precluded 
from  a  recovery,  merely  because  the  bonds  were 
issued  during  the  pendency  of  legal  proceedings 
instituted  to  prevent  their  issue,  ne  having  no  ac- 
tual knowledge  thereof.  The  rule  that  charges  a 
purchaser  of  property  with  knowled^  of  a  peud- 
nig  suit  concenung  its  title  is  inapplicable  to  the 
case  of  negotiable  securities  purchased  before  ma- 
turitv.  Warren  County  v.  Marcy,  97  U.  S.  96 ; 
Thompson  v.  Perrine,  103  U.  S.  806. 

45.  Nor  is  the  case  altered  by  the  fact  that 
the  bonds  were  issued  in  violation  of  an  injunc- 
tion directed  to  the  county  officials,  the  bonds 
then  being  in  the  custody  ofa  bank  which  was  not 
made  a  party  to  the  injunction  suit,  it  not  appear- 
ing under  what  circumstances  they  were  delivered, 
and  the  plaintiff  acquiring  them  as  an  innocent 
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pnrcbaser  for  valae.     Cats  County  v.  GUUtt, 
100  U.  S.  685. 

46.  A  purchaser  for  value  of  bonds  issued  in 
violation  of  an  iujunctiou,  he  being  no  party  to 
the  injunction  suit,  having  no  actual  knowledge 
of  the  litigation  or  of  the  grounds  on  which  it  pro- 
ceeded, or  of  tbe  fact  that  the  injunction  nad 
been  served  on  the  officials  who  issued  the  bonds, 
and  the  litigation  resulting  finally  iu^  deciding 
that  the  grounds  on  which  it  was  sought  to  re- 
strain the  issue  were  untenable,  is  not  precluded 
from  a  recovery.  Carroll  County  v.  Smith,  111 
D.  S.  556. 

47.  So  where  a  county  judge,  pursuant  to 
statute,  ordered  bonds  to  oe  issued  by  commis- 
sioners appointed  by  him,  and  parties  dissatisfied 
carried  the  proceedmgs  by  cerf(orar»  to  the  higher 
courts,  where  they  were  finally  adjudged  invalid, 
but,  in  the  meanwhile,  no  injunction  having  been 
applied  for,  the  commissioners  issued  the  bonds, 
which  showed  no  defect  on  their  fiice,  it  was  held 
that  the  municipality  conid  not*  set  up  their  in- 
validity  in  a  snit  by  a  bona  fide  holder  for  value 
before  maturity.  (Means  v.  PUUi,  99  U.  S.  676; 
Lyons  v.  Munson,  Id.  684. 

48.  One,  however,  who,  with  knowledge  of 
the  pending  suit  and  of  the  fact  that  the  bonds 
were  issued  in  violation  of  an  injunction,  takes 
them,  is  bound  by  the  judgment  aeclariug  them 
invalid.   Scotland  Cowity  v.  HiU,  112  U.  8.  183. 

49.  And  it  makes  no  difference  that  such 
judgment  conflicts  with  a  judgment  of  the  supreme 
court  in  another  case.  It  cannot  thus  be  assailed 
collaterally.     Jb. 

50.  Where  oommissionen  appointed  by  a 
couuty  judge  to  execute  and  issue  bonds  of  a 
town,  execute  and  deliver  them  to  the  railroad 
company  for  which  they  were  intended,  pending 
proceedings  to  review,  on  certiorari^  tlie  judgment 
of  the  county  judge  in  the  premises,  and  after  the 
bonds  are  so  aeUvered,  the  judgment  is  reversed, 
the  bonds  are  void  in  the  hands  of  the  railroad 
company  or  of  an  assignee  of  the  railroad  having 
notice  of  the  facts.  Stewart  v.  Lansing,  104 
U.  S.  605. 

51. Prerequisi/es,  in  general,  to  Validity 

of  Subscription  and  Issue.']  The  requirement 
of  a  statute  authorizing  the  issue  of  municipal 
bonds,  that  the  "  inhabitants  "  shall  approve  the 
i$sue,  is  satisfied  bv  the  approval  of  a  majority  of 
the  legal  voters.  *  Walnut  v.  Wade,  103  U.  S. 
683. 

52.  Where  a  statute  autliorizes  the  "inhab- 
itants*' of  a  townsliip  to  approve  the  issue  of 
bonds,  and  the  bonds  recite  that  they  are  issued 
pursuant  to  a  vote  of  the  "  people,'*  a  substantial 
compliance  with  the  requirement  of  the  statute 
is  shown,    lb. 

53.  Where  a  town  has  authority  to  subscribe 
to  the  capital  stock  of  a  railroad  company  '*  in 
any  sum  not  exceeding  "  a  certain  amount,  it 
Biay  subscribe  less  sums  from  time  to  time,  until 
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the  limit  is  reached.     Empire  Touniship  v.  Dar- 
lington, 101  U.  S.  87. 

54.  A  statute  which,  like  the  Arkansas  statute 
of  Julv  23,  1868,  authorizes  counties  to  subscribe 
"to  tue  stock  of  any  railroad,"  not  exceeding  a 
specified  sum,  does  not  restrict  a  county  to  a  sub- 
scription to  that  amount  in  aid  of  one  road,  but 
only  to  a  subsciiplion  to  that  amount*  in  case  of 
any  one  road.  Chicot  County  v.  Lewis,  103  U.  S. 
164. 

55.  Where  one  section  of  a  statute  conferred 
on  counties  on  the  line  of  a  railroad  power  to 
make  subscriptions  or  donations  in  aid  of  the 
road,  without  limitation  as  to  amount,  and  the 
following  section  of  the  same  statute  conferred 
on  a  certain  county  on  the  line  of  the  road  power 
to  subscribe  not  exceeding  a  certain  amount,  it 
was  held  that  the  power  to  make  a  donation  ex- 
isted in  addition  to  the  power  to  subscribe  the 
amount  limited,  and  that,  moreover,  if  this  were 
not  so,  it  not  appearing,  in  a  suit  on  the  donation 
bonds  by  a  bona  fide  holder  for  value,  tliat  the 
obligation  of  the  county  to  pay  its  subscription 
bouas  ante-dated  its  obligation  to  pay  its  donation 
bonds,  a  recovery  shoula  be  had,  and  that,  again» 
as  the  issue  of  donation  bonds  was  authorized  by 
the  law  referred  to  on  their  face,  the  purchaser 
was  under  no  obligation  to  look  farther  into  the 
question  of  authority  to  make  the  issue.  Moul» 
trie  County  v.  Fairjield,  105  U.  8. 3/0. 

56.  Where  a  statute  authorizing  the  issue  of 
municipal  bonds  expressly  permits  their  issue  in 
such  denominations  as  may  be  agreed  on  by  the 
officials  of  the  county  and  of  the  railroad  in  aid 
of  which  they  are  given,  it  is  immaterial  that  the 
bonds  are  of  denominations  other  than  those 
specified  in  the  proposal  made  b^  the  company  to 
the  electors  and  accepted  by  their  note.  Greene 
County  V.  Daniel,  102  U.  8.  187. 

57.  Under  authority  to  a  county  to  mort|;age 
certain  of  its  lands  "to  aid  in  the  construction'* 
of  a  railroad  to  be  made  therein,  it  is  not  neces- 
sary that  the  road  be  made  before  the  mortgage. 
Such  authority,  on  the  contrary,  contemplates 
that  aid  be  given  before  the  road  is  made,  and 
that  the  county  take  the  ordinary  risk  of  the  suc- 
cess of  the  undertaking.  Kenicott  v.  Wayne 
County  Supervisors,  16  Wal.  452. 

58.  A  statute  authorizing  a  city  to  subscribe 
for  the  stock  of  a  railroad  company,  and  to  "  issue 
bonds  bearing  interest,  or  otherwise  to  pledge  the 
faith  of  said  city  .  .  .  to  pay  for  the  same,"  au« 
thorizes  the  issue  of  instruments  in  form  bonds, 
except  in  lacking  a  seal.  San  Antonio  v.  Ale- 
hoffy,  96  U.  S.  312. 

59.  Where  town  commissioners  are  author- 
ized by  statute  to  execute  and  issue  bonds  *'  under 
their  hands  and  seal "  in  payment  of  a  subscription 
to  railroad  stock,  the  fiict  that  the  bonds  issued 
are  without  a  seal  will  not  invalidate  them  in  the 
hands  of  a  bona  fide  holder  for  value.  The  pledge 
of  credit  is  the  principal  thing,  and  the  form  of 
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the  obligation  is  matter  rather  of  form  than  of 
substance.  Draper  v,  Springport,  104  U.  S.  501. 

60.  A  municipality,  when  sued  on  its  bonds 
by  an  innocent  holder  for  value,  may  be  enjoined 
from  setting  up  the  defence  that  the  oonds,  which 
should  have  been  sealed,  were  not  sealed.  Ber- 
nards Township  v.  Stebbins,  109  U.  S.  341. 

61.  The*  provision  of  the  charter  of  the  Rock- 
ford,  Rock  Island,  and  St.  Louis  Railroad  Com- 
pany prescribing  a  notice  of  thirty  days  by  publi- 
cation as  a  prerequisite  to  the  election  required 
concerning  subscriptions  by  municipalities  to  the 
stock  of  tlie  company  was  not  abrogated  hj  the 
Illinois  statute  of  March  25,  1869,  authorizing 
certain  counties  to  subscribe  to  the  stock  of  rail- 
road companies,  and  providing  tliat  the  question 
should  be  submitted  in  sucn  manner  as  the 
county  authorities  might  determine.  Warren 
County  V.  Marcy,  97  U.  S.  96, 

62.  Tlie  Kansas  sUtute  of  February  10, 1865, 
as  amended  February  26, 1866,  authorizing  the  is- 
sue by  counties  and  cities  of  bonds  in  aid  of  rail- 
roads was  not  repealed,  either  expressly  or  by 
implication,  by  tlie  general  statutes  of  1868. 
Block  V.  Bourbon  County  Commissioners,  99 
U.  S.  686. 

63.  The  Missouri  statute  of  January  14, 1860, 
amending  the  general  railroad  law  and  requiring 
an  election  as  a  condition  precedent  to  the  sub- 
scription by  municipalities  to  the  stock  of  rail- 
road companies,  has  no  application  to  subscrip- 
tions to  the  stock  of  companies  having  special 
charters,  in  which  special  power  was  given  to 
municipalities  to  subscribe.  Schuyler  County  v. 
Thomas,  98  U.  S.  169 ;  Cass  County  v.  GilleU, 
100  U.  S.  585. 

64.  The  Wisconsin  statute  of  March  8, 1867, 
and  the  statutes  amendatory  thereof,  authorizing 
the  issue  of  county  bonds  in  aid  of  the  Green 
Bay  and  Lake  Pepin  Railway,  were  not  repealed 
by  the  statute  of  March  8,  1870,  the  earlier  act, 
with  its  amendments,  relating  to  that  company, 
the  later  act  applying  to  any  company  which 
should  construct  its  road  to  either  of  two  cer- 
tain points.  The  scope  of  the  statutes  is  differ- 
ent, and  tliere  is  no  repugnancy  between  them. 
Wood  County  Supervisors  v.  Lackatoanna  Iron 
a-  Coal  Co.,  93  U.  S.  619. 

65.  Where,  had  the  returns  from  a  certain 
township  been  received  and  counted,  it  would 
have  appeared  that  a  majority  of  the  electors  of  a 
county  were  opposed  to  the  issue  of  bonds,  and 
the  returns  received  were  canvassed,  and  declared, 
on  tlie  minutes  of  the  commissioners,  to  show  the 
result  of  the  vote  to  be  in  favor  of  the  issue  of 
the  bonds,  which  accordingly  were  issued,  the 
rights  of  a  bona  fide  purchaser  of  the  bonds  for 
value  were  held  unaffected  by  the  fact  that  after 
the  bonds  were  issued  a  naw  canvass  was  made 
by  another  board,  and  a  contrary  result  announced 
as  the  result  of  the  election.  Block  v.  Bourbon 
County  Commissioners,  99  U.  S.  6S6. 
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66.  Section  5  of  the  Illinois  statute  of  March 
6,  1867,  authorizing  the  issue  of  municipal  bonds 
in  aid  of  railroad  companies,  declares  that  "  no 
mistake  in  the  giving  of  the  notice,  or  in  the  can- 
vass or  return  of  votes,  or  in  the  issuing  of  the 
bonds,  shall  in  any  way  invah'date  the  bonds  so 
issued,  —  provided  that  there  is  a  majority  of  the 
voters  at  such  election  in  favor  of  such  subscrip- 
tion." An  election  was  called  on  an  application 
signed  by  a  less  number  of  taxpayers  than  the 
number  required  by  the  statute,  ten  days'  notice 
only,  instead  of  twenty,  as  required,  bein^  given. 
A  majority  voted  in  favor  of  a  subscription,  and 
bonds  were  issued  accordingly.  In  a  suit  on 
the  bonds  by  a  bona  fide  holder  for  value  before 
maturity,  it  was  held  that  the  provision  of  that 
section  of  the  statute  was  not  unconstitutional, 
the  state  constitution  prohibiting  enactments 
compelling  or  requirmg  the  corporate  authorities 
to  subscribe  to  the  stock  of  railroad  companies, 
but  permitting  enactments  authorizing  such  sub- 
scriptions withoift  submitting  the  question  to  the 
popular  vote.    Roberts  v.  Bolles,  101  U.  S.  119. 

67.  Where  a  statute  authorizing  the  issue  of 
bouds  provides  that  it  shall  take  effect  only  after 
its  publication  in  a  certain  newspaper,  and  that 
no  bonds  shall  be  issued  until  the  question  of 
their  issue  shall  have  been  voted  after  thirty  days' 
notice,  bonds  which  on  their  face  refer  to  the 
statute  charge  the  purchaser  with  notice  of  the 
requirement  of  publication,  and  the  date  of  the 
vote  recited  on  the  bonds  being  within  thirty  davs 
of  the  time  of  publication,  the  bonds  are  invalid, 
as  are  detached  coupons  which  refer  to  them, 
even  in  the  hands  of  one  claiming  to  be  a  bona 
fide  holder  for  value.  McClure  v.  Oxford 
Township,  94  U.  S.  429. 

68.  Where  a  statute  provides  that  the  ques- 
tion of  subscribing  to  tlie  stock  of  a  railroad 
company  may  be  submitted  to  the  voters  of  a 
county,  and  that,  if  the  county  commissioners 
shall  not  be  authorized  to  subscribe  on  behalf  of 
the  countv,  "  then,  and  in  that  case,"  the  mies- 
tion  of  subscription  by  township  trustees  shall  be 
submitted  to  tlie  people  of  the  respective  town- 
ships, a  subscription  and  a  consequent  issue  of 
bonds  by  a  township  is  invalid,  if,  before  the 
township  election  was  called,  a  county  election 
had  been  held,  and  a  county  subscription  author- 
ized and  made.  Toledo  Northern  Bank  v.  Porter 
Township  Trustees,  110  U.  S.  608. 

69.  Nor,  in  such  case,  is  tlie  township,  when 
sued  on  the  bonds  hysk  bona  fide  holder  for  value, 
precluded  from  relying  on  the  want  of  authority, 
notwithstanding  recitals  in  the  bonds.  Recitals 
cannot  cure  a  want  of  legislative  authority.     lb. 

70.  The  charter  of  Louisiana,  Missouri,  when 
construed  in  connection  with  the  state  constitu- 
tion, cannot  be  deemed  to  authorize  that  city  to 
subscribe  to  the  capital  stock  of  an  Illinois  rail- 
road  corporation.  Nor  can  the  power  be  found 
in  Mo.  Gen.  Sts.  1865,  c.  63,  §  17,  as  amended 
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Maroh    24,  1870.     Allen  ▼.  Louisiana,    103 
U.  8.  80. 

71.  — -*  Immaierial  Irregulttrities  —  What 
are.]  An  Iowa  couuty  judge  is  not  so  far  super- 
seded in  his  office  in  lus  absence  from  the  state 
that  he  may  not,  while  absent,  perform  the  minis- 
terial act  of  executing  and  issuing  bonds  of  the 
connty,  although  the  code  provide  that  in  his  ab- 
sence the  county  derk  "  shall  supply  his  place." 
[Chasb,  C.  J.,  and  Miller  and  Fizld,  JJ.,  dis- 
senting.] Lynde  y,  Winnebago  County,  16 
Wal.  6. 

72.  A  statute  authorizing  "  the  county  court " 
of  a  certain  county  to  issue  the  bonds  of  the 
county,  and  to  mortgage  certain  knds  as  security 
for  payment,  in  aid  of  the  construction  of  a  rail- 
Toao,  may  be  executed  by  a  mortgage  executed 
by  the  judges  of  the  court  alone.  The  signature 
of  the  clerk  is  not  necessary.  KenicoU  v.  Wayne 
County  Supervisors,  16  Wal.  452. 

73.  Municipal  bonds  issued  in  aid  of  a  railroad 
company  are  not  invalid  bv  reason  of  the  fact  that 
the  subscription  was  voted  on  the  day  on  which 
the  company  was  incorporated.  Cass  County  y. 
Johnsion,9i  U.  S.  360. 

74.  A  municipal  bond,  on  the  back  of  which 
is  indorsed  the  certificate  of  the  auditor  of  the 
state  that  it  has  been  duly  re^tered  in  his  office 
according  to  bw,  is  not  invalid  because  he  failed 
to  make  m  his  office  an  entry  of  hb  action.  Rock 
Creek  Township  v.  Strong,  96  U.  8.  271. 

75.  Where  a  statute  authorizes  the  issue  of 
municipal  bonds,  payable  in  not  more  than  thirty 
years  from  their  date,  bonds  made  payable  thirty 
years  from  a  day  a  month  kiter  thim  the  day  on 
which  they  are  dated,  are  issued  in  substantial 
compliance  with  the  statute,  although  it  does  not 
appear  when  they  were  delivered.    3. 

76.  Where  a  statute  which,  like  the  Kansas 
statute  of  February  10,  1865,  authorizing  munic- 
ipal corporations  to  subscribe  for  the  stock  of 
railroad  companies  and  to  issue  bonds  therefor, 
permits  such  subscription  and  issue  if,  before  the 
passage  of  the  act,  a  popular  vote  authorized  tlie 
issue,  bonds  which  recite  that  they  were  issued 
under  the  provisions  of  the  statute  are  valid, 
their  issue  having  been  authorized  by  a  vote 
taken  before  its  passage.  Leavenworth  County 
V.  Barnes,  94  U.  S.  70. 

77.  Under  a  statute  authorizing  the  issue  of 
county  bonds  in  aid  of  a  railroad,  if  the  voters 
shall  so  decide,  the  fact  that  at  one  election  the 
voters  reject  the  proposition  does  not  preclude 
its  submission  a  second  time,  there  being  notiiiiig 
in  the  statute  so  providing.  Calhoun  County 
Supervisors  y.  Gaibrakh,  99  U.  S.  214. 

78.  Where  a  statute  directed  county  bonds 
issued  in  aid  of  a  railroad  to  be  made  payable  to 
the  president  and  directors  and  their  successors 
and  assigns,  and  the  bonds  as  issued  were  made 
payable  to  the  company  or  bearer,  it  was  held 
that  this  departure  from  the  prescribed  form  was 
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immaterial,  the  direction  being  merely  directo^, 
and  the  defect  one  of  form,  not  of  substance,   ib. 

79.  Where  the  writteu  assent  of  taxpayers  to 
a  subscription  to  the  stock  of  a  railroad  company 
conforms  to  the  description  of  the  company 
given  in  the  statute  authorizing  the  subscription, 
and  to  the  description  of  the  company  afterwards 
organized,  bonds  issued  by  the  municipality  in 
payment  of  the  subscription  are  not  invalid  be- 
cause the  company  was  not  named  in  the  assent. 
Scipio  V.  Wnght,  101  U.  S.  665. 

80.  Under  a  statute  requirinjo^,  as  a  prereauisite 
to  a  subscription  by  a  municipality  in  aid  of  a 
railroad,  the  written  assent  of  two  thirds  of  the 
resident  taxpayers,  as  apj)earing  in  the  assess- 
ment roll  maide  next  previous  to  the  time  of  bor- 
rowing the  money  to  pay  the  subscription,  bonds 
issued  in  payment  thereof  are  not  void  because 
not  issued  until  after  the  completion  of  the  next 
assessment  roll.    Ib, 

81.  Bonds  issued  in  aid  of  a  railroad  company 
may  be  yalid  although  in  the  petition  for  and 
notice  of  the  election  authorizmg  the  issue  the 
name  of  the  company  was  wrongly  stated,  there 
being  no  doubt  of  the  identity  of  the  company. 
Moultrie  County  v.  Favrfield,  105  U.  S.  370. 

82.  Nothing  in  the  Michigan  statute  of  March 
22,  1869,  relating  to  the  issue  of  bonds  by  tovm- 
ships  in  aid  of  railroads,  deprives  the  township 
authorities  of  the  right  to  execute  and  deliver 
them  after  the  expiration  of  sixty  da^s  from  the 
time  of  the  vote  authorizinff  their  issue.  The 
requirement  that  they  shall  be  issued  in  sixt^ 
days  does  not  have  the  effect  of  preventing  their 
issue  afterwards.  Chickaming  v.  Carpenter,  106 
U.  S.  663. 

83.  An  irregularity  in  the  exercise  of  an  ex- 
press power  to  issue  municipal  bonds,  such  as  a 
want  of  proper  notice  of  the  election,  no  attempt 
having  men  made  to  enjoin  their  use  during  the 
two  and  one  half  years  while  they  were  in  the 
hands  of  the  railroad  company  for  whose  benefit 
they  were  issued,  and  interest  having  been  paid 
on  them  for  ten  years,  cannot  be  set  up  in  an 
action  by  a  bona  Jide  holder  of  them  for  yalue. 
Anderson  County  Commissioners  v.  Beal,  113 

U.  S.  227. 

84.  .— »  Liability  of  County  on  Township 
and  Precinct  Bonds,"]  On  bonds  issued  by  a 
county  court  in  the  name  of  a  county,  under  the 
Missouri  township  aid  act  of  March  23,  1868, 
although  the  issue  is  in  behalf  of  a  township,  an 
action  may  be  maintained  in  the  federal  court 
against  the  county.  A  township  in  that  state, 
having  no  corporate  existence,  acts  through  the 
county  which  represents  it.  Cass  County  y. 
Johnston,^^  U.  S.  360. 

85.  So  may  a  county  be  sued  on  bonds  issued 
In  aid  of  works  of  internal  improvement  under 
the  Nebraska  statute  of  February  15,  1869,  re- 
quiring county  commissioners  to  issue  special 
bonds  for  a  precinct  in  pursuance  of  a  popiJar 
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Tote  of  the  precinct,  and  providing  that  the  tax 
to  pay  the  Donds  shall  be  levied  on  property 
within  the  precinct,  a  precinct,  in  that  state. 
Laving  no  corporate  existence,  and  being  but  a 
political  subdivision  of  a  county.  Davenport  v. 
Vodge  County,  105  U.  S.  237;  Blair  y,  Cuming 
County,  111  U.S.  363. 

86.  Bonds  so  issued  under  the  Nebraska 
statute  are  properly  attested  by  the  chairman 
and  clerk  of  the  board  of  county  commissioners. 
It  is  not  necessary  that  all  the  commissioners 
should  sign  the  bonds.  Biair  v.  Cuming  County, 
111  U.  S.  363. 

87.  As  that  statute,  as  amended  by  the  statute 
of  March  3,  1870,  requires  the  levy  of  a  tax  to 
pajT  interest  on  bonds  so  issued,  and  as  the  pro- 
visions of  the  earlier  statute  limiting  tbe  amount 
of  the  tax  which  majr  be  levied  are  repealed  by 
the  later  statute,  which  also  provides  that  the 
county  officers  may  be  compelled,  by  mandamus,  to 
make  the  levy,  one  who  lias  obtained  against  the 
county  a  judgment  for  interest  due  on  bonds  so 
issued  is  entitled  to  a  writ  of  mandamus  to  com- 
pel the  levy  of  a  tax  to  pay  the  judj^ment. 
United  States  v.  Dodge  County  Commissioners, 
110  U.  S.  156. 

88.  Recitals  in  Bonds  —  Effect  by  Way 

of  Estoppel  and  otherwise.^  Where  a  statute 
authorizing  the  issue  of  municipal  bonds  provides 
that  the  officers  issuing  them  be  authorized  by  a 
popular  vote,  it  is  for  them  to  decide  whether 
such  vote  has  been  UwfuUy  taken;  and  their 
decision  cannot  be  called  in  question  collaterally 
iu  a  suit  on  bonds  brought  by  an  innocent  pur- 
diaser  for  value,  the  bouds  being  negotiable, 
although  it  might  not  be  conclusive  in  a  direct 
pnxseeding  to  inquire  into  the  facts  brought 
nefore  the  rights  of  third  parties  had  attached. 
[Daniel,  J.,  dissenting  ]  Knox  County  Com. 
missioners  v.  Asfnnwall,  21  How.  539;  Knox 
County  Commissioners  v.  Wallace,  Id.  646. 

89.  Where,  under  legislative  authority,  a 
municipal  council  ratified  a  subscription  for  stock 
in  a  railroad  company,  and  in  ratifying  the  con- 
tract recited  that  it  was  based  on  a  petition  signed 
by  the  requisite  number  of  voters,  and  issued 
bonds  containing  a  like  recital,  the  corporation 
was  estopped,  in  an  action  on  the  bonds  or  the 
coupons  thereof  by  a  bona  fide  purchaser  for 
value,  to  deny  that  the  requisite  number  of  voters 
had  signed  the  petition.  Bissell  v.  JeffersonvUle, 
2  J*  How.  287.  And  see  Van  Hostrup  v.  Madi- 
son, 1  WaL  291 ;  Rogers  v.  Burlington,  3  Wal. 
654;  Marshall  County  Supervisors  v.  Schenck, 
6  Wal.  772. 

90.  The  law  not  providing  any  tribunal  to 
determine  whether  the  requisite  number  of  voters 
had  petitioned,  the  power  vested  in  the  council. 
lb. 

91.  If  bonds  issued  by  a  municipal  corpora- 
tion specially  authorized  by  statute  to  borrow 
money  and  issue  bonds   therefor,  recite  facts 
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showing  that  they  were  regularly  issued  in  pur- 
suance of  the  statute,  the  corporation  is  estopped 
in  an  action  thereon  by  a  bona  fide  holder  for 
value  to  deny  that  they  were  so  issued.  Moron 
V.  Miami  County  Commissioners,  2  Black,  722 ; 
Mercer  County  v.  Hacket,  1  Wal.  83 ;  Van  Hos- 
trup V.  Madison,  1  Wal.  291 ;  Meyer  v.  Musca- 
Hne,  1  Wal.  384. 

92.  Where  an  Iowa  county  judge,  an  officer 
charged  by  the  code  with  the  duty  of  providing 
for  tne  erection  of  county  buildings,  and,  on  the 
authority  of  a  popular  vote,  of  borrowing  money 
to  pay  for  them,  executes  and  issues  county 
bonds  setting  forth  that  such  authority  has  been 
{^ven,  the  county  is  estopped  to  assert  their 
invalidity  for  want  of  such  authority  in  the  hands 
of  a  bona  fide  holder  for  value;  the  judge  being 
the  officer  designated  by  the  code  to  decide 
whether  the  authority  has  been  given.  [Chase, 
C.  J.,  and  Miller  and  Field,  JJ.,  dissenting, 
holding  that  the  judge  is  a  mere  agent  having  a 
limited  authority  and  no  power  to  conclude  the 
county  by  a  recital  of  an  authority  not  conferred.] 
Lynde  v.  Winnebago  County,  16  Wal.  6. 

93.  Where,  by  statute,  authority  has  been 
given  to  a  municipality  or  its  officers  to  subscribe 
for  stock  in  a  railroad  company,  and  to  issue 
bonds  in  payment,  but  only  on  some  precedent 
condition,  e.  g.,  a  popular  vote  favoring  the  sub- 
scription, and  where  it  may  be  gathered  from  the 
statute  that  the  officers  were  invested  with  power 
to  decide  whether  the  condition  had  been  com- 
plied with,  a  recital  that  it  had  been,  in  the  bonds 
issued  by  them  and  held  by  a  bona  fide  purchaser, 
is  conclusive  and  binding  on  the  municipality,  the 
recital  beini^  itself  a  decision  by  the  appointed  tri- 
bunal. Coloma  v.  Eaves,  92  U.  S.  4S4  [Nf  iller, 
Dwis,  and  Field,  JJ.,  dissenting];  DougUu 
County  Commissioners  v.  Bolles,  94  U.  S.  104; 
Marion  County  Commissioners  y,  C/arifc,94U.  S. 
278;  Henry  County  y.  Nicolay,  95  U.  S.  619; 
Rock  Creek  Township  v.  Strong,  96  U.  S.  271  ; 
San  Antonio  v.  Mehaffy,  96  U.  S.  312  ;  Warren 
County  V.  Marcy,  97  LJ.  S.  96 ;  Nauvoo  v.  RiUer, 
97  U.  S.  389;  Calhoun  County  Supervisors  v. 
Galbraith,  99  U.  S.  214 ;  Orleans  v.  Piatt,  99 
U.  S.  676 ;  Lyons  v.  Munson,  99  U.  S.  684 ;  WaL 
nut  V.  Wade.  103  U.  S.  683 ;  Clay  County  v. 
Society  for  Savings,  104  U.  S.  579;  Sherman 
County  V.  Simons,  109  U.  S.  735;  Grenada 
County  Supervisors  v.  Brogden,  112  U.  S.  261. 
And  see  St.  Joseph  Township  v.  Rogers,  16 
Wal.  644. 

94.  So  where  the  statute  requires  tbe  written 
assent  of  two  thirds  of  the  resident  taxpayers 
whose  names  were  on  the  last  assessment  roll, 
and  creates  as  a  tribunal  to  determine  whether 
the  requisite  number  has  assented,  the  municipal 
officers  who  are  empowered  to  execute  the  bonds 
in  case  the  assent  is  given.  [Miller,  Davis, 
and  Field,  JJ.,  dissenting.]  Venice  v.  Mur* 
dock,  92  U.  S.  494 ;  Genoa  v.  Woodruff,  Id.  502. 
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95.  And  where  the  bonds  contain  a  recital 
ihat  Uiey  are  issued  in  pursuance  of  a  subscrip- 
tion made  in  conformitj  to  the  statute,  it  cannot 
be  contended,  in  a  suit  on  tbem  by  a  bonajide 
purchaser,  that,  when  the  subscription  was  made, 
the  time  for  making  it  had  expired,  nothing  on 
the  records  of  the  municipality  showing  this,  and 
it  being  a  matter,  not  of  law,  but  of  fact.  [Miir 
LER,  Davis,  and  Field,  JJ.,  dissenting.]  MouL- 
trie  County  v.  Rockingham  County  Ten  Cent 
Savings  Bank,  92  U.  S.  631. 

96.  And  the  recital  being  that  the  bonds  are 
executed  and  issued  in  accordance  with  the  stat- 
nte,  and  in  pursuance  of  the  vote  of  three  fifths 
of  the  voters,  and  the  bonds  being  signed  by  the 
chairman  of  the  municipal  board,  attested  by  the 
clerk,  sealed  with  the  corporate  seal,  registered 
in  the  office  of  the  state  auditor,  and  certified  by 
him,  in  accordance  with  the  statute,  to  have  been 
reguiariy  and  legally  issued,  and  it  being  appar- 
ent from  tlie  statute  that  the  board  was  empow- 
ered to  determine  whether  the  facts  existed  wnich, 
nnder  the  law,  warranted  the  issue  of  the  bonds, 
it  cannot  be  set  up,  in  a  suit  on  the  bonds  by  a 
bona  fide  purchaser,  that  at  the  time  of  their 
issue  the  taxable  property  of  the  municipality 
was  not  sufficient  in  amount  to  authorize  the 
issue  of  the  series  of  which  the  bonds  sued  on 
are  a  part.  [Milleb,  Davis,  and  Field,  JJ., 
dissenting.]  Marcy  v.  Chweqo  Township,  92 
U.  S.  637 ;  Humboldt  Township  v.  Long,  Id. 
642;  Wilson  v.  Salamanca,  99  U.  S.  499 ;  Dallas 
County  V.  McKenzie,  110  U.  8.  686. 

97.  And  although  the  popular  election  was 
held  within  a  less  time  alter  notice  than  the 
statute  required,  the  election  not  in  itself  confer- 
ring power  to  issue  the  bonds,  but  bein^  one  step 
in  the  execution  of  the  power,  the  recital  of  the 
board  that  the  bonds  were  issued  in  accordance 
with  the  law,  binds  the  municipality  in  sucli  suit, 
f  Miller,  Davis,  and  Field,  J  J.,  dissenting.] 
Humboldt  Township  v.  Long,  92  U.  S.  642. 

98.  And  the  bonds  reciting  that  they  were 
issued  in  conformitv  to  law,  and  the  municipality 
liaving  taken  and  held  the  certificates  of  stock 
^iven  for  them,  and  having  paid  interest  on  them, 
it  cannot  contend,  when  sued  by  a  bona  fide 
holder  for  value,  that  there  was  no  valid  order 
submitting  the  question  of  their  issue  to  a  popular 
vote.  Johnson  County  Commissioners  v.  Janu- 
ary, 94  U.  S.  202. 

99.  Nor  that  there  was  a  misrecital  of  the 
statute  authorizing  their  issue.    lb. 

100.  Nor  that  the  company  in  aid  of  which 
they  were  issued  was  not  created  according  to  law 
until  after  the  vote  authorizing  the  subscription 
was  taken.  Daviess  County  v.  Huidekoper,  98 
U.  S.  98. 

101.  So  where  the  statute  authorized  the  issue 
of  bonds  by  townships  along  the  route  of  a  cer- 
tain road  or  at  its  termini,  and  a  township  issued 
bonds  on  the  supposition  that  it  was  to  be  the 
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terminus  of  the  projected  road,  and  by  a  change 
of  plan  after  the  issue  it  became  a  township  along 
the  route  of  the  road,  the  change  being  a  benefi- 
cial one,  tlie  township  having  recognized  the 
validity  of  the  bonds  by  pai^ments  of  interest, 
and  the  legislature,  since  the  issue,  having  recog^ 
nized  its  validity,  it  was  held  that  the  township 
could  not  contest  the  right  of  a  bona  fide  liolder 
of  the  bonds  for  value  before  maturity,  to  i^cover 
on  them.  [Field  and  Bradley,  JJ.,  dissenting.] 
Pompton  V.  Cooper  Union,  101  U.  8.  196. 

102.  And  where  the  statute,  while  authorizing 
the  unconditional  issue  of  bonds,  confers  the  right 
to  impose  conditions,  and  declares  that,  if  con- 
ditions are  imposed,  the  bonds  shall  not  be  valid 
until  the  conditions  are  complied  with,  and  not- 
withstanding the  imposition,  by  popular  vote  of 
conditions,  bonds  are  issued  containing  recitals 
giving  no  intimation  of  any  conditions,  but,  in 
effect,  representing  the  issue  to  be  in  conformity 
with  the  law,  the  municipality  cannot  escape 
liability  on  the  bonds  at  the  suit  of  a  bona  fide 
holder  for  value.  Insurance  Co,  v.  Bruce,  105 
U.  8.  328. 

103.  Although  the  township  records  contain 
no  evidence  of  a  meeting  whereat  the  qualified 
voters  assented  to  the  issue  of  bonds,  the  recital 
in  the  bonds  that  they  were  issued  in  pursuance 
of  statutes  authorizing  them  is  conclusive  on  the 
township  in  a  suit  brought  against  it  by  a  bona 
fide  holder.     Bonham  v.  Needles,  103  U.  8.  648. 

104.  The  circumstance  that  an  election  was  ir- 
regularly conducted — as,  for  instance,  that  it  was 
presided  over,  and  that  the  returns  were  made, 
not  by  those  who,  by  their  office,  were  judges  of 
elections,  but  by  a  moderator  chosen  by  the  elec- 
tors present — cannot  avail  the  municipality,  when 
sued  on  its  bonds  by  a  bona  fide  holder  for  value, 
the  bonds  reciting  a  compliance  with  the  law  gov- 
erning their  issue.  Pana  v.  Bowler,  107  U.  S. 
529. 

105.  Where  municipal  bonds  recite  that  they 
are  issued  pursuant  to  a  statute  which  has  been, 
in  fact,  repealed  by  a  statute  conferring  authority 
to  make  the  issue,  and  the  repealed  statute  re- 
quires twenty  days'  notice  of  the  election  and  the 
repealing  statute  thirty  days,  and  the  commission- 
ers whose  duty  it  is  to  ascertain  if  the  require- 
ments of  the  law  have  been  observed  so  certify, 
it  will  not  be  presumed,  as  against  a  bona  fide 
holder  for  value,  that  less  than  thirty  days'  notice 
of  the  election  was  given.  Anderson  County 
Commissioners  v.  Beal,  113  U.  8.  227. 

106.  But  the  recitals,  to  bind  the  municipality, 
must  be  unambiguous ;  for  instance,  a  recital 
that  the  issue  is  by  authority  of  an  election  held 
in  conformity  with  the  statute  regulating  the  sub- 
ject does  not  import  a  compliance  with  a  pro- 
vision of  the  statute  which,  following  the  state 
constitution,  prohibits  the  incurring  of  an  indebt- 
edness exceeding  a  certain  percentage  of  the 
valuation  of  the  taxable  property  of  the  munici- 
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pality,  as  shown  bj  the  last  state  and  oonntj  tax 
Usts.  Independent  School  District  v.  Stone,  106 
U.  8.  183. 

107.  And  where  the  recitals  merely  state  that 
the  issue  is  authorized  by  a  statute,  the  title  and 
date  of  which  are  given,  the  municipality  is  not 
precluded  from  showing  that  the  issue  was  not 
authorized  by  the  vote  required  by  the  state  con- 
stitution. Carroll  County  v.  Smith,  111  U.  8. 
556. 

108.  And  the  recital,  to  bind  the  municipalilr, 
must  be  of  facts  to  decide  which,  the  officials  mak- 
ing it  and  issuing  the  bonds  are  the  appointed 
tribunal, — must  be  the  official  statemoits  of  those 
to  whom  the  law  refers  the  public  for  authentic 
and  final  information.  Where,  for  instance,  a 
county  has  power  to  issue  bonds  only  within  the 
limit  of  a  certain  percentage  of  the  amount  of  the 
assessed  value  of  the  tioable  property  of  the 
county,  this  amount  being  ascertainable  from  an 
inspection  of  the  public  records,  and  its  deter- 
mination not  being  submitted  to  the  officials  issu- 
ing the  bonds,  their  recital  on  the  bonds  that 
they  were  issued  according  to  law,  the  recital 
also  specifying  the  amount  of  the  whole  issue, 
does  not  biud  the  county,  even  in  a  suit  by  a  hona 
fide  holder  for  value.  Dixon  County  v.  Field, 
111  U.  8.  83. 

109.  A  bona  fide  holder  for  value  before  ma- 
turity of  municipal  bonds  issued  in  aid  of  a  rail- 
road is  not  chargeable  with  knowled^  of  special 
conditions  on  the  fulfilment  of  which  only  the 
bonds  were  deliverable,  if  the  conditions  were  not 
imposed  by  the  statute,  nor  recited  in  the  bonds; 
as,  for  instance,  that  the  road  should  be  com- 
pleted before  the  bonds  should  be  delivered. 
Brooklyn  v.  JElna  Life  Insurance  Co.,  99  U.  8. 
362. 

110.  Nor,  the  bonds  having  been  signed  by 
the  officials  designated  by  the  statute,  can  it  be 
objected  that  other  corporate  authorities  did  not 
participate  in  their  issue  and  delivery.    lb. 

lU.  Where  a  bond  issued  by  a  municipal  cor- 
poration in  aid  of  a  railroad  recites  that  it  "  shall 
oe  valid  only  when  it  is  thereon  duly  certified 
that  the  conditions  upon  which  it  was  voted, 
issued,  and  deposited  by  said  town  have  been 
performed,"  a  certificate  which  contains  the  nec- 
essary recitals,  and,  in  effect,  declares  that  the 
conditions  have  been  performed,  a  bona  fide  pur- 
chaser for  value  may  maintain  a  suit  on  the 
bond,  without  regard  to  any  question  of  the 
meaning  of  the  conditions,  or  of  whether  the 
facts  were  as  certified.  Menasha  v.  Hazard,  102 
U.  8.  81. 

112.  Wliere  a  township,  in  pursuance  of  au- 
thority conferred  by  statute,  votes  a  donation  in 
aid  ofa  railroad,  to  be  met  by  a  special  tax,  and 
subsequent  legislation  authorizes  the  issue  of 
bonds  in  lieu  of  the  tax,  and  another  vote  author- 
izes the  issue,  and  the  recitals  in  the  bonds  im- 
port a  compliance  with  all  of  the  provbions  of 
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the  statutes  nnder  which  the  issue  was  made,  al- 
thou^  the  second  election  is  not  in  express 
terms  referred  to,  the  township  cannot^  in  an 
action  by  a  bona  fide  holder  for  value,  dispute 
its  liabiLty  on  the  bonds.  Barter  v.  Keniochan, 
103  U.  8.  562 ;  Bonham  v.  Needles,  Id.  648 ; 
Pana  v.  Bowler,  107  U.  8.  529. 

113.  Ratification   by   Municipality^ 

What  constitutes.'}  Municipal  bonds  irregularly 
issued,  e.  g.,  in  virtue  of  a  popular  vote  ordered 
by  the  wrong  authority,  are  vahdated  in  the  hands 
of  a  bona  fide  holder  for  value  by  the  levying  of 
a  tax  to  pay,  and  the  paying  of,  interest  thereon 
by  the  proper  authorities,  the  vote  and  other 
proceedings  having  been  in  all  other  respects 
regular.  Marshall  County  Supervisors  v. 
Schenck,  5  Wal.  773. 

114  The  levying  of  taxes  to  pay  interest  and 
the  payment  of  interest  for  nine  years  cures 
irr^ularities  in  their  issue  when  set  np  in  the 
suit  of  a  bona  fide  holder  for  value.  Clay 
County  V.  Society  for  Savings,  104j  U.  8.  679. 

115.  The  issue  of  bonds  in  payment  of  the 
subscription  of  a  countv  to  the  stock  of  a  railroad 
company  will  not  be  dieclared  invalid  by  the  su- 
preme court  on  the  ground  that  the  vote  did  not 
authorize  the  subscnption,  because  taken  under 
an  order  of  couH  submitting,  as  a  single  propo- 
sition, the  question  of  subscribing  a  certain  sum 
to  the  stock  of  three  separate  companies,  this 
ground  not  having  been  taken  by  the  county  in 
either  of  three  cases  in  the  supreme  court  of  the 
state  when  the  validity  of  the  subscription  was 
involved,  the  county,  for  fifteen  years,  not  having 
disputed  its  validity,  a  subsequent  statute  having 
declared  the  vote  to  have  been  legally  taken,  and 
the  supreme  court  of  the  state  having  reoogiuzed 
this  statute  as  legalizing  tlie  vote  of  the  county. 
Morgan  County  v.  Allen,  103  U.  8.  498. 

116.  There  having  been  a  total  want  of  power 
ijo  issue  municipal  bonds,  and  not  a  mere  failure 
to  comply  with  certain  requirements  or  condi- 
tions, the  payment  of  interest  does  not  estop  the 
municipality  from  contesting  the  validity  of  the 
bonds,  nor  does  the  conduct  of  agents  or  officers 
of  the  municipality  in  connection  with  the  trans- 
action.    Parkersbura  v.  Brown,  106  U.  8.  487. 

117.  Bonds  void  because  issued  to  a  railroad 
company  other  than  that  to  which  the  popular 
vote  authorized  their  issue,  cannot  be  maae  valid 
by  an  attempted  ratification  on  the  part  of  the 
supervisors  who  issued  them.  Marsh  v.  Fulton 
County,  10  Wal.  676. 

118.  Ratification  by  Legislature  — Power 

—  Effect."]  Unless  restrained  by  the  oi^iiic 
law,  the  legislature  may  ratify  the  act  of  a  city 
which,  without  authoritv,  has  voted  a  subscrip- 
tion to  the  stock  of  a  railroad  company,  and  may 
authorize  an  issue  of  bonds  in  payment  of  the 
subscription.  Jonesboro  v.  Cairo  ft*  St.  Louis 
Railroad  Co.,  110  U.  8. 192.  And  see  Grenada 
County  Supervisors  v.  Brogden,  112  U.  8.  201. 
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119.  Wbere  a  statute  seeks,  as  it  may  do, 
there  beiu^  no  constitutional  proliibition,  to  cure 
irregulariues  in  the  issue  of  bonds,  a  defect  in 
the  notioe  of  the  submission  of  the  question  of 
the  issue  to  the  popuUr  vote  is  cured,  as  is  an 
omission  to  include  in  the  vote  the  question  of 
taxation.     Otoe  County  y.  Baldwin,  ill  U.  8.  1. 

120.  Where  municipalities,  autliorized  to  sell 
their  bonds  and  pay  the  proceeds  to  railroad 
eomoanies,  ill^allV  exchange  them  for  stock  in- 
stead, a  statute  which,  like  the  New  York  stat- 
ute of  April  28,  1871,  assumes  to  legalise 
exchanges  which  liave  been  thus  made,  is  a  valid 
exercise  of  legislative  power.  Thompgon  v.  Per^ 
fine,  103  U.  S.  806 ;  Thomson  v.  Perrine,  106 
U.  S.  689. 

121,.  Where  a  citv  borrowed  money  for  school 
purposes  and  issued  bonds,  in  the  absence  of 
authority  so  to  do,  it  was  held  that  a  statute 
legalising  the  issue  was  not  invalid  as  a  special 
act  conferring  corporate  powers,  for  the  reason 
that,  as  the  city  would  have  been  bound,  not- 
withstanding the  invalidity  of  the  bonds,  to  repay 
the  money  received,  no  new  oblipration  was  in 
fact  created.  Read  v.  Plattsmouih,  107  U.  S.  568. 
^  122.  8o  a  statute  authorizing  certain  coun- 
ties to  issue  bonds  for  the  puri>06e  of  funding 
the  county  warrants  and  orders  is,  for  the  same 
reason,  valid.  Sherman  County  v.  Simoni,  109 
XJ.  S.  736. 

123.  If  a  municipal  corporation  make  a  sub- 
scription in  aid  of  the  construction  of  a  railroad, 
protessedlv  under  a  statute  authorizing  a  sub- 
scription K>r  any  amount  and  for  that  reason  un- 
constitutional, but  subscribe  only  so  much  as 
under  another  statute  it  might  have  subscribed 
lawfully,  a  subsequent  legislative  recognition  of 
the  leg^ty  of  the  suMcription  will  give  it 
validity.     CampbeU  y.  Kenosha,  5  Wal.  194. 

124.  Such  recognition  may  be  implied  from  a 
statute  providing  for  an  officer  to  look  after  the 
interests  of  the  corporation  in  the  road,  and  to  re- 
deem all  scrip  issued  under  the  subscription.  lb. 

125.  A  statute  creating  a  city  by  carving  it 
out  of  territory  before  comprised  in  a  town, 
which  enacts  that  all  bonds  previously  issued  by 
the  town  sliall  be  paid  by  town  and  city  in  the 
same  proportions  as  if  they  were  not  separated, 
amounts  to  a  ratification  of  bonds  outstanding, 
and  cures  aU  irregularities  and  defects  of  power, 
if  any,  in  their  issue,  rati6cation  being  equivalent 
to  original  authority.  B^oU  v.  Morgan,  7  Wal. 
619, 

126.  Where  the  common  council  of  a  munici- 
pal corporation,  assuming  that  it  had  authority, 
on  petition  of  a  certain  number  of  voters  so  to 
do,  and  having  determined  that  a  petition  signed 
by  the  requisite  number  had  been  presented,  re- 
solved to  subscribe  for  stock  in  a  railroad  com- 
pany  and  to  issue  municipal  bonds  in  payment 
therefor,  but  before  tlie  bonds  were  issued  the 
state  court  decided  that  there  was  a  want  of 
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authority,  it  was  competent  for  the  legislature  to 
authorize  the  council  to  ratify  its  former  act; 
and  on  ratification  the  act  became  as  valid  as 
thougli  there  had  been  authority  at  the  outset. 
BisseU  V.  Jeffersonmlle,  24  How.  287. 

127.  Bonds  for  a  specific  amount,  issued  by  a 
city,  invalid  because  the  statute  which  author- 
ized the  city  to  contract  the  debt  did  not  limit  the 
amount,  are  made  valid  by  a  subsequent  statute 
recognizing  the  validity  of  the  debt  as  contracted. 
Kenosha  v.  Lamson,  9  Wal.  477. 

128.  The  issue  of  municipal  bonds  represent- 
ing a  claim  for  work  done  in  the  interest  of  the 
municipality,  but  invalid  because  the  ordinance 
which  created  the  debt  omitted  to  provide  means 
for  its  pavmeut,  as  required  by  statute,  may  be 
legalized  ojr  a  subsequent  statute ;  a  constitu- 
tional restriction  against  the  enactment  of  re- 
troactive laws  has  no  application.  New  Orleans 
V.  Clark,  96  U.  8.  644. 

129.  Where  the  corporate  authorities  of  a 
city,  in  accordance  with  a  popular  vote,  issued 
bonds  of  the  city  in  aid  of  a  railroad,  no  provi- 
sion of  law  authorizing  either  the  election  or  the 
issue,  but  a  subsequent  statute  assuming  to  vali- 
date botii,  it  was  held,  in  an  action  by  a  bona 
fide  holder  foV  value  of  the  bonds,  that  they  were 
the  valid  obligations  of  the  city.  Quincy  v. 
Cooke,  107  U.  S.  649. 

130.  Wbere  a  county  had  issued  bonds  in 
payment  of  expenses  incurred  in  opening  and  re- 
pairing roads,  etc.,  and  the  bonds  were  void  be- 
cause, owing  to  an  ambiguity  in  the  language  of 
the  statute  authorizing  uieir  issue,  the  question 
of  the  expenditures  had  not  been  submitted  to 
the  popular  vote,  it  was  held  that  a  subsequent 
statute  authorizing  tiie  issue  of  bonds  in  pay- 
ment of  expenditures  thus  already  incurred  was 
a  proper  exercise  of  legislative  power,  there 
being  nothing  ui  the  state  constitution  prohibit- 
ing the  legislature  from  empowering  counties  to 
borrow  money  to  improve  roads  without  the 
consent  of  the  voters  being  asked.  Ritchie  ▼• 
Franklin  County,  22  Wal.  67. 

131.  Such  a  statute  is  not  within  a  constitu- 
tional prohibition  against  the  passage  of  retro- 
spective laws.    lb. 

132.  A  statute  which,  like  the  Kansas  cura- 
tive statute  of  February  26,  1868,  declares  that 
counties  may  subscribe  to  the  stock  of  railroad 
companies  and  issue  bonds,  when  a  majority  of 
the  voters  have  voted  for  the  subscription, 
whether  the  orders  and  elections  have  complied 
with  the  statutes  or  not,  and  further  declares 
that  it  shall  apply  to  all  cases  where  elections 
were  held  prior  to  a  certain  date,  makes  valid 
bonds  issued  after  such  date  in  pursuance  of  an 
election  held  before.  Johnson  County  Commis- 
sioners  v.  Thayer,  94  U.  S.  631. 

133.  Where  a  state  constitution  prohibits  the 
legislature  from  authorizing  any  municipality  to 
become  a  stockholder  in,  or  to  lend  its  credit  to. 
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any  corporation,  etc.,  trnless  two  thirds  of  the 
voters  sQall  assent,  and,  without  previous  legis- 
lative authority,  a  city  subscribes  for  stock  in  a 
railroad  corporation,  under  the  authority  of  an 
election  at  which  two  thirds  of  the  voters  favor 
the  subscription,  such  subscription  is  not  made 
valid  by  a  statute  ratifying  all  subscriptions  not 
made  in  violation  of  tbe  constitution.  The  sub- 
scription, haviug  been  made  without  previous 
legislative  authority,  was  made  in  violation  of 
the  constitution.  Hayes  v.  Holly  Springs,  114 
U.  S.  120. 

134.  —^^  Purchaser  far  Value  —  Who  pro- 
tected as  such."]  A  purchaser  of  municipal 
bonds  is  chargeable  with  knowledge  of  a  want  of 
authority  for  their  issue.  The  doctrine  of  bona 
fide  purchaser  for  value  cannot  be  invoked  in  an 
action  on  bonds  thus  issued.  Knox  County 
Commissioners  v.  Aspinwall,  21  How.  639 ; 
Knox  County  Commissioners  v.  Wallace,  Id.  546; 
Marsh  V.  Ftdton  County,  10  Wal.  676 ;  East 
Oakland  Township  v.  Skinner,  94  U.  S.  255 ; 
South  Ottawa  v.  Perkins,  94  U.  S.  260 ;  Post  v. 
Kendall  County  Supervisors,  105  U.  S.  667; 
Leiois  V.  Shreoeport,  108  U.  8.  282 ;  Hayes  v. 
Holly  Springs,  114  U.  S.  120. 

135.  Where  the  recitals  of  municipal  bonds 
show  that  the  law  governing  their  issue  has  not 
been  complied  with,  the  doctrine  of  a  bona  fide 
purchaser  for  value  cannot  be  invoked.  Harsh- 
man  v.  Bates  CoutUy,  92  U.  S.  569;  McClure 
V.  Oxford  Township,  94  U.  S.  429;  Bates  County 
V.  Winters,  97  U.  S.  83. 

136.  Where,  by  statute,  the  signature  of  a 
certain  official  is  made  essential  to  the  validitv  of 
a  municipal  bond,  tlie  doctrine  of  bona  fide  holder 
for  value  cannot  be  invoked  in  an  action  on  bonds 
issued  without  such  signature.  Bissell  v.  Spring 
Valley  Township,  110  U.  S.  162. 

137.  Modification  of  Contract,']  Where 

a  municipal  corporation  is  by  statute  empowered 
to  subscribe  for  stock  in  a  railroad  company,  the 
power  must  be  strictly  pursued ;  and  an  agree- 
ment between  the  corporate  authorities  and  the 
company,  altering  or  modifying  a  subscription 
made  in  pursuance  of  the  power,  will  be  void. 
BeU  V.  MobUe  Sr  Ohio  Railroad  Co.,  4  Wal.  599. 

138.  Where  a  city  subscribes  to  the  capital 
stock  of  a  railroad  company,  and  issues  bonds  for 
payment  of  its  subscription,  agreeing  to  issue 
them  for  the  residue  on  completion  of  the  road, 
and  the  company,  having  pledged  a  part  of  the 
bonds  so  issued,  as  secunty  for  the  payment  of  a 
debt,  becomes  insolvent  and  unable  to  complete 
its  road,  the  right  of  the  city  to  issue  its  bonds  be- 
ing contested,  and  the  bonds,  which  are  chieflv 
relied  on  bv  the  company  for  means  to  proceed, 
beinff  thereby  greatly  depreciated,  so  that  all  the 
bonds  issued  would  not  more  than  pay  the  debt 
so  secured,  the  company  may  lawfully  agree,  act- 
ing in  good  faith  and  for  the  apparent  interest  of 
both  parties,  to  cancel  the  subscription  and  sur- 
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render  the  bonds  on  payment  by  the  city  of  such 
debt  and  an  additional  sum,  just  as  it  might  sell 
tlie  bonds  to  provide  means  to  that  end ;  and 
other  creditors  cannot  maintain  a  bill  to  set  aside 
such  a  compromise,  although  it  subsequently  ap- 
pear that  the  bonds  surrendered  were  of  greater 
value  than  was  at  the  time  supposed,  —  certain!  v 
not  after  a  delav  of  more  than  nine  years  with 
knowiedg[e,  or  the  means  of  knowledge,  of  the 
compromise  so  made.  New  Albany  v.  Burke,  11 
Wal.  96. 

139.  Where  a  county  has  issued  its  bonds  in 
payment  of  a  subscription  to  the  stock  of  a  rail- 
road corporation,  the  county  cannot  afterwards, 
on  the  corporation  becoming  insolvent,  make  an 
arrangement  under  which,  by  a  payment  of  less 
than  the  value  of  the  bonds,  otiier  creditors  of 
the  corporation  shall  be  deprived  of  the  right  to 
make  tue  bonds  available  as  assets  of  tbe  corpo- 
ration for  tbe  payment  of  its  creditors  generally. 
Morgan  County  v.  Allen,  103  U.  S.  498. 

140.  Defences  to  Actions  on  Bonds  — 

What  constitutes  a  Defence.]  A  municipal  cor« 
poration  authorized  to  subscribe  to  tlie  capital 
stock  of  a  railroad  company,  and  to  issue  its  bonds 
in  payment  therefor  on  some  precedent  condition, 
as,  for  instance,  a  vote  of  property  holders,  is 
estopped  to  deny  the  validity  of  its  bonds,  in  the 
hanas  of  an  innocent  purchaser,  on  the  ground 
that  the  condition  was  not  complied  with  where 
it  took  in  exchange  for  the  bonds  a  certificate  of 
stock  in  the  company  and  held  it  for  years  with- 
out discUumer,  and  still  holds  it.  Pendleton 
County  V.  Amy,  13  Wal.  297.  And  see  Lexing* 
ton  V.  Buder,  14  Wal.  282. 

141.  If  a  county  in  fact  deliver  its  bonds  to 
a  railroad  company,  although  in  reliance  on  the 
assurance  of  its  president  that  the  bonds  shall  be 
used  only  in  payment  for  work  done  on  the  road 
in  that  county,  receive  a  certificate  of  subscrip- 
tion, and  for  two  years  pay  interest  on  the  bonds, 
the  bonds  must  be  deemed  the  property  of  the 
company  and  not  of  the  countv,  and,  as  such,  as- 
sets of  the  company  of  whicn  its  creditors  may 
avail  themselves  on  its  insolvency.  Morgan 
County  V.  Allen,  103  U.  8.  498. 

142.  In  an  action  on  municipal  bonds,  the  cor- 
poration,  having  had  a  sufficiently  comprehensive 
authority  to  issue  them,  cannot  show  a  want  of 
compliance  on  its  part  with  formalities  prescribed 
by  the  statute  authorizing  the  issue,  or  fraud  by 
its  agents  in  making  it,  as  against  a  bona  fide 
holder  who  took  tliem  before  their  maturity. 
Grand  Chute  v.  Wine^ar,  15  Wal.  355. 

143.  Where  a  municipality  has  been  invested 
by  statute  with  authority  to  issue  its  bonds  in  aid 
of  the  construction  of  a  railroad,  and  bonds  have 
been  issued  accordingly,  and  the  railroad  built,  the 
municipality  cannot  escape  liability  on  the  ground 
that  its  act  was  asrainst  public  policy  and  without 
consideration.  Winona  v.  Cowdrey,  93  U.  S. 
612. 
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144.  A  purchaser  of  negotiable  securities  be- 
fore their  maturity,  whatever  may  have  been  their 
original  infirmity,  can,  unless  be  is  personally 
cliargeable  with  fraud  in  procuring  them,  recover 
against  the  maker  the  full  amount  of  them, 
though  he  may  have  paid  therefor  less  than  their 
par  value.  Cromwell  v.  Sac  County,  96  U.  S.  61. 

145.  As  agaiust  a  bona  fide  holder  for  value 
of  railroad  bonds  re^lar  in  form  and  executed  by 
the  proper  officers,  either  the  company  or  a  pur- 
cbaser  of  the  road  at  an  execution  sale  is  estopped 
to  assert  that  the  mortgage  given  to  secure  them 
was  executed,  or  was  executed  by  virtue  of  a 
resolution  of  directors  passed  at  a  meeting  held 
in  a  state  other  than  that  in  which  the  company 
has  its  existence.  Galveston,  Houston,  jr  Hender- 
ton  Railroad  Co.  v.  Cowdrey,  11  Wal.  459. 

146.  Where  bonds  liave  been  given  by  a 
county  to  a  railroad  corporation,  the  county, 
when  sued  on  them  by  a  bona  fide  holder  for 
value,  cannot  deny  the  ability  of  the  corporation 
to  take  the  bonds,  the  corporation  being  a  corpora- 
tion de  fiicto,  if  not  de  jure.  Douglas  County 
Commissioners  v.  Bolles,  94  U.  S.  104. 

147.  A  county,  when  thus  sued,  cannot  con- 
tend that  the  corporation  had  not  been  organized 
within  the  time  prescribed  by  its  charter,  it  having 
been  a  corporation  de  facto.  Macon  County  v. 
Shores,  97  U.  S.  272 ;  Ralls  County  v.  Douglass, 
105  U.  S.  728. 

148.  In  a  suit  by  a  bona  fide  holder  for  value 
of  municipal  bonds,  evidence  of  fraud  and  irreg- 
ularity touching  their  issue,  but  antecedent  to  it, 
is  inadmissible.  Macon  County  v.  Shores,  97 
U.  S.  272. 

149.  Where  municipal  authorities,  acting 
within  their  powers,  have  issued  bonds  of  the 
municipality  to  a  railroad  company  in  aid  thereof, 
and  the  company  has  effected  a  consolidation 
with  another  company  according  to  an  agreement 
made  with  the  municipality  in  consideratiou  of 
the  issue  of  tlie  bonds,  the  municipality,  in  a  suit 
on  the  bonds  by  a  bona  fide  holder  for  value, 
is  estopped  to  dispute  their  validity  on  the  ground 
that  the  issue  was  in  pursuance  of  a  corrupt  bar- 
gain to  which  the  authorities  who  issued  the 
bonds  were  parties.  Tipton  County  v.  Rogers 
Locomotive  ^  Machine  Works,  108  U.  8.  523. 

150.  A  holder  of  municipal  bonds  issued  in 
aid  of  a  railroad  is  not  precluded  from  maintain- 
ing an  action  on  the  bonds  or  coupons  by  reason 
of  the  fact  that  the  statute  authorizing  their  issue 
made  it  the  duty  of  a  municipal  board  to  collect 
by  levy  the  amount  necessary  for  their  payment, 
and  to  pay  them.  Queenibury  v.  Culver,  19 
Wal.  83. 

151.  A  municipal  corporation  may  waive  con- 
ditions inserted  in  a  contract  for  its  benefit,  but 
found  to  be  injurious  to  its  interests,  and  may  es- 
top itself  like  other  parties  to  a  contract ;  thus, 
where  it  has  subscribed  for  stock  of  a  railroad 
company  on  condition  that  the  road  shall  be  com- 
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pleted  on  a  certain  date,  it  maj*  extend  the  time, 
and  if  it  accept  the  stock  and  issue  its  bonds  de- 
cUring  the  road  completed  to  its  satisfaction,  it 
cannot  afterwards  obiect  that  the  road  was  not 
completed  within  the  time  originally  agreed. 
Randolph  County  v.  Poet,  93  U.  S.  502. 

152.  Where  a  county  court,  assuming  that 
interest  in  arrears  on  bonds  issued  under  the 
Missouri  ''township  aid  act"  was  a  county 
debt,  ordered  the  issue  of  "county  funding- 
bonds,"  under  the  authority  of  the  Missouri 
statute  of  March  24,  1868,  authorizing  coun- 
ties, etc.,  to  fund  their  debts,  the  order  reciting 
that  the  funding  bonds  were  issued  "  for  the  pur- 
pose of  paying  said  coupons,  keeping  the  faith  of 
the  county,"  etc.,  it  was  held  that  the  county 
was  estopped  from  denying  its  liability  on  the 
bonds  in  the  hands  of  a  bona  fide  holder  for 
value.     Cass  County  v.  Shores,  95  U.  S.  375. 

153.  A  city  which,  in  payment  of  its  indebted- 
ness, has  issued  bonds  engraved  on  bank-note 
paper  aud  resembling  bank-bills,  and  afterwards, 
under  a  power  given  it  to  issue  bonds  to  pay  its 
debts,  has  redeemed  the  bonds  first  issued,  can- 
not, when  sued  on  bonds  of  the  hist  issue,  con- 
tend that  these  bonds  were  issued  without  consid- 
eration. It  is  immaterial  whether  the  original 
bonds  were  issued  in  violation  of  law  or  not,  the 
consideration  on  which  they  wei-e  based  being 
good.  Little  Rock  v.  Merchants*  National  Bank, 
98  U.  8.  308. 

154.  A  law  authorized  the  issue  of  municipal 
bonds.  The  election  called  to  decide  whether  the 
issue  should  be  made  was  called  by  the  wrong 
corporate  agency.  This,  under  the  decisions  of 
the  state  court  previously  made  would  have  made 
the  bonds  invalid,  had  there  been  nothing  more. 
A  curative  statute  was  passed,  however,  aud  it 
became  an  open  question  whether  the  bonds  were 
legalized  thereby.  Then  a  statute  was  passed 
authorizing  the  funding  of  bonds  which  were 
binding  and  legal  obligations,  and  the  issue  of 
which  had  been  duly  authorized.  A  popular 
vote  directed  the  funding  of  these  bonds  in  othera 
bearing  a  less  rate  of  interest,  and  payable  after  a 
longer  time.  It  was  held  that  the  municipality 
was  estopped  to  dispute  its  liability  on  the  new 
bonds.    Jasper  County  v.  Ballou,  103  U.  S.  745. 

155.  Where  the  law  authorizes  the  issue  of 
county  bonds  in  aid  of  a  railroad,  the  county, 
when  sued  on  bonds  thus  issued,  cannot  set  up  a 
constitutional  prohibition  against  the  assessment 
of  taxes  beyond  a  certain  percentage  of  the  valua- 
tion  of  the  property  in  the  county,  it  appearing 
that  after  the  assessment  of  taxes  to  the  amount 
of  the  limit,  and  payment  of  the  ordinary  county 
expenses,  a  surplus  remains  sufficient  to  pay  a 
part  of  the  amount  of  the  bonds,  and,  moreover, 
it  not  appearing  that  the  county  has  not  other 
property  besides  revenues  derived  from  taxation 
that  may  be  subjected  in  payment  of  the  amount. 
Moultrie  County  y.  Fairfield,  105  U.  S.  370. 
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156.  Where  a  ooanty,  bayiog  issued  its  bonds 
to  a  railroad  company,  lias  fi&llen  into  arrears  in 
paying  the  interest,  and  contemplates  contesting 
the  validity  of  the  bonds  on  the  grounds  that  they 
were  frandnlently  issued  and  that  the  statute 
purporting  to  authorize  their  issue  was  unconsti- 
tutional, and  the  company  e£Fects  a  consolidation 
with  another  company  on  the  assurance  of  the 
coanty,  through  its  county  courts  that  it  will  levy 
and  collect  a  tax  sufficient  to  pay  the  bonds  in 
consideration  of  an  extension  of  time  being 
granted  for  their  payment,  the  county  is  estopped 
from  afterwards  ocnying  the  validity  of  the  bonds 
in  the  hands  of  a  bona  fide  transferee  for  value 
from  the  consolidated  company.  Tipton  County 
T.  Rogers  Locomotive  ff  Machine  Wark$,  103 
U.  8.  '623. 

157.  A  defence  by  a  county  to  an  action  on 
municipal  bonds  which  it  was  authorized  to  issue 
in  aid  of  a  branch  line  of  a  railroad  company,  will 
not  be  sustained  on  the  ground  that  the  line  con- 
structed was  not  a  brancn  line,  but  an  extension 
of  the  main  line,  where  the  former  contention  is 
equally  tenable  with  the  latter,  where  the  county 
has  had  the  benefit  of  the  road,  retains  the  stock 
received  for  the  bonds,  has  voted  on  it,  has  paid 
interest  on  the  bonds  for  several  years,  and  re- 
deemed some  of  them.  Howard  County  v. 
BoonevUle  Central  National  Bank,  108  U.  S. 
314. 

158.  Where  a  county  was  authorized  to  issue 
bonds  for  the  purpose  of  funding  its  indebtedness, 
and  the  county  records  siiowed  an  estimate  of 
the  county  indebtedness  made  by  the  county  com- 
missioners for  the  express  purpose  of  fixing  the 
amount  of  bonds  to  be  issued,  and  in  pursuance 
of  which  estimate  they  were  issued,  it  was  held 
that,  conceding  that  a  bona  fide  holder  for  value 
of  the  bonds  was  required  to  inspect  the  records 
inst^  of  relying  on  the  recitals  in  the  bonds 
themselves,  he  was  not  bound  to  go  beyond  the 
record  of  the  commissioner's  estimate,  and  could 
not  be  affected  by  its  falsity.  Sherman  County 
V.  Simons,  109  U.  8.  735. 

159.  Liability  notwithstanding  Invalidity 

of  Bond.]  Where  a  city,  in  pursuance  of  au- 
tlioritv  supposed  to  be  conferred  oy  a  void  statute, 
issued  bonus  and  lent  them  to  a  manufacturer  to 
assist  him,  he  conveying  property  to  secure  his 
obligation  to  pay  them,  and  they  were  transferred 
to  one  who  took  them  for  value  in  good  faith, 
and  the  city  retained  possession  of  the  property, 
it  was  held  that  although  the  issue  of  tne  oonds 
was  illegal,  the  proceeds  of  the  propert v  conveyed 
to  secure  them  should  be  paid  t«  their  holder,  the 
city  first  being  reimbursed  for  expenses  properly 
incurred  in  preserving  the  property,  the  holder 
standing  on  the  right  of  the  manufacturer  to  dis- 
affirm the  contract  and  reclaim  the  property. 
Parkershurg  v.  Brown,  106  U.  8.  487. 

160.  Where  a  citv  having  ]>ower  to  borrow 
money  at  not  more  than  a  certain  rate  per  cent, 
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and  to  provide  for  the  payment  of  its  debts,  issues 
bonds  for  that  purpose,  the  bonds  being  ante- 
dated in  order  to  evade  a  law  passed  shortly  be- 
fore their  issue,  making  registry  bv  the  state 
auditor  essential  to  the  validity  of  afl  municipal 
bonds  thereafter  issued,  a  purchaser  of  the  bonds 
in  good  faith  and  without  notice  of  their  invalid- 
ity can  recover  the  money  paid  for  them  with  in- 
terest at  the  legal  rate,  although  the  bonds  are 
invalid,  the  city  having  a  right  to  borrow  money ; 
and  tills,  although  the  bonds,  on  their  face,  hour 
interest  at  a  rate  greater  than  that  allowed  by 
Uw.    Louisiana  v.  Wood,  103  U.  8.  294. 

Circuit  Court  —  Mandamus  to  compel  Corpo- 
ration to  levy  a  Tax  to  pay  Bonds  not  in 
SuU, 
See  Mandamus,  6,  7. 

Decisions  of  State  Courts  relative  to  the  issue 
of  Municipal  Bonds,  followed  by  Federal 
Courts. 
See  Fbdbral  Coubts  —  Statu  Laws, 
Rules  or  Decision,  8  ^  seq. 

Guaranty  by  Railroad  Company. 
See  Railboad  —  Compant,  37. 

Interest  on,  by  what  Law  recoverable. 
See  Conflict  op  Laws,  23. 

Non-resident  Holders  not  affected  by  Decree 
adjudging  them  void  when  there  was  but 
Constructive  Service. 
See  Judgment  —Conclusiveness,  36. 

Statute  legalizing  Elections  on  Question  of 
Issue  of  Bonds  —  Public  Act. 
See  Statutes  —  CoNST&ucTiONy  43. 

KUndPAL    BONDS  —  HBOOTULKLITT  —  To 

what  Extent  negotiable.}  Where  the  bonds  of  a  mu- 
nicipal corporation,  with  interest  coupons  attached, 
and  payable  to  bearer,  are  put  upon  the  market, 
they  are  to  be  treated  as  commercial  securities ; 
and  the  equities  existing  between  the  makers  and 
the  original  payees  cannot  be  inquired  into  in  an 
action  to  recover  the  sum  due  thereon.  Moron 
V.  Miami  County  Commissioners,  2  Bhick,  722 ; 
Mercer  County  v.  Hacket,  1  Wal,  83 :  Gelpcke 
V.  Dubuque,  1  Wal.  176 ;  Meyer  v.  Muscatine^ 
1  Wal.  384 ;  Thomson  v.  Lee  County,  3  Wal. 
327 ;  Lexington  v.  Butler,  14  Wal.  282. 

2.  It  makes  no  difference  that  they  ben r  the 
corporate  seal.  Mercer  County  v.  Hacket,  1 
Wal  83. 

3.  Municipal  bonds  in  the  customary  form, 
made  payable  to  a  named  person  or  order,  and 
indorsed  in  blank,  possess  the  qualities  and  inci* 
dents  of  negotiable  promissory  notes ;  nor  is  the 
case  altered  by  the  fact  that  the  holder  is  bound 
to  receive  the  amount  before  maturity,  if  ten* 
dered,  nor  that  a  bona  fide  transferee  for  value 
would  be  bound  by  equities  existing  between  tlie 
original  parties.  Ackley  School  District  v.  Hall^ 
113  U.S.  135. 
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4.  Municipal  bonds  payable  to  a  railroad  com- 
pany or  to  the  holder,  if  transferred  by  the 
signature  of  the  president  of  the  company,  are 
Negotiable.  Wilson  County  v,  NcuhvtUe  Third 
National  Bank,  103  U.  S.  770. 

5.  A  municipal  bond  wiU  not  be  deemed  nn- 
negotiable  on  the  ground  that  its  payment  is 
made  conditional  on  the  construction  of  the  road, 
where  the  language  used  imports,  not  a  condition, 
but  a  recital  merely  of  the  reasons  influencing  the 
contract.  Humboldt  Townshw  y.  Long,  92  U.  S. 
643. 


XmnOIPAL  OQBPQBA^nOH  —  Fiscal  Powers  -^ 
In  general. 
See  Municipal  Cokfobatioit — Piscal 

FOWBRS. 

General  Matters, 

See  Municipal  Ck)KFOBATiON — Gxkbiull 
Mattbbs. 

Liabilities  —  In  general. 

See   Municipal   Cobpokatioh  —  Lia- 
bility. 

Officers  — ^  In  general. 

See  MxTNiciPAL  Co&pobatioh  —  Ofti- 

CBBS. 

Powers  in  general. 

See  Municipal  Cobpouatioh — Powbbs 
in  general. 

ximxnPAL  ooBFORAmm  —  tucal  fowxbs 

—  In  general  —  Power  to  borrow  Money 

—  To  issue  Bills  as  Currency  —  To  tax — 
To  issue  Negotiable  Paper. 

See  pi.  1-16. 

Power  to  aid  Public  Improvements  by  Dona- 
tion.  Subscription,  and  Issue  of  Bonds  — 
Constitutional  Limitations, 
See  pi.  17-53. 

Power  as  affected  by  Legislative  Action, 
See  pL  54-86. 

1.  In  general — Power  to  borrow  Money 

—  To  issue  Bills  as  Currency  —  To  tax  —  To 
issue  Negotiable  Pester.]  On  the  question  of 
whether  a  municipal  corporation,  without  express 
legislative  authority,  may  borrow  money,  the  court 
was  equally  diyided.  NashviUe  y.  Ray,  19  Wal. 
468. 

2.  A  contract  by  a  municipal  corporation  to 

Eay  a  sum  of  money  with  interest  to  one  who 
as  assumed  the  payment  of  interest  due  and  to 
become  due  on  some  of  its  debt,  is  a  contract  for 
tlie  payment  of  adebt»  not  a  borrowing  of  money, 
and  so  not  within  charter  restrictions  upon  bor- 
rowing.    Gelpcke  v.  Dubuque,  1  Wal.  221. 

3.  A  city  having  power  to  borrow  money,  in 
makii^  a  loan  may  make  it  payable,  principal  and 
interest,  where  it  pleases.  Meyer  y.  Muscatine, 
1  Wal.  384. 
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4.  A  general  statute  restraining  municipal  cor- 
porations from  creating  any  indebtedness,  without 
providing  at  the  same  time  for  the  payment  of 
principal  and  interest^  will  not  control  a  subse* 
^uent  statute  which,  without  prescribing  such 
limitation,  authorizes  them  to  incur  a  special  ob- 
ligation. United  States  v.  New  Orleans^  98 
U.  8.  381. 

5.  The  power  conferred  on  a  city  by  its  charter 
to  borrow  money  to  take  up  its  bonded  indebted- 
ness, is  not  taken  away  by  a  statute  which,  like 
the  Missouri  statute  of  March  28,  1872,  pro- 
vides that  municipalities  may  fund  their  ont- 
standinff  indebtedness  by  issuing  new  bonds  in 
place  of  the  old  on  such  terms  as  may  be  agreed 
on  between  them  and  the  holders  of  the  b^nds. 
Louisiana  v.  Wood,  102  U.  S.  294. 

6.  A  statute  which,  like  the  Missouri  statute 
of  February  16,  1872,  forbids,  under  stated  pen- 
alties, municipal  officers  from  lending  the  credit^ 
etc.,  of  the  municipalities  that  they  represent, 
without  the  previous  assent  of  two  thirds  of  the 
voters,  cannot  be  deemed  to  confer  authority  to 
lend  the  credit  when  such  assent  is  ^ven.  [Har- 
lan, J.,  dissenting.]  JarroU  v.  Moberly,  103 
U.  S.  680. 

7.  A  provisicm  in  a  city  charter,  that  the 
council  shall  not  borrow  more  tlian  a  specified 
sum  for  general  purposes,  does  not  limit  the  city 
debt,  nor  prohibit  the  making  of  a  contract  in- 
volving an  expenditure  exceedinc^  that  sum  for 
special  improvements  authorized  oy  the  charter, 
such  as  the  ^radinff  and  paving  of  streets  and  the 
making  of  sidewaOLS.  Hitchcock  v.  Galoeston, 
96  U.  S.  341. 

8.  A  municipal  corporation  having  only  the 
ordinary  powers,  including  the  power  to  borrow 
money  and  issue  its  bonds  therefor,  cannot  issue 
bills  to  be  used  as  currency,  where  the  issue  of 
such  bills,  except  by  banking  institutions,  is  for- 
bidden by  a  general  statute.  Thomas  v.  Rich' 
mond,  12  Wal.  349. 

9.  And  where  a  municipal  corporation  issues 
bills  to  be  used  as  currency,  contrary  to  law,  a 
holder  for  value,  the  bills  being  void,  cannot 
maintain  an  action  thereon.     lb. 

10.  Nor  can  he  recover  on  a  count  for  money 
had  and  received,  especially  where  the  receiving 
as  well  as  the  issuing  of  such  bills  is  prohibitec^ 
the  parties  being  tn  part  delicto,    lb. 

VL  That  provision  of  the  Illinois  constitutioii 
of  1848  which  vests  in  municipal  corporations 
the  power  to  tax  for  corporate  purposes  limits 
the  power  to  taxation  for  those  purposes,  t.  e,, 
purposes  germane  to  the  general  scope  of  the 
object  for  which  the  corporation  was  created. 
Such  is  the  construction  of^  the  state  courts,  and 
the  supreme  court  adopts  it.  Weighttnan  v. 
Clark,  103  U.  S.  256. 

12.  The  lUinois  statute  of  April  19,  1869, 
authorizing  municipal  corporations  to  subscribe  in 
aid  of  the  state  reform  scnool  for  the  purpose  of 
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securing  its  location  within  the  corporate  limits, 
was  held,  the  decisions  of  the  highest  court  of  the 
skte  justifying  such  holding,  not  to  conflict  with 
the  provision  of  the  state  constitution  decUring 
that  municipalities  maj  tax  for  corporate  pur- 
poses only.  LioingMton  County  v.  Darlington, 
101  U.  S.  407. 

13.  On  the  question  of  whether  a  municipal 
corporation  may  issue  paper  which,  iu  the  hands 
of  oona  fide  holders  tor  value  before  maturity, 
b  clothed  with  the  usual  attributes  of  n^tia- 
ble  paper,  the  court  was  equally  divided.  Jytuk' 
vUle  V.  Ray,  19  Wal.  468. 

14.  Where,  however,  the  paper  thus  issued 
consisted  of  checks  or  orders  lu  form  negotiable, 
drawn  by  the  mayor  of  a  city  on  its  treasurer, 
received  in  payment  of  taxes,  and  again  issued 
without  authonty,  it  was  held,  in  a  suit  against 
tlie  cit^  by  the  holder  of  such  orders,  that  the 
city  might  set  up  the  holder's  defective  title. 
[Clitford,  Swatne,  and  Strong,  JJ.,  dissent- 
ing]   lb. 

15.  On  the  question  of  whether  a  recovery 
might  be  had  ot  the  amount  in  fiict  paid  for 
the  orders  (they  having  been  purchased,  on  their 
reissue,  at  a  discount  from  their  face  value),  the 
court  was  equaUy  divided,    lb, 

16.  A  power  to  counties  to  build  court-houses, 
etc.,  does  not  autliorize  the  issue  in  payment 
therefor  of  bonds  or  other  commercial  paper 
having  the  privileges  and  exemptions  ordinarily 
accorded  to  such  paper,  unless  such  authority  is 
given  by  statute ;  nor  is  the  rule  otherwise  in 
Tennessee.  Claiborne  County  y.  Broola^  111 
U.  S.  400. 

17.  Power  to  aid  Public  Improvements 

by  Donation,  Subscription,  and  Issue  of  Bonds 
—  Constitutional  Litnitations.']  If  not  restrained 
by  the  organic  law,  the  legislature  of  a  state  may 
authorize  a  municipal  corporation  to  take  stock 
in  a  railroad  or  other  work  of  internal  improve- 
ment, to  borrow  money  to  pay  for  it,  and  to  levy 
a  tax  to  repay  the  loan.  Thomson  v.  Lee  County, 
3  Wal.  327;  Rogers  v.  Burlington,  Id.  654; 
Mitchell  V.  Burlington,  4  Wal.  270 ;  Larned  v. 
Burlington,  4  Wal.  275. 

18.  And  to  issue  bonds  to  aid  in  the  con^truc- 
tiog  of  a  railroad.  Pine  Chrove  Township  t. 
To/co/i,  19  Wal.  666. 

19.  And  no  sach  restraint  is  imposed  by  a 
constitutional  provision  which,  like  that  of  Michi- 
gan, ordains  that  no  peraon  shall  be  deprived  of 
property  without  due  process  of  Uw,  that  the 
credit  of  the  state  shall  not  be  gpnnted  in  aid  of 
any  peraon,  association,  or  corporation,  or  that 
the  state  shall  not  be  a  parf.y  to,  or  interested  in, 
any  work  of  internal  improvement    lb. 

20.  It  is  no  objection  to  a  statute  authorizing 
municipal  aid  in  the  construction  of  a  railroad 
in  a  case  otherwise  proper,  that  it  authorizes  it 
to  be  extended  in  the  form  of  a  gift,  rather  than 
in  the  more  usual  mode  of  a  subscription  for 
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stock.  Council  Bluffs  ff  St.  Joseph  Railroad 
Co.  V.  Otoe  County,  16  Wal.  667 ;  OlcoU  v.  Fond 
du  Lac  County  Supervisors,  Id.  678;  Queens^ 
bury  V.  Culver,  19  Wal.  83;  New  Buffalo  v. 
Cambria  Iron  Co.,  105  U.  S.  73 ;  Otoe  County 
V.  Baldwin,  111  U.  8.  1. 

21.  In  New  York,  such  donation  may  be  made. 
Queen^ury  y.  Culver,  19  Wal,  83. 

22.  County  bouds  may  be  issued  and  given  to 
a  railroad  company,  to  aid  the  construction  of  a 
road  outside  of  the  county,  or  eyen  outside  of  the 
state,  the  effect  of  the  construction  of  the  road 
being  to  give  the  county  a  desirable  connection 
with  some  otiier  region.  Council  Bluffs  jr  St, 
Joseph  Railroad  Co,  v.  Otoe  County,  16  WaL 
667  ;  Otoe  County  v.  Baldwin,  111  U.  S.  1. 

23.  A  constitutional  provision  that  priyate 
property  shall  not  be  taken  for  public  use  with- 
out just  compensation,  is  no  restraint  upon  such 
legislation.  Council  Bluffs  Sf  St.  Joseph  Rail- 
road  Co.  v.  Otoe  County,  16  VITal.  667. 

24.  There  is  nothing  in  the  Illinois  constitu- 
tion, nor  in  public  pohcy,  restraining  the  legis- 
Uture  from  declaring  that  certain  townships  may 
subscribe  to  the  stock  of  a  particular  railroad 
company  organized  under  a  general  law,  and 
issue  bonds  in  payment  of  the  subscription. 
Unity  v.  Barrage,  103  U.  8.  447. 

25.  A  clause  in  the  charter  of  a  railroad  com- 
pany, authorizing  commissionera  of  counties 
through  which  the  road  is  to  run  to  subscribe 
for  stock  and  to  issue  county  bonds  in  payment 
therefor,  if  so  directed  by  popular  yote,  is  not  a 
contract  within  the  meanine  of  the  constitution; 
nor  is  a  vote  in  favor  of  the  subscription,  with- 
out an  actual  subscription,  purauant  thereto. 
AspinwaU  y.  Daviess  County  Commissioners, 
22  How.  364. 

26.  Hence,  bonds  issued  in  payment  of  a 
subscription  made  after  an  amendment  of  the 
state  constitution,  prohibiting  a  loan  of  credit  or 
a  borrowing  of  money  to  pay  such  subscription, 
are  void,  although  issued  purauant  to  a  yote 
taken  before  the  amendment  took  effect.    lb. 

27.  And  where  a  statute  conferring  the  power 
to  issue  bonds  in  aid  of  a  railroad,  and  under 
which  their  issue  is  voted,  is  repealed,  their  issue 
cannot  be  compelled,  eyen  though,  on  the  faith 
of  the  aid  voted,  money  has  been  expended  in  the 
construction  of  the  road,  and  though  it  appeara 
that  their  issue  was  refused  on  another  ground 
than  that  the  statute  had  been  repealed.  \Vads- 
worth  y.  Eau  Claire  County  Supervisors,  102 
U.  S.  634. 

28.  In  construing  the  article  of  the  Illinois 
constitution  of  July  2,  1870,  which  prohibited 
municipal  corporations  from  subscribing  to  the 
capital  stock  of  railroad  corporations,  or  from 
making  donations  to  them,  but  which  provided 
that  the  adoption  of  the  article  should  not  be 
construed  as  affecting  the  ri^ht  to  make  subscrip- 
tions authorized  under  exisUug  laws  by  vote  be- 
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fore  the  adoption,  it  was  held  that  a  distinction 
was  made  between  subiscriptions  and  donations, 
the  ktter  being  prohibited  under  all  circum- 
stances,  and  that  bonds  issued  after  the  adoption 
of  the  constitution,  in  payment  of  a  donation 
Yoted  before,  were  void.  Concord  v.  Portsmouth 
Sarings  Bank,  92  U.  S.  625. 

29.  The  supreme  court  of  Illinois,  liaving 
otherwise  construed  this  article,  by  a  decision 
rendered  before  the  decision  in  Concord  v.  Ports- 
mouth Savings  Bank,  supra,  but  not  called  to 
the  attention  of  the  United  States  supreme  court, 
and  by  similar  decbions  since,  the  United  States 
supreme  court  adopts  the  rule  announced  by  the 
Ilhnois  court,  and  nolds  that  no  distinction  exists 
between  subscriptions  and  donations,  and  that 
bonds  issued  after  the  adoption  of  the  constitu- 
tion in  pavment  of  a  donation  voted  before  are 
valid.  Fairfield  v,  Gallatin  County,  100  U.  S. 
47;  Moultrie  County  v.  Fairfield,  105  U.  S.  370. 

30.  A  valid  subscription  or  undertaking  to 
subscribe  is  uot  affected  by  the  adoption  oithe 
ooustitution,  and  bonds  issued  afterwards  in  pur- 
suance of  such  subscription  made  or  undertaking 
entered  into  before,  are  valid.  Moultrie  County 
▼.  Rockingham  Ten  Cent  Savings  Bank,  92 
U.  S.  631 ;  Clay  County  v.  Society  for  Savings, 

104  U.  S.  579. 

31.  The  supreme  court  having  assumed  in 
several  cases,  in  accordance  with  the  decisions  of 
the  supreme  court  of  Illinois,  that  the  provision 
in  the  constitution  of  that  state  prohibiting  the 
subscription  by  municipalities  to  tne  capital  stock 

*  of  railroad  or  private  corporations,  became  oper- 
ative July  2,  1870,  declines  to  consider  the  Ques- 
tion an  open  one,  while  the  supreme  court  of  the 
state  adheres  to  its  ruling.     Wade  v.  Walnut, 

105  U.  S.  1. 

32.  Where  a  municipal  corporation  votes  a 
donation  to  a  railroad  company,  on  condition 
that  its  road  shall  be  run  through  the  town,  no 
authority  existing  to  make  the  donation  until  the 
road  shall  be  located  and  constructed,  and  the 
company  gives  notice  of  its  acceptance  of  the  do- 
nation, such  notice  of  acceptance  being,  in  effect, 
equivalent  to  saying  that  if  the  road  shall  be 
built  the  donation  will  be  received,  and  not  im- 
porting an  undertaking  on  the  part  of  the  com- 
pany to  do  more  than  it  was  required  to  do  in 
any  event,  no  contract  arises,  the  obligation  of 
which  is  impaired  by  construinff  a  provision  of  a 
state  constitution  afterwards  adopted  as  prohibit- 
ing the  donation  notwithstanding  such  vote  and 
acceptance.  Concord  v.  Portsmouth  Savings 
Bank,  92  U.  S.  625. 

33.  Where,  under  the  Illinois  statute  of  Feb- 
ruary 25, 1867,  authorizing  donations  to  a  certain 
railroad  company  to  be  made  by  townships,  a 
majority  of  tne  voters  consenting,  a  donation 
was  duly  made  and  sanctioned  by  vote,  and  where, 
under  the  amendatory  statute  of  February  24, 
1869,  authorizing  the  issue  of  bonds  in  payment 
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of  such  donations,  and  providing  that  an  ejection 
might  be  held  to  determine  wnether  donations 
should  be  paid  by  the  issue  of  bonds,  an  election 
was  held,  and  it  was  voted  to  issue  bonds  in  pay- 
ment of  the  donation,  it  was  held  that  the  pro- 
vision in  the  amendatory  act  for  an  election  to 
determine  the  question  of  whether  bonds  should 
be  issued,  satisfied  the  requirement  of  the  state 
constitution  tliat  municipal  debts  shall  be  created 
only  by  the  assent  of  the  voters.  Harter  v. 
Kemochan,  103  U.  S.  562  ;  LouixviUe  v.  Ports- 
mouth  Savings  Bank,  104  U.  S.  469. 

34.  Where  a  town  has  voted  to  issue  bonds 
in  payment  of  a  donation  to  a  railroad  on  the  day 
when  a  general  state  election  determined  that  a 
new  constitution  should  be  adopted,  which,  if  con- 
strued to  have  been  adopted  before  the  taking  of 
the  vote  of  the  town,  would  have  rendered  the 
issue  of  the  bonds  illegal,  it  may  be  taken  into 
consideration  that  the  polls,  in  the  case  of  the 
state  election,  were  kept  open  till  sunset,  while 
the  presumption  arises  from  the  facts  connected 
with  the  town  vote  that  it  was  completed  before 
sunset ;  when  necessary  to  determine  conflicting 
rights,  courts  will  take  notice  of  fractions  of  a 
day.  LouisciUe  v.  Portsmouth  Savings  Bank,  104 
U.  S.  469. 

35.  The  prohibition  contained  in  the  Missouri 
constitution  of  1865  against  municipal  corpora- 
tions becoming  stockholders  in  associations,  etc., 
or  loaning  credit  thereto,  unless  by  a  two-thirds 
vote,  was  not  intended  to  take  away  any  authority 
already  granted.  Callaway  County  v.  Foster, 
93  U.  S.  567 :  Scotland  County  v.  Thomas,  94 
U.  S.  682 ;  Henry  County  v.  Nicolay,  95  U.  S. 
619 ;  Ray  County  v.  Vansycle,  96  U.  S.  675 ; 
Macon  County  v.  Shores,  97  U.  S.  272 ;  Schuy- 
ler County  V.  Thomas,  98  U.  S.  169 ;  Cass 
County  V.  Gillett,  100  U.  S.  585 ;  Louisiana  v. 
Taylor,  105  U.  S.  454 ;  RalU  County  v.  Doua- 
lass,  105  U.  S.  728 ;  Dallas  County  v.  Aic- 
Kenzie,  110  U.  S.  686. 

36.  So  of  the  similar  prohibition  in  the  Mis- 
sissippi constitution  of  1869.  Calhoun  County 
Supervisors  v.  Galbraith,  99  U.  S.  214. 

37.  A  constitution  which,  while  prohibiting 
municipalities  from  subscribing  to  the  stock  of 
railnMia  companies,  makes  an  exception  where 
subscriptions  have  been  previously  authorized  by 
a  popular  vote  under  existing  laws,  does  not  de- 
prive a  city  of  the  right  to  make  a  subscription 
previously  voted  without  authority  of  law,  except 
that  conferred  by  a  statute  ratifying  the  action  of 
the  city,  and  passed  before  the  aaoption  of  the 
constitution.  Jonesboro  v.  Cairo  {f  St.  Louis 
RaUroad  Co ,  110  U.  S.  192. 

38.  A  prohibition,  like  that  of  the  Missouri 
constitution  of  1865,  against  the  loan  by  munici- 
palities of  their  credit  unless  with  the  assent  of 
two  thirds  of  the  voters,  makes  void  bonds  issued 
by  a  town  for  purchasing  propertv  to  be  given  to 
a  railroad  company,  the  assent  of  the  voters  not 
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being  bad.  Such  a  use  of  bonds  is  merely  an  in- 
direct way  of  giving  the  railroad  company  the 
use  of  the  cremt  of  the  tovn.  JarroU  v.  Mo- 
herly,  103  U.  S.  580. 

39.  That  provision  which  declares  that  the 
legislature  shall  not  authorize  "  any  county,  city, 
or  town  "  to  become  a  stockholder  in,  or  to  loan 
"  its  credit  to,  any  company,  association,  or  cor- 
poration  unless  two  thiros  of  the  qualified  voters 
of  such  county,  citv,  or  town,  at  a  regular  or 
special  election  to  be  held  therein,  shait  assent 
tnereto,"  extends  to  townships.  Harshman  v. 
Bates  County,  92  U.  8.  669. 

40.  The  Missouri  "township  aid  act"  of 
March  23,  1868,  which  authorizes  countv  courts 
to  subscribe,  in  behalf  of  townships,  to  tne  stock 
of  railroad  companies,  and  to  issue  bonds  in  pay- 
ment of  such  subscriptions,  if  by  the  returns  of 
an  election  duly  called  for  that  purpose  it  apoears 
"that  not  less  than  two  thirds  of  the  qualified 
voters  of  the  township  voting  at  such  election 
are  in  favor  of  such  subscription,"  is  not  in  con- 
flict with  that  provision  of  tue  state  constitution, 
which  b  the  same  substantially  as  that  of  tlie 
statute.  [Bradley  and  Miller,  JJ.,  dissent- 
ing.] Cass  County  v.  Johnston,  95  U.  S.  360 ; 
Cms  County  v.  Jordan,  Id.  373;  Douglass  v. 
Pike  County,  101  U.  S.  677. 

41.  A  statute  authorizing  a  municipal  corpo- 
ration to  subscribe  to  the  stock  of  a  railroad, 
where  elections  have  alreadv  been  held,  "  and  a 
majority  of  the  legal  voters  "were  in  favor  of 
the  subscription,"  requires  the  votes  of  only  a 
majoritv  of  the  legal  voters  voting  at  an  election 
regularly  held.  St.  Joseph  Toumship  v.  Rogers, 
16  Wal.  644. 

42.  The  provision  of  the  Mississippi  constitu- 
tion declaring  that  no  municipality  shall  be  au- 
thorized to  become  a  stockholder  in,  or  lend  its 
credit  to,  any  company,  etc.,  "  unless  two  thirds 
of  the  qualified  voters  of  such  county,  city,  or 
town,  at  a  special  election  or  regular  election  to 
be  held  therein,  shall  assent  thereto,"  requires 
onlv  an  assenting  vote  of  two  thirds  of  those  ac- 
tually voting,  not  of  two  thirds  of  those  enrolled 
as  qualified  to  vote.  Carroll  County  v.  Smith, 
111  U.  S.  556. 

43.  Where  a  Missouri  statute  authorized  the 
issue  of  bonds  by  municipalities  in  aid  of  a  cer- 
tain railroad  without  requiring  a  submission  of 
the  question  to  a  popular  vote,  and  an  amenda- 
tory statute  authorized  the  location  of  a  branch 
road,  and  the  constitution  of  1865,  adopted  in 
the  interim,  required  a  popular  vote  to  authorize 
the  issue  of  bonds  by  municipalities  in  aid  of  rail- 
roads, and  declared  that  existing  statutes  should 
continue  in  force ;  and  where  a  prohibition  against 
special  enactments  did  not  extend  to  amendments 
of  statutes  in  force  at  the  time  of  the  adoption  of 
the  constitution,  bonds  issued  after  the  passage 
of  the  amendatory  statute,  in  payment  of  a  sub- 
scription made  before,  and  transferred  afterwards 
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to  the  branch,  were  held  valid,  although  no  popular 
election  was  had.  [Miller,  Davis,  Field,  and 
Bradley,  JJ.,  dissenting.]  Callaway  County  v, 
Foster,  93  U.  8.  567.  And  see  Howard  County 
V.  Paddock,  110  U.  8.  384. 

44.  A  subscription  to  a  branch  road,  under- 
taken as  an  independent  enterprise  under  the  Mis- 
souri statute  of  March  21, 1868,  regulating  the 
construction  of  branches,  is  not  subject  to  the 
provision  of  the  constitution  requiring  a  popular 
vote  to  authorize  the  issue  of  municipal  bonds  in 
its  aid,  the  main  road  having  been  built  under  a 
statute  in  force  at  the  time  of  the  adoption  of 
the  constitution.  Henry  County  v.  NicUay,  95 
U.  8.  619.  Nor  is  it  material  that  at  the  time  of 
the  subscription  the  company'  had  assigned  to  an- 
other compaiiv  a  portion  of  its  franchises.  Cass 
County  V.  GUlett,  100  U.  8.  585. 

45.  Where  a  Missouri  coujit^  made  a  valid 
subscription  to  the  stock  of  a  railroad  company 
before  the  adoption  of  the  constitution  of  1865, 
the  subscription  being  authorized  bv  a  popular 
vote,  as  required  by  tlie  statute  uuaer  which  it 
was  made,  and,  after  the  adoption  of  the  consti- 
tution, the  county  court,  representing  the  county, 
transferred  the  subscription  to  another  company, 
the  company  to  which  the  subscription  was  voted 
releasing  t  he  county  from  all  liability  thereunder, 
it  was  held  that  the  county  could  not  contend,  in 
an  action  brought  by  bona  fide  holders  for  value 
of  bonds  Issued  in  payment  of  the  transferred 
subscription,  that  the  transfer  was  void  because 
not  autnorized  by  a  popular  vote,  interest  having 
been  paid  on  the  bonds  for  five  y^re*  the  county 
havine  the  benefit  of  more  miles  of  road  than 
would  have  been  the  case  had  the  contract  made 
with  the  company  in  whose  favor  tiie  subscrip- 
tion was  votea  been  carried  out,  and  the  county 
having  received  certificates  of  stock  in  the  com- 
pany to  which  the  transfer  was  made,  and  not 
kaving  offered  to  surrender  them.  Ray  County 
V.  Vansycle,  96  U.  8.  675. 

46.  Where  taxpayers,  as  they  miffht  do  under 
the  New  York  law,  authorized  a  suoscription  to 
the  stock  of  a  railroad  company,  and  an  issue 
of  town  bonds  in  payment  thereof,  on  condi- 
tion that  the  road  snould  be  constructed  before 
the  bonds  should  be  delivered  or  sold,  and  the 
commissioners  appointed  to  make  the  subscrip* 
tion  and  to  make  and  issue  the  bonds  agreed 
with  the  company  that  when  its  road  should  be 
constructed  the  subscription  should  be  made 
and  the  bonds  issued,  and  before  the  road  was 
constructed  an  amendment  to  the  state  constitu- 
tion was  adopted  prohibiting  all  munici))al  aid  to 
corporations,  it  was  held  that  the  amendment 
did  not  impair  the  obligation  of  a  contract,  for 
the  reason  that  the  commissioners  exceeded 
their  powers  in  assuming  to  make  an  agreement 
not  authorized  by  the  taxpayers.  Buffalo  jr 
Jamestown  Railroad  Co,  v.  Falconer,  103  U.  S. 
821. 
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47.  Where  a  state  aathorizea  the  issue  of 
oountj  bonds  in  aid  of  the  construction  of  a  rail- 
road,  on  condition  of  a  popular  vote  in  favor 
thereof,  a  subsequent  statute  dispensing  with  the 
condition  is  a  Talid  exercise  of  legislative  power. 
Council  Bluffs  Sf  SL  Joseph  Railroad  Co.  ▼. 
Otoe  County,  16  Wal.  657;  Otoe  County  v. 
Baldmn,  111  U.  S.  1. 

48.  A  statute  of  Tennessee  which  confers 
power  on  the  county  courts  of  counties  on  the 
line  of  a  particular  railroad  to  subscribe  without 
a  popular  vote  to  the  stock  of  the  company  is 
valid,  according  to  the  tenor  of  the  decisions  of 
the  supreme  court  of  that  state,  which  the  su- 
preme court  of  the  United  States  adopts  as 
controlling  its  decision  of  the  question,  notwith- 
standing the  existence  of  a  general  statute  re- 
quiring the  county  courts  to  suoscribe  to  railroad 
stock  when  authorized  by  a  popular  vote,  and  not- 
withstanding the  constitutional  prohibition  against 
the  suspension  of  general  laws  for  the  benefit  of 
particular  individuals,  and  against  the  passage 
of  laws  ^nting  special  rights  and  privileges, 
the  constitution  providing  that  "  the  legislature 
shall  have  power  to  grant  such  charters  of  incor- 
poration as  may  be  deemed  expedient  for  the 
public  good."  Tipton  County  v.  Rogers  Loco- 
motive  {r  Machine  Works,  103  U.  S.  523. 

49.  Where  a  state  constitution,  as,  e.  a.,  that 
of  Illinois,  distinctly  withholds  from  the  legisla- 
ture the  power  t-o  confer  on  municipal  corpora- 
tions authority  to  incur  indebtedness  in  excess  of 
a  prescribed  amount,  the  bonds  of  a  municipality 
issued  beyond  such  amount  are  invalid,  even  in 
the  hands  of  a  bona  fide  holder  for  value,  the  bonds 
not  containing  recitals  amounting  to  a  representa- 
tion tliat  the  requirements  of  the  constitution  were 
met,  that  is,  that  the  indebtedness,  increased  by 
the  amount  of  the  bonds,  was  within  the  constitu- 
tional limit;  and  tbis  is  so  altliough  the  bonds 
purport  to  have  been  issued  under  the  authority 
of  a  statute  and  ordinance,  neither  of  which  re- 
cites that  their  issue  was  permitted  by  the  terms 
of  the  constitution.  Buchanan  v.  Litchfield,  102 
U.  S.  278. 

50.  A  provision  of  a  state  constitution  pro- 
hibiting  donations  by  counties  to  railroads,  etc., 
unless  an  election  shall  have  been  had,  and  de- 
claring that  such  donations,  when  made,  shall 
not  exceed  in  amount  ten  per  cent  of  the  assessed 
valoation,  but  that  by  a  two-thirds  vote  such  in- 
debtedness may  be  increased  ^ve  per  cent,  does 
not  authorize  donations  without  legislative  au- 
thority ;  and  if  a  statute  authorizes  a  donation  of 
ten  per  cent,  a  further  donation  of  five  per  cent 
cannot  be  made  without  additional  legislative  au- 
thority.   Dixon  County  v.  Field,  111  U.  S.  83. 

51.  A  legislature  cannot  authorize  municipal 
corporations  to  contract  debts  for  other  than  pub- 
lic purposes,  where  such  debts  must  be  paid  by 
taxation ;  as,  for  instance,  to  issue  bonds.to  aid  in 
the  establishment  of  manufactories  and  simihir 
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private  enterprises.  [Clifford,  J.,  dissenting.] 
Cleveland  Citizens*  Savings  ff  Loan  Association 
V.  Topeka,  20  Wal.  655. 

52.  A  general  grant  of  legislative  power  does 
not  permit  the  enactment  of  a  statute  allowing  a 
municipality  to  issue  bonds  in  aid  of  a  rolling- 
mill.     Cole  V.  La  Grange,  113  U.  8.  1. 

53.  A  statute  authorizing  the  issue  of  bonds 
by  a  city  to  be  lent  to  persons  engaged  in  manu- 
facturing, the  city  to  pay  the  principal  and  inter- 
est, whether  the  borrower  pavs  the  city  or  not, 
and  the  inference  being  that  the  liability  must  be 
met  by  taxation,  is  invalid,  the  constitution  of 
the  state  conferring  no  power  to  authorize  the 
levy  of  taxes  to  be  used  to  aid  private  persons 
in  conducting  a  private  manufacturing  business. 
Parkershurg  v.  Brown,  106  U.  8.  487. 

54^  Power   as   affected  by  Legislative 

Action.']  A  municipal  corporation  cannot  sub- 
scribe for  stock  in  a  public  improvement,  e.  g.,  sl 
railroad,  without  special  authoritv.  TTiomson  v. 
Lee  County,  3  Wal.  327;  South' Ottawa  v.  Per- 
kins, 94  U.  S.  260 ;  PostY.  Kendall  County  Su- 
pervisors,  105  U.  S.  667. 

55.  A  charter  to  a  railroad  companv,  e.  g.,  that 
conferred  by  the  Illinois  statute  of  February  18, 
1861,  which  makes  it  "kwful  for  all  persons  of 
lawful  age,  or  for  the  agent  of  any  corporate 
body,"  to  subscribe  for  stock,  confers  no  such 
power  on  municipal,  but  only  on  private,  corpora- 
tions. East  Oakland  Township  v.  Skinner,  94 
U.  S.  255. 

56.  A  congressional  township,  in  Illinois,  is  a 
township  for  school  purposes,  and  therefore  can- 
not subscribe  for  railroad  stock,  nor  issue  bonds. 
Weightman  v.  Clark,  103  U.  8.  256. 

57.  A  city  may  aid  in  the  construction  of  gas- 
works needed  by  its  citizens,  and  may  issue  its 
bonds  in  aid  thereof,  unless  prohibited  by  law. 
New  Orleans  v.  Clark,  95  U.  S.  644. 

58.  The  administrative  officers  of  a  municipal 
corporation,  having  the  usual  powers,  and  among 
others  the  power  to  levy  taxes  to  defray  neces- 
sary expenses,  have  no  implied  power,  for  the 
purpose  of  raising  money  or  funding  a  debt,  to 
issue  negotiable  securities,  which  the  corporation 
could  not  impeach  in  the  hands  of  a  bona  fide 
holder.    Police  Jury  v.  Britton,  15  Wal.  566. 

59.  Where  a  statute  in  terms  limits  the  ex- 
penditures of  a  municipal  board,  e.  g.,  a  county 
Doard  of  chosen  freeholders  in  New  Jersey,  to  the 
amount  to  be  raised  by  taxation  for  the  current 
year,  a  purchase  of  property  with  county  bonds 
to  be  paid  from  the  appropnations  of  an  ensuing 
year,  is  not  within  their  power ;  and  payment  of 
the  bonds  may  be  enjoined,  and  a  reconvevanoe  of 
the  land  decreed,  at  the  instance  of  resident  tax- 
payers of  the  county.  Crampton  v.  Zabriskie, 
101  U.  8.  601. 

60.  Bonds  issued  by  a  city  in  payment  for  land 
bought  by  the  city  and  given  to  a  railroad  com- 
pany are  void  even  in  the  hands  of  a  bona  fide 
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holder  for  value,  no  statate  aathorizing  the  issue 
of  bonds  for  such  a  purpose,  and  the  bonds  recit- 
ing that  they  were  issued  in  aid  of  the  company. 
Lewis  V.  Shreveport,  108  U.  8.  282. 

61.  Power  to  a  city  to  borrow  money  and  to 
issue  bonds  does  not,  without  more,  confer  au- 
thority to  subscribe  to  the  stock  of  a  railroad  com- 
pany and  to  issue  bonds  in  payment  thereof. 
Jonesboro  v.  Ccuro  jr  St.  Louia  Railroad  Co., 
110  U.  S.  192. 

62.  A  general  power  in  the  charter  of  a  munici- 
al  corporation  *'  to  borrow  money  for  any  pub- 
ic purpose,"  authorizes  the  borrowing  of  money 

to  aid  in  the  construction  of  a  local  railroad 
for  public  travel  and  transportation;  and  as  a 
means  of  borrowing  for  that  purpose,  the  corpora- 
tion may  issue  its  bonds  to  be  sold  by  the  railroad 
company,  such  an  arrangement  being  in  its  result  a 
borrowing  of  money,  and  a  lending  of  credit  only 
in  form.  [Ch^b,  C.  J.,  and  Grier,  Miller,  and 
Field,  JJ.,  dissenting.]  Rogers  y.  Burlington, 
3  Wal.  654. 

63.  And  so  it  authorizes  the  like  proceedings 
in  aid  of  the  construction  of  a  local  plauk-road. 
Mitchell  V.  Burlington,  4  Wal.  270  ;  Lamed  v. 
Burlington,  Id.  275. 

6^  The  power  of  a  city,  in  Illinob,  to  borrow 
money  and  to  issue  bonds  for  "  corporate  pur- 

Soses/'  does  not  include  the  power  to  malce  a 
onation  of  bonds  to  aid  "  in  developing  the  nat- 
ural advantages  of  the  city  for  manufacturing 
purposes."  One,  therefore,  who  takes  such  bonds 
with  a  knowledge  of  the  purpose  of  their  issue, 
cannot  enforce  their  payment.    Ottawa  v.  Carey, 

108  u.  s.  no. 

65.  Where,  notwithstanding  such  want  of 
power,  a  city  issued  bonds  in  pursuance  of  an 
ordinance  purporting  to  authorize  their  issue  for 
such  purpose,  the  ordinance  being  entitled  "an 
ordinance  to  provide  for  a  loan  for  municipal  pur- 
poses," and  its  title  being  recited  in  the  bonus,  it 
was  held  that  a  bona  fide  holder  for  value  of  the 
bonds  was  not  chargsable  with  notice  of  the  in- 
validity of  the  ordinance.  Hackett  v.  Ottawa,  99 
U.  8.  '86;  Ottawa  v.  National  Bank,  105  U.  S 
342. 

66.  A  statute,  such  as  the  Kansas  statute  au- 
thorizing towns  or  counties  to  issue  bonds  "  for 
the  purpose  of  building  bridges,  or  to  aid  in  the 
construction  of  railroaas,  water-power,  or  other 
works  of  internal  improvement,"  there  beinff  an- 
other statute  declanng  all  custom  grist-miUs  to 
be  "  public  mills,"  and  reguUting  their  manage- 
ment, authorizes  the  issue  of  town  bonds  to  aid 
in  the  construction  and  equipment  of  a  steam  cus- 
tom mill  owned  by  an  individual.  [Field,  J., 
dissenting.]  Burlington  Township  v.  Beasley, 
94  U.  S.  310. 

67.  A  bridge  intended  for  and  used  as  a 
thoroughfare  is  a  public  highway,  and  hence  a 
work  of  internal  improvement,  within  the  mean- 
ing of  the  Nebraska  statute  of  February  15, 1869, 
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authorizing  cities,  counties,  and  precincts  in  that 
state  to  issue  bonds  in  aid  of  works  of  internal 
improvement ;  and  that  the  brid^  is  a  toll-bridge 
does  not  affect  the  case.  Dodge  County  Com- 
missioners V.  Chandler,  96  (J.  S.  205 ;  United 
States  V.  Dodge  County  Commissioners,  110 
U.  8.  156. 

68.  Improving  the  water-power  of  a  river  for 
the  purpose  of  propelling  public  grist-mills  is  such 
a  work.   Blavr  v.  Cumng  County,  111  U.  8.  363. 

69.  But  a  steam  grist-mill  is  not  such  a  work. 
Osborne  v.  Adams  County,  106  U.  8.  181;  Os- 
borne V.  Adams  County,  109  U.  8.  1. 

70.  A  statute  which,  like  the  Kansas  statute 
of  March  2,  1872,  authorizes  the  issue  of  town- 
ship bonds  "  to  aid  in  the  construction  of  rail- 
roads or  water-power,  by  donation  thereto,  or  the 
takinff  of  stock  therein,  or  for  other  works  of  in- 
temaT  improvement,"  authorizes  a  township  to 
issue  its  bonds  to  aid  in  constructing  within  its 
limits  the  depots  and  side  tracks  of  an  existing 
railroad.  Rock  Creek  Township  v.  Strong,  96 
U.  8.  271. 

71.  A  statute  authorizing  a  city  to  borrow 
money  for  the  purpose  of  contributing  to  works 
of  internal  improvement,  permits  it  to  guarantee 
the  bonds  of  a  railroad  company  issued  to  pay  a 
debt  incurred  in  construction,  and  to  ipaj  for  im- 
provements.  Savannah  v.  Kelly,  108  U.  8. 184. 

72.  A  statute  authorizing  a  city  *'to  obtain 
money  "  on  its  "  faith  and  credit,'^  for  the  pur- 
pose of  "  contributing  to  works  of  internal  im- 
provement," is  not  repealed  by  implication  by  a 
statute  reciting  doubts  of  the  validity  of  bonds 
issued  by  the  city,  and  enacting  that  they  shall 
be  valid,  and  that  the  city  shall  have  power  in 
certain  ways  and  cases  to  issue  other  bonds  for 
like  purposes.    Ih. 

73.  A  statute  authorizing  a  municipal  corpo- 
ration to  subscribe  to  the  stock  of  a  railroad 
company,  as  an  individual  might,  authorizes  it  to 
issue  its  negotiable  bonds  in  payment.  Seybert 
V.  PUtsburg,  1  Wal.  272. 

74.  The  power  to  issue  bonds  in  payment  of 
a  subscription,  if  clearly  implied  in  the  statute 
authorizing  the  subscription,  will  be  deemed  to 
exist  as  though  expressftd.  Wilson  County  v. 
Nashville  Third  National  Bank,  103  U.  8.  770. 

75.  An  act  passed  to  enable  a  county  to  sub- 
scribe to  the  capital  stock  of  a  railroad,  which 
authorized  payment  to  be  made  on  such  terms 
and  in  such  manner  as  might  be  agreed  on,  and 
provided  that,  whenever  bonds  were  given,  they 
should  not  be  for  sums  less  than  one  hundred 
dollars,  etc.,  was  held  to  authorize  the  issue  of 
negotiable  coupon  bonds.  Curtis  v.  Butler 
County,  24  How.  435.  And  see  Woods  v.  Law- 
rence  County,  1  Black,  386. 

76.  A  statute  which  enacts  that  whenever  a 
railroad  company  receives  municipal  bonds  on  a 
subscription  to  the  stock  of  the  company,  the 
bonds  may  bear  interest  and  may  be  sold  by  the 
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company,  implies  that  the  city  (having  power 
under  its  charter  to  borrow  money)  may  sub- 
scribe for  stock  and  issue  bonds ;  aud,  as  what 
is  implied  is  as  much  a  part  of  the  statute  as 
what  IS  expressed,  it  ^ves  validity  to  a  subscrip- 
tion made  and  bonds  issued,  as  perfectly  as  would 
a  statute  conferring  authority  expressly.  Gelpcke 
V.  Dubuque,  1  Wal.  220. 

77.  A  power  to  a  municipal  corporation  "  to 
borrow  money  for  any  object,  in  its  discretion," 
where  there  is  a  statute  regulating  the  interest 
on  municipal  bonds  issued  to  railroad  companies 
on  subscriptions  for  stock  therein,  and  the  dis- 
count at  which  they  may  be  sold,  confers  authority 
to  issue  bonds  to  borrow  money  in  aid  of  the 
construction  of  railroads,  although  the  charter 
by  which  it  is  ^ven  grants  no  otner  power  not 
of  a  nature  strictly  municipal.  [Milles,  J.,  dis- 
senting.]   Meyer  Y,  Muscatine,  1  Wal.  384. 

78.  The  Iowa  statute  of  1855,  regulating  the 
interest  on  municipal  bonds  impliedly  authorizes 
cities  to  issue  bonas  in  payment  of  subscriptions 
to  stock  in  railroad  companies,  and  also  authorizes 
them  to  be  sold  below  par  value.  [Milleb,  J., 
dissenting.]    lb. 

79.  A  statute  prohibiting  a  municipal  corpo- 
ration from  creating  a  debt  exceeding  a  certain 
amount  is  repealed  pro  tanto  by  a  subsequent 
statute  authorizing  the  council  to  subscribe  for 
stock  to  a  certain  amount  in  a  railroad  company 
and  issue  municipal  bonds  therefor.  Ameif  v. 
AUegheny  City,  24  How.  364. 

80.  Under  a  statute  which,  like  the  Kansas 
statute  of  February  28,  1868,  empowers  cities  of 
a  certain  class  to  protect  their  interests  in  rail- 
roads, to  take  private  property  for  the  purpose 
of  giving  the  right  of  way  or  other  privilege  to 
any  railroad  company,  to  borrow  money,  etc.,  such 
a  city,  a  majority  of  its  voters  approving,  may 
issue  bonds  for  the  purpose  of  procuring  a  right 
of  way  for  a  railroad  throuj^h  the  city,  and  for 
procuring  grounds  to  be  given  to  the  railroad 
company  for  depots,  yards,  etc.,  and  may  attach 
conditions  to  its  gift.  Converse  v.  Fort  Scott, 
92  U.  8.  503. 

81.  The  words  ''certificates  of  loan,"  in  a 
statute  authorizing  a  municipal  corporation  to 
subscribe  for  stock  in  a  railroad  company  and 
issue  such  certificates  in  payment  therefor,  are 
synonvmous  with  the  word  "  bonds."  Amey  v. 
AUegheny  CUy,  24  How.  364. 

82.  A  company  is  none  the  less  a  railroad 
company,  within  the  meaning  of  a  statute  author- 
izing municipal  subscriptions  to  the  capital  stock 
of  such  companies,  because  its  charter  vests  it 
with  power  to  carry  on  the  business  of  a  coal,  or 
a  mining,  or  a  furnace,  or  a  manufacturing  com- 

Smy,  in  addition  to  that  of  a  railroad  company. 
andolph  County  v.  Post,  93  U.  S.  502. 

83.  Under  the  Iowa  code,  a  popular  vote 
aathorizinff  the  county  judge  to  levy  a  certain 
tax  to  build  a  court-house,  the  tax  to  be  levied 
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aimually  until  enough  is  raised  for  the  purpose, 
the  vote  being  on  a  submission  of  that  question 
only,  implies  an  authority  to  borrow  money  and 
to  issue  negotiable  bonds  for  that  purpose,  and 
authority  to  take  up  such  bonds  in  the  hands  of 
a  contractor  by  bonds  of  a  new  issue  bearing 
higher  interest  and  payable  at  different  times ;  a 
resort  to  the  voters  tor  authority  being  neces- 
sary under  the  code,  only  when  a  debt  is  to  be  in- 
curred. [Chase,  C.  J.,  and  Miller  and  Field, 
JJ.,  dissenting.]  Lynde  v.  Winnebago  County, 
16  Wal.  6. 

8^  The  power  to  issue  bonds  carries  with  it 
the  power  to  make  them  payable,  and  to  sell  them 
beyond  the  limits  of  the  county  and  of  the  state. 
lb, 

85.  Where,  as  in  Mississippi,  the  financial 
powers  of  county  supervisors  are  limited  to  levy- 
ing  taxes  and  directing  the  appropriation  of  money 
coming  into  the  county  treasury,  and  do  not  in- 
clude the  power  of  borrowing  money,  a  statute 
which  authorizes  them  to  subscribe  to  stock  in 
a  railroad  corporation,  and  which  contains  pro- 
visions consistent  with  the  contention  that  the 
subscriptions  so  authorized  are  to  be  paid  by 
levying  taxes  and  not  by  the  issue  of  bonds,  the 
settled  policy  of  the  state,  moreover,  reauirine 
the  current  liabilities  of  counties  to  be  discnaiged 
by  current  taxation,  will  not  be  deemed  to  au- 
thorize such  issue,  and  bonds  so  issued  are  void 
even  in  the  hands  of  a  bonajide  holder  for  value. 
Wells  V.  Pontotoc  County  Supervisors,  102  U.  8. 
625. 

86.  Authority  conferred  on  the  taxable  inhab- 
itants of  a  "strip  of  country"  along  the  line  of  a 
railroad  to  vote  a  tax  to  take  the  stock  of  the 
railroad  company,  and  on  the  county  court  to 
levy  and  collect  such  a  tax,  if  voted,  and  to  pay 
over  the  money,  as  fast  as  collected,  to  the  com- 
pany, does  not  authorize  the  issue  of  county 
oonds  in  anticipation  of  the  tax ;  and  bonds  thus 
issued  which  snow  on  their  face  that  they  were 
issued  under  such  a  statute  are  invalid  even  in 
the  hands  of  a  bonajide  holder  for  value.  Nor 
does  the  Missouri  statute  of  March  23,  IS 68, 
amended  by  the  statute  of  March  24, 1870,  affect 
the  case,  that  statute  relating  to  municipal  town- 
ships as  such.  Ogden  v.  Daviess  County,  102 
U.  8. 634. 

Potoer  to  contract  Debt  —  Includes  Power  and 
Duty  to  provide  Means  to  pay. 
See  Mandamus,  32. 

Power  to  tax. 

See  Contract — Impairment  of  Obu- 
GATioN,  37,  38,  43. 

XUHICIPAL  OOBFOSiinOH  —  OBNERAL  MAT- 
TEB8  —  Devise  to,  for  Charitable  Uses. 
See  Chariti,  11,  22,  31. 

Charter —  Construction, 
See  Grant,  8. 
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CinUract  not  inoperative  because  Payment  u 

to  be  made  in  Bonds  the  Issue  of  which  is  not 

authorized. 

See  Contract — What  constitutes,  34. 

Contracts  for  paving  —  Construction  —  Abut- 
ting Owners,  etc. 
See  Contract  —  Consteuction,  48,  45, 
49. 
Injunction  to  prevent  Unlawful  Use  of  Money, 
etc.  —  Issue  at  Suit  of  Taxpayer. 
See  Injunction,  18. 

Portion  of  State  —  Revenues   exen^  from 
Federal  Taxation. 
See  Internal  Revenue — In  general,  4. 

■VHICIPAL  OOXPOBATIOH—IIABIIITT— Zta- 

bUity  as  affected  by  Changs  in  Organization 
or  Territory. 
See  pi.  1-5. 
Liability  for  Defective  Streets  and  Bridges. 

See  pi.  6-16. 
Liability  for  Misconduct  of  Officers  —  For 
Value  of  Liquor  destroyed  during  the  War 
—  When  fixed,  etc. 
See  pi.  17-22. 
Enforcement  of  Liability — What  may  be  levied 
on  —  Collection  of  Taxes^  etc. 
See  pi.  23-47. 

1.  Liability  as  affected  by  Change  in  Or- 
ganization or  Territory.]  Neither  the  ideutiiy 
of  a  manicipal  corporation,  rot  its  right  to  hold 
property  devised  to  it,  is  destroyed  ojr  a  change 
of  its  name,  an  enlargement  of  its  area,  or  an 
increase  in  the  number  of  its  corporators,  such 
changes  being  within  the  competency  of  the  leg- 
islature to  make.  Girard  v.  Philadelphia,  7 
Wal.  1. 

2.  A  change  in  the  charter  of  a  municipal  cor- 
poration,  or  the  substitution  of  a  new  one  with 
substantially  the  same  corporators  and  embracing 
the  same  territory,  will  not  be  deemed,  in  the 
absence  of  express  legislative  declaration  other- 
wise, to  affect  the  identity  of  the  corporation,  or 
to  relieve  it  from  its  previous  liabilities,  although 
different  powers  are  possessed  under  the  new  or 
amended  charter,  and  different  officers  administer 
its  affairs.  Broughton  v.  Pensacola,  93  U.  S.  266. 

3.  Where  a  municipal  corporation  is  legislated 
out  of  existence  and  its  territory  annexed  to  other 
corporations,  the  latter,  unless  it  is  otherwise 
provided,  take  all  its  property  and  immunities, 
and  are  severally  proportionately  liable  for  it-s 
debts,  and  for  the  payment  thereof  may  levy 
taxes  on  property  and  persons  so  brought  within 
their  junsdiction;  and  it  is  against  them  that 
creditors  have  their  remedy  in  equity.  [Miller, 
Field,  and  Bradlkt,  JJ.,  dissenting.]  Mount 
Pleasant  v.  Bechoith,  100  U.  S.  514. 

4.  Where  the  legislature  creates  a  city,  carving 
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it  out  of  territory  before  comprised  in  a  town, 
and  enacts  tbat  all  bonds  previously  issued  by 
the  town  shall  be  paid  by  city  and  town  in  the 
same  proportions  as  if  thej  were  not  separated, 
and  that  if  either  at  anv  time  pays  more  than  its 
proportion,  the  other  shall  be  hable  therefor,  a 
Dill  will  lie  to  enforce  payment  by  the  two  bodies 
respectively  in  proper  proportions,  —  a  bond* 
holder  not  beinff  confineci  to  mandamns,  or  otiier 
legal  remedies  less  plain  and  adequate,  if  such 
exist.    Morgan  v.  Beloit,  7  WaL  613. 

5.  During  its  change  from  a  town  to  a  village, 
under  the  Illinois  statute  of  April  10,  1S72, 
the  municipality  is  not  released  from  its  obliga* 
tion  to  keep  its  streets  and  sidewalks  in  a  safe 
condition ;  and  in  case  of  an  injury  caused  by  a 
defect  therein,  it  is  not  material  that  the  village 
trustees  were  not  authorized  to  make  their  an- 
nual appropriation  for  that  year,  they  having 
power  to  borrow  monev  for  all  necessary  pur- 
poses, and  the  village  having  succeeded  to  tlie 
property  of  the  town,  as  well  as  to  its  liabilities. 
Fvanston  v.  Gunn,  99  U.  S.  660. 

6.  — ^  Liability  for  Defective  Streets  and 
Bridges."}  A  municipal  corporation  is  liable  for 
injuries  received  by  an  individual  by  reason  of 
the  unsafe  condition  of  a  street  of  which  it  has 
the  care  and  control.  Chicago  v.  Bobbins,  3 
Black,  418 ;  Nebraska  City  v.  Campbell,  Id.  690; 
Bobbins  v.  Chicago,  4  Wal.  G57. 

7.  But  it  has  a  remedy  over  against  the  person 
through  whose  fault  the  street  was  left  in  such 
condition.  Chicago  v.  Bobbins,  2  Black  418; 
Bobbins  v.  Chicago,  4  Wal.  657. 

8.  A  statute  which  requires  towns  to  keep 
their  highways  in  repair  so  that  thev  may  be 
safe  and  convenient  for  travellers  at  all  seasons, 
applies  to  the  sidewalks  of  cities  and  to  disrepair 
occasioned  by  snow  and  ice  thereon.  Providence 
V.  Clapp,  17  How.  161. 

9.  If  a  municipal  corporation  be  reguired  by 
its  charter  to  keep  a  bridge  in  repair,  it  will  be 
liable  to  an  individual  for  injury  to  person  or 

roperty  arising  from  neglect  to  pertorm  that 
utv,  or  from  neprligence  or  unskiuulness  in  its 
performance.  Weightman  v.  Washington,  1 
Black,  39 ;  Nebraska  City  v.  Campbdl,  2  Black, 
590. 

10.  A  municipal  corporation  authorized  by 
law  to  improve  a  street  oy  building  on  the  line 
thereof  a  bridge  over,  or  a  tunnel  under,  a  navi- 
gable river,  incurs  no  liability  for  damages  un- 
avoidably caused  to  adjoining  property  oy  ob- 
structing either  the  street  or  the  river  while  the 
work  is  in  progress,  unless  such  liability  is  im- 
posed by  statute.  Northern  TransportcUion  Co. 
V.  Chicago,  99  U.  S.  635. 

U.  As  to  the  street,  it  makes  no  difference 
whether  the  fee  is  in  the  owner  of  such  property 
or  in  the  state ;  if  in  the  former,  the  state  has  an 
easement  to  adapt  the  street  to  passage  over  its 
entire  length  and  breadth.    lb. 
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12.  The  District  of  Columbia,  as  a  monicipal 
corporation,  is  liable  to  an  individual  who  has  suf- 
fered injury  from  the  defective  condition  of  one 
of  its  streets,  although  the  entire  control  of  its 
streets  is  by  its  charter  vested  in  a  board  of  pub- 
lic works,  consisting,  as  to  four  of  its  five  mem- 
bers,  of  persons  appointed  bv  the  president,  the 
boaid  being  not  an  independeat  body  acting  for 
itself,  but  a  part  and  an  agency  of  the  corpora- 
tion. [Sw/iTNE,  Field,  Stbong,  and  Bbadlet, 
JJ.,  dissenting,  on  the  ground  that  the  corporar 
tion  should  not  be  held  liable  for  the  neglect  of 
officers  whom  it  could  not  select  nor  control.] 
Barnes  v.  District  of  Columbia,  91  U.  S.  540 ; 
Maxwell  v.  District  of  Columbia;  Id.  537;  Dant 
V.  District  of  Columbia,  Id.  557. 

13.  The  distinction  between  the  liability  of  a 
municipal  corporation  like  a  city,  and  that  of  a 
quasi  corporation  like  a  town,  for  negligence  in 
the  care  of  streets,  stated  and  declarea  to  be  set- 
tled. Barnes  y.  District  of  Columbia,  91  U.  S. 
540. 

14.  Where  a  municipal  corporation  is  sued  for 
an  injury  caused  by  an  obstruction  negligently 
left  in  a  street  of  which  it  has  taken  charge  and 
whicb  it  has  treated  and  regulated  as  a  public 
highway,  it  cannot  throw  the  plaintiff  upon  in- 
quiry into  the  regularity  of  the  proceedings  by 
which  the  street  was  established.  New  York  v. 
Sheffield,  4  Wal.  189. 

15.  In  an  action  against  a  municiDal  corpora- 
tion for  damages  for  injuries  received  from  a  fall 
caused  by  a  defect  in  an  unguarded  sidewalk,  the 
plaintiff  may  show  that  other  like  accidents  had 
occurred  at  the  same  place  while  it  was  in  the 
same  condition.  District  of  Columbia  v.  Armes, 
107  U.  S.  519. 

16.  Whether  a  sidewalk  is  reasonably  safe 
and  convenient,  within  the  meaning  of  a  statute 
requiring  the  town  to  keep  it  so,  is  a  question 
for  the  jury,  having  regard  to  location  and  use. 
Providence  v.  Clapp,  17  How.  161. 

17.  Liability  for  Misconduct  of  Officers 

—  For  Valve  of  Property  destroyed  during  the 
War —  When  fixed,  etc.']  A  municipal  corpora- 
tion is  not  responsible  for  the  misconduct  of  a 
licensed  auctioneer  on  the  ground  of  agency. 
Fowle  V.  Alexandria,  3  Pet.  398. 

18.  Nor  for  the  neglect  of  its  officers  to  take 
a  bond,  as  required  by  its  ordinances,  before  is- 
suing a  license  to  an  auctioneer.    lb. 

19.  Where  the  corporate  authorities  of  a  city 
in  the  confederacy,  just  as  the  city  was  on  the 
point  of  falling  into  possession  of  the  federal 
forces,  ordered  the  destruction  of  all  liquors 
therein  and  pledged  the  faith  of  the  city  for  their 
▼alue,  having  power  generally  under  its  charter 
80  to  do,  it  was  held  that  the  owner  of  liquor  so 
destroyed  could  maintain  an  action  for  its  value. 
[Bbadlet,  J.,  dissenting,  on  the  ground  that  such 
destruction  was  an  act  of  war.J  Richmond  v. 
Smith,  15  Wal.  429. 
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20.  And  that  it  was  no  answer  to  the  action 
that  just  as  the  liquor  was  destroyed  tbe  nremises 
where  it  was  stored  were  about  to  take  nre  from 
a  warehouse  burned  by  order  of  the  confederate 
government,  against  the  remonstrance  of  the  city, 
and  that  the  premises  were  burned,  so  that  the 
liquor  would  have  been  burned  had  it  not  been 
destroyed,  and  was  of  no  value  to  the  plaintiff. 
lb. 

21.  Where  a  contract  for  the  construction  of 
certain  public  works  for  a  city  provides  that  they 
shall  be  completed  under  the  supervision,  and  to 
the  satisfaction,  of  a  city  officer,  his  acceptance 
of  them  is  an  announcement  of  his  decision  that 
the  terms  of  the  contract  have  been  complied 
with,  and  binds  the  city.  Omaha  v.  Hammond, 
94  U.  S.  98. 

22.  A  city  does  not,  by  tbe  mere  adoption  of  a 
resolution  to  erect  a  public  building  accordmg  to 
certain  plans  for  which  it  has  paid  the  architect 
a  ^rize,  oind  itself  to  pay  a  percentage  on  the 
estimated  cost  of  the  budding.  TiUey  v.  Cook 
County,  103  U.  S.  155. 

23.  Enforcement  of  Liability  —  What 

may  be  levied  on  —  Collection  of  Taxes,  etc.] 
Where  land  has  been  condemned  by  a  city  for  a 
street,  the  equitable  owner  of  the  compensation 
due  may  maintain  a  siut  against  the  city  to  en- 
force payment  thereof.  Chicago  v.  Tebbetts, 
104  XL  8.  120. 

24.  Lands  held  by  a  city  for  public  purposes, 
or  ground  rents  arising  therefrom  and  forming  a 
part  of  its  public  revenues,  are  not  subject  to 
seizure  and  sale  on  execution.  Klein  v.  New 
Orleans,  99  U.  S.  149. 

25.  Property  held  by  a  citv  for  public  uses  — 
such  property  as  public  buildings,  fire-engines, 
etc.  — cannot  be  subjected  to  the  payment  of  the 
debts  of  the  city.  Meriwether  v.  Garrett,  102 
U.  S.  472. 

26.  And  its  liability  is  not  affected  by  dissolu- 
tion of  the  cbai-ter.  The  trust  under  which  the 
property  is  held,  so  far  as  such  liability  is  con- 
cerned, remains  undevested.    lb. 

27.  City  water-works  cannot  be  seized  under 
an  execution  against  the  city.  New  Orleans  v. 
Morris,  105  U.  S.  600. 

28.  Nor  can  shares  of  stock  owned  by  the 
city  in  a  corporation  formed  for  the  purpose  of 
maintaining  and  enUirging  such  water-works  to 
which  the  city  has  conveyed  them,  the  statute 
authorizing  the  conveyance  declaring  that  such 
shares  shall  not  be  liable  to  seizure  for  the  debts 
of  the  city,  but  shall  be  reserved  for  the  benefit 
of  the  holders  of  the  bonds  issued  by  the  city  to 
raise  the  means  wherewith  to  construct  the  works. 
No  obligation  of  a  contract  is  impaired  by  sucb 
exemption,  the  shares  being  a  suostltnte  merely 
for  the  works,    lb. 

29.  In  Tennessee,  as  in  general,  outside  of 
New  England,  the  private  property  of  inliabitants 
of  a  city  can  be  subjected  to  the  payment  of  the 
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ddbts  u£  the  city,  ouly  through  taxation.    Meri' 
wether  v.  Garrett,  102  U.  S.  472. 

30.  Taxes  levied,  bat  not  collected,  before  the 
repeal  of  the  charter  of  a  city  are  not  property 
of  the  city,  and,  in  the  absence  of  statute,  those 
other  than  such  as  were  levied  in  obedience  to  the 
special  requirement  of  contracts  made  under  au- 
tnority  of  law,  and  such  as  were  levied  under 
judicial  direction  for  payment  of  judgments,  can- 
not be  collected  by  a  court  of  equity  through  of- 
ficers of  its  own  appointment,  and  applied  to  the 
payment  of  the  creditors  of  the  city.  Such  taxes 
can  be  collected  only  under  authority  from  the 
legiskture.  [Swayne,  St&ong^  and  Harlan, 
J  J.,  dissenting.]    Ih, 

31.  Whether  taxes  levied  to  pay  such  special 
obligations  can  be  collected  through  a  receiver 
appointed  by  the  court,  there  being  no  public 
officer  charged  with  the  duty  of  collecting  them, 
quaere,    lb, 

32.  A  statute  which  provides,  as  does  the  Illi- 
nois statute  of  1863,  that  county  supervisors 
"  may,  if  deemed  advisable/'  levy  a  special  tax  to 
pay  county  debts  which  cannot  be  paid  out  of 
current  revenue,  is  mandatory,  and  may  be  in- 
voked by  a  county  creditor  in  support  of  a  mau- 
damus.  Rock  Island  County  Supervisors  v. 
UnUed  States,  4  Wal.  435. 

33.  So,  also,  the  Illinois  statute  of  1853,  incor- 
porating the  city  of  Galena,  which  provides  that 
the  city  council  may  collect  annually  a  tax  of  one 
per  cent  to  pay  the  funded  indebtedness  of  the 
city,  if  the  council  believe  that  the  public  good 
and  the  best  interests  of  the  city  reauire ;  aud  it 
is  no  reason  why  a  peremptory  maiiaamus  should 
not  issue  to  compel  a  levy  that  one  tax  had  been 
levied  and  the  funds  exhausted,  nor  that  there 
were  other  creditors  who  would  be  entitled  to 
share  in  the  proceeds.  Galena  v.  Amy,  5  Wal. 
705. 

34.  That  provision  of  the  latter  statute  was 
not  repealed  by  the  act  of  1857  in  amendment 
thereof,  nor  by  the  act  of  1865.    lb, 

35.  Where  a  statute  permits  municipalities  to 
issue  bonds  in  aid  of  railroads,  and  provides  that 
they  may  levy  a  tax  to  pay  the  same,  not  to  ex- 
ceed a  certaiu  percentage  on  the  assessed  valuar 
tion  of  taxable  property  for  each  year,  there  be- 
ing no  express  provision  that  only  the  fund  so 
derived  shall  be  so  apulied,  a  municipality  against 
which  a  judgment  on  oouds  thus  issued  has  been 
obtained  may  be  compelled,  by  mandamus,  to  levy 
an  additional  tax  for  its  payment.  [Waits,  C.  J., 
and  Miller  and  Bradley,  J  J.,  dissenting.] 
United  Stalest  v.  Clark  County,  96  U.  S.  211 ; 
Macon  County  v.  Huideknper,  99  U.  S.  592 ; 
Knox  County  Court  v.  Un'Ued  States,  109  U.  S. 
229. 

36.  Not,  however,  beyond  the  amount  author- 
ized by  the  statutes  in  force  at  the  time  the  bonds 
were  issued.  United  States  v.  Macon  County, 
99  U.  S.  582. 
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37.  Under  the  Iowa  code  of  1851,  which  pro- 
vides for  the  earliest  practicable  levy  of  taxes  suf- 
ficient to  pay  judgments  against  municipal  cor- 
porations, where  there  is  no  property  that  may 
DC  seized,  the  municipal  authorities  are  bound  to 
make  the  levy  provided  for,  notwithstanding  a 
subsequent  ciiarter  provision,  as,  e.  ^.,  in  the  cmir. 
ter  of  January  22,  1852,  to  the  city  of  Muscatine, 
limiting  the  taxes  to  one  per  cent  in  any  year, 
such  a  limitation  applying  only  to  taxation  in  the 
ordinarv  course  of  municipal  action.  Butz  v. 
Muscatine,  8  Wal.  675. 

38.  Section  3275,  Iowa  Code,  directing  the 
levy  of  a  tax  to  pay  a  judgment  against  a  munici- 
pal corporation  where  the  corporation  issues  no 
scrip  or  evidences  of  debt,  and  no  property  ex- 
empt from  levy  is  found,  confers  no  mdependent 
power  to  levy  a  specific  tax  in  order  to  pay  a 
judgment  recovered  on  warrants  for  ordinary 
county  expenditures.  [Clifford  and  Swayne, 
J  J.,  dissenting,  on  the  ground  that  the  court 
should  follow  Its  decision  in  Butz  v.  Muscatine, 
supra,  notwithstanding  that  since  that  decision 
was  rendered  the  Iowa  supreme  court  decided 
the  question  otherwise.]  Carroll  County  Super^ 
visors  V.  United  States,  18  WaL  71. 

39.  The  power  conferred  on  a  municipality  to 
incur  an  obligation  includes  the  power  to  meet 
it  by  taxation,  unless  the  existence  of  such  im- 
plied power  is  expressly  negatived.  Ralls  County 
Court  V.  United  States,  105  U.  8.  733. 

40.  Where  the  power  of  a  county  to  levy 
taxes  to  "  defray  the  expenses  of  the  county  "  is 
hmited  to  the  levy  of  an  annual  tax  not  exceeding 
a  certain  amount,  and  the  county  afterwards  is 
authorized  to  issue  bonds  and  to  "take  proper 
steps  to  protect  the  interest  and  credit  of  the 
county,"  the  power  to  levy  a  tax  in  payment  of 
the  liability  incurred  on  the  bonds  is  not  limited ; 
and,  judgment  being  obtained,  the  levy  of  a  tax 
for  its  payment  will  be  compelled  by  mandamus 
without  regard  to  the  limit.     lb. 

41.  Nor,  because  in  other  instances  special 
authority  has  been  conferred  .by  statute  to  levy  a 
special  tax  under  like  circumstances,  is  it  to  be 
inferred  that  the  power  does  not  exist  indepen- 
dently,   lb. 

42.  Mandamus  will  not  issue  to  compel  the  levy 
of  a  special  tax  to  pay  interest  on  bonas  issued  in 
aid  of  a  railroad  for  years  before  their  bsue,  al- 
though the  bonds,  when  issued,  had  attached  to 
them  coupons  for  interest  which  accrued,  appar- 
ently,  before  their  issue,  the  full  amount  author- 
ized to  be  levied  in  any  one  year  having  been 
levied  for  the  year  during  which  the  bonds  were 
issued.  United  States  v.  Clark  County,  95  U.  S. 
769. 

43.  Where  a  municipal  corporation  bound  by 
contract  to  pay  out  of  funds  accruing  from  the 
tax  levies  for  certain  years  neglects  to  comply 
therewith,  and  the  contractor  obtains  a  general 
judgment  directing  an  immediate  assessment  on 


1435 


DIGEST  OF  DECISIONS. 


1436 


MUHiVlPAL  OQBPQEITIOH  —  XIABILIT7 — con- 
tinued. 

the  roll  of  the  eurrent  year,  he  may  be  entitled  to 
a  levj  according  to  the  assessment  roll  of  the 
year  in  which  the  levy  is  made.  Louisiana  y. 
Si.  Martin's  Parish,  111  U.  8.  716. 

44;  A  statute  conferring  on  a  city  power  to 
levy  taxes  not  in  excess  of  a  certain  limit, "  to  pay 
the  debts  and  meet  the  general  expenses  of  said 
eity,"  does  not  affect  the  liffht  to  levy  taxes  to 
pay  debts  incurred  by  specitu  legislative  author- 
ity.    Qidncy  v.  Jachton,  113  U.  8.  332. 

45.  In  Kansas,  if  there  is  no  township  trustee, 
it  is  the  duty  of  the  county  commissioners  to  levy 
a  tax  sufficient  to  ])ay  a  judgment  duly  recovered 
against  the  township  on  bonds  issued  in  payment 
of  a  railroad  subscription,  and  the  commissioners 
may  be  compelled,  by  mandamus,  to  perform  this 
duty.  Cherokee  County  Commissioners  v.  Wil- 
son, 109  U.  8.  631. 

46.  Holders  of  municipal  bonds  do  not  waive 
the  rifflit  to  insist  on  the  lev^r  of  the  special  tax 
provided  for  by  the  statute  which  authorized  their 
issue,  by  accepting  for  many  years  interest  raised 
under  a  statute  directing  the  levy  of  a  general 
tax  iustead  of  a  special  one.  Louisiana  v.  PUs- 
ftury,  105  U.  S.  378. 

47.  Where  a  public  corporation  charged  with 
the  duty  of  buildiug  and  repairing  levees  within 
a  certain  district  in  Louistana  is  superseded  in  its 
functions  by  a  law  dividing  the  district,  and 
creating  a  new  corporation  for  one  portion  and 
placing  the  other  in  charge  of  the  local  author- 
ities, a  judgment  creditor  of  the  original  corpora- 
tion cannot  have  a  writ  of  mandamus  to  enforce 
an  assessment  of  taxes  for  its  payment,  there  be- 
ing no  officers  of  the  original  corporation  to  whom 
the  writ  can  be  directed,  the  functions  of  those 
officers  ceasing,  in  the  absence  of  any  special 
provision,  on  the  expiration  of  their  terms,  and 
the  new  corporations,  in  the  absence  of  special 
authority,  having  no  power  to  levy  taxes  for  such 
purpose,  their  territorial  jurisdiction  being  differ- 
ent from  that  of  tlie  original  one ;  nor  can  the 
court  order  the  marwhal  to  make  a  levy  for  such 
a  purpose;  nor  is  there  any  remedy  for  such 
creditor  save  at  the  hands  of  the  legislature. 
Barldey  v.  Levee  Commissioners,  93  U.  S.  258. 

I 

Liability  — When  may  be  ttiken  away. 

See  Contract -^  lifFAUiifENT  of  Obli- 
gation, 67. 

Mandamus  to  compel  Levy  of  Tax  —  When 
issued. 
See  MiTKiciPAL  Bonds  '-  In  genebal, 
87. 
Mandamus  to  compel  Levy  and  Collection  of 
Tax,  directed   to   Mayor  and  Aldermen, 
when. 
See  Mandavus,  78. 

Mandamus  to  compel  Levy  of  Tax  to  pay 
Judgment  —  Interest  on  Bonds  —  Contracts, 
See  Mandamus,  28  et  seq. 


MUXICIPAL    OQBFQSATIGV  —  OmCEBS  — 

Qualifications,  Duties,  etc.']  In  Illinois,  a  town 
supervisor,  town  clerk,  or  jusUoe  of  the  peace, 
continues  in  office,  and  is  not  relieved  from  his 
duties  and  responsibilities  as  a  member  of  the 
board  of  auditors,  until  his  successor  is  appointed 
or  chosen  and  qualified,  although  his  resignation 
has  been  tendered  and  accepted.  Badger  v. 
United  States,  93  U.  8.  599. 

2.  The  law  of  Kansas  does  not  require  a  town- 
ship treasurer  to  be  a  resident  of,  or  a  voter  in, 
the  township  when  elected  or  qualified,  nor  va- 
cate  the  office  if  he  removes  from  the  township 
during  his  term;  and  while  in  some  circum- 
stances removal  might  have  that  effect,  a  re- 
moval **  across  the  Hue  "  into  an  adjoining  town- 
ship merely,  cannot.  Salamanca  Township  v. 
Wilson,  109  U.  8.  627. 

Service  of  Process  —  What  Officer  served  on. 
See  Confiscation,  64. 

MUAICIPAL  OaSPOBATSSaS—  P0WSB8  Of  OEV- 
KBAL  —  Power  oter  Streets  —  To  take  as 
Devisee  to  Charitable  Uses  —  To  comprO' 
mise,  to  lease,  to  contract,  etc. 
See  pi,  1-11. 

Police  Power —  Over  Vessels  in  Port  —  To 
license  Ferries  —  To  arrest  Construction 
of  Buildings  —  To  regulate  Railroads,  etc. 
See  pi.  12-24. 

Execution  of  Power  —  Bow  executed. 
See  pi.  25-28. 

1.  Power  over  Streets  —  To  take  as 

Devisee  to  Charitable  Uses  —  To  compromise,  to 
lease,  to  contract,  etc.]  Power  to  the  corpora- 
tion of  a  city  to  make  such  by-laws  and  ordinan- 
ces for  the  grading  of  streets  as  may  be  thought 
necessary  is  a  continuing  power.  Goszler  v. 
Georgetown,  6  Wheat.  593. 

2.  A  city  ordinance  passed  for  the  g^rading  of 
streets,  under  a  continuing  power  to  pass  oi-di- 
nances  for  such  purposes,  providing  that  the 
grade  established  thereunder  should  forever  there- 
after be  considered  as  the  true  grade,  and  be 
binding  on  the  corporation,  is  not  so  far  a  com- 
pact that  it  may  not  be  altered  by  the  corporation. 
lb. 

3.  Power  to  a  citv  "  to  open  and  keep  in  re- 
pair" streets  and  alleys,  includes  the  power  to 
establish  a  grade,  and  to  change  it  when  estab- 
lished ;  and  for  its  proper  exercise  the  city  is  not 
liable  to  the  owners  of  property.  Smith  v.  Wash' 
ingfon,  20  How.  136. 

4.  A  tract  of  land  adjacent  to  the  city  of 
Chicago,  belonging  to  the  United  States,  which 
had  been  reserved  for  a  fort  and  on  which  public 
buildings  had  been  erected,  was  platted  oy  an 
agent  of  the  government  as  an  ".addition  "  to  the 
city,  divided  into  lots  and  laid  out  with  streets 
through  the  entire  tract,  and  that  part  thereof 
which  was  not  occupied  was  sold  to  private  per- 
sons.    It  was  held  not  within  the  corporate 
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power  of  the  city  to  open  tbe  streets  through  the 
land  not  sold.  Unked  States  t.  Chicago,  7  How. 
185. 

5.  The  corporation  of  the  citj  of  Philadelphia 
is  capable  of  taking  under  a  devise  of  real  and 
personal  estate  in  trust  for  the  establishment  and 
support  of  a  college  for  poor  orphan  boys,  and  of 
executing  the  trust.  Vidal  v.  Girard,  3  How.  127. 

6.  The  cities  of  New  Orleans  and  Baltimore, 
as  corporations,  may  take  by  devise,  in  trust,  for 
the  purpose  of  establishing  pablic  schools  for  the 
gratuitous  education  of  the  poor.  McDonogh  v. 
Murdoch,  15  How.  367. 

7.  Tbe  city  of  Cincinnati,  having  legal  capac- 
ity to  take  and  hold  property,  may  take  under  a 
be(}uest  in  trust  to  establish  colleges  for  the  edu- 
cation of  boys  and  girls,  tbe  purposes  of  such  a 
trust  being  germane  to  the  object  of  the  corpo- 
ration, as  tending  to  the  suppression  of  vice,  the 
growth  of  virtue,  and  the  promotion  of  industry 
and  happiness,  although  the  act  of  incorporation 
have  for  its  main  object  mere  municipal  govern- 
ment.    Perin  v.  Carey,  24  How.  465. 

8.  Tbe  rigbt  of  a  municipal  corporation  to 
take  under  or  to  execute  a  valid  trust,  can  be 
contested  by  the  state  alone.  Girard  v.  PhUa- 
delphia,  7  Wal.  1. 

9.  Notwithstanding  the  provisions  of  the  Lou- 
isiana statute  of  1880,  creatii^  a  board  of  liqui- 
dation of  the  debt  of  New  Orleans,  a  compromise 
made  between  tbe  city  council  and  a  railroad 
company,  respecting  a  controversy  concerning 
the  use  of  tbe  batture  by  the  company,  was  au- 
thorized under  the  general  powers  conferred  on 
the  council  hj  the  statute  of  1882.  New  Orleans 
Board  of  Liquidation  y.  Louisville  jr  Nashville 
Railroad  Co.,  109  U.  S.  221. 

10.  Where,  during  tbe  military  occupation  of 
New  Orleans  in  1865,  tbe  mayor,  pursuant  to  a 
resolution  of  the  boards  of  finance  and  of  street- 
landings  (both  the  mayor  and  the  boards  de- 
riving their  authority  from  tbe  appointment  of 
tbe  military  commander),  leased  certain  city 
water-front  property  for  ten  years,  it  was  held 
that  the  lease  bound  the  city  after  the  military 
occupation  was  ended,  it  being  a  fair  exercise  of 
the  power  vested  in  tbe  mayor  and  boards  afore- 
said. [Field,  J.,  dissenting,  and  Hunt,  J.,  con- 
curring in  tbe  judgment  only  on  tbe  ground  that 
tbe  city  by  its  conduct  ratified  the  lease.]  New 
Orleans  v.  Steamship  Co.,  20  WaL  387. 

11.  Where  a  board  of  commissioners  was  au- 
thorized to  make  contracts  for  the  building  of 
levees,  to  borrow  money,  and  to  issue  bonds  and 
negotiate  them  at  not  more  than  a  certain  rate 
of  discount,  it  was  held  that,  in  the  absence  of 
proof  of  an  intention  to  evade  the  law,  and  of 
proof  that  monev  could  be  obtained  otherwise,  a 
contract  to  pay  for  the  construction  of  levees  in 
bonds  at  a  rate  of  discount  greater  than  that 
specified  in  the  statute  was  valid,  although  the 
price  thus  paid  exceeded  that  for  which  sub- 
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contractors  did  the  work  for  cash.  Hemingway 
V.  Stansell,  106  U.  S.  399. 

12.  Police  Power  —  Over   Vessels  in 

Port  —  To  license  Ferries  —  To  arrest  Con- 
struction  of  Buildings —  To  regulate  Railroads, 
etc]  A  city  ordinance  prescribing  the  place  at 
which  a  vessel  in  the  port  may  anchor,  and  for 
what  time,  and  what  kind  of  light  she  shall  dis- 
pky,  may  be  valid  if  there  be  no  federal  enact- 
ment on  the  subject,  and  if  not  in  oonfiict  with 
tbe  general  admiralty  hiw.  The  John  Fraser, 
21  How.  184. 

13.  Although  a  city  council,  acting  in  its 
legislative  capacity,  must  in  general  act  oy  ordi- 
nance, yet  it  may  license  a  ferry,  tiiere  being  no 
provision  in  the  charter  for  any  special  mode,  by 
contract  in  writing,  sigied  by  the  mayor.  Fan^ 
ning  v.  Gregoire,  16  How.  524. 

14.  The  power  to  license  is  a  police  power, 
though  it  may  also  be  exercised  for  the  purpose 
of  raising  revenue.  A  ferry  company  cannot^ 
therefore,  under  a  clause  in  its  charter  limiting 
the  right  to  tax  it,  but  expressly  providing  that  a 
city  may  exercise  over  it  customary  potice  pow- 
ers, contend  that  the  imposition  of  a  license  fee 
for  each  boat  used  is  unlawful.  Wiggins  Ferry 
Co.  V.  East  St.  Louis,  107  U.  S.  365. 

15.  A  grant  of  a  right  to  erect  gas-works  and 
make  and  vend  gas  in  a  city  for  a  term  of  years 
at  a  limited  price,  does  not  amount  to  an  ex- 
emption from  tbe  imposition  of  a  license  tax  for 
tbe  use  of  the  privile^.  Memphis  Gas- Light 
Co.  T.  Shelby  County  Taxing  District,  109  U.  S. 
398. 

16.  If  the  proper  officer  give  a  permit  for  the 
erection  of  certain  specially  described  buildings 
in  Washington  city,  a  clear  case  of  danger  to  the 
public  safety,  or  of  departure  from  the  permit, 
must  be  made,  before  the  party  acting  under  it 
can  be  arrested  midway  in  the  construction  of 
them,  and  required  to  remove  them.  Dainese 
V.  Cooke,  91  tJ.  S.  680. 

17.  In  Massachusetts,  and  under  the  ordi- 
nances of  Boston,  the  owner  of  buildings  de- 
stroyed in  order  to  prevent  the  spreading  of  fira 
cannot  recover  therefor  from  the  city  without  first 
showii^  an  order  for  their  destruction  by  three 
or  more  engineers  of  the  fire  department,  of 
whom  the  chief  engineer,  if  present,  must  be 
one.     Bowditch  v.  Boston,  101  U.  8.  16. 

18.  A  municipal  ordinance  prohibiting  wash- 
ing and  ironing  in  public  laundries  between  ten 
at  night  and  six  in  the  morning  is  a  police  regu- 
lation, and  does  not  interfere  with  nghts  guar- 
anteed  by  tbe  federal  constitution.  It  deprives 
no  one  of  property  without  due  process  of  law, 
nor  does  it  deny  to  anv  person  the  equal  protec- 
tion of  the  laws.  Barbier  v.  Connolly,  113  U.  S. 
27  ;  Soon  Hing  v.  Crowley,  Id.  703. 

19.  It  does  not  discriminate  unwarrantably 
against  those  engaged  in  that  especial  business, 
nor  does  it  unfairly  discriminate  against  oerUdn 
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branches  of  the  business,  because  it  does  not 
prohibit  the  fluting,  polishing,  bluing,  and  wring- 
ing of  clothes  between  those  hours.  Soon  Hing 
V.  Crowley,  113  U.  S.  703. 

20.  Nor  is  it  open  to  objection  on  the  ground 
of  unhiwfully  abridging  the  right  to  work  at  all 
times.    lb, 

21.  Nor  can  it  be  impeached  by  an  attack  on 
the  real  motive  of  the  municipal  authorities  es- 
tablishing it,  it  being  on  its  face  a  valid  exercise 
of  the  police  power.  Bcarbier  v.  Connolly y  113 
U.  S.  27;  Soon  Hing  v.  Crowley^  Id.  703. 

22.  The  fact  that  certain  requirements  of  a 
police  regulation  may  be  burdensome  does  not 
make  the  regulation  a  violation  of  a  constitutional 
right.    Barbier  v.  Connolly,  113  U.  8.  27. 

23.  A  city  ordinance  prohibiting  the  use  of 
locomotives  in  the  public  streets  is  a  legitimate 
exercise  of  the  ])ower  of  a  city  government, 
when  it  does  not  interfere  with  vested  rights. 
A  railroad  company  is  not  therebv  deprived  of  its 
property  without  due  process  of  law,  nor  is  it  de- 
nied the  equal  protection  of  the  hiws,  because  it 
alone  is  named  in  the  ordinance,  no  other  com- 
pany havinff^any  right  so  to  use  locomotives. 
Richmond,  Fredericksburg,  Sf  Potomac  Railroad 
Co.  V.  Richmond,  96  U.  8.  521. 

24.  A  municipal  ordinance  authorized  by  stat- 
ute, granting  a  railroad  company  a  right  of  way 
on  certain  conditions,  is  not  a  mere  contract, 
under  which  a  third  person  can  derive  immedi- 
ately no  private  right.  Although  in  form  a  con- 
tract, it  has  the  force  of  law.  ffayes  v.  Michigan 
Central  RaUroad  Co.,  Ill  U.  8.  228. 

25.  —  Execfition  of  Power  —  How  exe- 
cuted.'] A  provision  in  the  charter  of  a  mu- 
nicipal corporation,  re(][uiring  ordinances  to  be 
recorded  within  a  certain  time,  can  have  no  ap- 
plication to  an  ordinance  passed  under  authority 
of  a  subsequent  statute,  especially  where  that 
provision  is  limited  to  such  ordinances  as  are 
authorized  by  the  charter.  Amey  v.  Allegheny 
City,  24  How.  364. 

is.  The  properlj  constituted  authorities  of  a 
municipal  corporation  may  bind  the  corporation 
whenever  they  have  power  to  act  in  the  prem- 
ises.    Cincinnati  v.  Morgan,  3  Wal.  275. 

27.  Where  a  city  council  is  vested  with  power 
to  cause  sidewalks  to  be  constructed,  it  may 
authorize  the  mayor  and  the  chairman  of  the 
committee  on  streets  to  make  in  its  belialf,  and 
pursuant  to  its  directions,  a  contract  for  doing 
the  work.    Hitchcock  v.  Galveston,  96  U.  8.  341. 

28.  A  contract  entered  into  by  a  city  must 
be  carried  out  by  the  city  in  the  mode  speciii- 
caUv  pointed  out  by  the  local  law  authorizing  it ; 
such  a  contract  cannot  be  modified  as  if  made 
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under  the  general  power  of  the  city  to  make  or- 
dinary contracts.  Memphis^. Brown,  20  Wal.  289. 

Authority  to  establish  Dock  and  Wharf  Lines, 
etc.  —  Construction  of  Statute. 
See  Watebs,  28.  30. 
Authority   to  prescribe    Landing-places  for 
Vessels. 
See  Commerce,  18, 19. 
Regulation  of  Commerce  —  Unlawful  At- 
tempts to  regulate. 
See  CoyME&CE,  18, 19,  34. 

KUHICIPAL  UlW -- Extra4erritorial  Effect,'] 
The  municipal  laws  of  a  nation  do  not  extend,  in 
their  operation,  beyond  that  nation's  territory, 
except  as  regards  its  own  citizens.  A  seizure, 
therefore,  for  the  breach  of  the  municipal  laws  of 
one  nation  cannot  be  made  within  the  territory 
of  another.     The  Apollon,  9  Whe^.  362. 


—  Arrest  of  Mail-carrier  for  —  No 
Obstruction  of  Mail. 
See  PosT-OFncB,  21. 

Evidence  of  Self-defence  —  Affecting  Degree. 
See  Homicide,  1,  2. 

Homicide  —  In  general. 
See  Homicide. 

Jurisdiction  —  Murder  committed  on  High 
Seas  —  Jurisdiction  of  Federal  Courts  — 
Pleading. 
See  PuLACT,  16, 19. 

Jurisdiction  —  Circuit  Court  —  Crime  com- 
mitted within  the  Jurisdiction  of  a  State  — 
Within  Indian  Reservation. 
See  CiEcuiT  Cocet  —  Jurisdiction,  17, 
18,  25. 

Jurisdiction  —  White  Man,  when  not  deemed 
Indian  and  exempt  from  Trial  in  Federal 
Court. 
See  Indians,  31. 

Statute  altering  Effect  of  Sentence  of  Murder 
in  First  Degree  —  Ex  Post  Facto  Laws. 
See  Ex  Post  Facto  Law,  15. 

Trial —  Examination  of  Jurors  in  Absence  of 
Accused. 
See  JuRT,  59. 

WSmkL— Debts  and  Credits  —  Mutual  Debts 
and  Mutual  Credits,  correlative. 
See  Bankruptct  —  Proceedings    to 
convert  Estate,  41. 
Insurance  Company  —  In  general. 
See  Insurance. 
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VAXE  —  What  constitutes,  etc."]  The  law  knows 
but  one  Christian  name,  and  the  ombsion  or  in- 
sertion of  a  middle  name,  or  its  initial  letter,  is 
immaterial.     Games  v.  Dunn,  14  Pet.  322. 

2.  In  tracing  titles,  identity  of  names  is, 
prima  facie,  evidence  of  identity  of  persons. 
Stebbins  t.  Duncan,  108  U.  S.  32. 

Mistake  in  Christian  Name  of  Patentee  in 
Patent  for  Public  Lands  —  Patent  g^ves  no 
TilU. 
See  Ljlnds  op  United  States  —  Patent, 
49. 
What    constitutes  —  Mistake    in   Initial    of 
Middle  Name. 
See  Deposition,  2. 

VATIOHAL  BAHX  —  Organization  —  Authority 
necessary. 
See  pi.  1. 
Power —  Tobuyand  sdl  Coin,  certify  Checks, 
receive  Special  Deposits,  lend  Money  —  To 
compromise   Claims,    guarantee    Payment, 
deal  in   Stocks  —  To  acquire  a  Lien  on 
Debtor's  Stock. 
See  pi.  2-14. 

Liability — For  Unauthorized  Act  of  Cashier 
—  For  permitting  Transfer  of  Stock  without 
Surrender  of  Certificate. 
See  pi.  15,  15. 

Winding  up  —  Suits  by  Receiver  —  Power 
and  Duty  of  Comptroller  —  Liability  of 
Shareholders  —  Rights  of  Creditors,  De- 
positors, Government,  etc.  —  Stattis  of 
Bank  pending  Liquidation. 
See  pi.  17-44. 

Suits  by  and  against  — Where  brought — What 
Defences  available. 
See  pi.  45-50. 

Taxation  of  Shares  —  Rate  —  Limitation  — 
Equality,  etc.,  necessary, 
6ee  pi.  51-73. 

Usury  —  What  constitutes  —  Effect. 
See  pi.  74-81. 

Criminal  Liability  of  Officials  under  Rev. 
Sis.  {  5209. 
See  pi.  82-95. 


1.  Organization -^  Authority  necessary."] 

No  authority  other  than  that  conferred  by  con- 
gress is  required  to  enable  a  bank  existing  under 
a  state  law  to  become  a  national  bank ;  and  the 
certificate  of  the  comptroller  is  conclusiye  as  to 
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the  completeness  of  the  organization,  in  a  suit  to 
enforce  the  liability  of  a  stockholder  or  a  contract 
with  the  bank.     Casey  v.  GaUi,  94  U.  S.  673. 

2.  Power —  To  buy  and  sett  Coin,  certify 

Checks,  receive  Special  Deposits,  lend  Money  — 
To  compromise  Clatms,  guarantee  Payment, 
deal  in  Stocks  —  To  acquire  a  Lien  on  Debtor's 
Stock.^  Under  the  national  banking  act  of  June 
3,  1864  (13  Sts.  99),  which  authorizes  banks 
organized  thereunder  to  buy  and  sell  coin,  such 
a  bank,  having  coin  iu  pled^,  may  sell  and  assign 
its  special  property  therein,  with  all  its  legal 
lights.  Merchants  National  Bank  y.  State 
National  Bank,  10  Wal.  604. 

3.  The  provision  of  the  act,  that  a  bank  shall 
transact  its  usual  business  at  an  office  or  banking- 
house  in  the  place  specified  iji  its  certificate  of 
ori^nization,  does  not  prevent  it  from  purchasing 
coin  at  the  banking-house  of  another  bank.    lb. 

4.  Section  23,  which  prohibits  the  issue  of 
notes  other  than  the  ordinary  bank-bills  to  circu- 
late as  money,  does  not  forbid  the  certification  of 
checks  given  in  the  usual  course  of  business.    lb. 

5.  National  banks  may  receive  special  deposits. 
This  is  clearly  implied  from  Rev.  Sts.  $  5228, 
which  provides  that  such  banks,  on  their  failure 
to  pay  their  circulating  notes,  while  stopping 
business  generally,  may  ''deliver  special  de- 
posits." Carlisle  First  National  Bank  v.  Gm- 
ham,  100  U.  S.  699. 

6.  Even  if  the  law  did  not  confer  the  power, 
a  bank  accustomed  to  take  such  deposits  with 
the  knowledge  and  acquiescence  of  the  directors 
would  be  liable  for  such  a  deposit  lost  through 
gross  negligence,    lb. 

7.  A  national  bank  cannot  make  a  valid  loan 
or  discount  on  the  security  of  its  own  stock,  ex* 
cept  to  prevent  a  loss  on  a  debt  previously  con- 
tracted in  good  faith.  South  Bend  First  National 
Bank  v.  Lanier,  11  Wal.  369. 

8.  The  placing  by  a  bank  of  its  funds  in  per- 
manent deposit  with  another  bank,  is  a  loan 
within  the  meaning  of  the  act.    lb. 

9.  There  is  notning  in  the  letter  or  spirit  of 
the  act  which  prohibits  a  loan  by  a  bank  on  the 
security  of  the  stock  of  another  blank.  Germania 
National  Bank  v.  Case,  99  U.  S.  628. 

10.  In  compromising  a  contested  claim  re- 
sultiug  from  a  legitimate  banking  transaction,  a 
national  bank  may  pay  a  sum  larger  than  other- 
wise would  be  exacted  in  order  thereby  to  obtain 
a  transfer  of  stocks,  if  it  be  done  honestly  in  the 
belief  that  in  the  future  they  may  be  turned  into 
money  so  favorably  as  to  prevent  a  part  or  the 
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whole  of  tlie  loss,  such  a  transaction  not  being 
a  dealing  in  stocks  in  violation  of  its  charter. 
Charlotte  First  National  Bank  v.  Baltimore 
National  Exchange  Bank,  9:2  U.  S.  122. 

U.  A  national  bank  maj  guarantee  the  pay- 
ment of  a  note  which  it  takes  and  negotiates,  and 
the  benefit  of  the  proceeds  of  which  it  retains, 
and  the  authority  of  the  vice-president,  who  is 
also  a  director,  to  make  the  guarantee  will  be 
presumed,  and  may  not  be  deuied.  People's 
Bank  v.  Manufacturers*  National  Bank,  101 
U.  S.  181. 

12.  National  banks  have  no  power  to  deal  in 
stocks ;  for  although  the  power  is  not  expressly 
denied  by  the  national  banking  act,  denial  is  im- 
plied by  the  want  of  a  grant  of  it.  Charlotte 
j^st  National  Bank  v.  National  Exchange 
Bank,  92  U.  S.  122. 

13.  A  national  bank  cannot  acquire  a  lien  on 
its  debtor's  stock  therein,  such  an  acquisition  be- 
ing against  the  policy  of  the  act,  and  a  permission 
not  being  inferable  from  its  general  expressions. 
BuUard  v.  National  Eagle  Bank,  18  VVal.  589. 
And  see  South  Bend  First  National  Bank  v. 
Lanier,  11  VVal.  369. 

14.  Nor  can  a  by-law  give  such  a  lien.  Such 
a  by-law  is  not  "  a  regulation  of  the  business  of 
the  bank,  nor  a  regulation  for  the  conduct  of  its 
affairs,"  which  it  is  empowered  to  make.  [Clif- 
ford, J.,  dissenting.]  Bullard  y.  National 
Eagle  Bank,  18  Wal  589. 

15.    Liability — For  Unauthorized  Act 

of  Cashier  —  For  permitting  Transfer  of  Stock 
without  Surrender  of  Certificate.']  Where  the 
cashier  of  a  national  bank  buys  coin  in  its  behalf, 
and  the  coin  goes  into  the  funds  of  the  bank,  the 
hank  is  liable  on  the  principle  of  quantum  vale- 
bant, although  the  cashier  oe  without  authority 
to  make  sucn  purchase.  Merchants'  National 
Bank  v.  State  National  Bank,  10  VVal.  604. 

16.  Where  a  bank  allows  a  stockholder  to 
transfer  his  stock  on  the  books  of  the  bank,  with- 
out producing  and  surrendering  the  certificate 
therefor,  it  is  liable  to  a  bona  fide  transferee  for 
value  of  the  same  stock  who  produces  the  cer- 
tificate with  power  of  attorney  to  transfer,  the 
certificate  beins  in  the  usual  form,  declaring  the 
stock  transferaole  on  the  books  on  surrender  of 
the  certificate,  and  not  otherwise ;  and  this,  al- 
though the  bank  had  no  notice  of  the  latter 
transfer.  South  Bend  First  Naiioncd  Bank  v. 
Lanier,  11  Wal.  369. 

17.  — ^  Winding  up  —  Suits  by  Receiver  — 
Power  and  Duty  of  Comptroller.']  A  receiver  of 
a  national  bank,  appointed  by  the  comptroller  of 
the  currency  under  §  50,  act  of  1864  (13  Sts.  114), 
which  provides  that  he  may  act "  under  the  direc- 
tion ofthe  comptroller,"  may  sue  for  an  ordinary 
debt  due  to  the  bank  without  an  order  from  the 
comptroller.  The  words  "  under  the  direction," 
etc.,  mean  no  more  than  that  the  receiver  shall  be 
subject  to  direction,  not  that  he  shall  do  no  act 
without  special  instructions;  and  the  collection 
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of  assets  is  one  of  his  ordinary  oflScial  duties. 

Metropolis  National  Bank  v.  Kennedy,  17  Wal. 

19. 

18.  He  may  sue  either  in  his  own  name  or  in 
the  name  of  the  bank.     Jb. 

19.  The  debtors  of  a  national  bank  sued  by  a 
person  whom  the  comptroller,  professing  to  act 
under  section  50,  has  appoiutod  receiver,  cannot 
inquire  into  the  lawfulness  of  the  appointment. 
Cadle  V.  Baker,  20  Wal.  650. 

20.  The  institution  of  a  suit  by  the  receiver 
against  the  shareholders,  under  section  50,  must 
be  preceded  by  action  on  the  part  of  the  comp- 
troller touching  their  personal  liability,  and  the 
fact  of  such  action  must  be  averred.  Kennedy 
y.  Gibson,  8  Wal.  498. 

21.  A  letter  written  by  the  comptroller  to  the 
receiver,  directing  him  to  institute  legal  proceed- 
ings to  enforce  the  personal  liability  of  sharehold- 
ers, sufficiently  shows  that  the  comptroller,  before 
suit  brought,  decided  that  it  was  necessary  to 
enforce  it,  no  objection  being  made  to  the  intro- 
duction in  evidence  of  the  letter,  and  no  further 

troof  being  demanded.    Bowden  v.  Johnson,  107 
f.  S.  251. 

22.  The  amonnt  to  be  paid  by  slinreholders  of 
a  national  bank  which  has  become  insolvent  rests 
in  the  judgment  and  discretion  of  the  comptroller; 
and  his  determination  is  conclusive,  ana  cannot 
be  controverted  by  a  shareholder  in  an  action 
brought  against  him  by  the  receiver  to  enforce  his 
liability.  Kennedy  v.  Gibson,  8  Wal.  498 ;  Casey 
V.  Gain,  94  U.  S.  673 ;  Germania  National  Bank 
V.  Case,  99  U.  S.  628. 

23.  It  cannot,  therefore,  be  contended  by  the 
shareholder  that  the  comptroller  does  not  intend 
exacting  similar  contributions  from  other  share- 
holders.    Casey  v.  Galli,  94  U.  S.  673. 

24.  The  liabihty  of  the  shareholders  is  several, 
not  joint;  and  after  the  comptroller  has  duly 
assessed  them,  he  may  not  be  compelled  to  make 
another  assessment  because  some  of  them  are 
insolvent,  or  cannot,  for  other  reasons,  be  made 
to  respond.  United  States  y.  Knox,  102  U.  S. 
422. 

25.  Nor  can  it  be  contended  that  the  comp- 
troller intends  paying  claims  for  which  the  bank 
is  not  responsible,  and  that,  but  for  this,  contri- 
butions from  shareholders  would  not  be  neces- 
sary.    Casey  v.  Galli,  94  U.  S.  673. 

26.  If  the  comptroller  orders  the  collection  of 
an  amount  equal  to  the  full  par  value  of  the 
stock,  the  receiver's  suit  must  be  at  law,  not  in 
equity,  the  amount  being  liquidated.     lb. 

27.  And  interest  is  properly  chargeable  after 
the  date  of  the  comptroller's  orders,  the  amount 
then  being  due  ana  payable.  76.;  Bowden  y. 
Johnson,  107  U.  S.  251. 

28.  Section  56,  act  of  1864,  which  provides 
that  suits  under  the  act  in  which  federal  officers 
or  agents  are  parties  shall  be  conducted  by  the 
district  attorney,  is  so  far  directory  merely  that 
shareholders  canuot  invoke  it  to  Hefeat  a  suit 
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against  them  by  a  reoeiver  brought  and  con- 
ducted b^  private  counsel  employed  by  the  re- 
ceiver with  tlie  approval  of  the  proper  depart- 
ment.    Kennedy  v.  Gibson,  8  Wal.  498. 

29.  It  is  no  objection  to  such  a  bill  that  share- 
holders averred  to  be  without  the  jurisdiction  are 
not  joined  as  defendants.    lb. 

30.  The  receiver  is  the  proper  party  compLun- 
ant  against  the  shareholders,  and  the  creaitors 
are  not  proper  parties.     lb. 

31.  Where,  pending  a  suit  by  a  receiver  of  a 
national  bank  to  enforce  the  personal  liability  of 
a  stockholder,  a  new  receiver  is  ai)pointed,  and  a 
decree  is  afterwards  entered  dismissing  the  bill, 
and  an  appeal  is  taken  to  the  supreme  court  in 
the  name  of  the  first  receiver  with  the  other  as 
surety  in  the  appeal-bond,  the  court,  under  §  954, 
Kev.  Sts.,  may  permit  the  substitution  of  the 
first  receiver  in  place  of  the  other  as  party  appel- 
lant.    Botvden  v.  Johnson,  107  U.  S.  251. 

32.  Winding  up  —  Liability  of  Share- 

holders.']  A  party  who,  by  way  of  pledge  or 
collateral  security  for  a  loan,  accepts  stock  of  a 
national  bank  which  he  causes  to  be  transferred 
to  himself  on  its  books,  incurs  immediate  lia- 
bility as  a  shareholder,  and  he  cannot  relieve 
himself  therefrom  bv  making  a  colorable  transfer 
of  the  stock,  with  tue  understanding  that  at  his 
request  it  shall  be  re-transferred.  Germania 
National  Bank  v.  Case,  99  U.  S.  628. 

33.  The  title  to  shares  of  national  bank  stock 
passes  when  the  owner  delivers  his  stock  certifi- 
cate to  a  purchaser,  with  authority  to  him  or  to 
any  one  whom  he  may  name  to  transfer  the  shares 
ou  the  books  of  the  oank.  Acting  thus  in  good 
faith,  the  seller  cannot  be  compelled  to  retake  the 
stock  at  suit  of  a  receiver  of  the  bank  because, 
through  the  purchaser,  the  shares  have  become 
the  property  of  the  bsmk.  Johnston  v.  Laflin, 
103  U.  S.  800. 

34.  If  a  shareholder  transfer  his  shares  to  an 
irresponsible  person  on  the  eve  of  the  failure  of 
the  bank,  the  shareholder  knowing  or  believing 
the  failure  to  be  imminent,  he  cannot  by  such 
transfer  relieve  himself  of  the  personal  liability 
for  the  bank's  debts  which  the  statute  imposes  on 
shareholders.    Bowden  v.  Johnson,  107  U.  S.  251. 

35.  Where  one  takes  an  assignment  of  na- 
tional bank  stock  as  security  for  a  loan,  and 
afterwards  transfers  it  to  an  irresponsible  person 
to  avoid  a  possible  future  assessment  in  case  of 
the  failure  of  the  bank,  and  receives  no  dividends, 
and  exercises  none  of  the  rights  of  a  shareholder, 
he  incurs  no  liability  to  the  creditors  of  the  bank. 
[MiLLEB  and  Matthews,  JJ.,  dissenting.]  An- 
derson  v.  Philadelphia  Warehouse  Co.,  Ill  U.  8. 
479. 

36.  The  receiver  of  an  insolvent  national  bank 
may  invoke  the  jurisdiction  of  a  court  of  equity 
to  enforce  the  personal  liability  of  one  who  has 
transferred  his  shares  to  an  irresponsible  person 
for  the  purpose  of  escaping  liability,  the  bill  seek- 
ing a  cuscovery,  and  tue  transfer  being  good  as 
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between  the  parties  thereto.    Bowden  r.  John- 
son,  107  U.  S.  261. 

37.  The  property  of  a  national  bank  attached 
at  the  suit  or  an  iu(uvidual  creditor  after  the  bank 
has  become  insolvent,  cannot  be  subjected  to  sale 
for  the  payment  of  his  demand,  as  a§[ainst  the  claim 
of  a  receiver  subsequently  appointed.  Selma 
First  National  Bank  v.  Colby,  21  Wal.  609. 

38.  The  decision  of  the  receiver  on  the  va- 
lidity of  a  claim  presented  to  him  for  a  dividend 
is  not  final ;  the  creditor  may  proceed  afterwards 
to  have  his  claim  adjudicatea  by  the  proper  state 
court.  Bethel  First  National  Bank  v.  Danbury 
National  Pahouio^  Bank,  14  Wal.  383. 

39.  — —  IVindtng  up  —  Rights  of  Creditors, 
Depositors,  Government,  etc.]  A  ci^itorofan 
insolvent  national  bank,  who  estabhshes  his  debt 
by  suit  and  judgment  after  the  refusal  of  the 
comptroller  to  aUow  it,  is  entitled  to  dividends 
based  on  the  amount  of  the  debt  at  the  time  of 
the  failure,  not  at  the  time  of  the  judgment,  if 
the  judgment  includes  interest  beyond  the  time 
of  the  failure.     White  v.  Knox,  111  U.  S.  784. 

40.  A  depositor  in  a  national  bank,  which 
suspends  payment,  is  entitled  to  interest  from 
the  date  of  his  demand ;  and,  when  proved  to 
the  satisfaction  of  the  comptroller,  his  cUim 
stands  on  the  footing  of  a  judgment,  and  inter- 
est is  to  be  computed  under  the  rule  applicable 
to  the  computation  of  interest  on  juogments. 
Commonwealth  National  Bank  v.  Mechanics^ 
National  Bank,  94  U.  S.  437. 

41.  The  United  States  eannot  enforce  payment 
of  a  debt  from  an  insolvent  national  bank  from 
a  surplus  remaining  in  the  treasury  of  the  pro- 
ceeds of  the  bonds  deposited  as  security  for 
the  circulating  notes  or  the  bank,  {{  5162, 
5167,  Rev.  Sts.,  expressly  declaring  that  such 
bonds  shall  be  held  m  trust  for  the  payment  of 
the  circulating  notes.  Nor  is  the  relation  of  the 
United  States  to  the  fund  changed  by  the  for- 
feiture of  the  bonds  by  the  comptroller  of  the 
currency.  Cook  County  National  Bank  y.  United 
States,  107  U.  S.  445. 

42.  Winding  up  —  Status    of  Bank 

pending  Liquidation]  A  national  bank  does  not 
lose  its  corporate  existence  by  mere  default  in 
paybg  its  circulating  notes,  nor  upon  mere  ap- 
pointment of  a  receiver;  and  it  may  be  snea, 
although  such  an  appointment  has  been  made. 
Bethel  First  National  Bank  v.  Danbury  National 
Pahquioque  Bank,  14  Wal.  383. 

43.  A  national  bank  in  voluntary  liquidation 
may  sue  and  be  sued,  by  name,  for  the  purpose 
of  winding  up  its  business ;  and  it  is  no  defence 
to  a  suit  on  a  disputed  claim  that,  under  §  2,  act 
June  30,  1876  (19  Sts.  63),  tlie  plaintiff  has  also 
Bled  a  creditor's  bill  to  enforce  the  individual 
liability  of  the  shareholders.  Central  National 
Bank  v.  Connecticut  Mutual  Life  Insurance  Co., 
104  U.  S.  54. 

44.  A  suit  against  a  national  bank  to  enforce 
collection  of  a  aemand  is  abated  by  a  decree  of  a 
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district  court  dissolving  it  aad  forfeiting  its  rights 
and  franchises,  rendered  on  an  information  nled 
bv  the  comptroller  of  the  currency.     Selma  First 
National  Bank  v.  Colby,  21  Wal.  609. 

45.  Suits    by  and  against  —  Where 

brought —  What  Defences  available.']  Under 
§  57,  act  of  1864,  suits  may  be  brought  by 
as  well  as  against  a  banking  association,  altnougli 
the  word  "  by  "  is  omitted  iu  the  act,  it  being 
apparent  from  the  reason  of  the  matter  and  from 
a  corresponding  provision  of  a  preceding  statute 
that  the  omission  was  accidental.  Kennedy  y. 
Gibson,  8  Wal.  498. 

46.  Under  that  act  a  national  bank  may  sue 
where  it  is  located  in  any  state  court  having  juris- 
diction in  similar  cases.  The  objection  to  the 
jurisdiction  founded  iu  the  character  of  such 
banks  as  instruments  of  the  national  ^vemment 
cannot  prevail  over  the  express  provision  of  the 
statute.  Bethel  First  National  Bank  y.  Dan. 
bury  National  Pahquioque  Bank,  14  Wal.  383. 

47.  A  national  bank  can  be  sued  in  a  state 
court  in  a  local  action  in  a  county  or  city  other 
than  that  iu  which  the  bank  is  established.  The 
restriction  of  the  statute  applies  to  transitory 
actions.     CaMey  v.  Adams,  102  U.  S.  66. 

48.  Where  one  is  sued  by  a  national  bank  for 
money  lent,  he  cannot  set  up  as  a  bar  that  the 
amount  exceeded  one-tenth  part  of  the  capital 
stock  of  the  bank  actually  paid  in,  although  the 
act  of  1864  provides  that  the  liability  of  any 
person  to  such  a  bank  shall  not  exceed  such 
amount.  Union  Gold- Mining  Co.  v.  Rocky 
Mountain  National  Bank,  96  U.  8.  640. 

49.  Section  5201,  Rev.  Sts.,  which  prohibits 
a  national  bank  from  making  loans  on  the  secur- 
ity of  shares  of  its  own  capital  stock,  imposes 
no  penalty  for  a  violation  of  the  law.  If  such  a 
loan  be  made,  and,  under  the  contract  with  the 
borrower,  the  bank  sell  the  shares  and  credit  the 
borrower  with  the  proceeds,  the  courts  will  not 
4iid  him  to  recover  them.     Xenia  First  National 

Bank  v.  Stewart,  107  U.  8.  676. 

50.  Notwithstanding  the  implied  prohibition 
in  the  national  banking  act,  Eey.  Sts.  §§  5136, 
5187,  of  the  lending  of  money  by  national 
banks  on  real-estate  security,  no  one  other 
than  the  government  can  question  the  validity  of 
such  a  transaction.  [Millee,  J.,  dissenting, 
holding  the  loan  prohibited  and  the  security, 
therefore,  void.]  Union  National  Bank  v.  Mat- 
thews,  98  U.  S.  621 ;  Genesee  National  Bank  v. 
Whitney  [Miller  and  Harlan,  J  J.,  dissenting], 
103  U.  S.  99  ;  Sworn  v.  Leffinpwell  105  U.  S.  3 ; 
Reynolds  v.  Craw/ordsvUle  First  National  Bank, 
112  U.  8.  406;  Fortier  v.  New  Orleans  Na- 
tional Bank,  112  U.  8.  439. 

51.  Taxation  of  Shares  —  Rate  —  Lim- 

itation  —  Equality,  etc.,  necessary.!  By  the  act 
of  1864  the  shares  of  national  banking  asso- 
dations  are  subject  to  state  taxation,  under  the 
limitations  of  section  41,  whether  the  whole  or 
any  part  of  the  capital  thereof  is  invested  in  na- 
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tional  securities  exempt  from  such  taxation,  or 
not.  [Chase,  C.  J.,  and  Watnb  and  Swaynb, 
J  J.,  dissentiug.]  Van  Allen  v.  Assessors,  3 
Wal.  573 ;  People  v.  Commissioners,  4  Wal.  244 ; 
Lotdsville  First  National  Bank  v.  Kentucky,  9 
Wal.  353. 

52.  But  a  state  statute  which,  in  taxing  such 
shares,  fails  —  e.  g.,  like  the  New  York  statute  of 
March  9,  1 865  —  to  provide  that  the  rate  of  the 
tax  imposed  shall  not  exceed  that  of  the  tax  im- 
posed on  shares  of  the  state  banks,  there  being 
no  tax  on  such  shares,  but  only  one  on  capital,  is 
unwarranted  and  void.  Van  Allen  v.  Assessors, 
3  Wal.  573.  And  see  Bradley  v.  People,  4  Wal. 
459 ;  People  v.  Tax  Commissioners,  94  U.  S.  415. 

53.  In  New  York,  under  the  statute  of  1866, 
shares  of  stock  in  a  national  bank  are  assessable 
at  their  actual  value,  although  at  more  than  par 
value ;  and  this,  notwithstanding  the  statute  of 
1865,  providing  otherwise,  that  statute  having 
been  pronounced  void.  People  v.  Tax  Commis^ 
sioners,  94  U.  8.  415. 

54.  That  clause  of  the  first  proviso  of  section 
41  of  the  national  banking  act,  which  restricts 
state  taxation  of  such  shares  to  the  rate  "as- 
sessed upon  other  moneyed  capital  in  the  hands 
of  indiviaual  citizens,"  means  oy  moneyed  capi- 
tal such  moneyed  capital  as  is  subject  to  taxa- 
tion. People  V.  Commissioners,  4  Wal.  244. 
See  also  Adams  v.  Nashville,  95  U.  S.  19. 

55.  It  does  not  prohibit  the  assessment  of 
such  shares  at  an  amount  above  their  par  value. 
Hepburn  v.  School  Directors,  23  Wal.  480. 

56.  Nor  because  "mortgages,  judgments, 
recognizances,  and  moneys  owing  upon  articles 
of  agreement  for  the  sale  of  real  estate  "  are  ex« 
empt  from  taxation  in  a  certain  county,  except 
for  state  purposes,  are  shares  in  a  national  bank 
located  in  the  county  exempt  from  municipal  or 
school  taxes.  lb.  See  also  Adams  v.  Nash' 
vUle,  95  U.  8.  19. 

57.  The  exemption  from  county  taxation  of 
property  considerable  in  quantity  and  value,  con- 
sisting of  railroad  securities,  shares  of  stock  in 
corporations  liable  to  state  taxation,  mortgages, 
judgments,  recognizances,  money  due  on  con- 
tracts for  the  sale  of  land  and  corporation  loans 
taxable  by  the  state,  constitutes  an  unlawful  dis- 
crimination against  national  bank  shares,  the  dis^ 
crimination  being  substantial.  Boyer  v.  Boyer, 
113  U.  8.  689. 

58.  A  state  statute,  like  the  New  York  stat- 
ute of  April  23, 1866,  which,  while  permitting  one 
to  deduct  the  amount  of  his  indeotedness  from 
the  valuation  of  his  peraonal  property  for  purposes 
of  taxation,  refuses  him  the  privilege,  so  far  as 
such  property  consists  of  national  bank  shares, 
in  effect,  taxes  such  shares  at  a  greater  rate  than 
other  moneyed  capital,  and  is,  tnerefore,  void  as 
conflicting  with  §  5219,  Rev.  Sts.  People  v. 
Weaver,  100  U.  S.  539. 

59.  The  collection  of  a  state  tax  on  the  shares 
of  a  national  bank  will  not  be  enjoined  where  it 
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does  not  appear  that  there  is  any  statutory  dis- 
crimination against  them,  or  that  under  any  rule 
established  by  the  assessing  officers  they  are  rated 
higher  in  proportion  to  tneir  actual  value  than 
other  moneyed  capital.  It  is  not  enough  that 
assessments  may  be  unequal  and  partial,  and  that 
some  other  property  is  rated  at  less  than  such 
shares.  German  National  Bank  y.  Kimball, 
103  U.  8.  732. 

60.  Section  41,  in  providing  that  the  state 
taxes  on  shares  in  national  banks  "  shall  not  ex- 
ceed the  rate  imposed  "  on  shares  in  "  any  of  the 
banks  organized  under  the  authority  of  the  state/' 
does  not  preclude  a  state  from  taxing  them  at  a 
rate  higher  than  that  to  which  in  taxing  certain 
state  banks  of  issue  the  state  by  contract  with 
those  banks  is  limited,  the  rate  not  being  higher 
than  that  at  which  shares  in  all  the  other  state 
banks  and  corporations  are  taxed,  it  being  in- 
tended only  that  the  states  shaU  tax  shares  in 
their  own  banks  at  the  same  rate,  only  so  far  as 
they  have  the  capacity.  Lionberger  t.  Rouse, 
9  Wal.  468. 

61.  The  state  banks  had  in  contemplation  by 
that  section  were  banks  of  issue.    Ih, 

62.  A  statute  which  lays  a  tax  on  bank  stock 
of  "  fifty  cents  on  each  share  "  equal  to  one  hun- 
dred dollars,  or  on  "  each  one  hundred  dolhirs  of 
stock,"  is  a  tax  on  sliares  as  distinguished  from 
capital  invested  in  government  securities;  and 
this,  although  the  tax  is  to  be  collected  directly 
of  the  bank.  Louisville  First  National  Bank 
V.  Kentucky,  9  Wal.  353. 

63.  A  state  law  requiring  national  banks,  in- 
stead of  their  stockholders,  to  pay  a  tax  on  shares 
therein,  is  not  invalid  as  being  legislation  affect- 
ing an  instrument  of  federal  government,  the 
doctrine  forbidding  such  legislation  being  founded 
only  on  the  necessity  of  the  government  for  the 
use  of  such  instruments,  and  so  not  reaching  leg- 
islation which  does  not  impair  their  usefulness. 
lb. ;  Lionberger  v.  Rouse,  9  Wal.  468. 

6^  So  a  state,  for  the  purposes  of  taxation, 
may  require,  under  a  penalty,  cashiers  of  national 
banks  to  transmit,  on  or  before  a  certain  date,  to 
the  clerks  of  towns  in  wliich  stockholders  live,  a 
list  of  such  stockholders,  together  "with  the 
amount  actually  paid  in"  on  each  share.  The 
eround  of  such  an  act  is  not  covered  by  congress 
by  an  enactment  requiring  lists  of  stockholders 
to  be  posted  in  the  offices  of  such  banks.  Waite 
V.  i)owZey,  94  U.  S.  527., 

65.  There  is  nothing  in  the  requirement  of  a 
state  constitution  that  taxation  shall  be  uniform 
which  renders  invalid  a  statute  requiring  shares 
of  national  banks  owned  by  shareholders  resident 
in  the  state  to  be  assessed  for  taxation  at  the 
place  of  the  location  of  the  bank  elsewhere  than 
at  the  place  of  the  shareholder's  residence.  Tap- 
pan  V.  Merchants*  National  Bank,  19  Wal. 
490. 

66.  National  bank  stock,  although  in  a  sense 
intangible  and  incorporeal,  may  have,  and  under 
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section  41  of  the  national  banking  act  does  have, 
a  situs  for  the  purposes  of  taxation  separate  from 
that  of  its  owner ;  and  a  state  in  which  such  a 
bank  is  located  has  jurisdiction  for  such  purposes 
of  all  shareholders  and  shares,  and,  state  con- 
stitution apart,  power  to  legislate  in  accordance 
with  that  act.    Ih. 

67.  The  personal  property  of  an  insolvent 
national  bank  in  the  hands  of  a  receiver  api)oiuted 
by  the  comptroller  of  the  currency,  pursuant  to 
§  5234,  Rev.  Sts.,  is  exempt  from  taxation  under 
state  laws ;  such  property,  in  legal  contemplation, 
still  belongs  to  the  bank.  Rosenblatt  v.  John- 
ston,  lOi  U.  S.  462. 

68.  Although  the  constitution  and  statutes  of 
a  state  provide  for  the  valuation  of  all  moneyed 
capital,  includiug  shares  of  the  national  banks 
at  its  true  cash  value,  a  federal  court  will  enjoin 
the  collection  of  a  tax  assessed  on  such  shares, 
where,  through  systematic  undervaluation  of 
other  property,  such  shares  are  not  fairly  assessed; 
and  especially  is  an  injunction  properly  granted 
where  the  stotutes  of  the  state  provide  for  that 
remedy  in  the  case  of  illegal  assessments,  f  Waits, 
C.  J.,  dissenting,  on  the  ground  that,  as  the  state 
law  provided  for  a  uniform  valuaiion,  an  injunc- 
tion should  not  be  granted  on  the  ground  of  in- 
equality thereof ; —  that  the  valuation  should  he 
deemed  conclusive.]  Pelton  v.  Commercial  Na- 
tional Bank,  101  U.  S.  143  ;  CwimUngs  v.  Mer- 
chants* National  Bank,  Id.  153. 

69.  And  where  a  bank  is  required  to  pay 
taxes  assessed  on  shares,  withholding  the  amounts 
so  paid  from  dividends  due  shareholders,  if  an 
illegal  assessment  is  made,  the  remedy  of  the 
bank  by  action  to  recover  back  the  amount  after 
payment  is  not  plain,  adequate,  and  complete,  so 
as  to  preclude  the  bank  from  applying  for  an  in- 
junction ;  even  did  not  the  state  statute  expressly 
recognize  the  right  to  demand  nn  injunction  to 
restrain  an  illegal  lew.  Cummings  v.  Merchants* 
National  Bank,  101*11.  S.  153. 

70.  Where  a  tax  is  illegally  assessed  on  bank 
shares  under  statutes  requiring  the  banks  to  re- 
port the  facts  necessary  to  an  assessment,  and  to 
pay  the  tax,  deducting  the  amount  from  divi- 
dends due  the  shareholders,  proceeding  to  pro- 
cure  an  injunction  against  tlie  collection  of  the 
tax  are  pro|)erly  brought  by  the  bank ;  they  need 
not  necessarily  be  brought  by  the  shareholders. 
Ih.  And  see  Hills  v.  National  Albany  Exchange 
Bank,  105  U.  S.  319. 

71.  While  a  state  has  no  right  to  tax  share- 
holders in  national  banks  witliout  permitting 
them  to  deduct  their  debts  from  the  value  of 
their  shares,  a  deduction  being  permitted  in  the 
case  of  all  other  personal  taxable  property,  the 
validity  of  a  statute  making  such  discrimination 
cannot  be  questioned  by  a  shareholder  who  has 
no  debts  to  deduct,  or  who  has  not  notified  the 
assessing  officers  that  he  claims  the  right  to  make 
the  deduction.  As  to  him  the  statute  is  valid. 
[Bradley,  J.,  dissenting,  holding  such  a  statute 
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void  in  toto."]     Albany  County  Supervisors  v. 
Stanley,   105    U.    S.   305;    HUls  v.   National 
Albany  Exchange  Bank,  Id.  819. 

72.  Where,  liowever,  it  is  clear  that  a  demand 
for  a  deductioa  would  have  beeu  disregarded  and 
uaavailiag,  such  demaud  need  not  oe  shown. 
Hills  v.  National  Albany  Exchange  Bank,  105 
U.  S.  319. 

73.  A  statute  which,  instead  of  allowing  a 
deduction  of  debts  from  personal  property  gener- 
ally, permits  it  from  "  credits "  only,  is  open  to 
the  same  objection.  [Waite,  C.  J.,  and  Gray, 
J.,  dissenting.]  Evansville  National  Bank  v. 
Britton,  105  U.  S.  322. 

74.  Usury  —  What  constitutes  —  Effect.'] 
Under  §  30,  act  of  1864,  which  permits  national 
banks  to  take  interest  at  the  rate  allowed  by  the 
state  laws,  and  no  more,  except  where  the  state 
laws  give  a  different  limit  for  state  banks,  when 
the  rate  so  limited  shall  be  allowed,  a  national 
bank  may  take  at  the  rate  permitted  in  the  state 
generally,  where  the  state  banks  are  linn't<ed  to  a 
lower  rate.  Tiffany  v.  Missouri  National  Bank, 
18  Wal.  409. 

75.  Under  that  section,  the  only  forfeiture 
incurred  is  a  forfeiture  of  the  entire  iuterest;  and 
no  forfeiture  of  the  debt  can  be  enforced  under 
a  state  usury  law,  such  banks  being  instruments 
of  the  government,  and  indepenaeut  of  state 
control.  Farmers*  if  Mechanics*  National  Bank 
Y.  Bearing,  91  U.  S.  29. 

76.  In  a  state  where  the  transfer  by  the  payee 
of  a  negotiable  note  at  a  discount  beyond  the 
lawful  rate  of  interest  is  not  deemed  usurious, 
such  a  transaction,  where  a  natioual  bank  is  the 
transferee,  and  where  the  indorsement  imposes 
the  ordinary  liabiHtj  on  the  indorsee,  is,  never- 
theless, withui  the  mhibition  of  the  statute,  and 
twice  the  amount  of  interest  taken  in  excess  of 
the  legal  rate  is  recoverable  in  an  action  of  debt 
from  the  bank  so  taking  it.  Glovemnlle  Na- 
tional Bank  v.  Johnson,  104  U.  S.  271. 

77.  The  forfeiture,  however,  cannot  be  en- 
forced otherwise,  e.  g.,  by  way  of  set-off  in  a  suit 
by  the  bank  on  the  last  of  a  series  of  bills  on 
which  the  interest  is  taken.  Bamet  v.  Muncie 
National  Bank.  98  U.  8.  655;  Stephens  v. 
Monongahela  National  Bank,  111  U.  S.  197. 

78.  And  it  makes  no  difference  whether  the 
set-off  is  asserted  by  the  principal  who  paid  t  he 
usurious  interest  or  by  a  surety.  Stephens  v. 
Monongahela  National  Bank,  111  U.  S.  197. 

79.  Where  the  laws  of  the  state  permit  the 
purchase  of  bona  Jide  biUs  of  exchange  at  not 
more  than  the  current  rate  of  exchange  in  addi- 
tion to  the  interest,  one  sued  on  a  bill  by  such  a 
bank  cannot  defend  on  the  ground  o\  usury, 
where  there  is  no  proof  of  the  current  rate  of  ex- 
change. Wheeler  v.  Union  National  Bank,  96 
U.  S.  268. 

80.  Usurious  interest  paid  to  a  national  bank 
on  renewal  of  a  series  of  notes  cannot,  in  an  ac- 
tion by  the  bank  on  the  last  of  them,  be  applied 
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in  satisfaction  of  the  principal  of  the  debt.  Dries^ 

bach  V.  Second  National  Bank,  104  U.  S.  52. 

81.  Tlie  act  does  not  declare  the  contract  un- 
der which  a  national  bank  takes  usurious  interest 
void,  and  the  court  cannot  so  hold  it.  Oates  v. 
Montgomery  First  National  Bank,  100  U.  S. 
239. 

82.  Criminal  Liability  of  Officials  un- 
der Rev,  Su.   §  5209.]    An  indictment  under 

!|  5209.  Rev.  Sis.,  which  makes  it  a  misdemeanor 
or  an  officer  of  a  national  bank  to  make  a  false 
entry  in  a  book  of  the  bank  with  intent  to  iujure 
or  defraud  tlie  bank  or  any  agent  appointed  to 
examine  its  affairs,  is  not  defective  m  omittiug 
an  averment  that  the  false  entry  was  made  in  an 
account,  and  in  the  due  course  of  business  of  the 
bank,  the  iudictment  pointing  out  with  certainty 
and  precision  the  book  in  which  the  entry  was 
made,  as,  e,  ^.,  the  book  known  as  ''  pro6t  and 
loss,  number  six."  United  States  v.  Britton,  107 
U.  S.  655. 

83.  Nor  is  the  indictment  defective,  because 
the  entries  set  out  might  be  unintelligible  to  per- 
sons not  skilled  as  accountants.     lb. 

84.  Nor,  the  false  entry  set  forth  consisting  of 
a  credit  to  profit  and  loss  of  interest  entered  as 
paid  by  a  person  named,  because  it  does  not  aver 
that  iuterest  was  due  from  that  person,    lb. 

85.  Nor  because  the  falsity  of  such  an  entry 
as  that  set  fotlh  might  readily  be  discovered  by 
a  bank  examiner.     lb. 

86.  Nor  for  want  of  an  averment  that  at  the 
time  the  false  entry  was  made  an  agent  had  been 
appointed  to  examine  the  affairs  of  the  bank,  the 
language  of  the  act  applying  as  well  to  an  agent 
to  be  aopointed  as  to  one  already  appointed.   Jb. 

87.  Nor  because  it  charges  the  intent  to  be  to 
injure  and  defraud  the  bank,  it  being  possible  to 
injure  and  defmud  the  bank  by  false  entries  in  its 
account  of  profit  and  loss.     lb. 

88.  The  provision  of  §  5209,  Rev.  Sts.,  making 
it  a  misdemeanor  for  the  president  of  a  natioual 
bank  wilfully  to  misapply  the  bank's  money  with 
intent  to  iujure  or  defraud  the  bank  or  any  per- 
son, does  not  embrace  conduct  which  amounts  to 
a  maladministration  of  the  bank's  affairs  rather 
than  to  a  criminal  misapplication  of  its  funds ;  as, 
for  instance,  a  purchase  of  shares  of  the  bank  for 
its  use,  and  not  for  his  own  use  nor  for  the  use 
of  any  other  person.  lb.;  United  States  v. 
Britton,  108  U.  S.  192. 

89.  An  indictment  under  that  section  charging 
such  a  purchase,  without  further  averments,  is 
bad  for  repugnancy,    lb. 

90.  And  bad,  also,  for  failing  to  aver  that  the 
purchase  was  made  with  intent  to  injure  or  de- 
fraud, such  intent  being  made  an  essential  in- 
gredient of  the  offence,    lb. 

91.  Nor  is  it  enough,  in  such  an  indictment, 
to  aver,  merely,  that  the  money  was  "wilfully 
misapplied,"  this  term  having  no  settled  techni- 
cal meaning.  United  States  v.  Britton,  107  U.  S. 
655. 
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92.  Nor  does  an  ayerment  of  the  use  of  the 
money  of  the  bank  in  the  purchase  of  its  shares 
import  an  offence,  there  being  no  averment  that 
the  purchase  was  not  necessary  to  prevent  a  loss 
on  a  debt,  the  statute  making  sucn  a  purchase 
lawful  in  such  case.    lb, 

93.  The  president  of  a  national  bank  does  not 
violate  {  5209,  Rev.  Sts.,  which  forbids  the 
president  of  such  a  bank  wilfully  to  misapply  the 
Dank's  funds,  by  procuring  the  discount  of  a  note 
not  well  secured,  and  the  maker  and  indorsee  of 
which  he  knows  to  be  insolvent,  although  he  ap- 
plies the  money  to  his  own  use,  nor  by  permitting 
a  depositor  largely  indebted  to  the  bank  to  with- 
draw his  deposit  without  first  paying  his  indebt- 
edness.   United  States  v.  Britton,  108  U.  S.  193. 

94.  Nor  can  an  indictment  be  maintained  un- 
der section  5204  against  two  or  more  directors 
who  procure  the  declaration  of  a  dividend  where 
tliere  are  up  net  profits  to  pay  it.  Such  an  act 
does  not  constitute  a  conspiracy  t.o  defraud  the 
bank  or  to  commit  an  indictable  offence.  United 
States  y.  Britton,  108  U.  S.  199. 

95.  A  notary  public,  holding  his  commission 
from  a  state,  had  no  authority,  prior  to  the  pas- 
sag^e  of  the  act  of  February  26,  1881  (21  Sts. 
352),  to  administer  to  a  cashier  of  a  national 
bank  the  oath  necessary  to  verify  the  report  to 
the  comptroller  of  the  condition  of  the  bank,  re- 
quired by  {  5211,  Rev.  Sts.    An  indictment  for 

Eerjury,  therefore,  could  not  be  predicated  on  a 
ilse  statement  contained  in  such  a  report  and 
verified  before  such  an  officer.  United  States  v. 
Curtis,  107  U.  S.  671. 

Insolvency  —  Government's  Right  to  Prefer' 
ence. 
See  United  States  —  Pwokitt  of  Pay- 
ment, 29. 

Judgment  against  Cashier  under  State  Law — 
Right  of  Bank  to  buy  Note  secured  by  Mort- 
gage —  Federal  Question, 

See  Error  to  State  Court  —  Juris- 
diction, 95,  96. 

Receiver  cannot  submit  Government  to  JuriS' 
diction  of  the  Courts. 
See  United  States  —  Suits,  23. 

Suits  by  and  against,  in  Circuit  Court  —  When 
brought. 
See  Circuit  Court  —  Jurisdiction,  45. 

Tax  on   Stock  —  Erroneous  Assessment  — 
Federal  Question, 
See  Error  to  State  Court  —  Juris- 
diction, 154. 

VATUSAUZAHOV  -^  Power  ^  Requisites  —  Ef- 
fect —  Effect  on  Power  to  hold  Lands,  etc.] 
The  power  of  naturalization  is  exclusively  in  con- 
gress.   Chirac  v.  Chirac,  2  Wheat.  259. 

2.  Administration  of  the  oath  of  allegiance  un- 
der the  naturalization  act  of  January  29,  1795 
(1  Sts.  414),  held  to  amount  to  a  judgment  of 
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the  court  for  the  admission  of  the  applicant  to 
the  rights  of  a  citizen,  and  an  implication  of  com- 
pliance with  all  prerequisites  thereto.     CampbeU 
V.  Gordon,  6  Cranch,  176. 

3.  The  judgment  of  a  court  of  competent 
jurisdiction  admitting  an  alien  to  citizensnip  is 
conclusive  as  to  compliance  with  prereouisites. 
Stark  y.  Chesapeake  Insurance  Co.,  7  Cranch, 
420. 

4.  Under  the  naturalization  act  of  April  14, 
1802,  f  2  (2  Sts.  153),  it  was  not  necessary  that 
an  alien  should  report  five  years  before  applying 
for  naturalization.     Spratt  v.  Spratt,  4  Pet  393. 

5.  Although  under  that  act  the  report  was 
evidence  of  the  time  of  arrival,  it  was  not  the  only 
evidence  admissible.    lb. 

6.  The  decree  thereunder,  in  due  form,  was 
conclusive  evidence  of  legal  naturalization,     lb. 

7.  The  minor  child  of  a  father  duly  naturalized 
before  the  passage  of  that  act  became  a  citizen,  if 
within  the  United  States  at  the  time  of  its  passa^, 
although  not  there  at  the  time  of  such  naturaliza- 
tion.    CampbeU  v.  Gordon,  6  Cranch,  176. 

8.  The  act  of  July  14,  1870  (16  Sts.  254),  to 
amend  the  naturalization  laws,  repeals  bv  implica- 
tion section  13  of  the  act  of  March  3, 1813  (2  Sts. 
809),  relating  to  forging  certificates  of  citizen- 
ship.    United  States  v.  Tynen,  11  Wal.  88. 

9.  Under  the  act  of  February  10,  1855  (10 
Sts.  604),  providing  that  any  woman  who  might 
be  naturalized  under  existing  laws,  *'  married,  or 
who  should  be  married,"  should  be  deemed  a 
citizen,  a  woman  by  being  in  or  coming  into  the 
state  of  marriage  with  a  citizen  thereby  is  or 
becomes  herself  a  citizen,  if  she  mi^ht  be  natural- 
ized under  previous  acts,  the  object  of  the  act 
being  to  allow  the  citizenship  of  the  wife  to  fol- 
low that  of  the  husband  without  necessity  for 
formal  naturalization  on  her  part.  Kelly  v.  (hoen, 
7  Wal.  496. 

10.  The  act  extended  to  all  free  white  women, 
as  the  act  of  1802,  the  naturalization  act  then 
in  force,  permitted  the  naturalization  of  all  such. 
lb. 

11.  An  alien  who  becomes  naturalized  may 
hold  land  acouired  before  his  naturalization. 
Goremeur  v.  Robertson,  11  Wheat.  332. 

12.  Alienage  being  proved*  the  fact  that  the 
alien  acquired,  and  long  held,  real  estate,  without 
proceedings  for  forfeiture,  held,  in  the  circum- 
stances, not  sufficient  ground  for  presuming  that 
he  became  a  citizen  by  taking  an  oath  of  fidelity 
in  a  court  of  record.  Blight  v.  Rochester,  7 
Wheat.  535. 

In  general. 

See  Alien,  21-23. 

VAVIOATIOV  —  Congress  —  Power  over. 
See  Commerce. 
Inland  —  What  Navigation  is. 

See   Shipping  —  Limitation   or  Lia- 
bility, 9. 
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BAYIOATI0H'  —  continued. 
Navigable  River  —  Wh€U  is, 
bee  Commerce,  20  et  seq. 

Navigable  Waters  —  Power  of  Congress  and 
of  States  over. 
See  Commerce. 

Navigable  Waters  —  Rights  of  States  and 
United  States  thereto. 
See  Waters. 

States  —  Power  over. 
See  Commerce. 

Warehouse  a  Proper  A  djunet — Erection  at  a 
Landing  on  the  Mississippi  River, 
See  Waters,  30. 

VAYT  —  Regulations  —  Power  of  Commander — 
Duty  of  Purser  —  Pay  and  Emoluments  —  Dis- 
missed from  Service —  Commitment  by  the  Presi- 
dent —  Texas  Navy,  etc.']  The  "  regulations  for 
the  admiuistration  of  law  and  justice  in  the  navy," 
established  bv  the  secretary  of  the  navy  with  the 
approval  of  the  president,  nave  the  force  of  law. 
Ex  parte  Reed,  100  U.  S.  13.  And  see  Gratiot 
V.  United  States,  4  How.  80. 

2.  The  commander  of  a  public  armed  vessel 
on  duty  in  a  foreign  port  has  a  riglit  to  deter- 
mine whether  a  marine  under  his  command  is 
entitled  to  a  discharge  by  reason  of  the  expira- 
tion of  the  period  for  which  lie  enlisted,  ana  his 
decision  is.  for  the  time  being,  conclusive.  Dins- 
man  V.  Wilkes,  12  How.  390. 

3.  Refusal  of  the  marine  to  submit  to  that 
decision  and  do  duty  is  insubordination  for  which 
he  may  be  punished.    lb. 

4.  If  the  commander,  in  the  honest  eiercise  of 
his  judgment,  believe  it  nroper  to  confine  the 
manne  on  shore,  he  may  do  so.     lb. 

5.  Prima  facie,  the  commander  of  a  public 
armed  vessel  who  causes  such  punishment  as  he 
has  lawful  power  to  inflict,  to  be  inflicted  on  one 
of  his  crew,  may  justify,  by  proving  the  case  to 
be  within  such  power.  Wilkes  v.  Dinsman,  7 
How.  89. 

6.  But  if  the  punishment  inflicted  be  in  any 
way  aggravated  by  malice  or  passion  on  the  part 
of  the  commander,  he  is  liable,  lb. ;  Dinsman 
v.  Wilkes,  12  How.  390. 

7.  Instructions  from  the  president  to  the  com- 
mander of  a  public  armed  vessel  of  the  United 
States  to  do  an  illegal  act  do  not  justify  him  in 
doing  it,  nor  so  far  excuse  him  as  to  relieve  him 
from  payment  of  damages  therefor.  Little  v. 
Barreme,  2  Cranch,  170. 

8.  A  purser  in  the  navy  has  no  right  to  a 
commission  for  drawing  bills  of  exchange  abroad 
to  procure  the  funds  which  he  disburses,  there 
being  no  usage  to  allow  it.  United  States  v. 
Buchanan,  8  How.  83. 

9.  Nor  to  extra  compensation  for  payinji^  me- 
chanics and  laborers  at  a  navy  yard,  that  being  an 
official  duty.    lb, 

10.  Since  the  act  of  August  26, 1842  (5  Sts. 


VAVT  —  continued. 

535),  if  not  before,  pursers  in  the  navy  may  be 
directed  to  make  purchases  of  supplies  on  public 
account,  and  to  disburse  any  moneys  for  the  use 
of  the  navy,  as  appropriated  by  law.  Strong  v. 
United  States,  6  Wal.  788. 

U.  A  passed  assistant-surgeoncy  is  an  office, 
and  the  notification  of  the  secretary  of  the  navy 
is  a  valid  appointment  to  it.  United  States  v. 
Moore,  96  U.  S.  760. 

12.  A  regularly  appointed  clerk  of  a  paymas- 
ter in  the  navy  is  a  "  person  in  the  naval  ser- 
vice "  within  the  meaning  of  art.  14,  {  1624,  Rev. 
Sts.,  and  may  be  tried  by  court-martial.  Ex 
parte  Reed,  100  U.  S.  13. 

13.  The  words,  "after  date  of  appointment" 
and  **  from  such  date,"  in  (  1556,  Rev.  Sts.,  fix- 
ing the  annual  pay  of  passed  assistant-surgeons 
of  the  navy,  refer,  not  to  the  original  entry  of 
the  officer  into  tlie  service  as  an  assistant-sur- 
geon, but  to  the  notification  by  the  secretary  of 
the  navj  that  he  has  passed  his  examination  for 
promotion  to  the  grade  of  surgeon,  and,  until 
promoted,  will  be  considered  as  a  passed  assistant- 
surgeon.  United  States  v.  Moore,  95  U.  S. 
760. 

14.  The  act  of  June  30, 1876  (19  Sts.  65). 
repealing  the  provision  of  the  act  of  June  16, 
1874  (18  Sts.  72),  which  declares  that  only  actual 
travelling  expenses  shall  be  allowed  persons  hold- 
ing emplovment  or  appointment  under  govern- 
ment, so  far  as  such  provision  is  applicable  to 
officers  of  the  navy,  ana  providing  that  "  the  sum 
of  eight  cents  per  mile  shall  be  allowed  such  offi- 
cers so  engaged  in  lieu  of  their  actual  expenses," 
makes  no  distinction  between  travel  by  land  and 
travel  by  sea  when  performed  by  such  an  officer 
on  public  business.  United  States  v.  Temple, 
105  U.  S.  97. 

15.  Before  the  passage  of  the  act  of  1882,  a 
naval  officer,  under  the  act  of  March  3,  1835 
(4  Sts.  757),  was  entitled  to  ten  cents  per  mile 
travel  pay,  while  travelling  either  within  or  with- 
out the  United  States,  and  was  not  limited  to 
actual  travelling  expenses  for  travel  without  the 
United  States,  although  the  executive  depart- 
ment has  for  forty  years  made  such  a  distinction. 
United  States  v.  Cfrah'am,  110  U.  8.  219. 

16.  There  is  nothing  in  Rev.  Sts.  }{  1556, 
1588,  or  elsewhere,  which,  either  expressly  or 
by  implication,  gives  lonprevity  pay  to  naval  (offi- 
cers on  the  retired  list.  Thomley  v.  United  States, 
113  U.  S.  310 ;  Brawny.  United  States,  Id.  668. 

17.  Nothing  in  the  act  of  July  15,  1870  (16 
Sts.  321),  shows  anv  intention  to  abolish  tlie  fur- 
lough pay-list  of  the  navy.  Brown  v.  United 
States,  113  U.  S.  569. 

18.  The  act  of  August  3, 1861  (12  Sts.  291), 
providing  for  the  retirement  of  officers  of  the 
navy,  while  not,  in  terms,  embracing  warrant 
officers,  should  be  deemed  to  include  tnem.    lb. 

19.  Where  a  retiring  board  retires  a  navy 
officer  on  furlough  pay,  not  reporting  the  cause 
of  his  incapacity,  but  only  that  there  is  no  evi- 
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deuce  tbat  it  resulted  from  any  incident  of  the 
service,  this  is  equivalent  to  a  finding  that  the  in- 
capacity was  not  the  result  of  an  incident  of  the 
service,  and  justifies  a  retirement  on  furlough 
pay.    lb. 

20.  And  if  it  did  not,  the  acquiescence  of  the 
officer  during  life  precludes  liis  personal  repre- 
sentative from  claiming  that  there  was  an  irregu- 
larity,    lb. 

21.  Whether,  in  June,  1866,  the  secretary  of 
the  navy  had  power  summarily  to  dismiss  an  offi- 
cer from  the  service  in  time  of  war,  or  not,  the 
subsecjuent  nomination  by  the  president  and  con- 
firmation by  the  senate  of  another  officer  in  the 
place  of  an  officer  so  dismissed  operated  to  re- 
move him  from  the  service.  The  power,  if  not 
otherwise  possessed  by  tlie  president,  was  given 
by  the  act  of  June  17,  1862  (12  Sts.  597) ;  and 
the  act  of  July  13,  1866,  §  5  (14  8U.  92^,  pro- 
viding that  no  officer  should  be  dismissed  in  time 
of  peace,  except  on  the  sentence  of  a  court- 
martial,  or  in  commutation  thereof,  did  not  be- 
come operative  until  August  20,  1866,  the  day 
on  which  peace  was  restored.  McElrath  v. 
UnUed  States,  102  U.  S.  426. 

.  22.  The  president,  as  commander-in-chief,  has 
authority  to  direct  a  commitment  in  accordance 
with  the  sentence,  of  one  duly  convicted  of  an 
attempt  to  desert  from  the  navy,  and  sentenced 
to  imprisonment  in  the  jail  of  the  District  of 
Columoia.     Dtfnes  v.  Hoover,  20  How.  65. 

23.  The  joint  resolution  of  March  1,  1845 
(5  Sts.  797),  for  the  annexation  of  Texas,  in 
stipulating  for  a  cession  of  the  Texan  nav^,  did 
not  make  the  officers  of  that  navv  officers  in  the 
federal  naval  service ;  it  contemplated  ships,  their 
equipment,  etc.,  only.  Bra$hear  v.  Mason,  6 
Ilow.  92. 

Agent  who  has  paid  Claims  for  Purser  — 
Claim. 
See  Receivebs  op  Public  Monet,  2. 

Commander  of  Squadron — Liability  for  Acts 
of  those  under  his  Command. 
See  Capture  —  Captoe's  Duties,  etc., 
10,11. 

Marine  Corps  —  In  general. 
See  Marine  Corps. 

Pay  of  those  serving  during  Mexican  War. 
See  Army,  21. 

Prize-money  —  Right  of  Naval  Vessel  and  Of- 
ficers thereto. 

See  Capture — Captor's  Rights,  etc.,  7. 

Purser  —  Liability  of  Sureties  —  Of  Pay- 
master. 
See  Receivers  op  Public  Money,  3,  4. 

HAVY  DEPABTKEirT  —  Powers  of  Secretary.] 
Where  the  secretary  of  the  navy  has  power  to 
make  a  contract  for  the  construction  of  vessels  of 
war,  the  power  necessarily  exists  to  agree  upon  a 
proper  compensation  for  the  part  performance  of 


VAVT  DEPABTKEirT  —  contintied. 

such  a  contract,  when  further  performance  is 
suspended  by  his  order ;  and  a  settlement  agreed 
upon  by  him  is  bindinia^  on  the  government, 
neither  fraud  nor  mistake  appearing.  United 
States  V.  Corliss  Steam- Engine  Co.,  91 U.  S.  321. 

Contracts  to  be  in  Writing. 
See  War  Department. 

Mandfimus  to  compel  Secretary  to  pay  Naval 
Officer. 
See  Mandamus,  20. 

Power  of  Secretary  to  dismiss  Officer  from 
Service  in  Time  of  War. 
See  Navy,  21. 
Regulations  by  Secretary  for  Administration 
of  Justice  have. Force  of  Law. 
See  Navy,  1. 

■  HRRAflTTA  —  County  not  a  Corporation  within 
the  Meaning  of  the  State  Constitution. 
See  County,  1. 

HEGESSTFT  —  What  will  justify  Master  in  selL 
ing  Vessel  and  Cargo. 
See  Shipping  —  Master,  1  et  seq. 

nffllGfEBCE  —  What  constitutes  —  Contributorf 
Negligence  —  Proximate  Cause  —  Statutory  Ac- 
tion for  Negligence  causing  Death  —  Question 
for  Jury.']  TIjc  theory  of  the  three  degrees  of 
negligeuce  examined.  The  New  World  v.  King, 
16  m)w.  469. 

2.  The  distinction  between  different  kinds  of 
negligence  criticised,  and  declared  to  refer  to 
tliat  which  would  be  more  accurately  expressed 
by  way  of  a  distinction  between  the  degrees  of 
care  and  diligence  which  one  should  exercise. 
New  York  Central  Railroad  Co.  v.  Lockwood, 
17Wal.  357. 

3.  "  Gross  negligence," — what  is,  considered. 
Mi'waukee  (f  St.  Paul  Railtoay  Co.  v.  Arms, 
91  U.  S.  489. 

4.  If  an  employment  require  skill,  failure  to 
exert  it  is  culpable  negligence,  for  which  an  ac- 
tion lies.    The  New  World  v.  King,  16  How.  469. 

5.  In  an  action  for  personal  injury  caused  by 
negligence,  the  degree  of  caution,  want  of  which 
will  be  contributory  negligence,  depends  on  the 
maturity  and  capacity  of  the  person,  and  will  be 
less  where  the  person  is  an  infant  of  tender  years 
than  where  he  is  an  adult.  Washington  j" 
Georgefottm  Railway  Co.  v.  Gladmon,  15  Wal. 
401 ;  Siotix  City  jr  Pacific  Railroad  Co.  v. 
Stout,  17  Wal.  657. 

6.  In  general,  and  independently  of  statute, 
contributory  neglijrence  is  matter  of  defence. 
Washington  (f  Georgetown  Railway  Co.  v.  Glad» 
mon,  15  Wal.  401. 

7.  Where,  in  an  action  brought  to  recover  for 
injuries  received  from  a  railroad  accident,  the 
plaintiff's  evidence  does  not  tend  to  establish 
contributory  negligence  on  his  part,  the  court 
may  properly  clurge  that  the  bunien  of  proving 
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HBGUOSNCB  —  continued, 
coutributory  negligence  rests  on  the  defendant, 
and  that  he  must  establish  it  bj  a  preponderance 
of  eridence.     Indianapolis  ff  St.  Louis  Railroad 
Co.  V.  Horst,  93  U.  S.  291. 

8.  If  one  become  insane  from  injuries  re- 
ceived from  a  railroad  accident,  and  eight  months 
after  the  accident,  while  thus  insane,  take  his 
own  life,  the  accident  cannot  be  deemed  the 
proximate  cause  of  his  death,  and  therefore  the 
railroad  company  cannot  hp  held  liable  for  the 
denth.  Sckeffer  v.  Washington  City,  Virginia, 
Midland,  Sf  Great  Southern  Railroad  Co.,  105 
U.  S.  249. 

9.  The  question  of  what  is  the  proximate 
cause  of  an  injury  is  ordinarily  a  (question  for 
the  jury ;  as,  for  mstance,  the  question  whether 
the  burning  of  a  mill  resulted  proximately  from 
the  burning  of  an  elevator  some  distance  away ; 
and  a  finding  that  the  burning  of  the  mill  was 
caused  by  the  negligent  burning  of  the  elevator, 
and  was  the  unavoidable  consequence  thereof,  is, 
in  effect,  a  finding  that  there  was  no  intervening 
independent  cause.  Milwaukee  jr  St.  Paul  RaU- 
way  Co.  V.  Kellogg,  94  U.  S.  469. 

10.  Where  a  statute  gives  a  right  of  action  to 
the  personal  representatives  of  a  person  killed  by 
an  act  such  as,  but  for  his  death,  would  have 
given  him  a  remedy  for  the  injury,  the  action  to 
be  prosecuted  for  the  use  of  the  widow  and  next 
of  Lin,  and  the  proceeds  to  be  distributed  as  in 
an  ordinary  case  of  intestacy,  it  is  not  necessary 
that  a  claim  on  the  deceased  for  support  or  any 
pecuniary  interest  in  his  life  should  be  shown. 
Illinois  Central  Railroad  Co,  v.  Barron,  5 
Wal.  90. 

11.  Where  the  question  of  negligence  is  in 
issue,  it  is  for  the  court  to  say  whether  any 
facts  have  been  established  from  which  negli- 
gence can  be  fairly  inferred ;  and  for  the  jury  to 
say  whether  from  the  facts  submitted  to  them  neg- 
ligence ou^rht  to  be  inferred.  Randall  v.  Balti- 
more {(•  Ohio  Railroad  Co.,  109  U.  8.  478. 

12.  Whether  a  passenger  in  a  railway  car  is 
negligent  in  standing  while  the  train  is  moving 
into  a  station,  and  before  the  car  has  actually 
stopped,  is  a  question  for  the  jury  under  proper 
instructions.  New  Jersey  Railroad  Co.  v.  Pol- 
lard, 22  Wal.  341. 

Action  therefor  —  Injury  received  on  Sunday, 
See  Sunday,  1. 

Attorney  —  In  general. 
See  Attorney,  26.  27. 

Bank,  as  Agent  for  Collection, 
See  Bank,  28  et  seq. 

Carrier  —  In  general. 
See  Carrier. 

Contributory  Negligence, 

See  Master  and  Servant,  10, 14. 

Damages  —  Measure  of,  in  Cases  of  Negli- 
gence. 
See  Damages,  27  et  seq. 


HEGLIOSH€B  —  continued. 
Loss  by  Fire  caused  thereby  covered  by  Insur* 
ance. 
See  Insurance  —  Fire,  24. 

Master  and  Servant  —  When  Master  is  liable 
—  When  Servant. 
See  Master  and  Servant. 

Postmaster  —  Negligence  in  forwarding  Let- 
ter —  Evidence. 
See  PosT-oppiCE,  3,  4. 

Railroad  Companies  in  running  of  Trains,  etc. 
See  Railroad  —  Company,  5  et  seq. 

Shipowner  —  Liability  for  Negligence  of  Offi- 
cers or  Agents. 
See   Shipping  —  Limitation   op   Lu- 
bility,  10,  13. 

Tugs  and  Boats  performing  Contracts  for 
Towage. 
See  Tugs  and  Towage. 

Vessels  —  In  general. 
See  Collision. 

HEOOTIABLB  DmBmCSlIT — What  constitutes 
—  When  due.']  A  certificate  of  public  debt, 
trausferable  only  by  the  owner  or  uis  legal  at- 
torney or  representative,  on  the  books  of  the 
stock  commissioner,  indorsed  in  blank  to  an 
agent  for  a  special  purpose,  and  by  such  agent 
sold,  is  not  a  negotiable  instrument  within  the 
rule  governing  the  rights  of  a  bona  fide  indorsee 
for  value  of  a  negotiable  instrument.  Combs  r, 
Hodge,  21  How.  397. 

2.  Negotiable  paper  payable  on  demand  is  not 
due  without  demand  until  after  the  lapse  of  a 
reasonable  time  within  which  to  make  demand ; 
and  what  is  reasonable  time  in  which  to  make 
demand  depends  on  circumstances,  e.  g.,  the  in- 
tention of  tlie  parties  and  the  purposes  for  which 
the  paper  was  created  and  put  in  circulation. 
Morgan  v.  United  States,  113  U.  S.  476. 

BUI  of  Lading  —  In  general. 
See  Bill  op  Lading. 

BUls  and  Notes  —  Particular  Kinds  of  Nego- 
tiable Instruments. 
See  Bills  and  Notes  ;  Checks,  etc. 

Bond  originally  non-negotiable  becomes  a  Ne^ 
gotiable  Instrument  on  being  made  by  a  Sub- 
sequent Indorsement  payable  to  Bearer. 
See  Circuit  Court — Jurisdiction,  99. 

County  Warrants  not  negotiable. 

See  County,  12. 
Government  Bonds,  Treasury  Notes,  etc.,  in 
general. 
See  Government  Bonds. 
Municipal  Bonds  —  In  general. 

See  Municipal  Bonds;  Municipal  Cor- 
poration. 

Municipal  Corporations  —  Power  to  issue  Ne- 
gotiable Paper, 

See  Municipal  Corporation  —  Fiscal 
Powers,  13-16,  68. 
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KBOOnABLB  IVSTRinCSlIT  —  continued. 
Party  incompetent  to  impeach. 
See  Estoppel,  9. 

Railroad  Bonds  —  In  general. 

See  Kaileoad  —  Mo&toaox,  16  ef  9eq. 

State  Bonds  —  In  general. 
See  State  Bonds. 

XSOBO  —  Citizenship  under  the  Constitution. 
See  Citizen,  2 ;  Civil  Rights. 

HEKO  ALLEGJJIS  BUAM,  EIC.  ~  Not  a  rale  of 
evidence,  but  a  rule  applying  to  parties  seeking 
to  enforce  rights  fonuded  on  illegal  or  criiniual 
considerations.  See  Davis  y.  Brown,  94  U.  S. 
423,  per  Field,  J. 

HEUTSAL  —  Contraband  ^Conveyance  by,  un- 
lawful. 

See  CONTBABAND,  4. 

Contraband  —  Rights  of  Neutral. 
See  Wae,  \7  et  seq. 

Property  in  Enemtfs  Country  —  Removal — 
Vessd  in  Belligerent  Control. 
See  Capture  —  Lawful  Prize. 

Property  —  Liability  to  Capture. 
See  Capture  —  Lawful  Prize. 

Riaht  in  Navigable  River,  one  Bank  of  which 
U  occupies. 

See  Blockade,  4. 

JUfUTKAUTT  —  What  constitutes  a  Breach  — 
Selling  Armed  VesseU  to  Foreign  Powers  —  Aug- 
mentation of  Force  of  Foreign  Vessel  —  Fitting 
out  Vessel  to  cruise  against  Powers  at  Peace 
with  United  States. '\  It  is  not  a  violation  of  the 
neutrality  laws  of  the  United  States  to  sell  to  a 
foreigner  a  vessel  built  in  this  country,  although 
suited  to  privateering  and  having  some  equip- 
ments calculated  for  war  but  freauently  used 
by  merchant  ships.  Moodie  v.  Tne  Alfred,  3 
Dal.  307. 

2.  The  mere  replacement  of  the  guns  of  a  for- 
eign privateer  in  a  neutral  port  is  not  an  aug- 
mentation of  her  force.  Moodie  v.  The  Phasbe 
Anncy  3  Dal.  319.  And  see  Geyer  v.  Michel, 
3  Dal.  285. 

3.  A  substantial  increase  of  the  crew  of  a  for- 
eign belligerent  vessel  in  one  of  our  ports,  we 
being  neutral,  is  a  breach  of  our  neutrality. 
The  Santissima  Trinidad,  7  Wheat.  283. 

4.  A  vessel  armed  and  manned  in  one  of  our 
ports,  and  sailing  thence  to  a  belligerent  port, 
with  intent  tlience  to  sail  on  a  cruise  with  such 
crew  and  armament,  and  so  departing,  and  cap- 
turing belligerent  propertv,  violates  our  neutral- 
ity.    The  Gran  Para,  7  Wheat.  471. 

5.  Under  the  act  of  April  20,  1818  (3  Sts. 
448),  to  convict  on  an  indictment  for  being  con- 
cerned in  fitting  out  a  vessel  with  intent,  etc.,  it 
is  not  necessary  to  prove  that  the  vessel  was 
armed,  or  in  a  condition  to  commit  hostilities, 
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on  leaving  the  United  States.  It  is  enough  to 
show  that  the  defendant  was  knowingly  con- 
cerned in  fitting  out  or  arming  the  vessel  with 
the  unlawful  intent,  although  tliat  intent  was  de- 
feated after  the  vessel  sailed.  United  States  v. 
Quincy,  6  Pet.  445. 

6.  But  if,  when  the  vessel  sailed,  the  defend- 
ant had  no  6xed  intention  to  employ  her  as  a 
privateer,  but  only  a  wish  so  to  employ  her  if, 
on  her  arrival  in  a  foreign  port,  he  could  obtain 
funds  for  the  purpose  of  arming  her,  he  is  not 
guilty.    lb. 

7.  Under  the  act  of  June  14,  1797  (1  Sts. 
520),  it  was  unlawful  for  citizens  of  tiie  United 
States  to  cruise  against  Spain  under  a  commis- 
sion from  one  of  the  new  South  American  states. 
The  Bella  Corrunes,  6  Wheat.  162 ;  The  Con- 
ception, Id.  235. 

8.  Forfeiture  under  the  neutrality  act  of  June 
5,  1794  (1  Sts.  38iy  attaches  at  the  moment  of 
the  commission  of  the  offence.  Gelston  v.  Hoyt, 
3  Wheat.  246. 

9.  Section  7  of  that  act  does  not  authorize 
the  president  to  employ  civil  officers  to  make 
seizures.    lb. 

10.  A  pretended  foreign  state,  as  yet  unrecog- 
nized by  our  government  or  the  government  to 
which  such  new  state  belonged,  is  not  "  any  for- 
eign prince  or  state,"  within  the  meaning  of  that 
act.     Jb. 

Forfeiture  under  Act  o/1793  —  Who  may  seize 
—  Pleading. 

See  Seizure,  3,  5. 

Representations  concerning,  as  affecting  Con' 
tract  for  Marine  Insurance. 
See  Insurance  —  Marine,  13  etseq. 

Restitution  of  Captures  in  Violation^  etc. 
See  Capture  —  Restitution,  3  et  seq. 

Warranty  in  Contract  of  Insurance  —  What 
constitutes  —  Breach. 
See  Insurance  —  Marine,  47  et  seq. 

hjsW  JEB8ET  —  Boundary  between,  and  New 
York. 
See  States  —  Boundaries,  7. 

Boundary  between,  and  Staten  Island, 
See  Admiralty  —  Jurisdiction,  43. 

Grant  from  the  Crown —  Extent. 
See  Waters,  1. 

HEW  0BUAK8  —  Public  Quays  —  Regulation.'\ 
Under  the  hiws  either  of  France  or  of  Spain,  the 
crown,  although  having  the  power  to  regulate 
the  public  use  of  such  places  as  the  public  quays 
in  New  Orleans,  had  no  right  to  destroy  it,  save 
bv  an  exercise  of  the  riglit  of  eminent  domain. 
New  Orleans  v.  United  States,  10  Pet.  662. 

Dedication  of  Public  Quays  —  Right  of  Pub- 
lie,  how  affected. 

See  DisDiCATiON,  10, 11. 
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HEW  TBOVSSB — Statute  Limitations  —  What 
Promine  sufficient,  etc. 
See  Limitation  —  ExcEPnoNS  and  In- 
TE&EUFTiONS,  68  st  seq, 

HEW  IBIAL — What  constitutes — When  granted 
—  Matter  of  Discretion, 
See  pi.  1-5. 

For  what  granted — Misconduct  of  Jury  — 
Admission  of  Evidence — Erroneous  In- 
struction— Verdict  against  Evidence, 
See  pi.  6-13. 

Motion  —  Effect — Not  a  Waiver  of  Writ  of 
Error. 
See  pL  14. 

1.  What  constitutes — When  granted  — 

Matter  of  Discretion.']  An  award  of  a  venire  de 
novo  is  notkiug^  more  than  an  order  for  a  new 
trial  in  a  cause  in  which  the  verdict  or  judgment 
is  erroneous  in  matter  of  law.  It  is  never  eauiv- 
alent  to  a  new  suit  United  States  y.  HawJans, 
10  Pet  125. 

2.  The  granting  or  refusing  of  a  new  trial  is 
matter  of  discretion,  and  not  assignable  for  error. 
Henderson  v.  Moore^  5  Cranch,  11 ;  Marine  In^ 
surance  Co.  t.  Voung,  Id.  187;  Bear  v.  Qratz, 
4  Wheat.  213;  Blunt  v.  Smith,  7  Wheat.  248; 
Zacharie  v.  Franklin,  12  Pet.  151 ;  Doswell  v. 
De  la  Lama,  20  How.  29  ;  Warner  v.  Norton, 
20  How.  448 ;  Pomeroy  ▼.  Indiana  State  Bank,  1 
Wal.  592 ;  Freeborn  v.  Smith,  2  Wal.  160;  Later 
V.  Cooper,  7  WaL  565 ;  Home  Insurance  Co.  v. 
Barton,  13  Wal.  603;  MulhaU  v.  Keenan,  18 
Wal.  342;  Cambuston  v.  United  States,  95 
U.  S.  285 ;  Kansas  Pacific  Railway  Co.  v. 
Ttoombly,  100  U.  S.  78 ;  Cairo  fr  Fulton  RaU- 
road  Co.  v.  Heck,  102  U.  S.  120;  Booghery. 
Neto  York  Life  Insurance  Co.,  103  U.  S.  90; 
Terre  Haute  $*  Indiana  Rculway  Co.  v.  Struble, 
109  D.  S.  381. 

3.  The  rule  applies  to  an  order  of  a  local  ap- 
pellate court  affirming  an  order  of  the  local  infe-^ 
rior  conrt  refusing  a  new  trial.  Sparrow  v.  Strong, 
4  Wal.  684. 

4.  Nothing  in  {  5,  act  of  June  1, 1872  (17 
Sts.  197),  was  intended  to  abrogate  the  rule. 
Newcomb  v.  Wood,  97  U.  S.  581. 

5.  After  the  close  of  a  term  of  the  supreme 
court  of  the  District  of  Columbia  at  which  a  final 
judgment  was  rendered  on  a  verdict,  and  an  ap- 
peal taken  to  the  general  term  of  the  court,  no 
bill  of  exceptions  or  case  stated  having  been  filed, 
a  new  trial  cannot  be  granted  on  a  case  stated 
filed  at  a  subsequent  term  by  the  justice  before 
whom  the  trial  was  had.  Coughlin  v.  District^ 
of  Columbia.  106  U.  S.  7. 

6.  For  what  granted — Misconduct  of 
Jury  —  Admission  of  Evidence  —  Erroneous 
Instruction  —  Verdict  against  Evidence.'}  A 
new  trial  should  not  be  granted  although  some 
mistakes  have  been  made,  if,  on  the  whole,  the 
verdict  be  substantiallj  right,  and  justice  have 
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been  done.  McLanahan  v.  Universcd  Insurance 
Co.,  1  Pet.  170. 

7.  Without  laying  down  any  general  rule,  the 
court,  on  the  affidavits  of  two  jurors,  that  while 
they  were  impanelled  they  read  a  newspaper  re- 
port of  the  preceding  evidence,  but  without  effect 
upon  their  verdict,  held  that  (liere  was  no  ground 
for  a  new  trial  United  States  v.  Reid,  12  How. 
361. 

8.  The  onlv  remedy  for  surprise  in  the  intro- 
duction of  evidence  is  by  motion  for  a  new  trial. 
MulhallY.  Keenan,  18  Wal.  342. 

9.  A  judgment  in  an  action  for  personal  inju- 
ries will  be  reversed  where,  the  phuntiff  being 
entitled  to  compensatory  damages  only,  evidence 
was  improperly  admitted  concerning  his  poverty 
and  the  number  and  ages  of  his  chi^ren.  Penn- 
sylvania RaUroad  Co.  v.  Roy,  102  U.  S.  451. 

10.  For  the  usurpation  by  the  court  of  the  func- 
tions of  the  jury  in  weighing  evidence,  a  new  tiial 
will  be  erauted.  Burdell  v.  Denig,  92  U.  S.  716. 

11.  A  new  trial  will  be  ordered  where  the 
char^  was  vague  and  misleading,  conveying  to 
the  jury  the  impression  that  opinions  given  by 
witnesses  were  competent  evidence,  and  failing  to 
give  due  effect  to  the  facts  of  the  case.  Loring 
V.  Frue,  104  U.  S.  223. 

12.  The  remedy  of  a  party  a^inst  whom  a 
verdict  has  been  given  on  insufficient  evidence  is 
a  motion  for  a  new  triaL  Providence  v.  Babcock, 
3  Wal.  240. 

13.  In  an  action  for  money  paid,  where  the 
defence  was  that  the  transactions  were  gambliug 
contracts,  and  the  defendant,  in  testifying  in  his 
own  behalf,  said  that  he  could  not  say  tliat  he  had 
an  understanding  that  the  contracts  were  gam- 
bling contracts,  and  there  was  no  other  evideuce 
in  the  case  tending  to  show  that  they  were,  a  ver- 
dict for  the  plaintiff  was  not  disturbed.  Round- 
tree  V.  Smith,  108  U.  S.  269. 

.  14.  Motion — Ej^ect — Not  a  Waiver  of 

Writ  of  Error.}  A  motion  for  a  new  trial  is  not 
a  waiver  of  a  writ  of  error,  and  a  rule  making  it 
such  can  have  effect  only  by  requiring  the  party 
to  make  the  waiver  a  matter  of  recora  before  the 
hearing  of  the  motion.  United  States  v.  Hodge, 
6  How.  279. 

Cireuii  Court  may  not  grant  one  after  Rever^ 
sal  chore  and  Mandate  directing  Entry  of 
Judgment. 
See  Appeal  and  Ebeoe  —  Feoceedinoa 
ON  Mandate,  4. 

Court  of  Claims  —  Review  by  Supreme  Court. 
See  SupRisME  Court— Jueisdiction,  78. 

Court  of  Claims  —  When  granted  —  Manda- 
mus  to  compel  Allowance  —  Appeal, 
See  CouET  of  Claims  —  Practice,  9 
et  seq. 
Ejectmemt  —  Circuit  Court  —  State  Rule  — 
Matter  ^  Right. 
See   Federal  Courts — State  Laws, 
Rules  of  Decision,  2. 
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Ejectment  in  Colorado —  One  New  Trial  a» 
of  Right. 
See  EjECTifSKt  —  Pleadihg  and  Pbac- 

TICE,  34. 

Granting  or  refusing  New  Trial —  Matter  of 
Discretion. 
See  Cases  Certified,  11. 

Motion  for,  not  a  Waiter  of  Exceptions, 
See  Exceptions,  68. 

Motion  —  Pendency  —  Cause  not  removable 
—  Nor  Cause  ordered  to  New  Trial. 
See  Removal  of  Causes,  99, 100, 103. 

Motion  therefor  only  Remedy  for  a  Finding 
Contrary  to  Instructions. 
See   Appeal   and   E&bok  —  Jurisdic- 
tion, 3. 

Motion  therefor  not  Mere  Matter  of  Proceed- 
ing or  Practice,  and  not  within  Meaning  of 
Process  Act  of  IS7^, 
See  Federal  Courts  —  Practice,  30. 

Replevin  —  When  New  Trial  ordered. 
See  Replevin,  5. 

HEW  TOSK  —  Boundary  between,  and  New  Jer- 
sey. 
See  States  —  Boundaries,  7. 

HEWLT  mSOO^EBED  KVIDJSHOK —  Ground  for 
New  Trial. 
See  New  Trul. 

HSXT   07  KDT  —  Meaning    of  the    Term  — 
Common  Law. 
See  Descent,  4. 

HIL  DEBET  —  Improper  Plea  in  Action  of  Debt 
-^When. 
See  Debt,  3. 

HOLLE  nOBOSXlVl^Effect  of  in  Action  on  Bond, 
See  Bond  —  Action,  23,  24. 

HOV  EST  EACmC  —  Proof  in  Support  of  the 
Plea  —  What  sufficient. 
See  Appeal-bond,  I. 

HOV-JTODIDEB — Parties,  etc.  —  In  general. 
See  Pleading  —  Dilatory  Pleas. 

HOH-BSSIDEHT — Defendants  —  Service  on. 
See  Writ  and  Process. 

HOESUIT  —  Circuit  Court  —  Power  of,  to  order. 
See  Circuit  Court  —  Practice,  9. 

Failure  to  produce  Books  in  Evidence  —  When 
a  Grround. 
See   Trial  —  Introduction   of   Evi- 
dence, 41. 

Judgment  not  a  Bar  to  Subsequent  Action. 
See  Judgment  —  Conclusiveness,  127, 
129. 


VOBTH  CAMUXA'— Lands  of  the  State^  In 
general. 
See  Lands  of  States  —  North  Caro- 
lina AND  Tennessee* 

VOBTHWESIEBir    TEBBHOET  —   TUles    of 
French  Settlers. 
See  Lands  of  United  States  —  Grants 
from  Former  Governments,  250. 

Title  to  Lands  therein.  , 

See  Lands  of  States  —  Yirginu  and 
Kentucky. 

VOTABT  PUBLIC  —  Protest  —  What  protects.'} 
A  protest  in  accordance  with  the  law  and  prac- 
tice of  the  place  at  which  the  bill  b  payable  will 
protect  the  notary.  Wiseman  v.  Chiapella,  23 
How.  368. 

Competent  to  prove  his  Official  Acts — When, 
See  Witness  —  Competency,  6. 

Courts  notice  Seal. 

See  Evidence  — Judicial  Notice,  20. 

Failure  to  perform  Duty  —  When  it  does  not 
operate  to  charge  Employer, 
See  Bank,  34. 

Power  to    administer    Oath   to    Cashier  of 
National  Bank. 
See  National  Bank,  95. 


—  Promissory  —  In  general. 
See  Bills  and  Notes. 


EOnCOB  —  Acceptance  of  Guaranty  —  Guaran- 
tor's Right  to  Notice. 
See  Guaranty,  18  et  seq. 
Affecting  Capture. 

See  Capture  —  Lawful  Prize. 

Agent  —  Notice  to,  when  Notice  to  Principcd. 
See  Agency,  75. 

Appeal  —  Notice  thereof  in  general. 

See  Appeal  —  Taking  and  perfecting. 

Assignment — In  general. 
See  Assignment. 

Attachment  —  Notice  of  Proceedings, 
See  Attachment. 

Blockade  —  Institution —  Discontinuance, 
See  Blockade,  8  et  seq. 

Deed  —  Notice,  actual  and  constructive. 

See  Deed  —  Registration  and  Notice. 

Dishonor  —  Notice  to  Indorser. 

See  Bills  and  Notes  —  Indorsement, 
63  et  seq. 

Dissolution   of  Partnership  —  Notice,  how 
given. 
See  Partnership,  88. 

Fraud  affecting  Conveyance. 

See  Fraudulent  Conveyance. 

Judicial — What  Courts  will  notice. 
See  Evidence  —  Judicial  Noiicx. 
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VOnCS  —  continued. 
Limitation  thereby  of  Carrier^s  Liability. 

See  Cai^usb — Dcties  aitd  Liabilities, 
21  et  seq. 

Liquidation  of  Dudes  —  Importer  not  entitled 
to  Notice. 
See  Duties  —  Remedies  yob,  Illegal 
Exaction,  10. 

Loss  under  Insurance  Policy, 
See  Insurance. 

Necessary,  when,  to  Maintenance  of  Ejectment 
against  one  in  Possession  under  Executory 
Utmtract  of  Sale. 
See  Ejectment — In  6ENEBal»  8. 

Produce  Documents,  etc.,  on  Trial. 

See  Trial — Introduction  of  Evidence, 
31  et  seq. 

Publication  <u  Notice. 

See  Writ  and  Process. 

Purchaser  —  Notice  of  Prior  Deeds,  etc. 
See  Vendor  and  Purchaser  —  Bona 
EiDE  Purchaser,  7  et  seq. 

Service  of  Process  —  In  general. 
See  Writ  and  Process. 

Special  Matter  in  Suit  for  Infringement  of 
Patent. 
See  Patent  —  Infringement,  \l(ietseq 

Taking  of  Depositions. 
See  Deposition. 

Tax  Sale  —  Notice  in  general. 

See  Tax — Collection,  9  et  seq. 

HOIOBISTT  —  Testimony  of  One  Witness  will 
notprooe. 
See  Evidence  —  Weight  and  conclu- 
siveness, 5. 

VOVAHOV —  Effect.l  If  a  novation  be  coudi- 
tioiial,  the  origiual  debt  is  not  extinguisbed  un- 
til it  becomes  absolute  by  performance  of  the 
condition.    Hyde  v.  Booraem,  16  Pet.  169. 

What  amounts  to. 

See  Execution,  29. 

VOVELTT  —  Ground  of  Patent  —  In  general. 
See  Patent  —  Patentability. 

HUmpi  PACmC  —  What  constitutes,  etc. 
See  Contract. 

XU18AVCB  —  WhcU  constitutes  —  When  Equity 
will  interfere  —  Measure  of  Damages.]  That  is 
a  nuisance  which  aimoys  and  disturbs  one  in  the 
possession  of  property,  rendering  its  ordinary 
use  and  occupation  physically  uncomfortable  to 
him.  The  law,  in  such  case,  affords  redress  in 
damages ;  and  it  makes  no  difference  that  both 
parties  are  corporations.  Thus,  a  religions  corpora- 
tion  may  maintain  an  action  against  a  railroad  com- 
pany for  the  erection  in  a  city  of  an  engine-house 


HUIBANCE  —  continued. 
and  repair  shop  so  near  to  the  church  building 
that  the  noise  therefrom  often  renders  it  impos* 
sible  for  the  preacher's  voice  to  be  heard,  and  the 
smoke  and  cinders  often  enter  the  church  windows, 
to  the  great  inconvenience  and  annoyance  of  the 
worshippers ;  and  this,  although  the  work  of  the 
company  is  done  as  quietly  as  possible,  and  the 
chimneys  are  higher  than  municipal  regulations 
require,  and  although  the  compauy  has  authority 
to  bring  its  track  withiu  the  city  limits  and  to 
construct  works  necessary  and  expedient  for  the 
completion  and  maintenance  of  the  road,  the  au- 
thority conferred  being  impliedly  conditioned  upon 
such  a  placing  of  the  works  as  will  not  interfere 
with  the  rights  of  others,  and  justifying  no  inva^ 
sion  of  such  rights  without  compensation.  BaU 
timore  jr  Potomac  Railroad  Co.  v.  Fijfih  Baptist 
Church,  108  U.  S.  317. 

2.  A  bridge  across  a  navigable  river  cannot  be 
treated  as  a  nuisance,  if  by  reason  of  a  suitable 
draw  it  present  no  unreasonable  obstruction  to 
navigation.  Pennsylvania  v.  Wheeling  jr  Bd- 
mont  Bridge  Co.,  13  How.  618. 

3.  A  biidge  over  a  navigable  river  constructed 
in  accordance  with  authority  conferred  by  con- 
gress and  by  the  legiskture  of  the  state  —  the 
bridge,  for  instance,  over  the  East  River  between 
New  York  and  Brooklyn  —  is  a  lawful  structure, 
and  cannot  be  deemed  a  public  nuisance,  however 
much  it  may  interfere  with  the  public  right  of 
navigation  and  thereby  affect  the  business  of  pri- 
vate persons — warehouse  keepers,  for  instance  — 
on  the  banks  of  the  river  above  the  bridge.  Miller 
V.  New  York,  109  U.  S.  385. 

4.  A  bill  by  an  individual,  praying  for  preven* 
tive  relief,  in  a  case  of  public  nuisance,  must  aver, 
and  must  be  supportea  by  proof  of,  some  special 
injury  to  the  plaintiff.  Georgetown  v.  Aiexanm 
dria  Canal  Co..  12  Pet.  91 ;  Inoin  v.  Dixion, 
9  How.  10 ;  Miller  v.  New  York,  109  U.  S.  385. 

5.  In  trespass  on  the  case  for  a  nuisance, 
whether  the  effect  of  the  thing  complained  of  is 
to  injure  the  plaintiff's  property  is  a  question  for 
the  jury.    Richardson  v.  Boston,  19  How.  863. 

6.  A  court  of  equity,  although  it  may  enter- 
tain a  case  of  contract,  fraud,  or  trust  concerning 
land  lying  in  another  jurisdiction,  cannot  restrain, 
or  give  compensation  for,  a  nuisance  or  tort  to 
real  property  so  situated.  Northern  Indiana 
Railroad  Co.  v.  Michigan  Central  Railroad  Co., 
15  How.  233. 

7.  Equity  will  interfere  to  enjoin  a  public  nui- 
sance at  the  suit  of  a  person  or  corporation  suffer- 
ing irreparable  injury  therefrom.  Pennsylvania 
V.  Wheeling  {f  Belmont  Bridge  Co.,  13  How. 
518. 

8.  In  case  of  a  nuisance  by  means  of  an  un- 
Uwful  obstruction,  as  of  a  navigable  river,  an  in- 
jured party  may  resort  to  equity,  the  damage  be- 
ing continuous  and  not  provable  and  computable 
hv  items,  and  so  not  reparable  at  law.  Irwin  v. 
Dixion,  9  How.  10 ;  Pennsylvania  v.  Wheeling 
^  Belmont  Bridge  Co.,  13  How.  518. 
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9.  If  equity  be  asked  to  remore  a  structure 
which  is  in  fact  a  nuisance,  it  will  not  stop  to  in- 
quire whether  the  benefits  accruing  to  a  portion 
of  the  public  are  equivalent  to  the  resulting  in- 
juries. Pennnylvania  v.  Wheeling  ff  Belmoni 
Bridge  Co.,  13  How.  618. 

10.  Courts  of  equity  will  enjoin  private  nui- 
sances, in  what  cases.  Parker  r.  Winnipiseogee 
Lake  Cotton  j*  Wo^en  Manufacturing  Co.,  3 
Black,  545. 

U.  A  court  of  equity  can  give  relief  on  a  bill 
by  a  private  person  for  the  abatement  of  a  nui- 
sance, only  on  proof  of  the  nuisance  as  clear  and 
satisfactory  as  would  be  necessary  before  a  jury 
on  trial  on  indictment  for  the  same  offence.  Afis- 
gissippi  jr  Missouri  Railroad  Co.  v.  Ward,  2 
Black,  4^5. 

12.  For  the  abatement  of  a  public  nuinnoe,  a 
bill  in  equity  by  a  private  person  is  now  the  or- 
dinary remedy,  instead  of  an  information,  which 
was  formerly  resorted  to.     lb, 

13.  And  such  a  hill  will  lie  at  suit  of  any  such 
person  alone,  if  he  show  special  private  injury  be- 
yond that  to  the  public,  without  a  joinder  of 
others  who  have  suffered  a  like  injury,  even 
though  they  are  joint  owners  with  him  of  prop- 
erty injured.    lb. 

14.  To  a  bill  for  the  abatement  of  a  nuisance, 
brought  against  the  person  who  maintains  it, 
other  persons  interested  in  the  structure  com- 
phiined  of  are  not  necessary  parties.    Jb. 

15.  In  an  action  by  a  church  corporation  for 
maintaining  a  nuisance,  mere  depreciation  of  the 
property  is  not  the  only  element  for  considera- 
tion in  estimating  damages ;  the  inconvenience 
and  discomfort  caused  to  the  congregation  may  be 
considered.  Baltimore  jr  Potomac  Railroad  Co. 
V.  Fifth  Baptist  Church,  108  U.  8.  317. 

Abatement  — Briftge  over  Navigable  River — 
Federal   Question  —  Removal  from  State 
Court. 
See  Removal  of  Causes,  38. 

Abatement —  Circuit  Court  Jurisdiction  ter- 
ritorially limited. 
See  Circuit  Court  — Jubisdictiok,  160. 


jiuibAUCE  —  continued. 
Abatement  —  Jurisdiction  —  Supreme  Court. 
See  SuFABMx  Court — Jurisdiction,  6. 

Abatement  ^  Statute  legalizing.  Pending  Pro- 
ceedings, 
See  Statutes  —  Repeal,  14. 

AbaiemenJt  —  What  Court  has  Jurisdiction  to 
abate. 
See  District   Court  —  Jurisdiction, 
12, 13. 
Power  of  Legislature   over,  notwithstanding 
Corporate  Charter. 
See  Corporation  —  Charter,  19-24. 

Structure  adjudged  a  Nuisance  declared  by 
Congress  to  be  lawful. 
S^  Judgment  —  Opening  and  rever- 
sal, 19. 
What  constitutes  —  Whether  a  Certain  Bridge 
is  —  Question  of  Fact. 
See  Cases  Certified,  5. 

H1JILUX  TEMPUI  OOCUBBIT  Bm —  AppUca- 
tion  to  Federal  Government. 
See  Steele  v.  United  States,  113  U.  S.  135. 

Hmro  FBO  TimO  —  Allowance   of  Appeal-^ 
When  a  Supersedeas. 
See  Appeal  —  Taking   and   perfect- 
ing, 17,  23,  28,  29. 

Amendment  of  Record  to  show  Issue  ofPrO' 
cess  —  MarshaVs  Return, 
See  Writ  and  Process,  21,  22. 

Amendment  in  Suit  for  Infringement  —  Inser- 
tion in  Answer  of  Names  of  Persons  having 
Prior  Knowledge,  etc. 
See  Patent  —  Infringement,  140. 

Entry  of  Judgment — When  Matter  of  Discre, 
tion,  etc. 
See  Judgment — Rendition  and  Entrt. 

Taxation  of  Costs  and  JUling  Blank  in  Judg* 
vient. 
See  Costs,  89. 

When  Supreme  Court  wHl  so  affirm. 

See  Appeal  and  Error —  Proceedings 

ABOVEj  473. 
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(U^ni — Omission  on  Petition  for  Removal  of 
Cause  may  be  waived. 
See  Removal  of  Causes,  118. 

OBXIOATKni  —  Contracts  —  Impairment,  etc. 

See  CoHT&ACT —  Impaikmbmt  of  Obuga- 

TION. 

OBII0EB ;  OBLICHIB  —  In  generoL 
See  Bond;  Subetyship. 

OOCITPATIOV  —  Action  for  Use  and. 

See  Landlord  and  Tenant,  37i  38. 

Adverse  Possession  —  Occupation  under. 
See  Limitation  —  Adveese  Possession. 

OfFEHGES  —  In  general. 
See  Cbimes. 

OFRB  —  Element  of  Contract, 

See  CoNTBACT  —  What  coNSXiTxrcES,  2 
etseq. 

Tender  —  /n  general. 
See  Tendeb. 

OFFICER — What  is  an  OMce — When  Appoint" 
ment  is  complete  —  When   Term  begins  — 
Bight  to  hdd  over  —  Officer  de  Facto  — 
Resignation,  when  complete  —  Removal. 
See  pi.  1-11. 

Liability  —  To  arrest  on  Criminal  Process  — 
For  soliciting,  etc.,  for  Political  Purposes 

—  For  Neglect  to  perform  Ministerial  Duty 

—  When  not  liable  for  Error  of  Judgment 
or  for  Acts  done  officially — Presumptions 
in  Favor  of  Regularity  of  Official  Acts. 

See  pi.  12-25. 

Compensation  —  For  mating  Expenditures 
required  by  Law  —  For  Services  rendered 
before  taking  Oath  —  Wh^n  extra  Compen- 
sation may  be  claimed —  Effect  of  Act  op- 
propriating  less  than  the  Compensation  first 
attached  to  Office  —  Construction  of  Acts 
relating  to  Certain  Government  Emplayees. 
See  pi.  26-36. 

1.  —  WheU  is  an  Office  —  When  Appoint- 
ment is  complete  —  When  Term  begins  —  Right 
to  hold  oiter  —  Officer  de  Facto  —  Resignation, 
when  complete — Removed.']  A  public  station  or 
emplojment  kaTing  tenure,  duration,  emolument, 
and  duties*  and  conferred  bj  appointment  of  ^v- 
erament,  is  an  office.  United  States  y.  Hart- 
well,  ^'Wtl  385. 
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2.  A  nomination,  confirmed  by  the  senate,  is  a 
complete  appointment  to  office,  when  the  com* 
mission  has  been  sealed  and  signed  by  the  presi- 
dent.    United  States  t.  Le  Baron,  19  How.  73. 

3.  The  death  of  the  president  while  the  com- 
mission is  in  course  ot  transmission  to  the  ap- 
pointee will  not  affect  the  appointment.    76. 

4.  In  computing  the  term  of  office  of  an  officer 
commissionea  to  hold  it  '*  during  the  term  of 
four  years  from  "  a  certain  date,  the  day  of  the 
date  IS  excluded.    Best  y.  Polk,  18  Wal.  112. 

5.  Where  one  in  office  as  mayor,  with  a  right 
to  hold  over  until  due  election  of  his  successor, 
was,  by  the  juices  of  election,  returned  as  re- 
elected, and,  on  counting  the  votes  the  city  coun* 
cils  declared  the  election  of  another  candidate, 
who  was  thereupon  installed,  it  was  held  that 
upon  jud^ent  of  ouster  on  a  quo  warranto  the 
original  mcnnibent  was  entitled  to  the  office 
either  as  having  been  duly  elected  or  as  hold- 
ing over.  United  States  v.  Addison,  6  WaL 
291. 

6.  Where  there  were  two  marshals  in  a  tern* 
tory,  one  appointed  by  the  national  ffovemment, 
the  other  under  a  territorial  law,  ana  under  the 
decisions  of  the  supreme  court  of  the  territory 
the  right  to  serve  certain  processes  belonged  ex- 
clusively to  the  United  States  marshal,  it  was 
held  that  the  fact  that  he  served  the  process  in  a 
foreclosure  suit  did  not  render  the  proceedings 
invalid,  although  the  supreme  court  of  the  United 
States  had  since  decided  that  such  processes 
should  not  be  served  by  him,  his  act  being  that 
of  an  officer  de  facto.  Husstey  v.  Smith,  99  U.  S. 
20 ;  Hussey  v.  Merritt,  Id.  25. 

7.  In  Michigan,  as  at  common  law,  the  resign 
nation  of  a  public  officer  is  not  complet^e  until 
the  proper  authority  accepts  it,  or  does  something 
tantamount  thereto;  for  instance,  appoints  a  suc- 
cessor. Edwards  v.  United  States,  103  U.  S. 
471 ;  Thompson  v.  United  States,  Id.  480. 

8.  An  appointment  to  a  state  office  which,  un- 
der the  existing  law,  is  to  be  held  for  a  year  at  a 
fixed  per  diem  compensation  is  not  a  contract 
protected  by  the  constitution  from  a  subsequent 
statute  repealing  that  law,  removing  the  officer 
and  changing  the  rate  of  compensation.  Butler 
V.  Pennsylvania,  10  How.  402. 

9.  One  who  is  appointed  professor  and  libra- 
rian in  a  university  belonging  to  the  state,  the 
resolution  of  the  board  of  curators  appointing 
him  decUring  that  he  sliall  hold  office  for  six 
years  "subject  to  law,"  is  subject  to  removal 
within  the  term  under  a  statute  vacating  the 
office  and  appointbg  a  new  board  of  cunktors 
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with  power  to  fill  it.  [Bradlet,  J.,  dissenting.] 
Heady.  Missouri  University,  19  Wal.  526. 

10.  A  state  statute  regulating  proceedings  for 
removal  from  office  is  not  repugnant  to  the  con- 
stitution if  it  provides  for  bringing  the  party  into 
court,  giving  him  notice  and  an  opportunity  to 
be  heard.    Foster  v.  Kansas,  112  U.  S.  201. 

U.  The  Louisiana  statute  of  January  15, 1873, 
*'to  regulate  proceedings  in  contestations  be- 
tween persons  claiming  a  judicial  office,"  makes 
ample  provision  for  notice  and  bearing  before  a 
court  of  competent  jurisdiction  and  for  an  appeal, 
and  is  not  unconstitutional  as  permitting  one  to 
be  deprived  of  an  office  without  due  process  of 
law,  althoufffa  the  original  proceedings  are  by 
rule  returnable  in  twenty-four  hours,  and  without 
a  jury,  and  the  appeal  must  be  applied  for  within 
one  clay,  made  returnable  within  two  davs»  and, 
like  the  original  proceedings,  take  precedence  of 
all  other  business.  Kennard  v.  Louisiana,  92 
U.  8.  480. 

12.  —  iiahUity —  To  arrest  on  Criminal 
Process  —  For  soliciting,  etc.,  for  Political  Pur- 
poses  —  For  Neglect  to  perform  Ministerial  Duty 
— When  not  liable  for  EIrror  of  Judgment  or  for 
Acts  done  officially — Presumptions  in  Favor  of 
Regularity  of  Official  Acts.]  Although  persons 
in  the  public  service  may  be  exempt,  on  the 
ground  of  public  policy,  from  arrest  on  civil  pro- 
cess, while  so  en^piged,  it  is  otherwise  where  the 
process  is  duly  issued  on  a  charge  of  felony,  in 
which  case  every  such  person  is  liable  to  the' 
ordinary  process  for  his  arrest  and  detention. 
United'  States  v.  Kirhy,  7  Wal.  482. 

13.  Ssction  6,  act  of  August  15,  1876  (19 
Sts.  169),  prohibiting,  under  penalties,  certain 
federal  officers  *'  from  requesting,  giving  to,  or 
receiving  from"  any  other  officer  "any  money 
or  property  or  other  thing  of  value  for  political 

Jurposes,"  is  not  unconstitutional.     [Braplet, 
.,  dissenting.]     Ex  parte  Curtis,  106  U.  8. 
371. 

14.  Where  the  law  absolutely  requires  a  public 
officer  to  perform  a  ministerial  act,  and  he  neglects 
or  refuses  to  perform  it,  he  is  liable  in  damages 
to  the  extent  of  the  injury  arising  from  such 
neglect  or  refusal ;  and  a  mistake  as  to  his  duty 
ana  honesty  of  intention  is  no  defence.  Amy  v. 
Desmoines  County  Supervisors,  11  Wal.  1H6. 

15.  Where  the  law  requires  a  public  officer  to 
furnish  copies  of  the  records  in  his  office,  an 
action  will  lie  for  his  refusal  to  comply  therewith 
on  a  legal  demand.  Boyden  v.  Burke,  14  How. 
675. 

16.  A  demand  on  such  an  officer,  accompanied 
with  insulting  language,  is  not  a  legal  demand.  lb. 

17.  But  such  misconduct  on  the  part  of  the 
demandant  will  not  justify  a  refusal  of  a  sub- 
sequent legal  demand.    lb. 

18.  A  ministerial  officer,  acting  in  good  faith, 
is  liable  for  compensatory  damages  only.  Tracy 
T.  SwartuHmt,  \{i  Pet.  80. 

19.  A  public  officer  is  not  liable  to  an  action 
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at  suit  of  a  private  person  for  a  mere  mistake  in 
a  matter  as  to  which  he  is  obliged  to  exercise  his 
judgment,  though  that  person  have  suffered  there- 
from. [McLean,  J.,  dissenting.]  Kendall  v. 
Stokes,  3  How.  87. 

20.  A  contract  bv  a  public  officer  connected 
with  a  subject  fairly  within  the  scope  of  his 
authority  u  deemed  to  have  been  made  in  his 
official  capacity,  and  not  to  bind  him  personally. 
Parks  V.  Ross,  11  How.  362. 

21.  The  chief  of  the  special  agents  appointed 
by  the  Cberokees  to  superintend  the  removal  of 
that  nation  beyond  the  Mississippi  was  a  public 
officer  within  the  meaning  of  this  rule.    lb. 

22.  An  order  or  process  regular  on  its  face, 
and  issued  by  an  officer  or  a  tribunal  having  juris- 
diction and  power  to  issue  an  order  or  process 
to  enforce  its  judgment,  is  a  protection  to  a  min- 
isterial officer  for  acts  done  in  its  r^ular  en- 
forcement. Erskine  v.  Hohnbach,  14  Wal.  613  ; 
Baffin  V.  Mason,  15  Wal  671. 

23.  Where  a  public  officer  i^  to  do  any  act  on 
proof  of  certain  facts,  of  the  competency  and 
sufficiency  of  which  he  is  to  judge,  it  is  to  be 
presumed  from  the  doing  of  tlie  act  that  the 
proof  was  regularly  and  satisfactorily  made,  and 
its  sufficiency  is  not  subject  to  re-examinatirm. 
PhiladelMa  if  Trenton  KaUroad  Co.  v.  Stimp" 
son,  14  Pet.  448. 

24.  The  presumption  that  a  public  officer  has 
done  his  duty  was  invoked  in  support  of  a  title 
to  land  under  a  conveyance  from  such  officer,  to 
show  notice  the  giving  of  which  was  required  by 
the  statute  which  gave  him  authority  to  convey. 
Cofeld  V.  McClelland,  16  Wal.  331. 

25.  It  is  a  question  of  law  for  the  court 
whether  an  act  is  a  part  of  the  official  duty  of  a 
public  officer.  United  States  v.  Buchanan,  8 
How.  83. 

26.  Compensation  —  For  making  Ex^ 

penditures  required  by  Law  —  For  Services 
rendered  before  taking  Oath  —  When  Extra  Com- 
pensation may  be  claimed — Effect  of  Act 
appropriating  less  than  the  Compensation  first 
attached  to  Office  —  Construction  of  Acts  relating 
to  Certain  Government  Employees.']  Where  the 
law  requires  a  government  official  to  do  that 
which  requires  an  expenditure  of  money,  as,  for 
instance,  an  internal  revenue  collector  to  give 
notices  by  advertisement,  no  provision  being  made 
for  payment,  the  official,  having  made  i»yment, 
is  entitled  to  have  the  amount  allowed  him ;  and 
this,  without  regard  to  whether  the  accounting 
officers  at  the  treasury  reject  or  allow  it,  United 
States  V.  Flanders,  112  U.  8.  88. 

27.  Although  the  law  requires  that  a  govern- 
ment official  —  an  internal  revenue  collector,  for 
instance  —  shall  take  an  oath  and  give  a  bond 
before  entering  on  the  duties  of  his  office,  he 
may,  nevertheless,  claim  compensation  for  a  period 
during  which  he  was  permitted  to  discharge,  and 
did  discharge,  the  duties  of  the  office  before  tak- 
ing the  oath  and  giving  the  bond.    lb. 
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-  26.  An  officer  is  not  entitled  to  extra  compen- 
sation for  tlie  performance  of  regular  duties. 
Thus,  the  chief  clerk  of  the  finance  oivision  of  the 
post-office  department  is  not  entitled  to  commis- 
sions for  the  negotiation  of  loans  and  for  dis- 
bursements from  the  contingent  fund.  United 
States  y.  Brown,  9  How.  487. 

29.  Under  the  act  of  May  7,  1822  (3  Sts. 
696),  and  acts  subsequent,  no  compensation  can 
be  allowed  to  an  officer  whose  compensation  is 
fixed  by  law,  except  for  duties  unconnected  with 
the  duties  of  his  office,  which  the  law  requires  to 
be  performed,  and  for  which  the  law  has  fixed  a 
certain  compensation.  Converse  v.  United  States, 
31  How.  463. 

30.  But  for  such  extra  duties  an  officer  may 
receive  extra  compensation.  Thus,  a  collector 
employed  by  the  secretary  of  the  treasury  to 
purchase  supplies  to  be  used  in  the  light-house 
senrice  in  general  is  entitled  to  the  regular  com- 
mission on  disbursements  for  supplies  for  the 
light-houses  not  within  his  district.  rCATRON, 
Orieb,  and  Campbell,  JJ.,  dissenting.]    lb. 

31.  So  where  a  receiver  of  public  money  for  a 
land  district  is  employed  in  connection  with  the 
salb  of  Indian  trust  liuids,  he  may  claim  compen- 
sation for  such  service,  independently  of  his 
salary  as  receiver.  United  States  v.  Bnndle,  110 
U.  8.  688. 

32.  Where  the  by-laws  of  a  home  for  dis- 
abled soldiers  prohibit  its  officers  from  contracting 
for,  or  receiving,  compensation  for  services  be- 
yond their  stated  salaries,  the  deputy-govemor 
cairoot  recover  for  services  rendered  at  the 
request  of  the  building  committee,  and  under  a 
contract  with  them  in  connection  with  the  erec- 
tion of  new  buildings  for  the  home.  Yates  v. 
National  Home,  103  U.  S.  674. 

33.  Although  an  act  of  congress  fixes  the 
compensation  of  a  public  officer  at  a  certain  sum, 
a  subsequent  enactment  appropriating  a  less  sum 
*'  in  full  compensation  "  suspends  the  operation 
of  the  earlier  act,  and  gives  tiie  right  to  the  lesser 
sum  only  for  the  period  covered  by  the  appro- 
priation. United  States  v.  Fislter,  109  U.  S. 
143.  .  , 

34.  And  especially  is  this  the  case  where  it  is 
otherwise  apparent  that  congress  intended  to 
make  Uie  reduction.  United  States  v.  Mitchell, 
109  U.  8. 146. 

35.  An  act  like  the  act  of  July  28, 1866,  {  18 
(14  Sts.  323),  giving  additional  pay  to  the  em- 
ployees of  congress,  to  the  capitol  police,  "the 
three  superintendents  of  the  public  gardens,*' 
their  clerks  and  assistants,  and  the  employees  of 
the  congressional  library,  does  not  include  the 
superintendent  of  the  public  wardens  of  the  de- 
partment of  agriculture,  but  the  superintendents 
of  the  botanical  garden  near  the  capitol.  United 
States  T.  Saunders,  22  Wai.  492. 

36.  The  act  of  March  3, 1869  (15  Sts.  283), 
fixed  the  salary  of  watchmen  on  the  public 
grounds  in  Washington,  which  are  under  the 
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charge  of  the  chief  engineer  of  the  army,  at  $720 

per  annum.     United  States  v.  Ashfield,  91  U.  8. 

317. 

Act  done  under  Process  or  A  uthority  —  Plead* 
ing. 

See  pLEADDfo  —  General  Rules,  27. 
Army  Officers  —  In  general. 

See  Armt. 
Bank  —  In  general. 

See  Bank  ;  National  Bank. 

Bond  binds  to  Compliance  with  Laws  made  af- 
ter Execution,  when. 
See  Internal  Revenue  —  Persons  and 
Things  taxed,  32,  33. 

Bond  —  Liability  of  Surety. 
See  Suretyship,  2  et  seq. 

Bond  of  Officer  —  In  general. 
See  Bond. 

Civil  Surgeon  under  Rev.  Sts,  {  4777,  not 
Officer  of  United  States. 
See  Executive  Departments,  7. 

Compensation  —  Additional  —  Department 
Clerks,  etc. 
See  Executive  Departments,  8  et  seq. 
Compensation  —  In  general. 

See  Receiver  of  Public  Monet. 
Corporation  —  In  general. 

See  Corporation  —  Officers  ;  Munic- 
ipal Corporation. 

County  —  In  general. 
See  County. 

Courts  —  In  general. 

See  Clerk  of  Court  ;  Court — In  gen- 
eral; Marshal;  Receiver;  Sheriff. 

Death  or  Retirement  pending  Petition  for  Man- 
damus   to  compel  Performance  of  Official 
Duty  —  Effect. 
See  Mandamus,  94  et  seq. 

Deed  on  Behalf  of  State,  when  Deed  of  State, 
See  Deed  —  Grantor,  4. 

De  Facto  —  Acts  —  Validity. 

See  Municipal  Bonds — In  general,  29. 
Devise  to  —  Effect  on  Trusts. 

See  Charity,  7. 

Discretion  not  controlled  by  Injunction. 
See  Injunction,  21. 

Emoluments  of  Federal  Office  exempt  from 
State  Taxation. 

See  Tax  —  Power,  74. 
Judges —  In  general 

See  Court  —  In  general. 

Government  Agents  —  Exemption  from  Lia- 
bility for  Acts  done  during  Rebellion, 
See  Rebellion,  \Z  et  seq. 

Oovemment  Contracts  —  What  Officers  may 
make. 
See  United  States  —  Liability,  27  et 
seq. 


1477 


DIGEST  OP  DECISIONS. 


1478 


ORIGSB  —  continued. 

Government    not  retponsible  for  Laeke»  or 
WronqfvX  Act  of  itn  Offictr. 
See  United  States  —  Liabiutt,  34  «f 
8eq. 
Government  Officers   may   pre-empt    PubUc 
Lands, 
See  Lands  of  United  States  —  Pee- 

EMPTION,  3. 

Land  Department — Powers^  DtUies,  etc,^  of 
Officers —  Review  of  Acts, 
See  Lands  of  United  States  —  Land 
Office. 

Mandamus  —  Federcd  Officer  not  reached  by 
Mandamus  from  State  CourL 
See  Mandamus,  1. 

Mandamus  to  compel  Performance  of  Minis- 
terial  DxUy. 
See  Mandamus,  14,  36. 

Marshals  —  Matters  relating  to. 
See  Mabshal. 

Measure  of  Damages  for  Usurpation  of  Of 
fice  —  Salary, 
See  Damages,  9. 

Mexican  Territorial  Officers  —  Power  to  grant 
Lands. 
See  Lands  of  United  States  —  Grants 
BT  Former  Governments,  142  et  seq. 

Municipal  Corporation — Liability  for  Acts 
of  Officers. 
See  Municipal  Corforatiok  —  Liabil- 
ity, 17-22. 

Naval  Officers —  In  generals 
See  Navy. 

Pardon  does    not  restore  to  Office  when  (he 
Office  has  vested  in  another. 
See  Pardon,  4. 

Passed  Assistant  Surgeoncy  in  Navy  is  an 
Office  —  Notification  by  Secretary  of  Navy 
is  Appointment, 
See  Navy,  11. 

Patent  Office —  Issue  and  Reissue  of  Letters- 
patent. 

See  Patent  —  Issue  ;  Patent  —  Reis- 
sue. 

Postmaster,  Deputy,  etc,  —  In  general. 
See  Post-office. 

Presumption  of  Performance  of  Duty. 

See  Abandoned  and  Captured  Prop- 
erty, 27,  28. 

Proof  of  Official  Character  —  Tax-collector. 
See  Tax  —  Assessment,  6. 

Public  Lands  —  Tide  may  be  confirmed  by 
Officer  appointed  by  Congress, 
See  Lands  OF  United  States — Legis- 
lative Grants,  2. 

Quo  Warranto  to  remove  —  CivU  Proceeding 
—  Practice, 
See  Quo  Warranto. 


OOnnCEB  —  continued. 

Receivers  and  Disbursers  of  PvbUc  Money  ~» 
In  generoL 

See  Heciivbr  of  Public  Momxt. 
Return  on  Process  —  In  general. 

See  Writ  and  Process. 

Revenue  —  In  general. 

See  Collector  of  Customs;   Collec- 
tor OF  Internal  Revenue. 
Secretary  of  the  Treasury — Powers, 

See  Treasury  Department. 

Sheriffs — Matters  relating  to, 
§96  Sheriff. 

State  Office  —  Tiile  of  Incumbent  —  Federal 
Question  —  Removal  of  Cause  from  State 
Court. 
See  Removal  of  Causes,  41  et  seq. 

State  Officer^  When  subject  to  Suit, 
See  States  —  Suits,  7  et  seq. 

Who  is  an  Officer, 

See  Receiver  of  Pubuc  Money,  26. 

OHIO  —  Mortmain  —  En^ish  Statutes  not  m 
force. 

See  Charity,  10. 

OnU  BTTB  B88B  ACIA  —  Application  —  In 
general. 
See  Presumption. 

dPEVAHS  CIXMS  —  Argument^  Right  to  open 
and  close. 
See  Argument. 

OPmOir  —  Not  a  Part  of  the  Record  on  Appeal 
or  Error. 
See  Appeal  and  Error — Progbedinos 

ABOVB,  32. 

OBOnfAHCI  07  1787  —  Power  of  Territorial 
Legislature  under —  When  the  Ordinance  became 
inoperative.']  Under  the  ordinance  of  1787,  made 
applicable  to  Indiana  by  act  of  congress,  the 
territorial  le^slature  had  power  to  pass  an  art 
of  incorporation.  Vincennes  University  v.  Indi- 
ana, 14  How.  296. 

2.  Semble  that  the  ordinanoe  of  1787  ceased 
to  be  of  force  on  the  adoption  of  the  constitu- 
tion.    Strader  v.  Graham^  10  How.  82. 

Fugitive  Slave  Law  not  in  Confiict, 
See  Slavery,  31. 

Power  of  Congress  m  imposing  Restrictions 
on  New  States, 

See  Congress,  17. 
Rights  of  Inhabitants  of  Louisiana  under. 

See  Louisiana,  3. 

OSBOOV  —  Grants  of  Public  Lands  to  Settlers 
in  the  State. 
See  Lands  of  United  States  —  Leo« 
islativb  Grants,  81  et  seq. 
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0V8IBB  —  Nat  necessary  to  Breach  of  Conenant 
of  Seisin* 
See  Covenant  —  In  general,  8. 

Presumption — Not  prestaned  in  Fator  of  Pos- 
session by  Intruder  —  Intent  of  one  who 
enters. 
See  Limitation  —  Adtebse  Pobsession, 
27  et  seq. 

What  constitutes^  between  Tenants  in  Com- 
mon. 
See  Tenants  in  Comhon,  4. 


OWnat  —  Abandoned  and  Captured  Property 
Acts  —  Who  is  Owner  within  Meaning  of 
See  Abandoned  and  Captubed  Peop- 
EETT,  12,  13. 

Land  sold  for  Taxes  —  Who  entitled  to  re- 
deem as  •*  Owner.** 
See  Tax  —  Collection,  43,  46. 

nXBL  —  Deed ^  Demand  of  Oyer^Effect^ 
Record. 

See  Pleading — Practice  in  Plbadino, 
14  et  seq. 


p. 


PACIFIC  UATTiBOAIW — In  general. 

See  Railroad  —  Particular  Roads. 


Land  Grants  in  Aid  thereof. 

See  Lands  of  United  States 
latiye  Grants,  28  et  seq. 


Leois- 


PAIHB  AVB  PENALTIES,  BIIX  OF —  What  con- 
stitiites. 
See  Attainder,  1. 

PABCELB,  BILL  OF—  Not  the  Contract  of  Sale 
—  Open  to  Explanation. 
Sc«  Sale  —  What  constttittes,  2. 

PASDOE  —  Nature  and  Effect  —  Conditional 
Pardon  —  Acceptance  —  President* s  Power  to 
pardon."]  A  pardon  is  the  private  though  offi- 
cial act  of  the  executive,  must  be  delivered  to 
and  accepted  by  the  criminal,  and  cannot  be  no- 
ticed bv  the  court  unless  brought  before  it  judi- 
cially by  plea,  motion,  or  otherwise.  United 
States  V.  Wilson,  7  Pet.  160. 

2.  If  a  convict  under  sentence  of  death  accept 
a  pardon  on  condition  of  life  imprisonment,  he  is 
thereby  bound  as  to  the  substituted  punishment, 
there  being  no  duress  in  such  case.  Ex  parte 
Weils,  18H0W.  307. 

•.  3.  A  conditional  pardon,  e.  g.,  a  pardon  of  a 
eonviet  under  sentence  of  death  on  condition  of 
life  imprisonment,  is  a  nardon  within  the  mean- 
ing  of  that  provision  oi  the  constitution  which 
oonfeis  upon  the  president  power  to  grant  par- 
dons for  certain  offences.  [McLean,  J.,  dissent- 
ing.]   lb. 

4.  A  pardon  reaches  both  the  guilt  of  the 
offender  and  the  prescribed  punishment,  and  is 
limited  in  its  operation  only  in  not  restoring 
offices  forfeited  or  property  or  interests  vested  in 
others  as  a  consequence  of  conviction  and  judg- 
ment.    Ex  parte  Garland,  4  Wal.  333. 

5.  Subject  to  exceptions  therein  prescribed,  a 
pitrdon  by  the  president  restores  all  property 
rights  lost  by  the  offence,  unless  hjk  judicial 
process   the   property  has  become   rested  in 


PASBOE  —  continued, 

other  persons.      Osbom  v.   United  States,  91 
U.  S.  474. 

6.  And  a  condition  of  a  pardon,  that  by  virtue 
thereof  the  recipient  shall  not  claim  property, 
or  the  proceeds  of  property,  sold  on  a  judgment 
under  tne  confiscation  laws,  does  not  preclude  him 
from  applying  to  the  court  for  the  proceeds  of 
a  confiscated  money-bond  secured  by  mortgage, 
which  were  collected  by  the  officers  of  tbe  court 
in  part  by  voluntary  payment  and  in  part  by  sale 
of  the  mortgaged  lands,  sucli  condition  being  in- 
tended onlv  to  protect  purchasers  at  judicial  sale, 
under  such  laws,  from  any  claim  by  the  origi- 
nal owner  for  the  property  or  the  purchase- 
money.    Jb. 

7.  The  president's  power  to  pardon  extends  to 
all  cases  except  cases  of  impeachment,  may  be 
exercised  before  as  well  as  after  conviction,  and 
is  independent  of  legishitive  control.  Ex  parte 
Garland,  4  Wal.  333. 

8.  Thus,  the  pardon  of  an  attorney  of  the 
federal  courts  for  participation  in  the  rebellion 
relieves  him  of  all  penalties  and  disabilities,  so 
that  he  cannot  be  further  punished,  by  being  pre- 
vented from  appearing  in  those  courts,  by  an  act 
requiring  attorneys  to  subscribe  an  oath  denyiug 
such  participation.  [Chase,  C.  J.,  and  Swatne, 
Miller,  and  Davis,  JJ.,  dissenting.]    lb. 

Amnesty  —  In  general. 
See  Amnesty. 

Effect  on  Rights  of  Owner  of  Abandoned  and 
Captured  Property. 
See  Abandoned  and  Caftueed  Prop- 
ERTT,  3,  4,  6,  7. 

Evidence  in  Support  of  Claim  to  Abandoned 
and  Captured  Property. 
See  Abandoned  and  Captured  Frop- 

ERTT,  5. 
President's  Power  to  pardon — Not  interfered 
with  by  Remission  of  Penalties,  etc.,  by  Sec- 
retary of  Treasury. 
See  Shipping  —  Regulation,  29. 
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7ABSN8  TATKLM-^  Government  Right  to  8ue 
Union  Pacific  Railroad. 
See  Railroad  —  Pabticulas  Eoads. 

PABEHT  AHS  CHILD  —  In  general. 
See  GuAADiAN ;  Ikpancy. 

Trannactions  between  —  Carefully  scrutinized. 
See  Equity — Jurisdiction,  84,  85. 

PABISH  GOUBT  —  Jurisdiction  of  Suit  for  Sep- 
aration  of  Property  between  Husoand  arid  Wife.'] 
A  Louisiana  parish  court  has  jarisdiction  of  a  suit 
for  separation  of  property  between  husband  and 
▼ife.  The  limitation  of  the  jurisdiction  depends 
on  the  amount  involved,  without  regard  to 
whether  the  suit  is  prosecuted  for  the  recovery 
of  money  or  moners  worth.  Carite  v.  Trotot, 
105  U.  8.  751. 

PAXOL  AOSSEMEHT  —  Contract  under  Seal 
may  be  varied  by. 
See  CJoNTKACT  —  Rescission,  Waivie, 

ETC.,  10. 
Performance  —  In  general. 

See  Specific  Perforicance. 
Statute  of  Frauds  as  affecting. 

See  Frauds,  Statute  of. 

PAXOL  EVnnorCE —  Vary  or  explain  Written 
Instruments. 
See  Evidence — Extrinsic  or  parol. 

PABTICULABS,  V£LL  iXE  —What  sufficient. 

See  Pleading — Practice  in  Pleading* 
1,2. 

PABTIES — Abandoned  and  Captured  Property 
— Who  may  sue  for  Proceeds. 

See  Abandoned  and  Captured  Prop- 
erty. 

Absence  as  suspending  the  running  of  the 
Statute  of  Limitations. 
See  Limitation  —  Exceptions  and  In- 
terruptions, 5-9. 

Actions  —  Parties  thereto,  in  general. 

See  Action  ;   Contract  —  What  con- 
stitutes, 20  et  seq. 

A  dmiralty  —  Who  proper  —  Joinder. 

See  Admiralty  —  Practice,  34  et  seq. 

Admissions  and  Declarations  as  Evidence. 

See  Evidence  —  Hearsay. 
Appeal  —  Parties  thereto. 

See  Appeal  —  Taking  and  perjecting, 
1  et  seq. 

Appeal  —  Dismissal  for  Defect  of  Parties. 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  119  et  seq. 

Appeal-bond  running  to  the  Slate  or  to  A.  in 
the  aliematiue  —  Who  may  sue  thereon. 

See  Appeal-bond,  2. 
Bills  and  Notes  —  Actions  on. 

See  Bills  and  Notes — Actions,  8-11. 


PABTIES  —  continued. 
Bonds  —  Actions  on. 

See  Bond  —  Action,  2-10. 

Carriers  —  Actions  against. 

See  Carrier  —  Actions  against,  1-4. 

Cashier  of  Bank — When  may  sue  in  his  own 
Name. 
See  Bank,  55. 

Cause  remanded  to  aUow  the  making  of  Proper 
Parties  —  When. 
See  Appeal  and  Error — Proceedings 
ABOVE,  512  tf^  seq. 

Chose  in  A  ction  —  Action  thereon. 
See  Assignment,  29,  SO. 

Circuit  Court  —  Jurisdiction  as  depending  on 
Character  of  Parties. 
See  Circuit  Court — Jurisdiction. 

Citizenship  as  affecting  Jurisdiction  of  Circuit 
Court  under  Bankrupt  Act. 
See  Bankruptcy  —  Jurisdiction,  6. 

Confiscation   Proceedings  —  Private   Person 
conjoin  with  Government  only  as  Informs. 
See  Confiscation,  46. 

Consignee,  who  has  made  Advances  —  Right 
to  sue  in  his  own  Name. 
See  Agency,  26. 

Contract  —  Construction  by  Parties  —  How 
far  favored. 

See  Contract  —  Construction,  2,  3,  5. 

Contract  —  Parties  —  Joint  and  Several  — 
Privity. 
See  Contract— What  constitutes,  18 
et  seq. 

Corporation  —  Suits  by  and  against. 
See  Corporation  —  Suits. 

Costs  —  Liability  to  Clerk  for  Fees. 
See  Clerk  of  Court,  1. 

Court  of  Claims  —  Jurisdiction  —  Parties  as 
affecting. 
See  Court  of  Claims  —  Jurisdiction. 

Covenant  to  arbitrate — Who  Proper  Parties 
to  Action. 
See  Arbitration  and  Rbference,  10. 

Creditors  —  Several  may  join  in  Bill  —  Who 
joined  in  Bills  against  Estates  of  Deceased 
Partners  —  Intervention. 
See  Creditors'  Bill,  8  et  seq. 

Deed  —  Parties  —  Construction  —  When 
adopted. 
See  Deed  —  Construction,  8,  9. 

Defect  of —  Ground  for  Dismissal  of  Appeal 
or  Writ  of  Error. 
See  Appeal  AND  Error — Proceedings 
ABOVE,  119  c<  seq. 

Different  Purchasers  of  Distinct  Parcels  of 

Land  claimed  by  Plaintiff  as  Devisee  or 

Heir  may  be  joined  as  Defendants  —  In 

general. 

See  Equity  Pleading  —  Bill,  11  et  seq. 
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PABTIE8  —  continued. 

Ejectment,  in  general — In  Vermont  —  In 
Tennessee, 
See  Ejectment  —  Plbadino  and  Prac- 
tice, 1  et  seq. 

Equity  —  In  general. 

See  EquiTY  —  Paktibs. 

Executors  and  AdministrcUors — Suits  by  or 
against. 
See  ExECUTOK  and  Administbatob  — 
Suits. 

Federal  Courts  —  Joinder  in,  as  affected  hy 
Process  Acts. 
See  Federal  Coubts  —  P&actice,  32. 

Federal   Courts '•^  Jurisdiction    as    affecting 
Parties  —  Parties  of  Record. 
See  Federal  Courts  —  Jurisdiction, 
35. 

Foreclosure  of  Mortgage  —  Necessary  Parties, 
etc. 
See  Mortgage  —  Foreclosure,  11  et 
seq. 

Fraudulent  Conveyance  —  BiU  to  set  aside. 
See  Fraudulent  Conveyance,  48. 

Identity  necessary  that  Prior  Suit  may  be  a 
Bar. 
See  Lis  Pendens,  11, 12. 

Injunction  Bonds  —  Actions  on. 
See  Injunction,  62. 

Injunctions  —  Proceedings, 

See  Injunction,  6  et  seq.,  50  et  seq. 

Insurance  Policy  in  which  Insurers  join  — 
Action  on. 
See  Insurance  —  Fire,  47. 

Insurance  Policies  —  Suits  on. 

See  Insurance  —  Lipe,  46  et  seq. ;  In- 
surance —  Marine,  143  et  seq. 

Joinder  —  Acquittal  of  one  —  Used  as  Wit- 
ness. 
See  Trespass,  5. 

Joinder  in  Writ  of  Right. 
See  Writ  op  Right. 

Joinder  of  Real  Parties  —  Requirement  there- 
for —  When  satisfied. 
See  Action,  1,  2. 

Joinder  of  Salvors  in  Claim  for  Single  Ser- 
vice. 
See  Appeal  AND  Error— Jurisdiction, 
122. 

Joint  Contract  —  All  Promisees  must  be  joined 
in  Action, 
See  Contract — What  constitutes,  21, 
22. 

Joint  Oumers  of  Merchandise  —  Suit  by  one 
against  Consignee  for  Violation  of  Instruc- 
tions. 
See  Joint  Tenants,  1. 

Judgment  —  Who  Parties — Who  affected,  etc. 
See  Judgment. 


—  continued. 

Judgment  —  Action  against  several —  Against 
one  in  several  Capacities,  etc. 
See  Judgment  —  Rendition  and  Entry, 
16  et  seq. 

Libel  by  Shippers  for  Compensation  for  Injury 
to  Goods  —  Joinder. 
See  Appeal  and  Error — Jurisdiction, 
126. 
Mandamus  —  Necessary  and  Proper  Parties 
—  Joinder. 
See  Mandamus,  78  et  seq. 

Mortgages  —  Parties  thereto. 
See  Mortgage. 

Negotiable  Instruments — When  incompetent  as 

Witnesses. 

See  Bills  and  Notes  —  In  general,  8- 

12. 

New  Parties  — When  brought  in  by  Cross-bill. 

See  Equity  Pleading — Cross-bill,  2, 3. 

Nonjoinder  of  Parties  Plaintiff —  Demurrer. 
See  Pleading  —  Demurrer,  4. 

Partnership  Accounts  —  BiU  to  settle  —  Suits 
against  Firm. 
See  Partnership,  52  6/  seq. 

Principal  may  sue  in   his    own    Name  on 
Agents  Contract,  when. 
See  Agency,  58,  59. 

Prize  Courts  —  Parties  to  Proceedings  therein. 
See  Prize— Practice,  2. 

Proceedings  before   Commissioners   to   settle 

Land  Claims  in  Louisiana,  California,  etc. 

See  Lands  op  United  States  —  Grants 

FROM  Former  Governments,  303  et 

seq. 

Public  Nuisance  —  Bai  for  Relief ---Who 
may  bring —  Who  must  be  joined  as  De» 
fendants. 

See  Nuisance,  12  et  seq. 

Removal  of  Cause  from  State  Court — Par- 
ties as  affecting. 
See  Kemoval  op  Causes,  64  et  seq. 

Review  —  Bill  of —  Who  joined. 
See  Equity  —  Review,  19. 

Salvage  —  Parties  to  Proceedings  for. 
See  Salvage,  14. 

Seamen's  Libel  for  Wages  —  Joinder. 

See  Appeal  and  Error  —  Jurisdiction, 
119. 
Specific  Performance  —  Necessary  Parties  — 
Joinder. 

See  Specific  Performance,  47  et  seq. 
States  as  Parties  to  Suits, 

See  States  —  Suits. 
Suits  by  and  against  the  United  States, 

See  United  States — Suits. 

Sureties   in    Administration   Bond  —  When 
joined  in  Suit  against  Administrator. 
See  Executor  and  Administrator  — 
Bond,  5. 
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—  continiAed. 
Trust  Property  —  Suits  concerning. 
See  TarsT. 

Want  or  Misjoinder  — Objection  not  first  made 
on  Appecd  or  Error. 
See  Appeal  and  Erkob  —  FBOcsssiif  08 

ABOVE,  250. 
Want  of  Parties — BUI,  when  dismissed. 
See  Equity  —  Decree,  10-13. 

Witness —  Competency  of  Party. 

See  Evidence  —  Primabt  and  second- 
AET.  5  ;  Witness  —  Competency,  16 
et  seq. 
Witnesses —  Competency  under  Act  of  \^^, 
See  Witness  —  Competency,  25  et  seq. 

Writ  of  Error,  in  general  —  Joinder  —  Non- 
joinder. 

See  Erbob — Bringing  and  perfecting. 

PABimOlT  —  Jurisdiction  —  Parties  —  Pre- 
sumption —  Partition  Deed  —  Decree,  Effect 
of.]  la  Marylaud,  on  a  proceeding  under  the 
statute  of  17S6,  for  tlie  partition  of  the  estate  of 
an  intestate,  the  court  mav  take  jurisdiction,  al- 
though  none  of  the  heirs  be  of  age.  Thompson 
V.  tolmie,  2  Pet.  157. 

2.  Part  owners  or  tenants  in  common  of  real 
estate,  of  which  partition  is  sought  in  equity, 
have  an  interest  in  the  subject-matter  of  the  suit 
and  in  the  relief  prayed,  so  intimately  connected 
with  that  of  their  co-tenants,  that  if  these  cannot 
be  subjected  to  the  jurisdiction,  the  bill  will  be 
dismissed.    Barney  v.  Baltimore,  6  Wal.  280. 

3.  Where  a  trustee  has  power  to  make  parti- 
tion of  lands,  the  partition  is  not  invalid  because 
intrusted  to  arbitrators,  whose  award  the  trustee 
confirms  by  executing  the  necessary  indenture. 
Phelps  V.  Harris,  101  U.  8.  370. 

4.  A  lawful  partition  among  tenants  in  com- 
mon by  judicial  decree,  and  receipt  thereunder 
by  the  demandant  of  her  lawful  share,  cannot  be 
presumed  from  lapse  of  time,  acquiescence,  and 
the  destruction  of  the  records  of  the  court  having 
jurisdiction  to  make  such  partitions,  where  the 
demandant  married  while  under  ag[e  and  remained 
covert  until  shortly  before  bringing  the  action. 
Weatherhead  v.  Baskermlle,  11  How.  329. 

5.  A  deed  of  lands  sold  on  decree  in  proceed- 
ings for  partition,  under  the  Maryland  statute  of 
1786,  need  not  recite  more  than  the  substance  of 
the  commission  and  of  the  proceedings  thereon. 
Thompson  v.  Tobnie,  2  Pet.  157. 

6.  Recitals  in  the  deeds  of  partition  executed 
by  commissioners,  under  the  decree,  cannot  have 
enect  as  an  adjudication  beyond  the  scope  of  the 
decree ;  nor  will  a  mere  confirmation  of  deeds 
containing  recitals,  going  beyond  the  decree,  be 
deemed  to  indicate  an  intention  of  the  court  to 
go  beyond  its  terms.  McCall  v.  Carpenter,  18 
How.  297. 

7.  A  decree  for  partition  in  a  suit  agunst  the 
heirs  and  a  vendee  of  a  deceased  tenant  in  com- 
mon will  not  estop  the  heirs  from  setting  up 


PASimOH'  —  continued. 
fraud  in  the  deed  of  their  ancestor,  in  a  subse- 
quent ejectment  against  the  vendee,  if  the  pro- 
ceedings in  partition  did  not  involve  the  validity 
of  that  conveyance,    lb. 

8.  Nor  where  the  heirs  were  non-residents, 
and  never  appeared  nor  were  served  with  process 
within  the  jurisdiction.    lb. 

9.  A  record  of  a  suit  in  partition,  resulting 
in  a  decree  and  a  sale  thereunder,  is  admissible 
in  evidence  against  a  stranger  to  those  proceed- 
ings, notwithstanding  irregularities  in  the  con* 
duct  of  the  case  or  in  the  sale.  Gregg  v.  Forsyth, 
24  How.  179. 

10.  In  Illinois,  a  decree  in  a  proceeding  in 
chancery  for  a  partition,  in  analogy  to  the  decree 
in  the  simikir  proceeding  in  England,  merelv 
makes  a  division  and  allotment  of  the  liind.  It 
does  not  transfer  the  title  from  one  co-tenant  to 
another.  That  is  effected  by  the  execution  of 
conveyances  between  the  parties,  which  the  de- 
cree may  compel.    Gay  v.  Parpart,  106  U.  8. 679. 

11.  Where  the  decree  in  such  a  proceeding 
erroneously  declares  the  nature  of  the  estjite 
of  each  co-tenant,  and  immediately  deeds,  inter 
partes,  are  made  which  do  not  follow  the  decree, 
in  a  suit  brought  twelve  years  afterwards  to  per- 
fect the  partition  by  compelling  conveyances  in 
accordance  with  the  decree,  the  court  may  in- 
quire into  the  equities,  and  refuse  tlie  order, 
where  such  an  order  would  be  inequitable.    lb. 

12.  If  the  decree  be  made  by  consent  of  the 

{)arty  a^nst  whom  the  error  is  committed,  and 
le  receive  no  valuable  consideration,  and  if  no 
one  be  interested  but  volunteers,  or  those  who 
have  purchased  with  full  notice  of  the  faxstA,  no 
order  for  conveyances  will  be  made,  but  the  par- 
ties will  be  left  to  their  rights  under  the  convey- 
ances made  at  the  time.    lb. 

13.  One  cannot  be  an  innocent  purchaser  for 
value  who  is  attorney  for  the  pkintiff,  and  who 
purchases  from  him  pending  the  suit  to  enforce 
the  decree,     lb. 

14.  In  Illinois,  where  a  decree  in  partition 
finds  that  due  notice  of  the  proceedings  was 
given  to  the  parties  in  interest,  the  finding  is 
prima  facie,  but  not  conclusive,  evidence  of  the 
fact.     Secrist  v.  Green,  3  Wal.  744. 

15.  In  partition  proceedings  in  Indiana,  the 
order  of  the  court  appointing  the  commissioners 
is  a  determination  tnat  the  application  is  suffi- 
cient, and  tliat  due  notice  of  it  has  been  given. 
This  conclusion  is  not  open  to  collateral  impeach- 
ment.   Hall  V.  Law,  102  U.  S.  461. 

Power  to  make  —  When  included  in  Power  to 
sell,  etc.  —  Power,  when  exhausted. 
See  Power,  4,  6,  26. 

Presumed  after  Long  Possession  in  Severalty, 
See  Joint  Tenants,  2. 

SuU. — What  in  Demand  —  Appellate  Juris- 
diction. 
See  Appeal  and  Ebbob  —  Jubisdig- 
tign,  90. 
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PABTNBBflSIP — What  constitutes  —  Presump- 
tions —  Articles,  Construction  of —  Firm 
Name. 

See  pi.  1-13. 

Powers  of  Partner  over  Partnership  Property ^ 
and  to  bind  his  Fellows. 
See  pi.  14r-39. 

Rights  and  Liabilities  inter  sese  —  Suits  at 
Law  —  In  Equity. 
See  pi.  40-52. 

Rights  and  Liabilities  to  Third  Persons —  Suits 
—  Parties, 
Sec  pL  53-74. 

Dissolution — How  effected  —  Powers  and 
Liabilities  of  Partners  afterwards. 
See  pi.  75-88. 

3-  —  What  constitutes  —  Presumptions  — 
Articles,  Construction  of —  Firm  iVame.  J  Where 
a  merchant  made  arrangements  tliraugb  a  special 
agent  to  consign  goods  to  commission  mercnants 
in  another  city,  but  before  shipping  any  goods 
wrote  them,  stating  the  terms  of  the  transaction, 
saying,  among  other  things,  that  he  should  hold 
them  responsible  for  all  goods  shipped,  it  was 
lield  that  they  were  so  responsible,  although  they 
had  turned  t(ie  goods  over  to  the  agent  through 
whom  the  arrangement  was  made,  and  although 
the  agent  was  to  have  half  of  the  profits  arising 
from  tlie  consignments  as  a  compensation  for 
making  the  arrangement,  with  a  guaranty  of  a 
fixed  sum,  such  an  agreement  not  constituting 
him  a  partner.  Berthold  v.  Goldsmith,  24  How. 
536. 

2.  A  joint-stock  company  formed  for  the  pu> 
pose  of  dealing  in  land  by  purchase  and  sale  may 
DC  a  partnersmp.  Clagett  v.  Kilboume,  1  Black, 
346. 

3.  A  contract  between  two  by  which  one  is  to 
select  and  purchase  lands  to  a  certain  amount 
with  money  to  be  furnished  by  the  other,  the  pur- 
chases to  DC  made  and  tlie  conveyances  to  be 
taken  in  the  name  of  the  latter,  the  lands  to  be 
sold  within  a  certain  time,  and  half  the  net  profits 
to  be  paid  to  the  former  for  his  services  and  ex- 
penses, does  not  make  them  partners.  Seymour 
▼.  Freer,  8  Wal.  202. 

4.  In  a  suit  against  three  to  recover  the  price 
of  a  saw-mill  alleged  to  have  been  sold  to  them 
as  partners,  an  admission  in  the  answer  of  one  of 
them  that  all  were  interested  toother  in  the  busi- 
ness of  sawing  and  manufacturmg  lumber  at  the 
time  the  sale  is  alleged  to  have  oeen  made,  and 
that  they  intended  to  procure  a  saw-mill,  admits 
the  fact  of  the  partnership,  especially  when  it  is 
further  proved  tW  the  mill  was  in  the  possession 
of  all.    Porter  v.  Graves,  104  U.  S.  171. 

5.  Where  A.  and  B.,  partners,  agree  with  C, 
to  receive  him  into  their  business  on  condition 
that  the  company  is  to  become  incorporated,  and 
that  C.  is  to  pay  into  the  firm  at  stated  times, 
for  its  use,  certain  amounta,  and  it  is  provided 
that  no  change  in  the  name  or  character  of  the 
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firm  shall  be  made  until  tlie  corporation  shall  be 
formed,  G.  does  not  become  a  member  of  the 
firm  by  making  payment  as  agreed  before  the 
formation  of  the  corporation.  Drennan  v.  Lon* 
don  Assurance  Co.,  113  U.  S.  51. 

6.  An  agreement  which  provides  that  A.  shall 
obtain  in  his  own  name,  but  on  joint  account  of 
himself,  B.,  and  C,  a  lease  of  a  railroad,  and 
manage  the  same  at  a  stated  salary  for  the  mut- 
ual benefit  of  all,  B.  and  C.  to  furnish  the  cap- 
ital, and  after  its  reimbursement  all  to  share 
equally  in  profits  or  in  losses,  is  an  agreement  of 
partnership,  and  is,  in  Louisiana,  an  ordinary, 
not  a  commercial,  partnership.  Beauregard  v. 
Case,  91  U.  S.  134. 

7.  Where  the  question  was  whether  one  of 
the  defendants  was  a  partner  of  the  other,  it  was 
properly  left  to  the  jury,  on  all  the  evidence,  to 
say  whether  he  was  or  not,  notwitlistandiug  his 
declarations  to  the  plaintiff  that  he  was  not. 
TeUer  v.  Patten,  20  How.  125. 

8.  One  not  in  fact  a  partner  cannot  be  made 
liable  to  third  persons  on  the  ground  of  having 
been  held  out  as  a  pailner,  except  on  the  prin- 
ciple of  equitable  estoppel,  —  that  he  authorized 
himself  so  to  be  held  out,  and  that  the  plainti£f 
gave  credit  to  him.  Thompson  v.  Toledo  First 
National  Bank,  111  U.  S.  529. 

9.  That  real  property  is  held  in  tlie  joint 
names  of  several  owners,  or  of  one  for  the  bene* 
fit  of  all,  is  no  evidence  of  partnership,  the  pre- 
sumption, in  the  absence  of  proof,  being  that  the 
owners  hold  merely  as  joint  tenants  or  tenants 
in  common.    Thompson  v.  Bowman,  6  Wal.  316. 

10.  In  a  suit  brought  to  charge  one  as  a  part- 
ner with  a  debt  due  from  the  firm,  evidence  that 
the  defendant  had  procured  for  a  member  of  the 
firm  a  loan  to  be  used  in  making  a  purchase,  and 
that  such  member  voluntarily  promised  the  de- 
fendant a  part  of  the  profits  to  be  derived  from 
the  transaction,  —  no  definite  share  of  the  profits 
being  named,  —  raises  no  presumption  of  partner- 
ship.   Pleasants  v.  Font,  22  Wal.  116. 

U.  A  stipulation  in  articles  of  copartnership 
that  each  partner  shall  bear  his  own  expenses, 
does  not  apply  to  extra  expenses  of  travellings 
etc.,  while  en^niged  in  the  ousiness  of  the  firm. 
WUhers  V.  Withers,  8  Pet.  355. 

12.  If  the  articles  provide  that  a  partner  shall 
receive  a  certain  share  of  the  profits  of  certain 
sales  of  goods,  ''deducting  the.  actual  expenses 
that  may  appertain  to  the  goods  themselves," 
such  deduction  may  include  taxes,  derk  hire,  and 
advertising.    Foster  v.  Goddard,  1  Black,  506. 

13.  Aluiough  tlie  partnership  articles  adopt 
no  firm  name,  yet  if  the  partnership  business  be 
done  under  a  particular  style,  that  will  he  the 
name  of  the  firm.  Le  Roy  v.  Johnson,  2  Pet. 
186. 

14.  Powers  of  Partner  over  Partnership 

Property,  and  to  bind  his  Fellows.]  An  assign- 
ment by  a  partner,  in  the  name  of  the  partner- 
ship, of  effects  and  credits  of  the  partnership,  for 
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the  lieuefit  of  particular  creditors,  b  yalid.    Ear- 
rison  y.  Sterry,  5  Cranch,  289. 

15.  A  partner  cannot  bind  the  firm  by  a  sub- 
mission of  partnership  interests,  but  he  may  there- 
by bind  himself.    Karthatu  v.  Ferrer,  1  Pet.  222. 

16.  If  a  partner  draw  a  bill  in  his  own  name, 
the  firm  is  not  liable  although  he  anply  the  pro- 
ceeds to  payment  of  a  partnership  deot.  Le  Roy 
v.  Johnson,  2  Pet.  186. 

17.  In  general,  any  member  of  a  trading  firm 
may  bind  the  firm  by  drawing  a  bill  in  the  firm 
name.    Kimbro  v.  Bullitt,  22  How.  256. 

18.  A  partnership  engaged  in  carrying  on  a 
steam  saw- mill  and  in  buying  and  selling  lumber 
is  a  trading  partnership,  and  within  this  rule, 
although  also  engaged  in  farming,  in  which  busi- 
ness there  is,  in  general,  no  occasion  to  draw 
bills.    lb. 

19.  If  one  accept  a  bill  drawn  by  a  member 
of  a  copartnership  in  the  firm  name,  for  the  ac- 
commodation of  tlie  firm,  and  afterwards  pay  it, 
his  right  of  action  against  the  firm  is  not  affected 
by  the  mere  fact  that  that  member  put  the  pro- 
ceeds to  an  unlawful  use.     lb. 

20.  If  the  active  partner  of  a  firm  engaged  in 
a  business  in  which  it  is  customary  to  indorse 
notes  and  obtain  discouuts  indorse  a  note  in  the 
firm  name,  and  procure  it  to  be  discounted  on 
the  account  of  tlie  firm,  he  binds  the  firm,  not- 
withstanding a  secret  agreement  in  the  articles 
that  he  should  not  indorse,  and  an  application  of 
the  proceeds  to  his  own  use.  Winship  v.  United 
States  Bank,  5  Pet.  529. 

21.  A  provision  in  articles  of  copartnership 
that  one  of  the  partners  shall  have  no  right  to 
indorse  negotiable  paper  cannot  be  invoked  to 
invalidate  a  promissory  note  indorsed  by  that 
partner  with  the  firm  name,  in  the  hands  of  a 
oonajide  holder  for  value  without  notice.  Michi- 
gan Insurance  Bank  v.  Eldred^  9  Wal.  544. 

22.  Secret  stipulations  in  articles  of  copart- 
nership in  restriction  of  the  powers  usually  pos- 
sessed by  partners  in  such  business  do  not  affect 
persons  wno  deal  with  a  partner  on  account  of 
the  firm,  in  ignorance  of  their  existence.  Win- 
ship  V.  United  States  Bank,  5  Pet.  529. 

23.  It  makes  no  difference  to  the  application 
of  this  rule  whether  the  partnership  be  ostensi- 
ble or  dormant.    lb. 

24.  A  partner  cannot  apply  partnership  prop- 
erty in  payment  of  his  individual  debt,  and  an 
attempted  application  will  not  devest  the  title  of 
the  firm  in  favor  of  his  creditor,  although  such 
creditor  have  no  notice  of  the  ownership  of  the 
firm.     Rogers  v.  Batchelor,  12  Pet.  221. 

25.  There  is  no  presumption  that  the  contents 
of  a  letter  written  by  a  partner  in  his  own  name 
were  known  to  his  copartner,  or  assented  to  by 
him,  although  part  of  the  contents  of  the  letter 
related  to  business  of  the  firm.    lb. 

26.  Where  two  persons,  having  carried  on 
business  as  a  firm,  assumed  to  be  a  corporation, 
and  one  of  them,  as  agent  of  the  supposed  cor- 


—  continued, 

poration,  executed  a  mortgage  of  personalty,  the 
other  assenting,  it  was  held  that  the  mortgage 
was  valid.     Anthony  v.  Butler,  13  Pet.  423. 

27.  A  partner  cannot,  by  reason  of  the  part- 
nership  alone,  confess  judgment  for  the  firm  so 
as  to  bind  his  copartners.  Clark  v.  Bowen,  22 
How.  270. 

28.  Where  a  judgment  so  confessed  has  been 
set  aside  as  to  the  partner  who  did  not  jom  in 
the  confession,  it  should,  on  motion  of  the  judg- 
ment creditor,  be  set  aside  as  to  the  other  part- 
ners also.    lb. 

29.  If  a  firm  of  commission  merchants  have 
ffoods  for  sale  on  commission,  and  one  of  the 
nrm  fraudulently  represent  to  the  owner  that  a 
proposed  purchaser  is  in  ^od  credit  when  he  is 
m  fact  insolvent,  and  so  mduce  him  to  consent 
to  a  sale,  and  the  sale  be  made  and  the  ,firm  re- 
ceive the  commission,  the  firm  will  be  liable  for 
the  fraud.     Castle  v.  Bullard,  23  How.  172. 

30.  A  purchaser  of  the  rights  of  a  partner, 
whatever  the  hmguage  of  the  conveyance,  ac- 
quires not  an  ownership  of  specific  effects,  but 
only  a  right  to  a  share  in  the  surplus  remaining 
on  settlement  of  the  partnership  accounts.  New 
York  Fourth  National  Bank  v.  New  Orleans  ff 
CarroHon  Railroad  Co.,  11  Wal.  624. 

31.  A  deed  the  testimonium  clause  of  which 
recites  that  A.  &  B ,  a  firm,  by  one  of  its  mem 
bers,  "have  thereto  set  their  hands  and  scab," 
signed  and  sealed  by  such  member  alone,  may  be 
deemed  the  deed  of  all  the  partners,  on  proof  that 
they  authorized  its  execution,  and  afterwards  ao» 

Suiesced  with  full  knowledge  of  what  had  beoi 
one.     Gibson  v.  Warden,  14  Wal.  244. 

32.  While  the  right  of  a  partner  to  sign  the 
firm  name  to  a  contract  of  indemnity  must  be 
clearly  shown,  it  need  not.  necessarily,  be  shown 
by  written  authority.  Moron  v.  Praiher,  23 
Wal.  492. 

33.  That  an  assignment  signed  in  the  name 
of  a  firm  by  one  member  of  it  recited  the  assign- 
ment to  be  that  of  the  member  si^ng  it,  and 
otherwise  made  no  mention  of  the  firm,  will  not 
enable  the  other  member  to  deny  that  his  inter- 
est passed,  it  appearing  that  he  authorized  the 
assignment  of  the  interest  of  the  firm,  and  re« 
ceived  for  the  firm  the  consideration  of  the  as- 
signment.    George  v.  TaU,  102  U.  S.  564. 

34.  A  member  of  a  partnership  which  holds 
itself  out  as  engaged  in  the  business  of  dealing 
in  grain  is  not  necessarily  bound  by  contracts 
made  in  behalf  of  the  firm  by  another  member  of 
it,  involving  purchases  of  grain  in  distant  markets 
for  future  delivery,  to  an  amount  out  of  all  pro* 
portion  to  the  means  of  the  firm.  Irwin  v.  Wil- 
liar^  110  U.  S.  499. 

35.  One  member  of  a  mining  partnership  has 
the  right,  without  consulting  his  associates,  to 
sell  his  interest  in  the  partnership  to  a  stranger 
or  to  one  of  his  associates.  By  so  doing  no  re- 
lation of  trust  or  confidence  is  violated.  Bissell 
T.  Foss,  114  U.  S.  252. 
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36.  And  where  A.  and  B.,  members  of  such 
a  partnership,  had  oonsnlted  together  in  rehition 
to  baying,  in  behalf  of  themselves  and  of  C,  an- 
other partner,  an  outstanding  interest,  and  B. 
and  G.  finally  purchased  such  interest,  concealing 
from  A.  the  fact  that  they  were  negotiating  for 
it,  it  was  held  that  A.  conld  claim  no  benefit 
from  the  transaction.  [Bbadley  and  Matthews, 
JJ.,  dissenting.]    lb. 

37.  It  is  to  be  presumed  that  all  the  mem- 
bers of  a  firm  ha?e  access  to  the  partnersliip 
books,  and  know  their  contents ;  but  that  pre- 
sumption may  be  rebutted.  Winship  v.  United 
States  Bank,  5  Pet.  529. 

38.  The  several  members  of  a  firm  are  pre- 
sumed to  have  full  knowledge  of  entries  in  the 
partnershiff  books,  and  to  consent  to  their  allow- 
ance.    Withers  v.  Withers,  8  Pet.  355. 

39.  When  knowledge  of  a  partner  that  goods 
have  been  illegally  imported  is  to  be  considered 
knowledge  of  the  firm.  Stochvell  v.  United 
States,   13   Wal  531. 

40.  Rights  and  Liabilities  inter  sese  — 

Suits  at  Law  —  In  E<juity.'\  A  member  of  a 
mercantile  firm  may,  in  general,  enter  into  a 
contract  for  personal  service  to  a  third  person, 
in  which  his  firm  shall  have  no  interest ;  and  he 
may  maintain  an  action  in  his  own  name  for  the 
services  rendered,  although  he  conducted  the 
correspondence  in  the  firm  s  name,  and  promised 
his  partners  an  interest  in  the  business.  Law  v. 
Cross,  1  Black,  533. 

41.  Although  in  matters  pertaining  to  the 
business  of  the  partnership  a  partner  is  not  per- 
mitted to  traffic  for  his  private  advantage,  but  is 
beld  accountable  for  all  profits,  in  other  matters 
he  is  by  law  under  no  such  restraint.  Thus,  if  a 
member  of  a  firm  in  "  a  general  produce  busi- 
ness" enter  into  a  secret  arrangement  with  a 
third  person,  tlirough  which  he  acquires  title  to 
property  on  which  the  firm  has  a  mortgage,  and 
which  the  firm  desires  to  purchase,  on  payment 
of  the  mortgage  debt,  he  cloes  not  take  in  trust 
for  his  copartners.  Wheeler  v.  Sage,  1  Wal. 
518. 

42.  Where  one  partner  has  bj  agreement  full 
ftud  exclusive  control  of  the  a£nirs  of  the  con- 
cern, but  communicates  no  information  to  his 
copartner,  who  resides  at  a  distance  and  relies 
on  him  for  true  accounts,  his  relation  to  his  co- 
partner, whatever  the  relation  of  partner  to  co- 
partner in  genend,  is  fiduciary,  ana  governed  bv 
the  law  of  that  relation.  Brooks  v.  Martin,  2 
Wal.  70. 

43.  One  of  two  partners  who  schemes  for  the 
purpose  of  fraudulently  depriving  the  other  of 
the  profits  of  the  partnership,  may  be  charged  as 
trustee  for  the  partner  thus  wronged,  to  the  ex- 
tent of  the  amount  fairly  belonging  to  him.  Am- 
bler y.  Whipple,  20  Wal.  546.  And  see  Ambler 
T.  WhippU,  23  Wal.  278. 

4C  A  promissory  note  given  by  one  member 
of  a  oommercud  company  to  another  member  for 
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the  use  of  the  company,  will  support  an  action 
by  the  promisee  in  his  own  name  against  the 
maker,  although  the  money,  when  recovered, 
would  belong  to  the  company.  Van  Ness  v. 
Forrest,  8  Cranch,  30. 

45.  The  assignee  of  a  partner  in  a  partnership 
formed  to  deal  in  land  may  maintain  a  bill  against 
the  other  partners  and  the  agent  of  the  pai-tner- 
ship  for  discovery  and  an  account.  Pendleton 
V.  Wambersie^  4  Cranch,  73. 

46.  Where,  on  retirement  of  a  partner,  his 
copartners  receive  the  partnership  effects,  cove- 
nanting to  apply  them  in  payment  of  the  firm 
debts,  and  to  pay  him  a  oeitain  sum  if  so  much 
be  collected,  the  retired  partner  may  have  an 
account  and  relief  in  equity  if  his  copartners  fail 
to  perform.    Kelsey  v.  Hcbby,  16  Pet.  269. 

47.  Where  a  contract  of  copartnership  in 
business  confessedly  contrary  to  public  policy, 
and  illegal,  has  been  carried  out  to  the  comple- 
tion of  we  contemplated  operation,  the  managing 
partner,  who  holds  the  profits,  cannot  evade  an 
account  and  division  in  equity  by  asserting  the 
illegal  character  of  the  original  contract.  [Ca- 
TBON,  J.,  dissenting.]  Bro5cs  v.  Martin,  2  Wal. 
70. 

48.  Eouity  will  assume  jurisdiction  of  a  bill 
to  settle  tne  partnership  accounts  of  a  firm  of  at- 
romovs,  a  discovery  being  necessary.  Denver 
V.  Roane,  99  U.  S.  355. 

49.  A  partner  who,  without  reason  and  with- 
out his  consent,  is  deprived  of  his  share  of  the 
profits  of  a  partnership  venture  by  his  partner 
and  a  third  person,  may  maintain  a  suit  in  equity 
to  recover  it  from  them.  Pearce  v.  Ham,  113 
U.  S.  585. 

50.  Beneficiaries  of  a  deceased  partner  cannot 
maintain  a  bill  for  nn  account  ajpinst  the  admin- 
istrator, who  during  their  minority  was  also  their 
guardian,  and  who  allowed  the  ousiness  to  be 
continued  by  the  surviving  partners  for  several 
years  without  filing  any  inventory  or  account, 
where  he  acted  in  good  faith,  where  the  property 
increased  in  value,  and  where  for  more  than 
seven  years  since  coming  of  age  they  have  re- 
ceived their  shares  of  the  profits  and  annual 
statements  of  account.  They  must  be  deemed 
to  have  acquiesced.  Hoyt  v.  Sprague,  103 
U.  S.  613. 

51.  In  stating  a  partnership  account,  where 
one  partner  has  had  entire  charge  of  the  business, 
he  siiould  be  debited  with  the  entire  capital  and 
the  proceeds  of  sales;  and  if  the  capital  con- 
sistea  of  stock  which  has  been  used  in  the  busi- 
ness, or  disposed  of  and  the  proceeds  debited, 
he  should  be  credited  therewith  in  the  amount  at 
wliich  it  was  originally  charged.  Gunnell  v. 
Bird,  10  Wal.  304. 

52.  To  a  bill  by  an  assignee  of  a  partneri 
merely  for  a  settlement  of  tne  partnership  ac- 
counts, one  who  lias  succeeded  to  the  rij^hts  of 
another  partner,  but  not  to  his  obligations,  is 
not  a  proper  party.    New  York  Fourth  National 
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Bank  v.  New  Orleans  jr  Carrclton  Railroad 

Co..  11  Wal.  624. 

53.  Rights   and    LiabUitieM   to   Third 

Persons  —  Suits  —  Parties,]  Where,  as  in  Lou- 
isiana, members  of  aa  ordinary  partnership  are 
onlj  liable  to  their  common  creditor  for  their 
proportional  part  of  the  indebtedness  of  the  part- 
nership, one  partner  cannot  offset  or  oppose  the 
compensation  of  the  personal  demand  of  his  as- 
sociate to  the  claim  of  their  common  creditor. 
Beauregard  v.  Case,  91  U.  8.  134. 

54.  In  Louisiana,  the  contract  of  a  mercantile 
firm  creates  an  obligation  in  solido  ;  and  two  of 
the  partners  may  be  sued  thereon,  if  tlie  third 
be  out  of  the  jurisdiction.  Breedlove  ▼.  Nicolet^ 
7  Pet.  413. 

55.  In  Mississippi,  suits  on  written  promises 
of  copartners  may  be  brought  against  one  or 
more  of  them;  and  if  three  be  sued,  and  one 

Slead  and  two  be  defaulted,  the  plaintilF  may 
iscontinue  as  to  the  one  who  defends,  and  take 
judgment  by  default  against  the  others.  Amis 
V.  Smithy  16  Pet.  303. 

56.  A  partnership  obligation  is  not  to  all  in- 
tents the  several  obligation  of  each  partner  as 
well  as  the  joint  obligation  of  all,  but  only  the 
several  obligation  of  each  so  far  that,  in  an  action 
against  one,  judgment  may  pass  for  the  entire 
demand  if  the  nonjoinder  be  not  pleaded.  Ma^ 
son  V.  Eldred,  6  Wal.  231. 

57.  Where,  in  Louisiana,  the  prayer  of  the 
petition,  in  a  suit  against  defendants  as  partners, 
seeks  a  judgment  in  solido,  being  based  upon  the 
hypothesis  that  the  partnership  is  a  commercial 
partnership,  while  the  pleadings  and  proofs  show 
it  to  have  been  an  orainary  one,  a  verdict  and 
judgment  may  properly  be  rendersd  against  each 
defendant  for  his  proportionate  share  of  the  debt. 
Beauregard  v.  Case,  91  U.  S.  134. 

58.  Where  several  are  jointly  interested  in 
i  series  of  vovages,  although  a  stranger  may  not 
be  introdttcea  as  a  partner,  during  their  pen- 
dency, the  interest  of  one  may  be  assigned,  and, 
on  the  termination  of  the  enterprise,  the  assignee 
may  maintain  a  bill  for  an  account  against  tlie 
master  and  supercargo,  one  of  them,  the  other 
proper  parties  being  joined.  Mathetoson  v. 
Clarke,  6  How.  122. 

59.  A  partner  cannot  recover  his  share  of  a 
debt  due  to  the  partnerahip  in  an  action  at  law 
w^inst  the  debtor,  prosecuted  in  his  name  alone. 
Vinal  V.  West  Virginia  OUSrOU  Land  Co.,  110 
U.  S.  215. 

60.  Where  the  rights  of  a  purchaser  from  a 
member  of  a  partnersnip  are  denied  by  the  other 
membera  of  it,  his  remedy  is  by  a  bill  for  a 
settlement  of  the  partnerahip  accounts ;  and  to 
such  a  bill  all  of  the  partnera,  including  his 
vendor,  are  necessary  parties.  New  York  Fourth 
National  Bank  v.  New  Orleans  if  Carrolton 
Railroad  Co.,  11  Wal.  624. 

61.  The  hein-at-law  are  not  necessary  parties 
to  a  bill  by  an  administrator  against  the  paitnen 
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of  the  intestate  for  an  account  of  the  partnerahip 
dealings,  and  it  makes  no  difference  that  the  ad- 
ministrator alleges  himself  to  be  sole  heir.  Moore 
V.  Huntington,  17  Wal.  417. 

62.  In  a  state  where,  iu  trials  of  suits  by  or 
against  partnera,  proof  of  partnerahip  is  by  stat- 
ute unnecessary  to  the  maintenance  of  the  action, 
an  averment  iu  a  declaration  that  A.  and  B., 
trading  as  A.  &  Co.,  complain  of  C.  and  D.,  trad- 
ing as  C.  &  Co.,  sufficiently  avere  partnerahip 
to  oring  the  case  within  the  statute.  Cooper  v. 
Coates,  21  Wal.  105. 

63.  The  debt  of  an  individual  paH^ner  becomes 
an  equitable  claim  against  the  assets  of  the  firm 
on  agreement  between  its  membera  tliat  the  firm 
shall  pay  it.    Finley  v.  Lynn,  6  Cranch,  238. 

64.  Partnera  have  the  right  as  between  them- 
selves to  control  the  assets  of  the  firm,  and  so 
to  appropriate  them  to  the  payment  of  a  claim  by 
onejMirtner  on  the  firm.  McCormick  v.  Gray, 
13  How.  26. 

65.  The  interest  of  one  of  the  partnera  in  a 
partnerahip  formed  for  dealing  in  land  is  subject 
to  levy  and  sale  on  execution  in  the  same  manner 
and  with  like  effect  as  partjierahip  personal  prop- 
erty.    ClageU  v.  Kilboume,  1  Black,  346. 

66.  A  Durchaser  at  such  a  sale  takes  only  the 
interest  of  tlie  partner,  subject  to  an  adjustment 
of  tlie  partneranip  dealings,  and  cannot  maintain 
ejectment,  but  must  seek  his  remedy  in  eouity  on 
a  bill  praying  for  such  an  adjustment,    lo, 

67.  Tbe  creditor  of  a  partnerahip,  one  member 
of  which  has  died,  need  not  firat  exhaust  his 
remedy  at  law  against  the  survivor,  but  may,  at 
his  option,  proceed  in  equity  against  the  estate  of 
the  deceased  partner.    Nelson  v.  HiU,  5  How. 

127. 

68.  The  separate  estele  of  a  partner  cannot  in 
equity  be  apphed  to  the  payment  of  partnerahip 
debts  until  the  separate  creditora  have  been  fully 
paid.  Thus,  a  bill  filed  by  the  partnerahip  cred- 
itora to  procure  a  division  pari  passu  of  separate 
estete  appropriated  by  the  debtor  by  a  deed  of 
trust  to  separate  creditora  was  held  not  to  avail 
to  deprive  the  separate  creditora  of  their  priority. 
MurriU  v.  NeiU,  8  How.  414. 

69.  4f  the  executor  of  a  deceased  partner 
consent  to  the  continuance  of  the  business  by 
the  surviving  partnera  with  tlie  assets  of  the 
firm,  his  lien  on  property  thereafter  acquired  will 
be  postponed  to  that  of  creditora,  where  a  case 
arises  for  an  equitable  manhalling  of  assets,  —  as, 
for  instance,  where  the  surviving  partnera  make 
a  general  assignment  for  the  benefit  of  creditora : 
and  in  such  case  the  beneficiaries  of  the  deceased 
partner's  estete  cannot  have  priority  over  the 
claims  of  creditora  upon  the  partnerahip  assete. 
Hoyt  V.  Sprague,  103  U.  S.  613. 

70.  Where  a  testetor  directe  that  his  capital 
and  interest  in  a  firm  shall  remain  therein,  and 
be  chargeable  for  ite  debte  and  liabilities,  but  that 
his  other  property  shall  not  be  so  chargeable, 
such  other  property  cannot  be  subjected  to  the 
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pajmeut  of  debts  of  the  firm  contracted  after  the 
testator's  death.  Jones  v.  Walker,  103  U.  S.  444. 

71.  And  dividends  of  profits  accruing  after 
the  testator's  death  having  been  fairly  made 
among  tlie  devisees,  the  payment  of  such  divi- 
dends not  having  impaired  the  capital  embarked 
iu  the  business,  nor  witlidrawn  what  was  neces- 
sary to  pav  debts  due  when  the  dividends  were 
paid,  the  devisees  cannot  be  compelled  to  refund, 
although  the  firm  afterwards  become  bankrupt.  lb. 

72.  Real  estate  purchased  with  partnership 
funds  for  partnership  uses,  although  the  title  be 
taken  in  the  name  of  one  partner,  is  in  equity 
treated  as  personal  property,  so  far  as  may  be 
necessary  tx>  pay  partnership  debts  and  to  ad- 
just equities  between  the  pailners ;  and  for  this 
purpose,  in  case  of  the  death  of  such  partner,  the 
survivor  may  sell,  and  although  he  cannot  trans- 
fer the  legal  title,  that  having  passed  to  heirs  or 
devisees,  the  sale  vests  the  equitable  ownership, 
and  the  purchaser  mav,  in  equity,  compel  them  to 
convey.     Shanks  v.  Klein,  104"U.  S.  18. 

73.  The  surviving  member  of  a  firm  may  pay 
his  own  debts  with  tlie  firm  assets,  if  no  proceed- 
ings are  instituted  by  the  representatives  of  the 
deceased  partner  or  by  the  creditors  of  the  firm, 
without  being  chargeable  with  a  fraud  in  law  on 
the  firm  creditors,  and,  in  Mississippi,  without 
being  liable,  under  the  stAtnte,  to  an  attachment, 
in  the  absence  of  an  actual  intent  to  defraud,  —  the 
statutes  of  that  state  not  forbidding  preferences, 
if  bona  fide  and  without  int.ent  to  secure  a  benefit 
to  the  debtor.  Fitzpairick  v.  Flannagan,  106 
XJ.  S.  648 ;  McGinty  v.  Flannagan,  Id.  661. 

74.  A  creditor  of  a  firm  cannot  maintain  a  bill 
to  subject,  in  satisfaction  of  his  claim,  property 
which  formerly  belonged  to  the  firm,  but  which, 
by  virtue  of  the  transfer  of  the  interest  of  one  of 
the  partners  to  his  individual  creditor  in  payment 
of  a  just  debt,  snch  transfer  being  assented  to  by 
the  other  partner,  had  come  to  the  hands  of  a 
third  person  for  a  valuable  consideration,  the 
firm  and  both  members  of  it  being  insolvent. 
Ca.*e  V.  Beaurerjard.  99  U.  S.  119. 

75.  Dissolution— How  effected — Powers 

and  Liabilities  of  Partners  ajtenoards.']  War 
dissolves  partnerships  between  citizens  of  the  bel- 
ligerent jiations,  and  devolves  upon  non-resident 
partners  the  duty  of  withdrawing  their  interests 
from  the  enemy's  country  in  order  to  save  them 
from  being  treated  as  enemy's  property.     The 

William  Bagaley,  5  Wal.  377. 

76.  A  partnership  in  the  ownership  of  land, 
the  land  oeiiig  its  only  subject-matter,  is  ter- 
minated by  a  sale  of  the  land.  Thompson  v. 
Botrman,  6  Wal.  316. 

77.  The  bad  character  and  dninken  and  dis- 
honest habits  of  a  partner  do  not  justify  his  co- 
partner in  treating  the  partnership  as  at  an  end, 
and  in  taking  to  himself  all  the  oenefits  of  their 
joint  labors  and  joint  property.  AnMer  v.  Whip, 
pie,  20  Wal.  546.  And  see  Ambler  v.  Whipple, 
83  Wal.  278. 
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78.  A  member  of  a  "mining  partnership" 
may  couvey  his  interest  in  the  mine  and  business 
witliout  dissolving  the  partnership.  Kahn  v. 
Central  SmeUing  Co.,  102  U.  S.  641. 

79.  Although  the  liability  of  a  deceased  co- 
partner may  be  extended  by  contract  beyond  his 
death,  in  the  absence  of  such  a  stipulation,  even 
in  the  case  of  a  partnership  for  a  term  of  years, 
the  death  of  a  partner  will  operate  as  a  dissolu- 
tion.    Scholefield  v.  Eichelberger,  7  Pet.  586. 

80.  Although,  in  general,  the  death  of  a  part- 
ner will  dissolve  the  copartnership,  yet  a  partner 
may  by  will  provide  for  its  continuance,  and,  in 
doing  so,  bind  all  or  a  specific  part  of  his  estate. 
Burwell  v.  MandeviUe,  2  How.  660. 

81.  The  most  unambiguous  language  is  neces- 
sary to  manifest  an  intention  to  render  the  gen- 
eral assets  liable,     lb. 

82.  In  general,  a  dissolution  of  partnership 
operates  as  a  revocation  of  the  power  in  one 
partner  to  bind  another  by  contract.  Bell  v. 
Morrison,  1  Pet.  351. 

83.  An  acknowledgment  by  a  partner,  after 
the  dissolution  of  the  partnership,  will  not  re- 
move the  bar  to  an  action  against  the  firm.     lb. 

84.  An  admission  of  a  partner,  made  after  a 
dissolution  of  the  partnership,  is  not  evidence  to 
bind  the  firm.  Thompson  v.  Bowman,  6  Wal. 
316. 

85.  After  the  dissolution  of  a  partnership,  one 
partner  has  no  implied  authority  to  cause  tne  ap- 
pearance of  another  to  be  entered  in  a  suit  brought 
against  the  firm.  Thus,  if  one  assume  to  enter  an 
appearance  for  another  who  is  a  non-resident  of 
the  state  and  who  b  not  served  with  process,  the 
want  of  authority  may  be  set  up  in  defence  to  an 
action  on  the  judgment,  when  the  action  is  brought 
in  another  state,  although  the  defence  would  not 
avail  in  an  action  brought  in  the  state  where  the 
judgment  was  renderea.  [Waite,  C.  J.,  Strong 
and  Hunt,  JJ.,  dissenting.]  HaU  v.  Lanning, 
91  U.  S.  160. 

86.  On  a  bill  by  an  administrator  against 
partners  of  the  intestate  for  an  account,  the  de- 
fendants should  be  charged  with  such  a  sum  only 
as  by  reasonable  care  and  diligence  they  could 
get  for  the  assets  in  closing  the  business,  whether 
tiieir  value  at  the  date  of  tne  intestate's  death  or 
not.     Moore  v.  Huntington,  17  Wal.  417. 

87.  Where  the  membei*s  of  a  firm,  believing  it 
to  be  solvent,  dissolve  it,  and  the  outgoing  partner 
is  repaid  his  capital  from  money  borrowed  by  the 
remaining  partners  on  their  credit  and  responsi- 
bility as  a  new  firm,  and  it  afterwards  turns  out 
that  the  firm  was  insolvent  at  the  time  of  the  dis- 
solution, the  lender  of  the  money  to  the  new  firm 
has  no  claim  against  the  outgoing  partner.  Penn 
Bank  v.  Furness,  114  U.  S.  376. 

88.  Notice  of  dissolution,  to  protect  a  retiring 
partner,  may  be  given  by  any  means  which  wiO 
fairly  publish  it,  —  by  the  withdrawal  of  the  ex- 
terior mdications  of  partnership,  by  an  advertise- 
ment, or  by  other  means  sanctioned  by  local  usage, 
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as  well  as  by  publication  iu  a  newspaper.    Love- 
joy  V.  Spofford,  93  U.  S.  430. 

Articles  of  Partnership  not  Evidence  against 
Third  Persons  to  show  when  Partnership 
toas  fanned. 
See  EviDENCB  —  Hearsay,  27. 

Assignee  of  a  Share  in  Pending  Adventure  — 
When  liable  to  Partner. 
See  CJoNTRACT  —  What  constitutes,  1. 

Authority  to  bind  Copartner  —  How  proved. 
See   TaiAL  —  Inteoduction    of    Evi- 
dence, 9. 

Bankruptcy  of  Firm  or  Member  thereof. 

See  Bankruftct  —  Pabtnershifs,  etc., 
1-4. 

Between  Drawer  and  Holder  of  Bill,  Effect  of 
on  Right  to  Notice  of  Non-payment. 
See  Bills  and  Notes — Indobsement, 
70. 
Dissolution  by  War  of  Rebellion, 
See  Trading  with  Enemy,  33. 

Earnings  of  Vessel — Jurisdiction  in  Admi- 
ralty. 
See  Admiralty — Jurisdiction,  72. 

Insurance  by  Member  on  Firm  Property  "  as 
Property  may  appear  "  covers  only  Interest 
of  Member, 
See  Insurance  —  Marine,  23. 

Insurance  in  Name  of  Firm. 
See  Insurance  —  Fire,  4. 

Partner —  Acknowledgment  of  Debt  by  one  — 
Statute  of  Limitations. 
See  Limitation  —  Exceptions  and  In- 
terruptions, 79. 

Partner  —  Declaration  of  one  as  Evidence 
against  another. 
See  Evidence  —  Hearsay. 

Partner,    Fraud   of —  Affects    Co-partners 
sharing  in  Proceeds,  notwithstanding  their 
Discharge  in  Bankruptcy. 
See  Bankruptcy  —  Discharge,  12. 

Partner  —  Knowledge  of  one  of  Illegality  of 
Importation,  Knowledge  of  Firm. 
See  Duties  —  Penalties  and  Forfei- 
tures, 48. 

Partner  —  Neutral  Domicile  of  Partner  as 
affecting  Right  of  Capture. 
See  Capture  —  Lawful  Prize,  7,  8,  18. 
Partner — Retirement  as  affecting  Right  to 
continue  Business  licensed  under  Internal 
Revenue  Laws. 
See  Internal  Revenue — Assessment 
AND  Collection,  6. 

Partner  —  Submission  to  Arbitration  by  one 

—  Effect. 

See  Arbitration  and  Reference,  33. 

Partner  sued  for  Partnership  —  Non-Joinder 

—  Plea  in  Abatement. 

See  Pleading — Dilatory  Pleas,  2. 


—  continued. 
Pleading — What    Sufficient    Allegation    of 
Partnership  after  Verdict. 
See  Pleading  —  Aider  by  Verdict,  14. 

Public    Debtors  —  Partners  —  Governments 
Right  to  Priority  of  Payment. 
See  United  States  —  Priority  of  Pay- 
ment, 17. 

Settlement  of  Partnership  Affaxtt —  Relief  in 
Equity. 
See  Equity  —  Jurisdiction,  100, 101. 

TAZT  TEarOBXAMCE'- Specific   Performance 
—  Part  Performance  as  Ground. 
See  Specific  Performance,  37  et  seq. 

PASTVS  8BQUITUB   TESTBXMi -^  Rule,  when 
followed. 

See  Slavery,  4. 

FA88EFOEB8  —  Rights,  etc.  —  In  general. 

See   Cabbieb  —  Passengers   and   Ef- 
fects. 

FA88P0BT  —Not  of  itself  Evidence  of  Citizen- 
ship. 
See  Citizen,  5. 

FATEHT  —  Agreement  between  Joint  Owners  — 
Illegal  as  in  Restraint  of  Trade,  when. 
See  Contract  —  What   constitutes, 
36,  37. 
Assignment  of  Patent  —  In  general. 
See  Patent  —  Assignment. 

Construction  —  In  general. 

See  Patent  —  Construction. 

Identity  between  Things,  in  general. 

See   Patent  —  Infringement;  Patent 
— Patentability;  Patent — Reissue. 

Infringement  —  What    constitutes  —  Suits 
therefor. 

See  Patent  —  Infringement. 
Issue  —  In  general. 

See  Patent  —  Issue. 

License  to  use,  etc,  —  In  general. 
See  Patent  —  License. 

Patentability  of  Inventions  —  In  general. 
See  Patent  —  Patentability. 

Power  of  Congress  over  —  In  general. 
See  Patent  —  Power  of  Congress. 

Reissue  —  In  general. 

See  Patent  —  Reissue. 

Subjected  in  Equity  to  Payment  of  Patentee^ B 
Debts. 
See  Creditor's  Bill,  5. 

Validity  —  In  general  —  Prior  use  as  affect* 
ing,  etc. 
See  Patent— Validity. 
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PATENT  —  A88IGHME1IT  —  What  constitutes  an 
Assignment  —  What  it  conveys  —  Legal  or  equi- 
table  Title  —  Right  to  reissue —  Right  to  use  the 
Article,  etc."]  Where  a  recorded  iustrumeut  is 
clearly  an  assigiimeat  of  a  patent,  its  effect  will 
not  be  so  limited  as  to  make  it  a  mere  license,  be- 
cause by  an  unrecorded  instrument  of  even  date, 
referred  to  therein,  its  operation  is  restricted  and 
limited.    LiiUeJitld  v.  Perry,  21  Wal.  205. 

2.  A  deed  conveying  all  the  grantor's  prop- 
erty of  every  kind  carries  patent-ri^lits  and  ex- 
tensions thereof.  Philadelphia.  Wilmington,  jr 
Baltimore  Railroad  Co,  y.  Trimble,  10  Wal.  367. 

3.  A  deed  by  which  a  patentee  conveys  all  his 
right,  title,  and  interest  in  the  invention,  and  all 
right,  title,  and  interest  that  may  be  secured  to 
him  from  time  to  time,  to  be  held,  to  the  end  of 
the  term  for  which  letters-patent  are  or  may  be 
granted,  carries  the  entire  invention,  with  all 
iterations  uid  improvements,  and  all  patents 
and  extensions.    [B&adlet,  J.,  dissenting. J    lb. 

4.  If  an  inventor  assign  all  right  to  his  inven- 
tion, and  the  deed  of  assignment  be  duly  re- 
corded before  the  letters-patent  are  issued,  the 
legal  title  will  inure  to  tne  assignee  on  their 
issuance.  [Daniel,  J.,  dissentmg.l  Gayler  v. 
WUder,  10  How.  477. 

5.  A  contract  for  the  assignment  of  a  renewed 
patent  to  the  assignee  of  the  original,  although 
yet  to  be  obtained,  will  convey  a  valid  equitable 
title.  Hartshorn  v.  Day,  19  How.  211 ;  Day 
V.  Union  India-Rubber  Co.,  20  How.  216. 

6.  A  grant  of  an  extension  of  a  patent  before 
the  extension  is  issued  carries  the  legal  sjs  well 
as  the  equitable  interest,  if  the  terms  of  the 
grant  be  proper  to  that  end.  Philadelphia,  Wil- 
mington, if  Baltimore  Railroad  Co.  v.  Trimble, 
10  Wal.  367. 

7.  Where  a  patentee,  who  has  an  application 
pending  for  a  patent  covering  an  improvement  in 
the  invention  patented,  assigns  all  the  right,  title, 
and  interest  which  he  then  has  or  thereafter  may 
have  to  the  invention,  improvement,  and  patent, 
or  to  the  patents  that  may  be  granted  for  the  in- 
vention, or  for  any  improvement  therein,  such 
assi^ment  embraces  a  patent  obtained  on  an 
application  afterwards  filed  for  an  improvement 
in  the  invention  covered  bv  the  original  patent. 
LUtlefield  v.  Perry,  21  Wal.  205. 

8.  A  deed  whereby  a  patentee  constitutes  the 
grantee  therein  his  attorney  irrevocable  to  hold 
a  renewed  patent  for  the  use  of  the  assignees  of 
the  original  and  their  licensees,  passes  the  entire 
ownership  for  their  benefit.     Hartshorn  v.  Day, 

19  How.  211 ;  Day  v.  Union  India-Rubber  Co., 

20  How.  216. 

9.  QucBre,  whether  an  assignee,  to  have  a  right 
as  such  to  a  reissue,  must  be  an  assignee  of  the 
entire  interest.  Patent  Commissioner  v.  White- 
ley,  4  Wal.  522. 

10.  Where  an  inventor  assigns  his  invention 
before  the  issue  of  letters-patent,  and  letters  are 
lawfully  issued  to  the  assignee  in  his  own  name, 
the  assignee,  where  the  instrument  of  assignment 


FATEHT  —  AS8I0HMENT  —  continued, 
does  not  show  a  different  intention,  may  obtain  a 
renewal  on  the  expiration  of  the  original  term. 
Hendrie  v.  Sayles,  98  U.  S.  546. 

U.  The  assignee  of  a  patent-ri^ht  takes  sub- 
ject to  the  legal  consequences  of  pnor  acts  of  the 
patentee.    McClurg  v.  Kingsland,  1  How.  202. 

12.  An  assignee  restricted  to  the  use  of  the 
patented  machine  within  a  particular  district 
may  sell  its  product  elsewhere.  Simpson  v. 
W'Uson,  4  How.  709. 

13.  Where  a  patentee  assigns  a  right  to  manu- 
facture, sell,  and  use  the  patented  article  within 
a  certain  district,  one  who  purchases  such  article 
within  the  district  may  use  it  anywhere,  without 
regard  to  other  assignments  of  territorial  rijB^hts, 
especially  where  the  article  is  such  that  it  penshes 
in  the  first  use  of  it.  The  right  to  the  nse  stands 
on  different  ground  from  the  ri^ht  to  make  and 
sell.  [SwAYNB,  Strong,  ana  Bradley,  JJ., 
dissenting.]    Adams  v.  Burke,  17  Wal.  453. 

14.  One  who  is  in  lawful  use  of  a  patented 
machine,  on  the  expiration  of  the  term  for  which 
the  patent  was  granted  may  continue  to  use  it  dur- 
ing an  extended  term.  Chaffee  v.  Boston  Belting 
Co.,  22  How.  217  ;  Union  Paper-Bag  Machine 
Co.  V.  Nixon  [Paper-Bag  Cases],  105  U.  S.  766. 

15.  Or,  being  the  owner,  may  transfer  his 
ownership  and  right  of  use  to  another.  Union 
Paper-Bag  Machine  Co,  v.  Nixon  [Paper-Bag 
Cases^  105  U.  S.  766. 

16.  Thus,  a  grant  by  a  patentee  of  a  right  to 
make,  use,  and  vend  to  others  to  be  used,  a  nat- 
ented  machine  during  the  term  the  patent  tnen 
has  to  run,  will  give  a  purchaser  from  the  grantee 
of  a  machine  made  and  sold  within  that  term  a 
right  to  use  it  as  long  as  it  lusts,  without  regard 
to  a  subsequent  extension.  Bloomer  v.  Millinger, 
1  Wal.  340. 

17.  An  assignee  of  a  ri^ht  to  use  a  patented 
planing-machine,  having  a  right  to  continue  the 
use  of  a  particular  machine  after  an  extension  of 
the  term,  may  replace  worn-out  knives  without 
destroying  the  identity  of  that  machine.  Wilson 
V.  Simpson,  9  How.  109. 

18.  An  assignment  by  a  patentee  of  all  his 
"  right,  titie,  and  interest "  for  a  certain  territory 
in  the  invention  and  in  the  letters-patent  re- 
issue of  which  is  recited,  "  the  same  to  be  held 
and  enjoyed  "  by  the  assignee  and  his  represent- 
atives "  to  the  full  end  of  the  term  for  which  the 
said  letters-patent  are  or  may  be  granted,"  oper- 
ates to  convey  any  interest  for  that  tenitory  wliich 
the  patentee  may  afterwards  acquire  by  an  ex- 
tension and  renewal  of  the  patent  under  a  prior 
statute.  Nicholson  Pavement  Co.  v.  Jenkins, 
14  Wal  452. 

19.  Under  §  18,  act  of  July  4,  1836  (5  Sts, 
125),  which  declares  that  the  benefit  of  the 
renewal  of  a  patent  "shall  extend  to  assignees 
and  grantees  of  the  right  to  use  the  thing  patented 
to  the  extent  of  their  interest,"  one  who,  during 
the  original  term,  buys  a  machine  which  is  an 
infringement,  from  one  who  has  no  right  to  sell 
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PATKHT  —  ASnonCEHT  —  continued. 

it,  and  then  buys  the  entire  ri^ht  of  the  patentee 
for  territory  where  the  inaohine  ia  uaea,  is  pro- 
tected in  the  use  of  the  machine  during  the  ex- 
tended term.    Eunnon  v.  Dodge,  18  Wal.  414. 

20.  Where  an  English  inventor  disclaims  one 
feature  of  the  thing  invented,  and  takes  out  a 
patent  here  without  reference  to  that  feature,  an 
assignee  here  cannot,  in  a  reissue,  avail  himself 
of  an  exclusive  ri^ht  to  that  feature,  where  it 
was  clearly  not  origmal  with  the  original  patentee. 
Ashcroft  v.  Boston  jr  Loweil  RciUroaa  Co.,  97 
U.  S.  189. 

21.  Under  neither  the  act  of  July  3,  1832 
(4  Sts.  659),  nor  the  act  of  1836,  will  any  use  of 
the  thing  patented  subsequent  to  the  issue  of  the 
original  patent,  and  prior  to  its  surrender  on 
account  of  defective  specification,  confer  a  right 
to  continue  the  use  after  a  reissue.  Stimpson  v. 
West  Chester  Railroad  Co.,  4  How.  380. 

Abrogation  of  Contract  trans/erring  Patent  for 
an  Annuity  —  Failure  to  pay. 
See  Sale  —  Avoidance,  6. 

Assignability  of  Unpatented  Right  under  In- 
vention. 
See  Assignment,  2. 

PATKHT  —  COKSTBUCnOir  —  Construction,  in 
general  —  Should  be  liberal  —  Intention  of 
Parties  —  Specification  and  Drawings  to  be 
construed  with  Patent  —  Scope  of  Patent 
limited  by  Claim. 
See  pi.  1-15. 

Construction  of  Patent  for  Process,  Combina- 
tion, Machine,  Result,  etc. 
See  pi.  16-28. 

1.  Construction,  in  general  —  Should  be 

liberal  —  Intention  of  Parties  —  Specification 
and  Drawings  to  be  construed  with  Patent  — 
Scope  of  Patent  limited  by  Claim]  Patents  for 
inventions  should  be  liberally  construed,  so  that, 
if  practicable,  the  right  of  the  inventor  may  be 
uplield,  and  not  destroyed.  TurriU  v.  Michigan 
Southern  jr  Northern  Indiana  Railroad  Co.,  1 
Wal.  491. 

2.  Specifications  are  to  be  construed  liberally, 
to  promote  the  progress  of  the  useful  arts,  and 
to  allow  inventors  to  retain  to  their  own  use, 
not  what  is  matter  of  common  right,  but  what 
they  have  created.  Winans  v.  Denmead,  15 
How.  330. 

3.  In  construing  a  patent,  the  intention  of 
the  parties,  t.  c,  tlie  government  and  the  pat- 
entee, is  entitled  to  great  consideration ;  and  the 
special  act  by  which  the  patent  was  authorized, 
the  petition  for  its  issue,  and  the  specification 
may  all  be  resorted  to  therefor.  Evans  v.  Eaton, 
3  Wheat.  454. 

4.  In  our  practice  the  specification  is  a  part 
of  the  patent,  and  must  be  construed  with  it. 
Hogg  V.  Emerson,  6  How.  437 ;  Hogg  v.  Emer- 
son,  11  How.  587. 


PAxjux  —  COmSircnOir  —  continued. 

5.  The  drawings  also,  as  well  as  the  entire 
specification,  may  be  referred  to  in  explanation  of 
what  is  patented.  Hogg  v.  Emerson,  11  How. 
587  ;  Brooks  v.  Fiske,  15  How.  212. 

6.  The  origiual  application  for  a  patent,  with 
the  accompanying  model  and  drawings,  is  enti- 
tled to  great  weight  in  showing  what  the  inven- 
tion was,  especially  where  it  remains  unchanged 
for  a  considerable  period,  and  is  afterwards 
amended  so  as  to  have  a  broader  scope.  Chicago 
Sr  Northwestern  Railway  Co.  v.  Sayles,  97  U.  S. 
554. 

7.  In  patents  for  combinations  of  mechanism, 
limitations  imposed  by  the  inventor,  especiallv 
such  as  were  introduced  into  the  application  af- 
ter it  had  been  persistently  rejected,  should  be 
looked  upon  as  in  the  nature  of  disclaimers,  and 
construed  strictly  against  the  inventor  and  in 
favor  of  the  public.  Sargent  v.  HcUl  Safe  ^ 
Lock  Co,,  114  U.  S.  63. 

8.  The  scope  of  a  patent  must  be  limited  to 
the  claim,  and  the  claim  cannot  be  enlarged  by 
the  language  of  other  parts  of  the  specification. 
Lehigh  Valley  Railroad  Co.  v.  Mellon,  104  U.  S. 
112 ;  Western  Electric  Manufacturing  Co.  v. 
Ansonia  Brass  jr  Copper  Co.,  114  U.  S.  447. 

9.  The  claim  should  be  construed  in  con- 
nection with  the  explanations  contained  in  the 
specification.  TurrUl  v.  Michigan  Southern  Sf 
Northern  Indiana  Railroad  Co.,  1  Wal.  491; 
M'Uchell  V.  TUghman,  19  Wal.  287. 

10.  If  it  does  not  refer  to  it,  a  reference  will 
be  implied.     MUcheU  v.  TUghman,  19  Wal.  287. 

11.  Thus,  a  claim  which  might  otherwise  be 
held  invalid,  as  covering  a  function  or  result, 
must  be  construed  in  connection  with  the  speci- 
fication, and  limited  thereby,  if  it  contain  the 
words  "  substantially  as  described."  or  the  like ; 
and  so  construed  it  may  be  valid.  Seymour  v.  0«- 
bome,  11  Wal.  516. 

12.  Where  a  claim  in  a  patent  uses  general 
terms  of  reference  to  the  specification,  such  as 
"  substantially  in  the  manner  and  for  the  pur- 
pose  herein  set  forth,"  it  will  be  limited,  by  ref- 
erence to  the  history  of  tlie  art,  to  what  was 
really  invented  by  the  patentee.  Carlton  v. 
Bokee,  17  Wal.  463. 

13.  While  a  patent,  like  any  other  written 
instrument,  is  to  be  interpreted  by  its  own  terms, 
yet  where,  on  its  face,  it  bears  a  particular  con- 
struction, such  construction  mav  be  confirmed 
b^  what  the  patentee  said  when  ne  was  making 
his  application.  Goodyear  Dental  Vulcanite  Co. 
V.  Davis,  102  U.  S.  222. 

14.  The  claim  admitted  by  the  patent  office 
and  acquiesced  in  by  the  patentee  should  not  be 
enlaiged  by  construction  by  the  courts  beyond 
the  rair  interpretation  of  its  terms.  Bums  v. 
Meyer,  100  U.  S.  671. 

15.  A  cLiim  for  a  design  "substantially  as 
shown  "  refers  to  the  description  as  well  as  to  the 
drawing,  and  is  without  omection.  Dobson  f. 
Hartford  Carpet  Co.,  114  U.  S.  439. 
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PATEUT  —  COJIBXEirCTXOir  —  continued. 

16.  Construction  of  Patent /or  Process, 

Combination,  Machine,  Result,  etc.}  A  pateut 
for  a  process  cousisting  of  several  steps  or  stages 
does  not  secure  the  exclusive  separate  use  of 
such  constituents,  the  patentee  not  pretending  to 
be  the  inventor  thereof,  but  of  the  process  as  an 
entirety  only.   Mowry  v.  Whitney,  14  Wal.  620. 

17.  Where  it  is  apparent  that  the  object  of  a 
claim  is  to  secure  a  monopoly  of  a  process,  not 
to  enumerate  the  materials  to  which  it  may  be 
applied,  it  is  of  no  consequence  that  it  specially 
meutions  only  a  single  material ;  as,  for  instance, 
straw  ''or  fibrous  material"  being  mentioned, 
the  claim  need  not  be  limited  to  the  application 
of  the  process  to  straw  and  similar  vegetable 
substances,  but  may  be  held  to  embrace  vegeta- 
ble substances  generally  requiring  like  treatment 
for  the  purposes  mentioned.  American  Wood- 
Paper  Co.  V.  Fibre  Disintegrating  Co,  [The 
Wood-Paper  Patent],  23  Wal.  566. 

18.  Where  the  language  of  a  claim  is  neither 
clear  nor  precise,  the  patentee  insisting  that  it 
embraces  a  product  as  well  as  a  process,  while 
the  word  "  manufacture  "  is  used  iu  a  sense  sim- 
ilar to  "  process,"  and  if  construed  to  mean  the 
product  would  render  unmeaning  certain  words 
used,  and  the  specifications  are  directed  almost 
wholly  to  a  description  of  the  apparatus,  the 
mode  of  using  it,  and  the  process,  —  the  patent, 
even  on  the  application  of  the  rule  requiring  a 
liberal  construction,  should  be  deemed  limited  to 
the  process.    Merrill  v.  Yeomans,  94  U.  S.  568. 

19.  Where  the  invention  described  consists 
wholly  of  methods  of  exploding  a  substance, — 
uitro-glycerine,  for  instance,  —  so  as  to  render  it  a 
useful  explosive  agent,  the  patent  will  be  deemed 
a  patent  for  a  process,  and  not  for  a  compound,  a 
compound  not  being  mentioned,  although  the 
claim  is  for  the  use  of  the  substance  or  its  equiv- 
alent, substantiallv  in  the  manner  and  for  the 
purposes  described.  Giant  Powder  Co.  v.  CaH- 
fomia  Powder  Works,  98  U.  S.  126. 

20.  Claim  for  a  process,  as  distinguished  from 
claim  for  a  principle.  TUghman  v.  Proctor,  102 
U.  S.  722. 

21.  A  patent  for  a  product  or  a  composition  of 
matter  must  identify  it  so  that  it  can  be  recog- 
nized apart  from  the  description  of  the  process. 
If  not,  nothing  can  be  deemed  to  infringe  which 
is  not  made  by  that  process.  Cochrane  v.  Ba- 
dische  AnUin  ^  Soda  Fabnk,  111  U.  S.  293. 

22.  A  claim  for  an  invention  for  '^  building 
and  setting  piers  by  means  of  a  floating  coffer- 
dam," the  pier  to  be  built  in  the  dam,  and  the 
dam  to  be  carried  gradually  to  the  bottom  by  the 
weight  of  the  accumulated  material,  held  to  be  a 
claim  for  the  dam  when  used  for  the  purpose 
designated,  —  a  claim,  i. «.,  for  a  device  or  in- 
strument used  in  a  process,  and  not  for  the  pro- 
cess itself.  Philadelphia,  Wilmington,  ff  Balti- 
more Railroad  Co.  v.  Dubois,  12  Wal.  47. 

23.  A  claim  for  a  combination  of  several  de- 
vices, so  combined  as  to  produce  a  certain  result. 


PATJUTT  —  (Xm STRITCIIOH  —  continued. 

is  invalid  as  a  claim  for  "  any  mode  of  combining 
those  devices  which  would  produce  that  result, 
and  can  be  sustained  only  as  a  valid  claim  for  the 
particular  combination  invented  and  described. 
Case  V.  Brown,  2  Wal.  320.  See  Burr  v.  Dur- 
yee,  1  Wal.  531. 

24.  Where  a  patent,  if  construed  as  claiming 
merely  a  result,  would  be  void,  but,  if  construed 
as  claiming  the  accomplishment  of  the  result  by 
certain  means,  would  be  valid,  the  latter  con- 
struction should  be  given  where  this  can  fairly  be 
done.  Brown  v.  Guild  [The  Corn-Planter  PaU 
ent\  23  Wal.  181. 

25.  The  claim  here  for  an  improvement  in  the 
reaping-machine,  namely,  a  claim  of  "the  re- 
versed angle  of  the  teeth  of  the  blade,  in  manner 
described,"  was  a  distinct  claim  for  the  reveraed 
angle  of  the  teeth  alone,  and  not  for  the  com- 
bination thereof  with  the  spear-shaped  fingera 
arranged  for  the  purpose  of  securing  the  grain  in 
the  operation  of  cutting.  Seymour  v.  McCor- 
mlck,  19  How.  96. 

26.  A  combination  for  a  shoe  for  car-brakes 
was  held  not  to  embody,  as  an  essential  part 
thereof,  the  lateral  rocking  motion  described,  such 
construction  of  the  claim  bein^  reasonable  and 
necessary  to  preserve  to  the  inventor  the  real 
substence  of  his  invention.  Lake  Shore  Sf  Michi- 
gan Southern  Railway  Co.  v.  National  Car- 
Brake  Shoe  Co.,  110  U.  S.  229. 

27.  A  claim  for  arranging  an  elastic  bed  for 
printing  a  particular  design  is  not  a  claim  for  a 
design  under  the  act  of  1861,  but  for  a  device 
patentable  independently  of  that  act.  Clark  v. 
Bousfield,  10  Wal.  133. 

28.  The  construction  of  a  patent  or  of  a  reis- 
sue, contended  for  by  the  patentee  as  essential  to 
its  validity,  will  be  adopted  if  fairly  consistent 
with  the  language  used ;  as,  for  instance,  where 
the  reissue,  it  construed  to  be  for  the  use  of  fat 
liquor  generally,  hot  or  cold,  would  be  void  be- 
cause too  broad,  it  will  be  deemed  limited  to  the 
use  of  hot  liquor  only,  if  such  construction  can 
fairly  be  given  it.    Klein  v.  Russell,  19  Wal.  433. 

Expert  Testimony  in  Aid  thereof. 

See  Evidence — Experts;  Opinion  and 
Reputation,  5. 

FATEirr  —  HrFBINOEXEirT  —  What  constitutes 
Infringement  —  In  general  —  Where  there 
is  Infringement,  Parfiadar  Cases  —  Where 
not.    Particular   Cases -— Infringement  of 
Patents  for  Combinations, 
See  pi  1-62. 
Suits  for  Infringement  —  Parties  — Who  may 
maintain  Suit,  Assignor,  Assignee,  Licensee, 
etc.  —  Who  liable. 
See  pi.  63-78. 
Suits  for  Infringement  —  Defences  —  Prior 
Use  or  Sale  —  Estoppel,  etc. 
See  pi.  79-90. 
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Suits  for  Infringement  —  Pleading  —  WKai 
Bill  must  show  —  WhcU  Objection  taken  by 
Answer  —  What  by  Demurrer, 
See  pi.  91-94. 

Suits  for  Infringement  —  Evidence  —  Burden 
of  Proof — The   Patent  as   Evidence  — 
Admissibility  and  Effect  of  Evidence. 
See  pi.  95-109. 

Suits  for  Infringement  —  Practice  —  Notice 
of  Special  Matter  —  What  it  must  show  — 
When  necessary  —  How  served  —  Question 
of  Fact  for  the  Jury — Miscellaneous  Mat- 
ters of  Practice. 
See  pi.  110-144. 

Damages  —  Measure  of  Damages  under  the 
Act  of  1836  —  Profits  as  a  Measure  of 
Damages  —  Interest  on  Profits  —  Price  of 
License  as  a  Measure  of  Damages  —  Com- 
pensatory Damages  —  Nominal  Damages, 
when  allowed  —  Time  from  and  to  which 
Damages  are  computed. 
See  pi.  145-179. 

1.  What  constitutes  Infringement -^  In 

general  —  Where  there  is  Infringement,  Partic- 
ular Cases  —  Where  not.  Particular  Cases  — 
Infringement  of  Patents  for  Combinations.}  One 
cannot  appropriate  the  patented  inyentiou  of  an- 
other, even  ttiough  be  supplement  and  envelope 
it  with  important  and  material  improvements 
of  his  own.    Cochrane  v.  Deener,  94  U.  S.  780. 

2.  A  patent  for  a  process  which,  although 
pointing  out  a  particular  instrument,  is  not  con- 
nned  to  it,  is  infringed  by  the  uae  of  any  other. 
lb, 

3.  The  only  proper  comparison  on  a  question 
of  infringement,  it  seems,  is  of  the  defendant's 
machine  with  that  of  the  plaintiff,  as  described  in 
the  pleadings.  Blanchard  v.  Putnam,  8  Wal. 
420.  See  Seymour  v.  Osborne,  11  WaL  516; 
McCormick  v.  Talcott,  20  How.  402. 

4.  Slight  structural  diiferences  do  not  prevent 
an  infringement  where  they  are  of  degree  only, 
and  the  modes  of  operation  and  the  results  are 
the  same ;  as,  for  instance,  in  the  case  of  two 
valves,  in  one  of  which  all  the  steam  which  es- 
capes into  the  open  air  escapes  from  the  huddling 
chamber  througli  a  stricture  which  is  smaller 
than  the  aperture  at  tlie  ground  joint,  while  in 
the  other  valve  there  are  two  ground  joints,  and 
only  that  part  of  the  steam  which  passes  through 
one  of  them  passes  into  the  huddling  chamber 
and  then  through  the  stricture,  the  rest  passing 
directly  from  the  boiler  iuto  the  air  through  the 
other  ground  joint,  all,  however,  which  passes  into 
the  huddling  chamber  and  under  the  extended 
surface  passing  through  the  constriction  at  the 
extremity  of  the  chamber  in  both  valves.  Con- 
solidated Safety -Valve  Co.  v.  Crosby  Steam- 
Gauge  (r  Valve  Co.,  113  U.  S.  157. 

5.  So  where  in  the  one  valve  the  stricture  is 
regulated  as  to  size  by  an  adjustable  screw-ring, 
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while  in  the  other  there  b  a  screw-ring  or  sleeve, 
which  closes  the  escape  orifices  from  the  central 
chamber,  more  or  less.    lb. 

6.  And  so  where,  in  the  infringing  valve,  the 
huddling  cliamber  is  at  the  centre  instead  of  at 
the  cireumfereuce,  and  b  in  the  seat  of  the  valve 
under  the  head  instead  of  at  the  head,  and  the 
stricture,  instead  of  being  at  the  circumference 
of  the  head,  is  at  the  cireumference  of  the  seat  of 
the  valve.    lb. 

7.  A  mere  interchange  of  form  may  be  an  in- 
fringement ;  as,  for  instance,  a  valve,  wherein  the 
valve  proper  is  a  disc,  and  the  extended  surface 
an  anuulus  surrouuding  it,  may  be  infringed  by 
a  valve  wherein  the  valve  proper  is  an  annulus 
and  the  extended  surface  a  disc  inside  of  it.    lb. 

8.  A  nmchine  having  all  the  essential  charac- 
teristics of  that  of  which  it  is  charged  to  be  an 
infringement  cannot  be  claimed  not  to  infringe 
on  the  ground  that  the  framework,  which  con- 
stitutes a  considerable  part,  differs  from  Uiat 
described  in  the  specification  of  the  plaintiff's 
application,  it  being  apparent  from  the  descrip- 
tion that  the  claim  was  not  intended  to  be  con- 
fined to  the  form  described,  but  that  it  was 
intended  merely  to  show  how  simply  and  cheaply 
the  framework  could  be  constructed.  Brown  v. 
GuUd  [The  Corn-Planter  Patent],  23  Wal.  181. 

9.  A  machine,  —  a  com-plauter,  —  the  oper- 
ation, office,  purpose,  and  effect  of  which  are  the 
same  as  those  of  which  it  is  charged  to  be  an 
infringement,  b  not  the  less  an  infringement 
merely  because  the  hiuge-joint  b  located  at  a 
differentpoint.    lb. 

10.  Where  the  owner  of  patents  for  improve- 
ments in  metallic  cotton-bale  ties,  each  tie  cousbt- 
ing  of  a  buckle  and  a  band,  supplied  the  market 
with  ties  with  the  words  "  licensed  to  use  once 
only "  stamped  in  the  metal  of  tiie  buckle,  one 
who,  after  tne  bands  had  been  once  used,  bought 
the  pieces,  riveted  them  together,  cut  them  of 
the  proper  length,  aud  sola  them  to  be  used 
a?ain,  was  held  to  have  infringed  the  patents. 
American  Cotton-Tie  Company  v.  Simmons,  106 
U.  S.  89. 

11.  A  patent  for  a  mower  and  reaper  with  two 
frames,  one  supporting  the  driving-wlieel  and  the 
other  the  cutting  apparatus,  so  hinged  as  to 
follow  the  irregubrities  of  the  ground  and  so 
that  the  latter  miglit  be  fastened  at  any  required 
height,  held  to  be  infrin^d  by  a  machine  ar- 
ranged so  as  to  accomphsh  the  same  results, 
although  by  arrangements  somewhat  different. 
WhUeley  v.  Kirby,  11  Wal.  678. 

12.  A  patented  invention  for  a  picker-staff 
motion  in  looms  having  no  relation  to  the  mere 
form  of  a  journal-bearing  arm,  nor  consbtiug  in 
arranging  a  journal-bearing  arm  in  a  slot  in  the 
rocker,  but  which  embraces  every  combination 
of  a  rocker  with  a  bed  and  loose  journal-bearing 
arm  so  arranged  as  to  produce  the  required  re- 
sult, was  held  to  be  intringed  by  a  combination 
of  a  rocker  with  a  bed  by  loose  joumab  project- 


1507 


DIGEST  OP  DECISIONS. 


1508 


PATEITT  —  HmDreEMEHT  —  continued. 

in^  on  each  side  the  picker-staff,  the  combiuation 
being  effected  by  means  of  a  journal-bearing  arm, 
although  the  form  of  the  arm  iu  the  infriuffing 
combination  was  unlike  that  of  the  patented  in- 
vention, and  the  mode  of  its  attachment  was 
different,  it  performing  the  same  functicm  in  sub- 
stantially the  same  way.  Mason  y.  Graham^  23 
Wal.  261. 

13.  Where  an  impro?emeut  in  saw-mills  con- 
sbts,  in  part,  of  the  combination  of  the  saw  with 
a  pair  of  curved  guides  at  the  upper  end,  the  use 
by  another  of  guides  in  the  form  of  two  straight 
lines  describing  two  consecutive  chords  of  the 
curve,  is  clearly  the  employment  of  a  mechanical 
equivalent,  and,  therefore,  an  infringement.  Ivts 
V.  Hamilton,  92  U.  S.  426. 

14.  An  invention  of  a  stone-crushing  machine 
consisting  of  two  nearly  upright  convergent  ad- 
justable jaws,  to  one  of  which  a  limited  and 
unvarying  vibratory  movement  is  imparted  by  a 
revolving  shaft,  a  fly-wheel  also  being  used  to 
equalize  the  strain,  is  infringed  by  a  stoue-crusli- 
ing  machine  differing  from  it  only  in  that  the 
movement  of  the  infringing  machine  is  varying, 
being  communicated  from  the  revolving  shaft, 
through  a  confined  column  of  wat«r,  the  vibrat- 
ing arm,  the  togffle,  the  toggle-joint  and  the  pin- 
ta&  of  the  macnine  infringed  being  dispensed 
with,  but  the  hydraulic  arrangement  substituted 
being  their  obvious  and  exact  equivalent,  and  the 
machine  infringed  being  the  simpler  and  cheaper. 
Biale  V.  Robertson,  94  U.  S.  728. 

15.  All  invention  of  a  process  in  manufactur- 
ing flour  which  is  not  hmited  to  any  special 
arrangement  of  machinery,  but  which  consists  of 
passing  the  meal  through  a  series  of  boltings 
reels  dothed  witli  cloth  of  progressively  finer 
meshes  which  permit  the  passage  of  the  superfine 
flour  but  retard  the  passaee  of  the  finer  and 
Lghter  impurities,  the  meal,  at  the  same  time, 
being  subjected  to  blasts  of  air  introduced  by 
hollow  perforated  shafts  and  forced  through  the 
bolting-cloth  in  the  same  direction  with  the  meal, 
etc.,  is  infringed  by  a  process  substantially  the 
same  except  tliat  a  flat  sieve  or  screen  is  used  in 
phce  of  reels,  and  that  the  air-currents  are  forced 
upward  through  the  screen  and  film  of  meal  in- 
stead of  through  the  bolting-cloth  in  the  same 
direction  with  ttie  meal.  [Clifford  and  Strong, 
J  J.,  dissenting.]  Cochrane  v.  Deener,  94  U.  S. 
780. 

16.  The  substantial  equivalent  of  a  thing  is,  in 
the  sense  of  tlie  patent  law,  the  same  as  the  thing 
itself.  Two  devices  which  perform  the  same 
function  in  substantially  the  same  way,  and  ac- 
complish substantially  the  same  result,  are  there- 
fore the  same,  although  they  differ  in  name  or 
form.  Union  Paper^Bag  Machine  Co,  v.  Mur- 
phy,  97  U.  S.  120. 

17.  A  combination  consisting  of  a  fixed  knife 
with  a  striker,  and  the  means  employed  to  raise 
the  striker,  the  striker  falling  by  its  own  weight 
and  thereby  cutting  paper  as  it  is  unwound  from 
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a  roller  in  pieces  in  form  suitable  for  making 
paper-bags,  infringes  a  patent  for  a  combination 
lor  doing  precisely  the  same  thing,  the  knife 
itself  being  raised  and  allowed  to  drop.    Ih. 

18.  Where  a  patent  was  for  making  the  bodies 
of  coal  cars  in  tne  form  of  an  inverted  frustum 
of  a  cone,  and  with  a  movable  bottom,  and  by 
the  use  of  that  form  certain  mechanical  principles 
were  made  operative  and  a  new  and  useful  result 
produced,  it  was  held  that,  although  the  patentee 
had  described  no  form  save  that  particular  one, 
the  patent  covered  such  variations  of  form  as 
substantially  embodied  the  same  mode  of  opera- 
tion and  thereby  attained  the  same  kind  of  result ; 
e.  g.,  an  inverted  frustum  of  a  pyramid  with  an 
octagonal  base.  [See  Tanet,  U.  J.,  Catron, 
Daniel,  and  Campbell,  JJ.,  dissenting.]  Winans 
V.  Denmeadf  13  How.  330. 

19.  A  dust-room  in  a  combination  of  bins, 
elevators,  etc.,  for  cooling  and  drying  newly 
ground  meal,  into  which  the  lighter  meal  is  blown, 
the  room  being  divided  by  vertical  partitions 
attached  alternately  to  the  floor  and  the  ceiling 
and  extending  part  way  of  the  height,  and  against 
which  the  fine  particles  of  meal  are  deposited  by 
the  current  ot  air  as  it  passes  in  a  serpentine 
course  over  and  under  the  paititions,  to  an  open- 
ing for  its  exit  at  the  further  end  of  the  room,  is 
an  equivalent  for  a  dust-room  of  several  chambers 
with  a  ventilator  at  the  top  of  the  uppermost  one. 
Gage  v.  Herring,  107  U.  S.  640. 

20.  An  invention  which  is  a  mere  improvement 
on  a  known  machine,  through  a  mere  change  of 
form  or  of  combination  of  parts,  is  not  infringed 
by  an  improvement  of  the  original  machine  by 
use  of  a  different  form  or  combination  perform- 
ing the  some  functions.  McCormick  v.  Talcott, 
20  How.  402. 

21.  The  use  of  a  device  which,  while  having 
some  of  the  features  of  a  patented  device,  yet 
lacks  its  main,  essential  feature,  does  not  consti- 
tute an  infringement  Washing- Machine  Co.  v. 
Providence  Tool  Co.,  20  Wal.  342. 

22.  Form,  when  of  the  essence  of  an  inven- 
tion, is  necessarily  material,  and  where  it  is  in- 
separable from  the  successful  operation  of  the 
machine,  the  attainment  of  the  same  object  by  a 
machine  different  in  form  is  not  an  infringement. 
Werner  v.  King,  96  U.  S.  218. 

23.  A  patent  for  a  product  described  only  as 
the  product  of  the  process  therein  described  is 
not  infringed  by  the  sale  of  a  product  not  pro- 
duced by  that  process  or  by  a  process  which  will 
produce  the  same  thing.  Cochrane  v.  Badische 
Anilin  ir  Soda  Fabrik,  111  U.  S.  293. 

24.  A  process  for  manufacturing  fat-acids  and 
glycerine  from  fatty  substances  bv  the  action  of 
water  at  a  high  temperature  and  pressure,  the 
process  requiring,  as  indispensable  conditions 
thereof,  that  the  heating-vessel  be  kept  quite 
full  of  the  mixture  of  Tat  and  water,  neither 
steam  nor  air  being  allowed  to  accumulate 
therein,  held  not  infringed  by  a  process  consist- 
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in^  in  the  use  of  water  beated  to  a  much  less 
degree  in  a  wholly  different  apparatus  which 
permitted  the  existence  of  steam  as  well  as  water, 
where  it  appeared  tiiut  the  precise  apparatus  de- 
scribed in  the  specification  had  not  gone  into 
practicai  use,  but  a  mateiially  different  one  had 
oeeii  used.  [Swatne,  Strong,  and  Bradlet, 
JJ.,  dissenting.]    Mitchell  v.  TUghman,  19  Wal. 

287. 

25.  Ooemded,  the  court  being  of  opinion  that 
the  patent  was  for  the  process,  iri'espectiye  of  any 
specific  mechanism  for  making  it  effective,  the 
only  conditions  required  being  a  constant  and 
intimate  commixture  of  the  fat  with  the  water,  a 
high  degree  of  heat,  and  a  pressure  snfficiently 
powerful  to  resist  the  couTcrsion  of  the  water 
into  steam,  and  that,  therefore,  a  process  infringed 
which  fulfilled  these  conditions,  although  differ- 
ing in  the  apparatus  used,  in  the  manner  of  mix- 
ing the  fat  and  water  and  of  applying  the  heat, 
in  the  degree  of  heat  and  pressure  employed,  and 
in  the  addition  to  the  mixture  of  a  small  quantity 
of  lime.     Tilghman  v.  Proctor,  102  U.  S.  707. 

26.  Where  a  patentee  describes  and  claims  an 
improvement  on  the  cotton-gin  as  consisting  in  a 
particular  form  of  rib,  and  a  particular  mode  of 
fastening  the  rib  to  the  framework,  that  mode  of 
fastening  is  an  essential  part  of  the  invention, 
and  a  substantially  different  mode  is  no  infringe- 
ment.    Carver  v.  Hyde,  16  Pet.  513. 

27.  A  device  in  a  self-acting  faucet  which,  in 
view  of  the  state  of  the  art,  is  limited  to  a  screw- 
follower,  and  cannot  be  construed  to  embrace  a 
cam  arrangement  for  moving  the  valve,  is  not  in- 
fringed by  a  faucet  wherein  the  screw  is  not  used, 
but  which  employs  the  old  cam  device  for  lifting 
the  valve  from  its  seat.  Zane  v.  Soffe,  110 
U.  S.  200. 

28.  An  element  of  a  combination  in  a  cultiva- 
tor consisting  of  a  brace-bar  which  strengthens 
and  supports  the  shank  between  the  tooth  and 
the  beam,  is  not  infringed  by  a  curved  portion  of 
a  shank  in  a  seeding-machine,  which  does  not 
perform  the  function  of  the  brace-bar,  but  which, 
instead  of  stiffening  the  shank,  increases  the 
strain  on  it.    Rowell  v.  Lindsay,  113  U.  S.  97. 

29.  A  stuffc'd  p:id  with  a  crimped  leather  lin- 
ing, in  a  neck-pad  for  horses,  is  not  infringed  by 
the  use  of  a  piece  of  crimped  leather  stiffened  by 
metal  and  fastened  to  the  collar  by  straps.  Voss 
V.  Fisher,  113  U.  S.  213. 

30.  A  portable  and  adjustable  still- water  dam, 
wherein  the  sections  adjust  themselves  to  vary- 
ing depths  of  water  and  the  dome  is  let  down 
througn  the  well-hole  in  the  boat,  and  which  has 
self-anchors,  free  to  slide  and  self-adjusting,  is 
not  infringed  by  an  apparatus  wherein  the  dome  is 
not  suspended  from  the  boat  or  from  any  floating 
structure,  wherein  the  funnel  of  the  dome,  though 
capable  of  adjustment,  is  not  self-adjusting,  and 
which  has  no  self-anchors,  free  to  slide  and  self- 
adjusting.     Cammeyer  v.  Newton,  94  U.  S.  225. 

31.  A  patent  for  a  combination  to  be  attached 
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to  a  sewing-machine  consisting  of  a  vibrating 
marking  instrument  moving  in  unison  with  the 
needle  of  the  machine,  and  a  notch  or  elastic  sur- 
face or  pad  under  the  cloth,  the  purpose  being  to 
mark  and  crease  the  cloth,  is  not  infringed  by  the 
use  of  an  attachment  lacking  essential  features 
of  the  patented  invention,  as,  for  instance,  the 
framework  projecting  from  the  presser-foot,  the 
horizontal  bar  projecting  from  the  framework, 
the  spring-arms,  and  the  horizontal  bar  which,  in 
the  patented  invention,  projects  from  the  needle- 
arm  to  operate  the  spnng-arms,  quite  different 
contrivances  being  substituted  by  the  defendant. 
[  Waite,  C.  J.,  and  Miller,  Strong,  and  Brad- 
let,  JJ.,  dissenting.]  Fuller  v.  Yenizer,  94 
U.  S.  288. 

32.  Nor  is  such  patented  invention  anticipated 
by  a  prior  device,  for  the  same  purpose,  operating 
by  jaws,  which,  descending  on  the  fabric  while 
open,  seize  and  compress  it,  thus  producing  a 
crease,  the  two  devices  having  sulistantial  diner- 
euces  both  in  construction  and  mode  of  operation. 
[Waite,  C.  J.,  and  Miller,  STBU>Na,  and  Brad- 
ley. JJ.,  dissenting.]    lb. 

33.  A  oatent  for  an  improvement  in  swage- 
blocks  used  for  welding  and  re-forming  the  shat- 
tered ends  of  railroad  rails,  consisting  of  a  large 
anvil  with  a  fixed  raised  iron  block  on  top,  with 
one  face  formed  to  fit  the  side  of  a  rail,  and  a 
block  with  its  opposing  face  formed  to  fit  the  other 
side  of  the  rail,  tne  latter  block  being  so  arranged 
as  by  the  operation  of  a  cam  to  move  %p  and 
^rasp  a  rail  placed  between  the  two  blocks  and  hold 
It  while  it  is  being  hammered,  is  not  infringed  by 
a  macliine  in  which  the  blocks  and  the  cam  are 
wanting,  but  in  which  there  are  two  unconnected 
jaws  sliding  up  and  down  in  a  Y-shaped  notch 
m  the  anvil,  and  kept  in  place  by  their  own  weight 
and  the  weight  of  tlie  rail.  lilinois  Central  Rail* 
road  Co,  v.  TuitUI  [Cawood  Patent],  94  U.  S. 
695. 

34.  Tlie  manufacture  of  round  or  cylindrical 
bars  flattened  and  drilled  at  the  eye,  for  use  in 
the  lower  chords  of  iron  truss  bridges,  is  not  an 
infringement  of  a  patent  for  wide  and  thin-drilled 
eye-bars  applied  on  edge.  Keystone  Bridge  Co. 
V.  Phcenix  Iron  Co,  95  U.  S.  274. 

35.  An  arched  guide  designed  to  be  used  in  con- 
nection with  a  roller  fiuting-machine,  to  take  up 
a  certain  part  of  the  fabric  to  pass  between  the 
plain  surfaces  of  the  rollers,  so  as  to  give  the  fin- 
ished piece  a  puffed  or  crumpled  surface  between 
the  rows  of  fluting,  does  not  infringe  a  patent  for  a 
detent  or  finger,  wliich  by  the  pressure  of  a  spring 
holds  back  that  part  of  the  fabric  and  forms  it 
into  V-shaped  waves  or  crinkles.  Werner  v. 
King,  9(i\J.S.2]S. 

36.  A  wrench  for  inserting  bun^  bushes  which, 
having  a  core  attachment  to  be  inserted  in  the 
bush,  nas  a  rod  running  through  the  core,  with 
a  latch  at  the  lower  end  fitting  into  a  recess  at 
the  bottom  of  the  core,  the  latch  to  be  turned 
by  a  knoU  at  the  top  so  as  to  catch  against  a 
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projection  in  the  bush,  does  not  infringe  a  patent 
tor  a  wrench  with  an  arrangement  for  tbe  appli- 
cation of  cores  of  different  sizes  and  a  V-sbaped 
projection  on  tbe  handle  fitting  into  a  V-shaped 
slot  in  the  bush.  The  doctrue  of  mechanical 
equivalents  has  no  application.  Schumacher  v. 
Cornell,  96  U.  S.  549. 

37.  A  side-saddle  tree  having  attached  thereto 
as  a  part  thereof  tough  strip  of  wood  steamed 
and  bent  to  a  proper  sha|)e,  forming  side-rails  for 
tbe  scat,  tbat  on  the  off  side  extenaing  from  the 
cantle  to  tbe  crook,  and  that  on  the  other  from 
the  cantle  to  a  point  on  the  near  side-bar  some 
distance  back  of  tbe  crook,  does  not  infringe  a 
patent  claiming  a  tree  having  the  side-bars  and 
seat  made  separate  and  then  united,  although,  like 
the  tree  patented,  it  admits  air  under  the  seat. 
Bums  V.  Meyer,  100  U.  S.  671. 

38.  A  patent  for  an  improvement  in  making 
artificial  teeth  which  consists  of  the  making  of  a 
vulcanite  dental  plate  of  a  vulcanizable  rubber  com- 
pound, so  tbat  teeth  gums  and  phite  are  perfectly 
loined,  without  crevices,  etc.,  such  invention  em- 
bracing the  process  as  well  as  tbe  product,  is  not 
infringed  by  tbe  use  of  a  celluloid  plate,  celluloid 
not  being  an  equivalent  for  bard  ruol)er,  being  in- 
capable of  the  same  manipulation  or  of  vulcaniza- 
tion, and  the  process  of  preparing  tlie  plate  from 
it  being,  of  necessity,  wtiolly  different  from  tbe 
vulcanite  process.  Goodyear  Dental  Vulcanite 
Co.  V.  Davis,  102  U.  S.  222. 

39.  Where,  in  view  of  the  state  of  the  art,  a 
patent  for  a  baker's  oven  was  construed  to  be 
limited  to  tlie  peculiar  structural  arrangement  by 
which  tbe  products  of  combustion  were  admitted 
into  tbe  baking-chamber,  viz.,  through  openings 
in  the  arch  of  the  furnace,  and  through  the  oven- 
floor  onlv  at  intervals  and  always  near  the  side, 
it  was  held  tliat  an  arrangement  wherein  tbe 
bottom  of  the  baking-chamber  was  not  separated 
by  a  partition  or  diaphragm  from  the  fire-cbam- 
ber  or  furnace,  and  wherein  there  were  no  flues 
to  conduct  the  generated  heat  into  tbe  cham1)er, 
constituted  no  infringement.  Gameau  v.  Dozier, 
102  U.  S.  230. 

40.  A  patent  for  a  machine  to  drive  several 
nails  vertically  at  once,  consisting  of  grooved 
spring  jaws  to  hold  and  guide  the  nails,  combined 
with  an  ec[ual  number  of  rising  and  falling 
plungers  with  globular  collars  so  arranged  as  to 
spread  the  jaws  so  as  to  allow  the  head  of  the 
nail  to  pass,  is  not  infringed  by  a  machine  so  ar- 
langed  as  to  drive  them  horizontally,  and  dis- 
pensing with  the  spring  jaws  and  the  peculiar 
plunger,  the  nails  being  laid  in  grooves  and  held 
in  place  until  driven,  by  their  own  gravity.  Wicke 
V.  Ostrum,  103  U.  8.  461. 

41.  The  device  commonly  known  as  "  the  fish- 
plate joint "  for  uniting  raifs  was  held  not  to  in- 
fringe the  plaintiff's  patent,  his  model  containing 
no  suggestion  of  the  fish-plate  joint,  but  suggest- 
ins;,  if  anything,  merely  the  use  of  a  bolt  in  slotted 
holes,  a  device  in  common  use  long  before  the 
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plaintiff's  application,  and  his  proofs  not  showing 
bim  to  have  been,  at  any  time,  the  inventor  of 
tbe  fish-plate  joint  or  of  anything  resembling  it, 
and  he  not  having  claimed  it  until  its  use  had  be- 
come universal.  Johnson  v.  Flwhing  jr  North 
Side  Railroad  Co.,  105  U.  S.  539. 

42.  An  automatic  device  for  raising  and  letting 
down  an  oven-sbelf  which  consists  of  a  cam  at- 
tached to  tbe  oven-door,  passing  under  the  edge 
of  the  shelf  and  rabing  it  as  the  door  shuts,  tiie 
shelf  falling  of  its  own  weight  when  the  door 
opens,  is  not  infringed  by  a  device  whereby  tbe 
cam  does  not  operate  under  the  sbelf,  but  on  a 
projection  attached  to  tbe  upper  side  of  it,  so  ar- 
ranged in  relation  to  the  arm  on  the  door  as  to 
raise  and  lower  the  shelf.  As  both  devices  act 
on  a  principle  in  common  use,  the  patentee  should 
be  con6nea  to  the  precise  device  described  and 
claimed.  Bridge  v.  Excelsior  Man^facturing 
Co.,  105  U.S.  618. 

43.  A  driving  device  in  a  harvester  consisting 
of  an  extensible  tumbling  shaft  is  not  a  mechan- 
ical equivalent  for  a  device  consisting  of  a  chain 
belt  with  open  links,  a  rearrangement  of  parts 
being  necessary  to  a  substitution  of  one  for  the 
other.     Hoffheins  v.  Russell,  107  U.  S.  132. 

44.  Nor  is  a  chain  belt  an  equivalent  for  a 
yielding  belt  tightener.     Ih. 

45.  A  patent  on  a  claim  for  an  anti-friction 
adjustable  guide  in  combination  with  "the  upper 
portion  of  a  web  saw-blade,"  and  a  specification 
from  which  it  is  apparent  that  the  patentee  con- 
templates its  use  only  in  connection  with  a  recip- 
rocating saw-blade  the  upper  end  of  which  is  free, 
cannot  be  deemed  to  be  infringed  by  an  eudless 
band-saw  running  constantly  in  one  direction, 
and  having  a  tension  over  the  peripheries  of  the 
wheels  on  which  it  runs,  and  therefore  needing  no 
guide.     Fay  v.  Cordesman,  109  U.  S.  408. 

46.  Nor  can  such  a  band-saw  be  deemed  to 
infringe  a  patent  for  a  guard  for  boldiug  tbe 
material  down  on  the  table  on  which  it  is  being 
sawed.     lb. 

47.  A  patent  for  the  product  of  any  process 
which  will  produce  artificial  alizarine  from  an- 
thracine  or  its  derivatives,  the  specification  intend- 
ing tbe  chemical  substance  known  by  tbe  formula 
qU  H"  O^  as  produced  by  tbe  monosulpbide  or 
bromine  process,  is  not  inf  nn^d  by  tbe  sale  of  a 
product*  Known  as  artificial  alizarine,  produced  by 
the  bisulpbo-acid  process,  and  containing  and  de- 
riving its  efficiency  from  other  substances  like 
anthrnpurpurine  or  isopurpurine.  Cochrane  v. 
Badische  Anilin  j-  Soda  Fabrik,  111  U.  S.  293. 

48.  A  patent  for  a  combination  safe-lock  hav- 
ms  a  bolt  or  bearing  turning  or  revolving  on  an 
axis,  held  not  iufrin&red  by  one  having  a  sliding 
bolt.  Sargent  v.  Hall  Safe  j-  Lock  Co.,  114 
U.  S.  63. 

49.  A  patent  for  an  improvement  in  electric 
signalling  apparatus  for  railroads,  consisting  of 
a  combination  an  essential  element  of  which  is 
an  insulated  section  of  track  used  when  covered 
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by  a  locomotive  or  a  car  as  a  circuit  closer,  is  not 
infringed  bj  a  combination  in  wbick  the  insu- 
lated section  is  dispensed  with,  and  another  and 
independent  circuit  closer  by  means  of  the  earth 
is  employed.  Electric  Railroad  Signal  Co,  y. 
Hall  RaUway  Signal  Co.,  114  U.  S.  87. 

50.  A  patent  for  an  improvement  in  such  ap- 
paratus, cousLsting  of  a  comoination  in  which  con- 
ductors are  connected  with  positive  aud  negative 
poles  of  the  battery,  the  positive  current  oeing 
carried  away  from  the  battery  by  one  conductor 
and  the  negative  being  brought  back  by  the  other, 
held  not  iufringed  by  a  combination  in  which 
both  conductors  carry  the  positive  current  away 
aud  the  earth  is  used  as  a  conductor  of  the  return 
current,  the  one  plan  involving  unec^ual  circuits 
to  be  equalized  by  the  application  of  mdependent 
means,  the  other  proceeding  in  itself  for  an  ad- 
justment,of  equal  resistances.    lb. 

51.  A  patent  for  a  combination  is  not  in- 
fringed by  a  combination  which  entirely  dispenses 
with  one  of  its  material  parts.  Stimpson  v.  Bal- 
timore jr  Susquehanna  Railroad  Co.^  10  How. 
329 ;  Reedy  v.  Scott,  23  Wal.  352  ;  Dunbar  v. 
Myers,  94  U.  S.  187;  Union  Water-Meter  Co. 
v.  Desper,  101  U.  S.  332 ;  Gage  v.  Herring, 
107  U.  S.  640 ;  Voss  v.  Fisher,  113  U.  S.  213 ; 
Blake  v.  San  Francisco,  113  U.  S.  679 ;  Electric 
Railroad  Signal  Co.  v.  Hall  Railway  Signal 
Co.,  114  U.  S.  87.  , 

52.  Nor  by  a  combination  which  uses  in 
place  of  such  part  an  element  substAutially  dif- 
ferent therefrom.  Prouty  v.  Ruggles,  16  Pet. 
336;  Brooks  v.  Fiske,  15  How.  2l'2;  Eames  v. 
Godfrey,  1  Wal.  78 ;  McMurray  v.  Mallory, 
111  U.  S.  97. 

53.  Nor  by  a  combination  that  does  not  com- 
bine the  elements  in  the  same  way  so  that  each 
element  performs  the  same  function.  Electric 
Railroad  Signal  Co.  v.  Hall  Railxoay  Signal 
Co.,  114  U.  S.  87. 

54.  And  it  makes  no  difTerence  that  the  new 
element  serves  tlie  same  purpose  that  the  old 
one  served.     Eames  v.  Godfrey,  1  Wal.  78. 

55.  But  otherwise  where  the  new  element  is 
a  known  mechanical  equivalent  for  the  part 
omitted.     Imhaeuser  v.  Buerk,  101  U.  S.  647. 

56.  The  rule  as  to  equivalents  applies  as  well 
where  the  invention  is  of  a  combination  as  where 
it  is  of  a  machine  or  a  part  of  a  machine.  Sey- 
mour V.  Osborne,  11  Wal.  516. 

57.  A  machine  will  not  infringe  a  patent  for  a 
combination  unless  it  contain  all  the  material 
matters  patented,  or  proper  substitutes  therefor, 
well  known  to  be  such  when  the  patent  was 
granted.     Jb. 

58.  A  device  in  a  combination  is  not  infringed 
by  a  device  not  performing  a  similar  function. 
RoweU  V.  Lindsay,  113  U.  S.  97. 

59.  A  patent  for  a  combination  does  not  cover 
the  separate  elements  thereof.    lb. 

60.  A  patent  for  a  combination  is  not  in- 
fringed by  a  combination  which  omits  one  of  its 
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parts  and  uses  no  substitute,  or  which  uses  as  a 
substitute  a  part  entirely  new,  or  a  part  which 
if  old  was  not  known  as  a  substitute  at  the  time 
of  the  issue  of  the  patent,  or  a  part  performing  a 
substantially  different  function.  Gould  v.  Rees, 
16  Wal.  187. 

61.  A  patent  for  a  combination  in  a  shovel- 
plough,  of  which  an  adjustable  wheel  is  the 
important  feature,  the  other  elements  of  the 
combination  not  sugg^esting  invention,  is  not  in- 
fringed by  a  combination  ot  which  the  adjustable 
wheel  is  not  an  element.  Eddy  v.  Dennis,  95 
U.  8.  560. 

62.  There  is  no  infringement  in  the  use  of 
one  part  of  an  invention,  the  patent  for  which  is 
invalid  as  to  that  part  for  want  of  novelty,  in 
combination  with  other  inventions  not  covered 
by  the  patent.    Jones  v.  Morehead,  1  Wal.  155. 

63.  Suits  for  Infringement  —  Parties 

—  Who  may  maintain  Suit,  Assignor,  Assignee, 
Licensee,  etc.  —  Who  liable.]  Under  the  act  of 
February  21,  1793  (1  Sts.  318),  an  assignee  of 
part  of  a  patent-right  could  not  maintain  an  action 
on  the  case  for  infringement.  Tyler  v.  Tuel,  6 
Cranch,  324. 

64.  An  action  for  infringement  will  not  lie 
under  the  act  of  1793  if  the  specification  be  de- 
fective under  section  3,  uotwitlistanding  the  ab- 
sence of  such  fraudulent  concealment  as  under 
section  6  would  avoid  the  patent.  Grant  v. 
Raymond,  6  Pet.  218. 

65.  An  assignor  who  still  retains  an  interest 
in  the  patent,  tnough  none  in  the  particular  ter- 
ritory in  question,  may  join  as  oomplaiuaut  in  a 
bill  tor  an  injunction  to  restrain  the  violation  of 
the  patent  in  that  territory.  Woodworth  v. 
WUson,  4  How.  712. 

66.  Under  the  act  of  1836,  §  14  (5  Sts.  123), 
the  grantee  of  an  exclusive  right  to  construct^ 
use,  and  vend  two  patented  machines  within  a 
specified  territory,  may  maintain  an  action  in  his 
own  name  for  an  infrinereraent  of  the  patent 
within  that  territory.  Wilson  v.  Rousseau,  4 
How.  646. 

67.  To  maintain  an  action  for  infringement 
under  that  section,  which  provides  that  the  action 
be  brought  in  the  name  of  the  person  "inter- 
ested," it  is  not  necessary  that  toe  plaintiff  be 
still  the  owner  of  the  patent,  the  word  "  inter- 
ested" meaning  interest/^d  when  the  infringe- 
ment was  committed.  Moore  v.  Marsh,  7  Wal. 
515. 

68.  It  is  no  ground  for  dismissing  a  bill  for 
infringement  of  a  patent-right  that  the  plaintiff 
has  parted  with  his  title  pending  the  suit,  where 
the  aamages  sought  and  shown  are  for  a  period 
ending  before  the  time  of  sale.  Dean  v.  Mason, 
20  How.  198. 

69.  The  assij^ee  of  a  sectional  interest,  to 
maintain  an  action  at  law  for  an  infringement  in 
his  own  name,  must  have  the  entire  risrht  within 
the  specified  territory.  Gayler  v.  Wilder,  10 
How.  477. 
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70.  Where  the  owner  of  a  patent-right  grants 
an  interest  therein  to  one  who  never  pays  nor 
otherwise  performs  as  agreed,  being  unable,  and 
the  contract  is  by  common  consent  allowed  to 
remain  unperformed,  and  the  grantee  ever  rec(^ 
nizes  the  grantor's  exclusive  right,  the  grantor 
will  not  be  thereby  precluded,  after  the  grantee's 
death,  from  bringing  suit  for  infrin^ment  with- 
out naming  the  grantee.  Philadelphia^  Wilming- 
ton, Sf  Baltimore  Railroad  Co.  v.  Trintble,  10 
Wal.  367. 

71.  A  licensee  under  a  patent  cannot,  as  such, 
sue  for  an  infringement,  but  must  assert  his 
lights  in  the  name  of  the  original  patentee. 
Union  Paper-Bag  Co.  v.  Nixon  [Paper-Bag 
Cases],  105  U.  S.  766. 

72.  An  infringement  suit  in  equity  may  be 
revived  by  the  personal  representative  of  the 
deceased  patentee.  Such  has  been  the  unaues- 
tioned  and  eveinrdaypractice  of  the  court.  Illinois 
Central  RaUroadCo.  v.  TurriU,  110  U.  S.  301. 

73.  A  contract  merely  to  buy  all  the  product 
of  a  patented  machine  during  a  certain  period, 
will  not  render  the  purchaser  liable  to  an  action 
for  infringement  in  the  use  of  the  machine.  Kep- 
linger  v.  De  Younc/,  10  Wheat.  358. 

74.  But  otherwise,  if  the  contract  be  only  a 
colorable  purchase,  and  amount  to  a  hiring  of  the 
machine,     lb. 

75.  One  who,  after  having  assigned  a  patent, 
himself  infringes  the  rights  which  he  has  granted, 
may  be  charged  with  profits  made  on  reissues  ob- 
tained by  him  pending  the  suit  in  equity  brought 
against  him  by  the  assignee,  where  such  profits 
should,  under  the  assignment,  inure  to  tne  as- 
signee's benefit.  Littlefield  v.  Perry,  21  Wal.  205. 

76.  Where  a  contractor  laid  for  a  city  a  pave- 
ment which  infringed  a  patent,  and  the  city  paid 
the  contractor  as  much  tlierefor  as  it  would  have 
had  to  pay  the  patentee  had  he  done  the  work,  it 
was  held,  in  a  suit  in  equity  against  the  city  and 
the  contractor  for  profits,  that  the  contractor 
alone  was  liable,  altnough  the  city  might  have 
been  enjoined  before  the  completion  of  the  work, 
and  perhaps  would  have  been  liable  in  an  action 
for  damages.  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  97  U.  8.  126. 

77.  Where  one  who  is  sued  by  an  assignee  of 
a  patent  for  an  infringement,  seeks  to  defend 
under  a  license  from  the  patentee  to  a  third  per- 
son, he  must  connect  himself  in  some  way  with 
that  license.  Chaffee  v.  Boston  ^  Belting  Co.,  22 
How.  217. 

78.  A  foreign  vessel  in  one  of  our  ports  is 
not  liable  for  an  infringement  of  the  rights  of  an 
American  patentee  for  the  use  of  a  thing  with 
which  she  was  rigged  in  a  port  of  the  countn^  to 
which  she  belongs,  and  under  the  authority  of  the 
laws  of  that  country.  Brown  v.  Duchesne,  19 
How.  183. 

79.  Suits  for  Infringement  —  Defences 

—  Prior  Use  or  Sale  —  Estoppel,  etc.']    Proof 
that  the  invention  had  been  in  public  use  or  on 
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sale  more  than  two  years  prior  to  the  application 
for  the  patent,  is  a  defence  to  a  suit  for  mfiinge- 
ment.    Bates  v.  Coe,  98  U.  S.  31. 

80.  Mere  delay  in  applying  for  the  patent  is 
not.    lb. 

81.  Nothing  appearing  to  show  that  A.,  who 
applied  for  a  patent  in  1854  for  an  invention 
made  in  1S48,  had  any  knowledge  of  an  English 
patent  granted  in  1850,  such  English  patent  can- 
not be  set  up  by  way  of  defence  to  a  suit  by  A. 
for  an  infringement.  Elizabeth  v.  American  Nich- 
olson Pavement  Co.,  97  U.  S.  126. 

82.  Qucsre,  whether  under  the  act  of  July  4, 
1836  (5  Sts.  123),  or  of  July  8,  1870  (10  Sts. 
198),  a  defence  to  an  infringement  suit  on  the 
ground  of  insufficient  description  can  be  set  up 
without  the  allegation  of  an  mtent  to  deceive  the 
public.  Webster  Loom  Co.  v.  Hiagins,  105  U.  S. 
580. 

83.  If  the  assignee  of  an  interest  in  a  patent- 
right  make  and  sell  the  patented  article  on  joint 
account,  under  an  agreement  with  the  patentee, 
he  is  estopped  to  deny  the  validity  of  the  patent, 
when  called  on  by  the  patentee  to  account. 
Kinsman  v.  ParJchurst,  18  How.  289. 

84.  Nor  can  he  set  up  a  right  to  manufacture 
under  a  license  from  a  third  person,    lb. 

85.  The  defence  "  that  the  patentee  fraudu- 
lently and  surreptitiously  obtained  the  patent  for 
that  which  he  tnew  was  invented  by  another," 
will  not  avail  without  the  further  allegation  that 
the  prior  inventor  was  at  the  time  using  reason- 
able diligence  to  perfect  his  invention.  Agatvam 
Woollen  Co.  v.  Jordan,  7  Wal.  583. 

86.  Nor  is  an  allegation  of  sale  and  public  use 
prior  to  the  filing  of  the  application,  witii  the  con- 
sent and  allowance  of  tlie  inventor,  a  defence, 
without  an  allegation  that  such  sale  or  use  was 
more  than  two  years  before  the  patent  was  applied 
for.     lb. 

87.  A  patentee  is  not  estopped  in  an  action 
for  infringement,  by  proof  that  prior  to  the  appli- 
cation the  defendant,  having  devised  and  per- 
fected the  patented  article,  and  being  about  to  put 
it  to  use,  described  it  to  the  patentee,  the  prior 
inventor,  and  that  he  then  made  no  claim  to  the 
invention,  there  being  no  proof  that  the  defendant 
had  been  misled  thereby  to  his  injury.  Phila- 
delphia,  Wilmington,  ff  Baltimore  Railroad  Co. 
v.  Dubois,  12  Wal.  47. 

88.  No  stipulations  between  a  patentee  and 
his  assignee,  as  to  royalty  to  be  charged,  can  pre- 
vent the  latter  from  recovering  from  an  infringer 
all  profits  realized  by  reason  of  the  infringement. 
Elizabeth  v.  American  Nicholson  Pavement  Co., 
97  U.  S.  126. 

89.  One  who  pays  damans  decreed  against 
him  for  the  use  of  an  article  in  infringement  of  a 
patent  does  not,  by  such  payment,  acquire  for 
himself  or  for  his  vendee  a  right  to  the  future 
use  of  the  article ;  certainly  not,  where  nominal 
damages  only  have  been  recovered  and  paid. 
Birdsdl  v.  S'haliol,  112  U.  S.  485. 
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90.  Tlie  special  defences  in  an  action  for  in- 
fringement which,  under  Rev.  Sts.  $  4920,  may 
be  made  on  notice  under  the  general  issue,  must 
go  to  the  combination.  Bates  v.  Coe,  98  U.  S.  31. 

91.  Suits  for  Infringement  —  Pleading 

—  What  Bill  must  show  —  What  Objection  taken 
by  Answer — What  by  Demurrer.]  Under  the 
act  allowing  reissues  in  divisions,  where  several 
reissues  are  made  to  cover  the  complete  machine, 
all  mav  be  introduced  in  one  bill  on  proceedings 
for  in^ingement.  Seymour  v.  Osborne,  11  Wsu. 
616. 

92.  An  objection  in  a  suit  for  infringement 
that  the  patented  article  had  not  fixed  upon  it  the 
word  "  patented,"  as  required  by  statute,  must  be 
taken  in  the  answer,  if  intended  to  be  raised  at  the 
hearing  or  before  the  master.  Providence  Rub- 
ber Co.  v.  Goodyear,  9  Wal.  788. 

93.  A  defence  to  a  suit  for  infringement,  that 
tlie  patentee  was  not  the  original  inventor,  is  not 
available,  if  not  set  up  in  the  answer.  Bates  v. 
Coe,  98  U.  8.  31. 

94.  The  objection  to  a  bill  for  the  infringement 
of  a  reissued  patent,  that  the  reissue  was  for  a 
compound,  while  the  original  was  for  a  process, 
may  be  taken  by  demurrer,  the  two  patents  being 
set  out  in  the  bill.  The  question  is  one  of  law 
and  construction.  Giant  Powder  Co.  v.  Cali- 
fornia Powder  Works,  98  U.  S.  126. 

95.  Suits  for  Infringement  —  Evidence 

—  Burden  of  Proof —  The  Patent  as  Evidence 
— -  A  dmissibility  and  Effect  of  Evidence.]  In- 
fringement being  denied,  the  burden  of  proof  is 
on  the  plaintiff.     Bates  v.  Coe,  98  U.  S.  31. 

96.  In  an  action  for  violation  of  a  patent-right, 
the  burden  is  on  the  defendant  to  show  that  be 
gave  the  notice  required  by  law,  to  enable  him  to 
examine  a  witness  as  to  the  novelty  of  the  inven- 
tion. Philadelphia  (f  Trenton  Railroad  Co.  v. 
Stimpson,  14  Pet.  448. 

97.  Where  the  defendant  intends  to  maintain 
at  the  final  hearing  that  his  machine  is  not  an 
infringement,  he  should  introduce  testimony  to 
that  Doint,  proof  that  the  machines  made  and 
used  Dy  the  defendant  are  substantially  like  the 
complainant's  being  sufficient,  if  not  rebutted. 
Bennet  v.  Fowler,  8  Wal.  445. 

98.  The  defendant  in  a  suit  for  an  infringe- 
ment, to  raise  the  question  whether  the  plaintiff's 
original  and  reissued  patent  were  for  the  same 
invention,  must  introauce  the  original  patent. 
Seymour  v.  Osborne,  11  Wal.  516 ;  Bates  v.  Coe, 
98  U.  8.  31. 

99  The  defence,  otherwise,  will  not  avail. 
Bates  v.  Coe,  93  U.  S.  31. 

100.  The  plaintiff  need  not  introduce  the 
original  patent  in  evidence.     lb. 

101.  In  an  action  for  infringement,  evidence 
that  a  person  alleged  to  have  made  prior  use  of 
the  thing  patented  has  procured  a  hcense  from 
the  patentee  is  admissible  on  the  part  of  the  pat- 
entee on  the  question  of  such  use.  Evans  v. 
Eaton,  3  Wheat.  454. 
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102.  In  an  action  for  an  infringement,  al- 
though evidence  of  a  declaration  by  the  pat- 
entee that  at  some  prior  time  he  had  made  the 
invention  is  inadmissible  to  prave  that  fact^ 
yet  evidence  of  a  conversation  m  which  he  de- 
scribed his  invention  may  be  admitted  to  prove 
that  he  had  then  invented  the  thing  described. 
Philadelphia  Sf  Trenton  Railroad  Co.  v.  Stimp. 
son,  14  Pet.  448. 

103.  If  the  defendant  in  an  action  for  infrin^- 
meiit  have  a  patent  for  what  he  uses,  he  may  m- 
troduce  it  in  evidence  as  of  some  weight  upon 
the  question  of  novelty.  Coming  v.  Burden,  15 
How.  252. 

104.  The  novelty  of  a  patented  invention  can- 
not be  assailed  in  an  action  for  infringement  by 
any  evidence  other  than  that  of  which  the  de- 
fendant has  given  notice.  Philadelphia,  Wil- 
mington, Sf  Baltimore  Railroad  Co.  v.  Dubois,  ]  2 
Wal  47. 

105.  On  th^  qnestion  of  the  novelty,  utility, 
and  mode  of  use  of  a  patented  invention,  a  wit- 
ness may  be  asked  what  its  effect  has  been.  Klein 
V.  Russell,  19  Wal.  433. 

106.  Evidence  of  what  is  old  and  in  general 
use  at  the  time  of  an  alleged  invention  is  ad- 
missible at  law  under  the  general  issue,  and  in 
equity  without  an  averment  thereof  in  the  an- 
swer.    Brown  V.  Piper,  91  U.  8.  37. 

107.  Priority  of  invention  is  shown  by  proof 
that  the  thing  in  question  was  made  complete 
and  capable  of  working,  that  it  was  tested  and 
proved  successful,  and  was  known  at  the  time 
to  at  least  five  persons,  and  probably  to  many 
more.     Coffin  v.  Ogden,  18  Wal.  120. 

108.  The  reading  of  a  description  of  an  in- 
vention from  a  published  work  is  evidence  only 
of  the  description  of  the  thing  in  question,  not 
of  its  successful  operation,  although  the  opera- 
tion be  stated  to  have  been  successful.  Seymour 
V.  McCormick,  19  How.  96, 

109.  Thus,  a  statement  in  such  a  work  that  a 
machine  was  used  successfully  in  1829,  coupled 
with  testimony  that  it  was  used  successfully  in 
1853,  is  not  evidence  from  which  the  jury  can 
infer  that  it  was  used  successfully  in  tfie  inter- 
mediate time,  because  there  is  no  le^al  evidence 
that  it  was  successful  at  the  earlier  date.     lb. 

110.  Suits  for  Infringement  —  Practice 

—  Notice  of  Special  Matter  —  What  it  must 
show  —  When  necessary  —  How  served  —  Ques- 
tion of  Fact  for  the  Jury  —  Miscellaneous  Mat- 
ters of  Practice.]  The  notice  of  special  mat- 
ter under  the  general  issue,  required  by  the  act 
of  February  21,  1793  (1  Sts.  322),  need  not 
specify  the  places  where  the  thing  patented  is 
alleged  to  have  been  used  before  the  invention 
by  the  patentee.  Evans  v.  Eaton,  3  Wheat. 
4*54. 

111.  Tliat  requirement  of  the  statute  does  not 
include  all  matters  of  defence  which  the  defend- 
ant legally  may  be  entitled  to  make.  Evans  r. 
Hettich,  7  Wheat.  453. 
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112.  A  notice  of  piior  use  need  give  oulj  the 
name  and  residence  of  the  person,  and  the  place 
of  the  use ;  a  notice,  therefore,  which  gives  the 
date  of  prior  use  does  not  limit  the  defendant  to 
that  date  in  his  proof.  Phillips  t.  Page,  24  Uow. 
164. 

113.  The  notice  required  by  the  act  of  July  4, 
1836,  $  15  (5  Sts.  123),  of  the  names  of  places 
of  residence  of  those  by  whom  one  sued  tor  in- 
fringement intends  to  prove  previous  use  or 
knowledge,  and  where  the  use  has  been  had, 
need  not  be  so  specific  as  to  relieve  the  plain- 
tiff frohi  all  inquiry,  but  only  so  as  to  put  him 
in  the  way  to  ascertain  all  that  is  necessary  to 
enable  him  to  meet  the  defence.  Wise  v.  Allis, 
9Wal.  737. 

114.  Thus,  where  the  suit  is  for  the  infringe- 
ment of  a  patent  for  balancing  millstones,  a  notice 
is  sufficiently  specific  as  to  the  place  where  the 
use  was  had,  where  it  gives  the  name  of  the 
town  or  city,  and  the  names  and  places  of  resi- 
dence of  the  witnesses  by  whom  the  use  b  to  be 
proved.    lb, 

115.  A  reference  to  Ure's  Dictionary,  without 
specification  of  pa^e,  article,  or  subject,  is  not  a 
sufficient  notice  of  special  matter  under  the  act 
of  1836.     SUshy  v.  Foote,  14  How.  218. 

116.  No  notice  is  necessary  to  justify  the  ad- 
mission of  evidence  on  the  part  of  the  aefendant 
showing  the  improvements  in  articles  of  the 
ckss  to  which  the  patented  article  belongs,  in 
existence  at  the  date  of  the  plaintifiTs  invention. 
Vance  v.  Campbell,  1  Black,  427. 

117.  Wbere  an  answer  to  a  bill  to  restrain  an 
infringement  alleges  prior  knowledge  or  use  of 
the  invention,  to  admit  of  proof  thereof  it  must 
state  the  names  and  places  of  residence  of  the 
persons  who  had  such  knowledge,  and  the  place 
where  such  use  was  had.  Agawam  Woollen  Co. 
V.  Jordan,  7  Wal.  583 ;  Seymour  v.  Osborne,  11 
Wal.  516. 

118.  Section  4920,  Rev.  Sts.,  which  provides 
that  proofs  of  previous  invention,  etc.,  may  be 
given  on  notice  in  the  answer,  stating  the  names 
of  patentees,  the  names  and  residences  of  the 
persons  alleged  to  have  invented  or  to  have  had 
prior  knowledge  of  the  thing  patented,  etc.,  does 
not  require  notice  of  the  names  of  those  who  are 
to  testify  touching  the  invention,  but  only  of 
those  who  invent ea  or  have  used  it.  Woodbury 
Patent  Planing- Machine  Co.  v.  Keith,  101  U.  S. 
479. 

119.  Notice  of  special  matter  may  be  served 
and  filed  without  an  order  of  court,  and  it  makes 
no  difference  that  a  prior  insiiffirient  notice  has 
been  served  and  filed.  Teese  v.  Huntingdon,  23 
How.  2. 

120.  It  M  no  objection  to  the  admission  of 
depositions  under  the  notice,  that  tliey  were 
taken  before  the  notice  was  served.     lb. 

121.  The  question  of  novelty  in  an  action  for 
the  infringement  of  a  patent  is  ror  the  jury.  Bat- 
tin  T.  Taggert,  17  How.  74. 
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122.  So  is  the  question  whether  certain  ma- 
chines before  in  use  are  substantially  the  same 
as  that  the  patent  for  which  is  alleged  to  have 
been  infringed.  Turrill  v.  Michigan  Southern 
Sf  Northern  Indiana  Railroad  Co.,  1  Wal.  491. 

123.  In  an  action  for  infringement  of  a  patent 
for  an  improvement  on  the  cotton-gin,  consisting 
in  part  ot  a  particular  mode  of  fastening  the  rib 
to  the  framework,  it  was  held  a  question  for  the 
jury  whether  the  mode  adopted  by  the  defendant 
was  substantially  different  from  the  one  described 
and  claimed  by  the  plaintiff.  Carver  v.  Hyde, 
16  Pet.  513. 

124.  In  an  action  for  infringement  of  a  patent 
for  a  compound  of  known  materials,  the  question 
whether  a  compound  of  given  proportions  is 
substantially  the  same  as  another  of  different 
proportions  is  a  question  for  the  jury.  Tyler  v. 
Boi^ton,  7  Wal.  327. 

125.  In  general,  wliere,  in  patents  for  a  com- 
position of  matter,  any  of  the  mgredienta  do  not 
always  possess  exactly  the  same  properties  in  the 
same  degree,  the  sufficiency  of  the  description, 
like  the  sufficiency  of  the  description  in  patents 
for  machines,  is  a  ouestion  of  fact  for  the  jury. 
Wood  V.  Underhill,  5  How.  1. 

126.  Whether  a  patent  issued  after  the  sur- 
render of  a  defective  one  is  for  a  substantially 
different  invention  is  a  question  of  fact  for  the 
jury.  Stimpson  v.  West  Chester  Railroad  Co., 
4  How.  330;  Dattin  v.  Taggert,  17  How.  74. 

127.  So  of  the  question  whether  the  specifica- 
tions for  a  patent,  including  the  claim,  are  so  pre- 
cise as  to  enable  any  person  skilled  in  the  struc- 
ture of  machines  to  make  the  one  described. 
Battin  v.  Taggert,  17  How.  74 

128.  So  of  the  (questions  whether  an  inven- 
tor abandoned  his  invention  to  the  public,  and 
whether  the  alleged  infrinarer  obtained  knowledge 
of  it  surreptitiously.  Kendall  v.  Winsor,  21 
How.  322. 

129.  So  of  the  question  of  the  continuity  of 
an  application  for  a  patent,  where  an  applica- 
tion IS  withdrawn  and  a  new  one  filed.  Godfrey 
V.  Eames,  1  Wal.  317. 

130.  So,  on  the  question  of  the  construction 
of  two  specifications  of  patents,  whether  they  are 
of  the  same  thing ;  and  this,  notwithstanding  the 
general  rule  that  the  construction  of  written  in- 
struments is  for  the  court.  Bischoffy.  Wethered, 
9  Wal.  812. 

131.  Under  the  act  of  1793,  the  defendant 
in  a  suit  for  infrins^ement  could  defend  on  the 
ground  of  the  iusufficiency  of  the  specifications, 
without  proceeding  under  section  6  to  annul  the 
patent.     Grant  v.  Raymond,  6  Pet.  218. 

132.  A  pending  suit  for  an  infringement  falls 
with  its  cancellation  by  surrender  for  a  reissue, 
so  that  a  plea  that  since  the  bringing  of  the  suit 
the  plaintiff  has  surrendered  his  patent  is  a  valid 
defcnee.     Moffitt  v.  Garr,  1  Bkck,  273. 

133.  Where  a  patent  for  infringement  of 
which  suit  is  biougnt  is  for  a  combination,  and 
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the  declaration  is  for  an  infringement  of  the  pat- 
ent as  described  in  that  instnunent,  the  plaintiff 
cannot,  when  it  is  proved  that  the  defendant  did 
not  use  part  of  the  invention,  rely  on  the  useless- 
ness  of  that  part ;  for,  having  set  out  his  patent 
as  an  entirety,  he  cannot  charge  as  an  infringe- 
ment the  use  of  anything  less  than  the  whole. 
Vance  v.  Campbell,  1  Black,  427. 

134.  Where  the  answer  to  a  bill  for  infringe- 
ment of  a  patent  admitted  the  manufacture  and 
sale  of  patented  articles,  and  the  defendant  moved 
for  leave  to  amend  by  inserting  a  denial,  and 
leave  was  refused,  the  supreme  court  held  the 
admission  conclusive,  but,  m  view  of  the  circum- 
stances, restricted  it  as  much  as  it  could  and 
still  give  it  effect  as  an  admission  of  the  manu- 
facture and  sale  of  more  than  one  article.  Jones 
v.  Moreheady  1  Wal.  155. 

135.  The  court  will  reverse  a  judgment  for 
the  defendant  in  an  action  for  infrin^ment,  of  its 
own  motion,  where  evidence  of  prior  use,  etc., 
of  the  thing  patented  has  been  admitted,  unless 
it  appears  of  record  that  the  notice  of  such  special 
matter  in  defence  was  given  as  required  by  sec- 
tion 15  of  the  act  of  1836 ;  and  this,  although  the 
case  has  proceeded  throughout  without  reference 
to  that  oDJection.  [Grter,  Swatne,  and  Mil- 
ler. JJ.,  dissenting.  J  Blanchard  v.  Putnam^  8 
Wal.  420. 

136.  A  patent  valid  on  its  face  cannot  be  im- 
peached in  an  action  for  infrinp^emeiit  for  fraud 
in  its  procurement.  Philadelphia,  Wilmington, 
jr  Baltimore  Railroad  Co.  v.  Dubois,  12  Wal.  47. 

137.  Where  the  defendant  sets  up  a  prior 
patent,  the  question  of  identity  is  a  question  for 
the  jury,  where  there  is  evidence  of  any  resem- 
blance at  all.  Tucker  v.  Spalding,  13  Wal. 
453. 

138.  Although  a  surrender  of  a  patent  under 
the  act  of  July  8, 1S70,  J  53  (16  Sts.  205),  pend- 
ing  a  suit  for  an  infringement  of  it,  necessitates, 
ordinarily,  the  bringing  of  an  orig;inal,  not  a  sup- 
plemental, bill,  in  case  of  an  infringement  of  the 
patent  issued  in  lieu  of  that  surrendered,  yet,  if 
relief  is  sought  by  supplemental  bill,  the  irregu- 
larity may  be  waived  by  allowing  the  suit  to  pro- 
ceed and  proofs  to  be  taken  without  objection. 
Reedy  v.  Scott,  23  Wal.  352. 

139.  And,  the  parties  having  agreed  before 
the  filing  of  the  supplemental  bill  to  refer  the 
question  of  infringement,  a  plea  to  the  supple- 
mental bill,  setting  up  an  award  and  an  agree- 
ment to  be  bound  bv  it,  has  the  same  effect  as 
though  such  matter  had  been  set  up  by  plea  to 
the  original  bill.     lb. 

140.  Where,  in  a  suit  for  infringement,  the 
answer,  after  stating  the  names  and  places  of 
residence  of  persons  alleged  to  have  had  prior 
knowledge  of  the  invention  claimed  to  be  pro- 
tected by  the  patent,  alleges  such  knowledge  on 
the  part  of  persons  unknown,  and  craves  leave  to 
set  forth  their  names,  when  discovered,  an  amend- 
ment allowing  the  insertion  of  the  names  of  such 
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persons  is  allowable  nunc  pro  tunc,    Roemer  v. 
Simon,  95  U.  S.  214. 

141.  An  objection  that  the  defence  of  prior 
invention  cannot  be  set  up  because  not  stated  in 
the  manner  required  by  statute  (residences  and 
names  not  being  given),  to  be  available,  must  be 
interposed  before  the  final  hearing.  lb.;  Webster 
Loom  Co.  v.Higgins,  105  U.  S.  580;  Zane  v. 
Soffe,  110  U.  S.200. 

142.  Where,  in  a  suit  for  infringement,  it  ap- 
pears on  the  face  of  the  patent  that  the  invention 
therein  described  is  not  patentable,  the  court  of 
its  own  motion  may  dismiss  the  bill.  Slawson 
V.  Grand  Street  RaUroad  Co.,  107  U.  S.  649. 

143.  The  courts  in  this  country  cannot  deckre 
an  element  of  a  combination  immaterial,  but  only 
whether  an  element  omitted  by  the  alleged  in- 
fringer has  been  supplied  by  an  equivalent. 
Union  WaterMeter  Co.  v.  Desper,  101  U.  S. 
332 ;  Gage  v.  HerHng,  107  U.  S.  640 ;  Fay  v. 
Cordesman,  109  U.  S.  403;  Sargent  v.  HaU 
Safe  (r  i^k  Co.,  114  U.  S.  63. 

144.  Where  a  bill  for  infringement  of  a  patent 
for  a  design,  alleging  making  and  selling  tne  in- 
vention, is  taken  as  confessed,  the  patent  will  be 
held  valid  for  the  purposes  of  the  suit,  although 
a  claim  for  the  pattern  and  claims  for  its  several 
parts  are  joined  therein.  Dobson  v.  Hartford 
Carpet  Co.,  114  U.  8.  439. 

145.  Damages  —  Measure  of  Damages 

under  the  Act  of  1836  — Profits  as  a  Measure  of 
Damages  —  Interest  on  Profits  —  Price  of  Li- 
cenM  as  a  Measure  of  Damages  —  Compensatory 
Damages  —  Nominal  Damages,  when  allowed  — 
Time  from  and  to  which  Damages  are  computed. 2 
The  act  of  1836  confines  the  jury,  in  a  patient 
cause,  to  the  assessment  of  ''  actual  damages." 
Seymour  v.  McCormick,  16  How.  480. 

146.  What  the  actual  damages  are  cannot  be 
determined  bv  any  one  precise  rule  of  law  ap- 
plicable to  ail  cases.  If  the  patentee  retain 
the  entire  monopoly,  the  profits  realized  by  the 
infringer  may  afford  a  rule;  while,  if  he  sell 
licenses,  the  price  of  a  license  may  be  the  proper 
measure.     lb. 

147.  In  an  action  at  law  for  infringement,  it 
is  only  when,  from  the  peculiar  circumstances  of 
the  case,  no  other  rule  can  be  made  applicable, 
that  the  defendant^  profit-s  afford  the  cntierion  of 
damages.  If  sales  of  licenses  have  been  suffi- 
cient to  establish  a  price  for  them,  such  price 
constitutes  the  measure  of  damans,  lb. ;  Packet 
Co,  V.  Sickles,  19  Wal.  611 ;  Burdell  v.  Denig; 
92  U.  S.  716. 

148.  Where  the  defendant  has  made  sales  of  the 
attachment  which  constitutes  an  infringement, 
the  profits  on  these  sales  afford  a  better  criterion 
for  estimating  profits  with  which  he  is  chargeable 
than  is  afforded  by  sales  of  machines  of  which 
the  attachment  forms  a  part,  it  not  appearing  at 
what  profit  the  machines,  withont  the  attachment, 
could  have  been  sold.  Mason  v.  Graham,  23 
Wal.  261. 
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149.  Where  the  defendant  keeps  a  store,  with 
clerks,  etc.,  for  the  sale  of  certain  articles,  some 
of  which  infringe  the  plaintiff's  patent,  while 
others  do  not,  in  estimating  profits  due  the  phiiu- 
tiff,  a  proportionate  part  of  the  expenses  of  the 
store,  etc.,  is  property  deducted  from  the  profits 
from  sales  of  the  articles  infringing.  Tremaine 
Y.  Hitchcock  [The  Tremolo  Patent],  23  Wal. 
518. 

150.  The  defendant  in  a  bill  for  an  injunction 
and  au  account  of  the  profits  of  a  patented  ma- 
chine is  accountable  ou!^  for  profits  actually 
made,  not  for  what  b?  diligence  he  might  have 
made.  Livingston  y.  Woodioortk,  15  How.  546 ; 
Dean  v.  Mason,  20  How.  198. 

151.  In  cases  where  profits  are  the  proper 
measure  of  damages,  such  profits  as  the  infringer 
has  made,  or  ought  to  have  made,  govern,  and  not 
those  which  the  plaintiff  can  show  that  he  himself 
might  have  macfe.  Burdell  v.  Denig,  92  U.  S. 
716. 

152.  The  measure  of  damans  is  the  profit 
derived  from  the  use  of  the  plaintiff's  invention 
in  excess  of  the  profit  derived  from  the  use  of 
other  inventions  open  to  the  public  and  adequate 
to  an  equally  beneficial  result.  Mowry  v.  Whit- 
ney, 14  Wat  620 ;  Littlefield  v.  Perry,  21  Wal. 
205. 

153.  Thus,  for  infringement  of  a  patent  for  a 
design,  — a  design,  for  instance,  for  a  carpet, — 
the  defendant  cannot  be  held  in  damages  for  the 
entire  profit  in  making  and  selling  the  article 
with  that  desi^,  but  only  for  so  much  as  is  shown 
to  be  due  to  the  design  alone.  Dobson  v.  HarU 
ford  Carpet  Co.,  Il4  U.  S.  439. 

154.  An  order,  therefore,  that  the  defendant 
account  for  all  profits  derived  from  the  sale  of 
the  article  wherein  the  plaintiffs  patented  inven- 
tion  was  used,  is  too  broad.  Litdejield  v.  Perry, 
21  Wal.  205. 

155.  But  where  the  infringement  was  of  au 
improvement  in  an  article  the  demand  for  which 
was  confined  to  a  limited  region  wherein  no  other 
article  for  the  purpose  could  be  sold,  and  which 
demand,  but  for  the  defendant's  act  in  making 
and  selling,  the  plaintiff  would  have  supplied,  it 
was  held  that  the  measure  of  damages  was  the 
difference  between  the  cost  of  manufacture  to 
the  defendant  and  the  price  received  by  him. 
GotUcTs  Manufacturing  Co.  y.  Cotoing,  105 
U.  S.  253. 

156.  It  is  no  answer  to  a  claim  for  damages 
based  on  the  defendant's  profits  that  the  doing 
of  that  for  which  the  invention  is  used  is  un- 
economical. The  plaintiff  is  entitled  to  recover 
what  the  defendant  has  saved  by  using  the  inven- 
tion instead  of  otlier  means  open  to  him.  Illi- 
nm»  Central  Railroad  Co,  y.  TurrUl  [Cawood 
Patent],  94  U.  S.  695. 

157.  Wliere  the  defendant,  by  devices  of  his 
own,  has  reduced  the  cost  of  manufacturing  the 
infringing  machine,  in  estimating  profits  with 
which  he  is  chargeable,  be  is  entitled  to  the  bene- 
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fit  of  the  amount  thus  saved.  Mason  v.  Graham, 
23  Wal.  261. 

158.  An  instruction  that  the  measure  of  dam- 
ages is  the  same  whether  the  patent  covers  an 
entire  machine  or  an  improvement  thereon,  is  er- 
roneous.   Seymour  v.  McCormick,  16  How.  480. 

159.  In  general,  interest  should  not  be  allowed 
before  final  aecree  on  the  profits  found  due  by 
the  master,  as  until  then  the  damages  are  unliqui- 
dated. Mowry  v.  Whitney,  14  Wal.  620 ;  Litde- 
field  V.  Perry,  21  Wal.  206. 

160.  While,  in  general,  a  patentee  is  not  en- 
titled to  interest  on  profits  miide  by  an  infringer, 
profits  being  regarded  as  unliquidated  damages, 
interest  may  be  added  where  a  case  was  sent  back 
merely  to  ascertain  and  correct  the  amount  of 
damages,  on  principles  laid  down  by  the  court, 
and  considerable  delay  ensued  before  judgment 
was  finally  entered.  Illinois  Central  Railroad 
Co.  v.  TurrUl,  110  U.  S.  301. 

161.  Interest  on  profits  is  not  allowable  with- 
out the  special  order  of  the  court.  Parks  y. 
BootK  102  U.  S.  96. 

162.  Where  profits  are  made  by  an  infringer 
by  the  use  of  an  article  patented  as  an  entirety  or 
product,  he  is  responsible  to  the  patentee  for 
them,  unless  he  can  show  —  and  the  burden  is 
on  him  to  show  it  —  that  a  portion  of  them  is  the 
result  of  some  other  thing  used  by  him.  Eliza' 
heth  v.  American  Nicholson  Pavement  Co.,  97 
U.S.  126. 

163.  In  estimating  the  damages  for  infrin^- 
ment,  the  price  paid  for  a  license  may  be  consid- 
ered, but  aoes  not  afford  an  absolute  rule.  Hogg 
v.  Emerson,  11  How.  587. 

164.  Where  there  is  no  established  patent  or 
license  fee,  general  evidence  may  be  resorted  to 
for  the  measure  of  damages ;  and  evidence  of  the 
utility  and  advanta^  of  the  invention  over  the 
old  mode  or  device  is  competent.  Suffolk  Manu* 
facturing  Co.  v.  Hayden,  3  Wal.  315. 

165.  But  in  such  a  case  the  damages  are  not 
to  be  estimated  for  the  whole  term  of  the  patent, 
but  onl^  for  the  period  of  infringement,  a  recov- 
ery givmg  the  infringer  no  right  to  continue  the 
use.    lb, 

166.  In  an  action  for  infringement,  proof  of 
an  established  royalty  does  not  necessarily  fur- 
nish the  measure  of  damages,  where  the  use  is 
brief  and  limited,  but  only  where  it  is  extensive 
and  protracted  and  without  excuse.  Birdsall  y. 
Coolidge,  93  U.  S.  64. 

167.  The  measure  of  damages  for  an  infrin^ 
ment  in  the  use  of  an  attachment  to  a  fire-en^me 
is  the  price  at  which  the  invention  sells,  or  might 
fairly  sell ;  not  the  saving  by  the  use  of  it,  nor  the 
value  of  the  increased  power  given.  New  York 
v.  Ransom,  23  How.  487. 

168.  In  an  action  for  infringement  in  which 
the  evidence  shows  only  a  sale  of  a  certain  num- 
ber of  articles  containing  the  patented  device  and 
the  royalty  which  the  p&intiff  receives,  it  is  error 
to  instruct  the  jury  that  if  they  find  for  the  phiin- 
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tiff  they  sliall  award  a  sum  sufficient  "  to  reman- 
erate  him  for  the  wroii^ul  act  of  the  defendant, 
and  to  reimburse  him  for  all  such  expenditures  as 
have  been  necessarily  incurred  by  him  in  order  to 
establish  his  right,"  the  statute  entitling  the 
plaintiff  only  "  to  the  actual  damages  sustained ;" 
such  an  instruction  being  too  broad  and  too 
vague,  and  opening  the  way  to  an  allowance  of 
counsel  fees  and  perhaps  other  improper  charges. 
PhUp  V.  Noch,  17  Wal.  460. 

169.  Measure  of  damas^es  in  actions  for  in- 
friuj^ement.  Dean  v.  Mason  20  How.  198 ; 
Silsby  V.  Foote,  Id.  378 ;  Suffolk  Manufacturing 
Co.  V.  Hayden,  3  Wal.  315. 

170.  The  principles  on  which  damages  in  a 
suit  against  a  manufacturer  for  infringement 
should  be  computed,  stAted  and  applied.  Provi- 
dence Rubber  Co.  v.  Goodyear,  9  Wal.  788. 

171.  Compensatory  dauiages  for  infringement 
may  be  allowed  in  equity,  although  the  business 
of  the  infringer  was  so  im providently  conducted 
as  to  yield  no  substantial  profits.  Marsh  v.  Sey- 
mour. 97  U.  8.  348. 

172.  There  is  no  legal  presumption  that  per- 
sons who  liave  bought  of  an  infringer  would  have 
bought  of  the  patentee  if  the  infringer  had  not 
made  and  sold  the  thing  patented.  Seymour  v. 
McCormick,  16  How.  480. 

173.  The  plaintiff  in  a  suit  for  infringement  of 
a  patent  for  an  improvement  must  separate  the 
profits  due  to  the  use  of  the  improvement  from 
those  that  arose  from  the  unpatented  parts  of  the 
article  to  which  the  improvement  applies,  or  he 
can  have  only  nominal  damages.  Garretson  v. 
C/arifc,  lliu:s.  120. 

174.  If  the  plaintiff  introduce  no  proper  evi- 
dence of  the  damages  sustained,  an  instruction 
should  be  ^ven,  if  prayed,  restraining  the  recov- 
ery to  nominal  damages.  New  York  v.  Ransom, 
2i  How.  487. 

175.  Only  nominal  damages  are  recoverable, 
whei*e  other  methods  m  common  use  would  have 
produced  the  same  results  with  equal  facility 
and  cost,  unless  a  license  fee  has  been  generally 
paid,  when  that  may  be  taken  as  the  criterion. 
Black  V.  Thome,  ill  U.  8.  122. 

176.  Where  it  does  not  appear  how  much  of 
the  plaintiifs  profits  were  due  to  the  use  of  the 
invention  covered  by  the  patent  infringed,  nomi- 
nal damaijes  only  are  recoverable.  Blake  v.  Rob' 
ertson^  94  U.  S.  728. 

177.  In  taking  an  account,  the  master  is  not 
limited  to  the  date  on  which  the  decree  is  en- 
tered, but  may  extend  it  to  the  time  of  the  hear- 
ing, unless  the  infringement  has  ceased.  Provi- 
dence Rubber  Co.  v.  Goodyear,  9  Wal.  788. 

178.  A  patentee  claiming  under  a  reissued 
patent  cannot  recover  damages  for  an  infringe- 
ment committed  before  the  date  of  the  reissue. 
Affawam  Woollen  Co.  v.  Jordan,  7  Wal.  683. 

179.  The  fact  that  one  who  makes  an  article 
bjr  using,  without  leave,  a  patented  machine, 
might  have  bought  the  same  article  elsewhere  for 
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less  than  it  cost  him  to  make  it,  has  no  bearing* 
on  the  Question  of  the  amount  with  which  he  is 
chargeable  for  the  infringement.     Thomson  v. 
Wooster,  114  U.  S.  104. 

Circuit   Court  may  in  its  Discretion  decide 
Patent  Cause  without  Jury. 
See  Circuit  Court  —  Practice,  6. 

Executor  may  maintain  Suit  when  Patent  is 
granted  to  him  as  Executor,  etc. 
See  Executor  asd  Adxinist&ator — 
Suits,  5,  7. 

Identity  between  Things,  in  general. 
See  Patent  —  Patentability. 

Jurisdiction  in  Equity —  Where  an  Account 
alone  is  asked. 
See  Equity  —  Jurisdiction,  28. 

Jurisdiction  in  Error  of  Supreme  Court  in 
Patent  Cases,  unthout  Regard  to  Amount  in- 
volved. 
See  SuFREUE  Court  —  Jurisdiction,  47 
et  seq. 

Jurisdiction  of  Federal  Courts  of  Controver- 
sies respecting. 
See   Circuit   Court  —  Jurisdiction, 
29-31. 

Jurisdiction  —  Personal     Service  —  When 
necessary  to  Jurisdiction  of  Circuit  Court. 
See  Circuit  Court  —  Practice,  30  ei 
seq. 

Question  of  Fact  —  Whether  a  Machine  tcould 
infringe  the  Patent. 
See  Cases  Certified,. 4. 

Railroad  Company,  when  liable  for  Infringe- 
ment. 
See  Railroad  —  Compant,  18. 

Record  on  Appeal  in  Suit  for  Infringement 
should  set  out  the  Account. 
See  Apfeal  —  Takino  and  perfectino, 
89. 

Supreme  Cottrt,  District  of  Columbia — Povoers. 
See  Supreme  Court,  District  of  Co- 
lumbia. 

PATENT  — IBSITB  —  Who  entitled  to  Patent. 
See  pi.  1-6. 

A  bandonment  —  What  constitutes,  etc. 
See  pi.  7-20. 

Application  —  Specification    and    Claim  — 
What  Specification  should  state  —  Amende 
ment  —  Patentee  bound  by  Claim  —  Dis- 
claimer. 
See  pi.  21-44. 

Effect  of  Issue  —  Review  —  Presumptions  in 
Favor —  Recitals.  Description,  Oath  etc, — 
Extension,  Repeal,  Impeachment,  etc. 
See  pi.  45-68. 

1.  Who  entitled  to  Patent.]    He  who 

first  perfects  the  invention  and  adapts  it  to  use 
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is  the  inventor,  and  entitled  to  the  patent.  Ag- 
awam  Woollen  Co.  v.  Jordan^  7  Wal.  683;  Sey- 
mour V.  Osborne,  II  Wal.  616. 

2.  Where  a  master-workman,  employing  otl)er 
people  in  his  service,  has  conceived  the  plan  of 
an  invention,  and  is  engaged  in  experiments  to 
perfect  it,  no  suggestion  trom  an  employee,  not 
amounting  to  a  new  method  or  arrangement 
which  is  m  itself  a  complete  invention,  will  de- 
prive the  employer  of  the  exclusive  property  in 
the  completed  improvement.  Agawam  Woollen 
Co.  V.  Jordan,  7  Wal.  583. 

3.  Where,  while  in  the  progress  of  mechani- 
cal improvement,  many  inventors  are  working  to 
a  particular  end,  and  one  precedes  all  others,  he 
may  acquire  a  monopoly,  if  the  advance  is  grad- 
ual, so  that  no  one  can  claim  the  whole,  each  is 
entitled  only  to  his  own  specific  form  of  device. 
Chicago  (f  Northwestern  Railway  Co.  v.  Sayles, 
97  U.  S.  554. 

4b  A  contract  with  an  inventor,  engaging  his 
services  and  ingenuity  in  perfecting  a  macnine, 
gives  no  claim  to  an  improvement  made  after  its 
expiration.    Appleton  v.  Bacon,  2  Black,  699. 

5.  And  if  by  any  mistake  or  irregularity  the 
patent  for  such  improvement,  applied  for  by  the 
inventor,  be  issued  to  the  other  party  to  such  con- 
tract, it  must  be  surrendered  and  cancelled.    lb. 

6.  The  ri^ht  of  an  inventor  to  a  patent  for  an 
invention  which  he  has  actually  made  is  not  for- 
feited by  the  receipt  of  information  or  advice 
from  men  of  science.  O^Reilly  v.  Morse,  15 
How.  62. 

7.  Abandonment  —  What   constitutes, 

etc.']  Where  an  inventor,  after  constructing  a 
macnine,  puts  it  aside  and  finally  breaks  it  up  as 
something  requiring  further  study  and  experi- 
ments, he  thereby  abandons  his  invention,  if  he 
80  act  with  no  definite  intention  of  resuming  his 
work  on  it.  Seymour  v.  Ofbome,  1 1  Wal.  616. 
See  Marsh  v.  Seymour,  97  U.  S.  348. 

8.  Where  an  application  for  a  patent,  although 
thrice  rejected,  is  not  abandoned  ny  the  applicant, 
who  nine  years  afterwards  presents  a  second  pe- 
tition, accompanied  by  the  same  drawings  and 
by  substantially  the  same  specification,  and  a 
jMttent  is  issued,  the  proceeding  may  be  deemed 
a  continuous  one,  and  it  cannot  be  contended 
that  the  invention  was  abandoned  to  the  public. 
[Miller,  Eield,  and  Bradley,  J  J.,  dissenting.] 
Smith  V.  Goodyear  Dental  Vulcanite  Co.,  93 
U.  S.  486. 

9.  An  inventor  cannot  without  cause  hold  his 
application  pending  for  a  long  series  of  years, 
leaving  the  public  uncertain  whether  he  intends 
to  prosecute  it ;  and  accordinglv,  where  his  ap- 
plication has  been  rejected  and  lie  has  for  many 
years  taken  no  steps  to  reinstate  or  renew  it  or 
to  appeal,  he  should  be  deemed  to  have  aban- 
doned it,  especially  where  in  all  that  time  he  has 
seen  his  invention  going  into  common  use  and 
made  no  remonstrance.  Woodbury  Patent  Plan- 
ing>Machine  Co.  v.  Keith,  101  U.  S.  479. 
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10.  Forbearance  to  apply  for  a  patent  during 
the  progress  of  experiments,  and  nntil  the  in- 
ventor has  perfectea  his  invention  and  tested  its 
value  by  use,  affords  no  ground  for  presumption 
of  abandonment.  Agatcam  Woollen  Co,  v.  t/br- 
dan,  7  Wal.  683. 

11.  The  rule  of  the  patent  office  which,  prior 
to  the  patent  act  of  1870,  provided  that  an  aban- 
donment should  be  presumed  after  two  years 
from  a  rejection  or  withdrawal,  being  a  mere 
rule  of  practice  and  not  always  enforced,  was  no 
bar  to  a  proceeding  for  reinstatement,  a  re-ex- 
amination, or  an  appeal,  and  so  not  an  excuse  for 
conduct  which  otnerwise  would  be  deemed  to 
manifest  an  abandonment.  Woodbury  Patent 
PlaningMachine  Co,  v.  Keith,  101  U.  8.  479. 

12.  There  may  be  an  abandonment  after  as 
well  as  before  an  application  has  been  made  and 
rejected  or  withdrawn.    lb, 

13.  The  question  whether  or  not  there  has 
been  an  abandonment  is  not  concluded  by  the 
action  of  the  commissioner  in  granting  a  patent. 
lb. 

14.  Where  the  patentee  of  improvements  in 
a  patented  machine  abandons  them  after  full  and 
fair  trial  as  unsuccessful,  the  inventor  of  the 
machine,  if  he  take  them  up  and  render  them 
successful,  may  be  entitled  to  a  patent  thereon. 

-  WhUdy  V.  Swayne,  7  Wal.  685. 

15.  Where  a  prior  invention  or  discovery  was 
onlv  an  experiment,  never  having  been  perfected 
or  brought  into  actual  use,  but  abandoned  and 
never  revived  hj  the  inventor,  the  fact  that  it 
was  described  in  an  application  for  a  patent, 
which  application  was  voluntarily  withdrawn, 
does  not  make  it  other  than  an  unsuccessful  ex- 
periment, and  therefore  is  not  necessarily  a  bar 
to  the  right  of  another  to  demand  a  patent,  ex- 
cept so  far  as  it  may  bear  on  the  question  of  prior 
invention  or  discovery.  Brown  v.  Guild  [2%c 
Corn-Planter  Patent],  33  Wal.  181. 

16.  Que  cannot  claim  the  protection  of  a  pat- 
ent if  at  the  time  of  the  application  the  invention 
had  been  abandoned  to  the  public.  Consolidated 
FruU-Jar  Co.  v.  Wnght,  94  U.  S.  92. 

17.  If  an  inventor  apply  for  a  patent  for  an 
improvement,  and  afterwards,  with  such  applica- 
tion on  file,  apply  for  a  patent  for  another,  im- 
provement  of  the  same  thing,  describing  the  for- 
mer improvement  but  not  claiming  it  as  original, 
such  description  and  non-claim  will  not  amount 
to  a  dedication  of  the  first  inveution  to  the  pub- 
lic. Suffolk  Manufacturing  Co,  v.  Hayden,  3 
Wal.  315. 

18.  Where  the  claim  is  of  a  specific  device  or 
combination,  the  non-claim  of  other  devices  or 
combinations  apparent  on  the  face  of  the  specifi- 
cation is  a  dedication  thereof  to  the  public,  and 
will  be  enforced  as  such,  unless  a  surrender  for 
reissue  is  made  with  due  diligence,  and  proof 
made  that  the  omission  arose  from  inadvertence, 
accident,  or  mistake.  Miller  v.  Bridgeport  Brass 
Co,,  104  U.  S.  350;  Bantz  v.  Franiz,  105  U.  S. 
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160;  Clements^.  Odorless  Excavating  Appara- 
tus Co,,  109  U.  S.  641. 

19.  Where  an  iaventor  in  his  original  appli- 
cation fails  to  cover  his  whole  invention,  he  will 
be  presumed,  ordinarily,  after  twelve  years,  to 
have  dedicated  to  the  public  the  part  not  oov. 
ered,  and  therefore  to  have  precluded  himself 
from  the  risfht  to  have  it  embraced  in  a  reissue. 
Turner  fc  Seymour  Manufacturing  Co,  v.  Dover 
Stamping  Co.,  Ill  U.  8.  319. 

20.  Where  the  public  has  acquired  the  right 
to  use  a  device  for  a  particular  purpose,  it  nas 
the  right  to  use  it  for  all  like  purposes.  Blake 
V.  San  Francisco,  113  U.  8.  679. 

21.  Application  —  Specification    and 

Claim  —  What  Specification  should  state  — 
A  mendment  —  Patentee  bound  by  Claim  —  Dis- 
claimer.] If  an  applicant  for  a  patent  with- 
draw his  application,  intending  to  file  a  new  one, 
and  file  a  new  one  accordingly,  the  two  are  to 
be  deemed  as  constituting  one  continuous  appli- 
cation. [Clifford,  J.,  dissenting.]  Godfrey  v. 
Eames,  1  Wal.  317.      , 

22.  If,  after  a  specification  filed,  the  appli- 
cant for  a  patent  dies,  and  an  entire  change  in 
the  specification  is  made  by  an  amendment 
which  purports  to  be  signed  by  the  original  ap- 
plicant, by  his  attorney,  the  patent  thereupon  is- 
sued is  invalid  for  want  of  an  application  and 
oath  by  the  administrator  of  the  original  appli- 
cant.  Eagleton  Manufacturing  Co.  v.  West^ 
Bradley,  ^  Carey  Manufacturing  Co.,  Ill  U.  8. 
490. 

23.  A  patentee's  description  of  bis  invention 
is  sufficient,  if  intelligible  to  those  skilled  in  the 
art  to  which  it  relates.  Webster  Loom  Co.  v. 
Higgins,  105  U.  8.  580. 

24  The  specification  of  an  improvement  must 
state  its  nature  and  extent,  so  as  \o  distins(iiish 
it  from  what  is  alreadv  known.  Evans  v.  Eaton, 
7  Wheat.  356;  Evans  v.  Hettlch,  Id.  453; 
Brooks  v.  Fiske,  15  How.  212. 

25.  A  claim  for  a  combination  need  not  des- 
ignate the  particular  elements  thereof;  it  will 
suffice,  if  it  declare  that  the  combination  is  of  so 
much  of  the  machinery  described  as  will  prodnce 
a  particular  result.  SUsbyv.  Foots,  14  How.  218. 

26.  And  in  such  case,  the  question  which  of 
the  parts  described  are  essential  to  the  produc- 
tion of  such  result  is  for  the  jury.     lb. 

27.  If  the  adaptation  of  a  machine  to  a  new  nse 
bs  matter  of  invention,  it  should  be  claimed,  and 
the  means  by  which  the  adaptation  is  mnde  set 
out,  in  the  specification  or  claim.  Phillips  v. 
Page,  24  How.  164. 

28.  If  the  specification  and  claim  be  bad  be- 
cause of  such  machinery  only  as  has  been  used 
already,  a  new  use  of  the  machinery,  or  an  apfili- 
cation  of  it  to  an  enlarged  operation,  will  give 
them  no  validity.    lb. 

29.  Where  a  patent  is  claimed  for  a  discovery 
of  a  new  substance  by  means  of  chemical  com- 
binations of  known  materials,  the  component 
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parts  should  be  stjited  with  clearness  and  pre- 
cision, and  not  be  left  to  be  found  out  by  one 
attempting  to  use  the  discovery  by  experiment. 
Tyler  v.  Boston,  7  Wal.  327. 

30.  Where  an  invention  embraces  only  a  part 
of  an  entire  machine,  that  part  should  be  pointed 
out  so  that  one  constructing  such  a  machine 
might  avoid  the  use  of  that  part.  Seymour  v. 
Osborne,  11  Wal.  616. 

31.  In  a  specification  of  an  annealing  process, 
where  the  precise  degree  of  heat  requirea  cannot 
be  given,  it  will  suffice  if  a  tnaximwn  and  a  min- 
imum are  given,  and  the  ascertainment  of  the 
proper  degree  be  left  to  the  skili  and  jud^onent 
of  ttie  operator  who  practises  tlie  process.  Mowry 
V.  WhUney.  14  Wal.  620. 

32.  Section  9  of  the  act  of  1837,  providing 
that  when  a  patentee  accidentally  daims  in  his 
specification  parta  that  he  did  not  invent,  the 
patent  shall  still  be  gbod  for  the  rest,  applies 
only  where  those  parts  can  be  clearly  aistin- 
guished.    Vance  v.  CampbeU,  1  Black,  427. 

33.  One  void  claim,  if  made  by  inadvertence 
and  in  good  faith,  will  not  vitiate  the  entire  pat- 
ent.    Carlton  v.  Bokee,  17  Wal.  463. 

34.  Joinder  in  a  patent  for  a  design  of  a  claim 
for  a  pattern,  and  separate  claims  for  each  of  its 
parts,  does  not  per  se  invalidate  the  patent  or  any 
of  the  claims.  Dobson  v.  Hartford  Carpet  Co., 
114U.  8.  439. 

35.  An  amendment  of  the  specification  filed 
with  the  application  for  a  patent,  made  pending 
the  original  application,  cannot  be  sustained 
thereon  where  it  materially  enlar^s  — adds  any- 
thing new  to —  the  original  claim.  Chicago  S^ 
Northwestern  Railway  Co,  y.  Sayles,  97  U.  8. 
554. 

36.  A  patentee  is  bound  by  the  claim  set 
forth  in  his  patent.  He  cannot  claim  more  than 
he  there  claims.  Keystone  Bridge  Co.  v.  Phoenix 
Iron  Co.,  95  U.  8.  274. 

37.  Although  a  disclaimer  under  the  act  of 
1837  must  state  the  extent  of  the  party's  in- 
terest, a  statement  that  he  is  the  patentee  will 
suffice,  there  being  an  implication  therefrom  of 
ownership  of  the  entire  interest.  SUsby  v. 
Foote,  14  How.  218. 

38.  A  patent  may  be  good  for  what  is  of  the 
patentee's  own  invention,  although  the  claim  be 
for  more  than  he  is  entitled  to,  provided  there  be 
no  unreasonable  dclav  in  entering  a  disclaimer 
for  the  surplus.     SUsby  v.  Foote,  20  How.  378. 

39.  Neglect  of  a  patentee  to  disclaim  what 
the  court  ultimately  holds  to  be  invalid  will  be 
deemed  not  unreasonable,  and  will  not  render 
the  patent  altogether  void,  where  his  claim  was 
sanctioned  bv  the  patent  office  and  by  the  circuit 
court.     O'Reilly  v.  Morse,  15  How.  62. 

40.  Under  section  9  of  the  act  of  1837,  con- 
cerning the  disclaimer  of  invalid  claims,  it  is  for 
the  conrt  and  not  for  the  jury  to  determine 
whether  the  disclaimer  has  been  so  unreasonably 
delayed  as  to  forfeit  the  claim  under  other  valid 
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parts  of  the  patent.     Seymour  v.  McCormick, 
19  How.  96. 

41.  Where  a  patentee  points  out  and  distin- 
^ishes  what  he  claims  as  his  inyention,  he,  by 
implication,  dischiiois  the  rest  as  old.  He  need 
not  expressly  state  what  parts  are  new  and  what 
old,  if  it  can  be  ascertained  without  difficulty. 
And  the  rule  is  the  same  whether  the  patent  is 
for  a  combination  or  for  an  improvement.  Brown 
V.  GuUd[The  Corn-Planter  Patent],  23  Wal  181. 

42.  Under  those  provisions  of  the  act  of  1837, 
regubting  disclaimers,  a  disclaimer  may  be  filed 
after  as  well  as  before  the  commencement  of  a 
suit.     SnUtk  v.  NichoU,  21  Wal.  112. 

43.  But  the  patentee  is  not  entitled  to  costs 
if  the  disclaimer  be  not  entered  before  the  begin- 
ning of  the  suit.  O'Reilly  v.  Morse,  15  How. 
62 ;  Seymour  v.  McCormick,  19  How.  96 ;  Sild^y 
v.  Foote,  20  How.  378. 

44. '  This,  although  he  recover  judgment  as  to 
other  claims  in  the  patent.  Seymour  v.  McCor- 
mick, 19  How.  96. 

45.  Effect  of  Issue  —  Review  —  Pre- 
sumptions in  Favor  —  Recitals,  Description, 
Oath,  etc.  —  Extension,  Repeal,  Impeachment, 
etc.]  The  decision  of  the  commissioner  of  pat- 
ents on  the  questions  of  invention,  novelty,  and 
prior  use  are  subject  to  examination  by  the 
courts.     The  issue  of  the  pnteiit  creates  a  prima 

facie  right  only.      Reckendorfer  v.  Faber,  92 
U.  S.  347. 

46.  The  decision  of  the  commissioner  of  pat- 
ents, adjudging  an  applicant  for  a  patent  entitled 
to  it,  is  not  subject  to  review  by  the  secretary  of 
the  interior.  It  is  the  final  deeision  of  the  pat- 
ent office  and  of  the  department,  and  subject  to 
review  only  by  the  courts  in  the  manner  pre- 
scribed by  law.  Buttenoorth  v.  United  States, 
112  U.  8.  50. 

47.  Where  a  patent  has  been  ante-dated,  as, 
nnder  the  act  of  March  3,  1839  (5  Sts.  363),  it 
might  be  where  a  foreign  patent  had  been  ob- 
tained, all  presumptions  are  in  favor  of  the  cor- 
rectness of  the  action  of  the  commissioner  of  pat- 
ents, it  appearing  that  the  question  of  date  was 
submitted  to  and  considered  by  him.  Tilghman 
T.  Proctor,  102  U.  S.  707. 

48.  The  recitals  in  a  patent  are  not  snfficient 
to  prove  that  the  title  may  take  a  date  earlier  than 
that  of  the  patent,  and  therebv  overreach  another 
title.     Marsh  v.  Broofa,  8  How.  223. 

49.  Recitals  in  the  patent  are,  in  the  absence 
of  fraud,  conclusive  evidence  that  the  necessarv 
oaths  were  taken  before  the  patent  was  issuea. 
Seymour  v.  Osborne,  11  Wal.  516. 

50.  A  description  in  a  patent  for  an  improve- 
ment is  sufficient,  if  a  practical  mechanic,  ac- 
quainted with  the  construction  of  the  machine  in 
which  the  improvement  is  made,  could  adopt  the 
improvement  with  the  patent  and  diagram  before 
him.     Ives  v.  Hamilton,  92  U.  S.  426. 

51.  An  English  patent  takes  effect  from  the 
time  of  the  filing  of  the  completed,  not  of  the 
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provisional,   specification.     Smith  v.    Goodyear 
Dental  Vulcanite  Co.,  93  U.  S.  486. 

52.  Different  patentable  subjects  may  be  united 
in  one  patent,  if  they  all  relate  to  the  same  gen- 
eral matter,  or  are  connected  in  their  nature  or 
operation.  Hogg  v.  Emerson,  6  How.  437 ;  Hogg 
V.  Emerson,  11  How.  687. 

53.  An  inventor  may  take  out  a  distinct  pat- 
ent for  a  separate  invention  covered  by  one  of 
the  claims  in  a  prior  surrendered  patent,  where 
the  claim  as  there  made  was  void.  O'Reilly  v. 
Morse,  15  How.  62. 

54.  Whether  an  invention  shall  be  embraced 
in  one,  two,  or  more  patents  is  a  matter  not  to  be 
provided  for  by  a  general  rule,  but  to  be  left  to 
the  discretion  of  the  head  of  the  patent  office. 
Rennet  v.  Fowler,  8  Wal.  445. 

55.  A  patent  may  refer  to  the  specification  as 
embodying  the  substantial  form  of  the  invention, 
where  such  reference  does  not  introduce  confu- 
sion and  nncertaintv.  Brown  v.  GuHd  ^The 
Corn-Planter  Patent],  23  Wal.  181. 

56.  The  oath  of  an  applicant  for  a  patent  that 
he  believes  himself  to  be  the  original  inventor  is 
snfficient,  prima  facie,  to  establish  snch  belief. 
Elizabeth  v.  American  Nicholson  Pavement  Co., 
97  V.  S.  126. 

57.  The  difference  between  a  copyright  and 
letters-patent,  stated  and  illustrated.  Baker  y. 
Selden,  101  U.  8.  99. 

58.  The  regular  issue  of  the  patent  is  prima 
facie  evidence  that  the  patentee  was  the  first  in- 
ventor of  that  which  is  described  and  claimed. 
Seymour  v.  Osborne,  11  Wal.  516 ;  Brown  v. 
Guild  [The  Corn-Planter  Patentl  23  Wal.  181 ; 
Smith  V.  Goodyear  Dental  Vulcanite  Co.,  93 
U.  S.  486. 

59.  Soofinvention,  novelty,  and  ntility.  Cam- 
meyer  v.  Newton,  94  U.  8.  2*25 ;  Fuller  v.  Yent. 
zer.  Id.  288 ;  Lehnbeuter  v.  Holthaus,  105  U.  8. 
94. 

60.  Under  the  act  of  1836,  a  patent  may  be 
extended  on  the  application  of  the  administrator 
of  a  deceased  patentee,  who,  in  his  lifetime,  dis- 
posed of  the  entire  right  granted  by  the  let- 
ters-patent. Wilsfm  V.  RouMeau,  4  How.  646 ; 
Woodworth  v.  Wilson,  Id.  712. 

61.  Such  an  extension  inures  to  the  benefit 
of  the  administrator  only,  as  the  representative 
of  the  deceased  patentee ;  but  persons  in  the  law- 
ful  use  of  certain  specified  machines,  at  the  ex- 
piration of  the  first  term,  may  continue  the  use 
of  those  machines.  [McLean.  Watne,  and 
WooDBUKy,  JJ.,  dissenting.]  Wilson  v.  Rotu^ 
seau,  4  How.  646 ;  Simpson  y.  Wilson,  Id.  709 ; 
WUson  y.  Turner,  Id.  712. 

62.  The  decision  of  the  board  of  commission- 
ers provided  for  by  that  act  for  the  hearing  of 
such  applications  respectins:  their  own  jurisdic- 
tion is  not  conclusive.  WSson  v.  Rousseau,  4i 
How.  646. 

63.  Where  a  patent  is  extended  by  a  special 
statute,  it  is  not  necessary  to  insert  all  the  sj)ccial 
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statutory  provisos  in  the  certificate  of  extension. 
Agawam  Woollen  Co.  v.  Jordan,  7  Wal.  583. 

64.  Under  the  act  of  1793,  a  repeal  of  a  pat- 
ent could  not  be  ordered  on  a  rule  to  show  cause. 
A  record  had  to  be  made,  a  process  in  the  nature 
of  a  8ci.  /a.  to  be  issued  to  the  patentees,  and 
questions  of  fact,  if  any,  to  be  tried  by  jury.  Ex 
parte  Wood,  9  Wheat.  603. 

65.  A  patent  can  be  impeached  for  fraud  in  its 
procurement  only  by  a  direct  proceeding  to  set 
it  aside.  Seymour  v.  Osborne,  11  Ww.  516; 
Eureka  Clothes  -  Wringing  Machine  Co.  v.  Bd»- 
lejf  Washing  Sf  Wringing  Machine  Co.,  Id.  488. 

66.  Nor  can  an  extended  patent  be  abrogated 
for  fraud  in  any  collateral  proceeding.  The  de- 
cision of  the  commissioner  in  grantmg  the  ex- 
tension must  be  deemed  conclusive  until  the 
patent  is  impeacfied  in  some  direct  proceeding. 
Providence  Itubber  Co,  v.  Goodyear,  9  Wsd. 
788. 

67.  A  suit  to  avoid  a  patent  must  be  brought 
hy  the  goTcmment,  or  by  the  authority  or  per- 
mission of  the  attorney-general,  and  cannot  other- 
wise  be  maintained  by  a  person,  except  where 
patents  have  been  granted  to  different  persons 
tor  the  same  thing,  or  where  a  claim  to  a  patent 
is  rejected  because  tlie  invention  is  covered  bv  a 
piior  patent,  and  then  the  patent  will  be  avoided 
only  so  far  as  may  be  necessary  to  protect  the 
right  of  the  suitor.  Mowry  v.  Whitney,  14  Wal. 
434. 

68.  The  court  declined  to  declare  a  patent  of 
long  standing  invalid,  on  testimony  wiiich  was 
largely  impeached.  Agawam  Woollen  Co,  y. 
Jordan,  7  Wal.  583. 

Mandamus  to  compel  Preparation,  etc. 

See  Manda-Mus,  27. 
Mandamus  to  compel  Issue  — What  open. 

See  MANDA.MUS,  97. 

PATENT  —  UOSNSB — What  constitutes  a  Li- 
cense—  Rights  conferred  —  When  License  will 
be  presumed.]  Where  one  sells  a  machine  con- 
taining a  patented  invention,  and  afterwards  ac- 
quires a  part  interest  in  the  letters-patent,  his 
sale  operates  by  estoppel  as  a  license  to  use  the 
machine,  so  far  as  his  interest  goes.  Gottfried 
y.  MiUer,  104  U.  8.  521. 

2.  An  agreement  of  compromise  between  a 
patentee  and  one  whom  he  liad  sued  for  an  in- 
iringement  and  who  defended  on  the  ground  of 
a  different  process  of  manufacture,  that  the  suit 
should  be  disooatinued  and  that  each  party 
should  thereafter  manufacture  and  vend  such 
articles  of  such  kind  and  character  as  he  saw  fit, 
held,  in  the  circumstances,  not  to  operate  as  a 
license  from  the  patent«e  to  make  such  articles 
bv  his  process.  Troy  Iron  (f  Nail  Factory  v. 
Coming,  14  How.  193. 

3.  A  grant  by  a  patentee  of  a  right  to  use  a 
patented  article  to  mix  with  an  unpatented  article, 
and  sell  within  a  certain  territory  for  a  certain 
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term,  the  patented  article  to  be  purchased  of  the 
patentee,  and  the  grantee  to  use  his  skill  to  sell 
the  mixture,  is  but  a  license,  there  being  no  ex- 
press words  showing  an  intent  to  give  any  greater 
right,  and  terminates  on  the  death  of  the  grantee. 
Oliver  y.  Rumfyrd  Chemical  Works,  109  U.  S.  76. 

4.  In  a  suit  brought  by  the  assignee  of  an 
extended  patent  against  a  licensee  of  the  pat- 
entee, the  licensee  has  the  same  rights  that  he 
would  have  had  aprainst  the  patent^.  Chaffee 
V.  Boston  Belting  Co.,  22  How.  217. 

5.  A  license  to  use  an  invention  at  the  li- 
censee's "own  establishment"  only,  does  not 
authorize  use  at  an  establishment  owned  by  the 
licensee  and  others.  Protfidence  Rubber  Co.  v. 
Goodyear,  9  Wal.  788. 

6.  Where  a  patentee  during  the  term  of  hb 
original  patent  conveys  to  another  the  right  to 
ma^e  and  use,  and  to  license  others  to  use,  a 
certain  number  of  machines  in  a  certaiif  place 
during  the  remainder  of  such  term,  provided 
that  the  grantee  shall  not  sell  or  grant  any  license 
to  use  them  beyond  that  term,  but  that  if  the 
patent  be  extenaed  the  grantee  shall  have  an  ex- 
tension of  his  right  for  a  reasonable  compensa- 
tion, a  purchase  from  the  grantee  with  license  to 
use  oonters  no  right  to  use  beyond  the  original 
term.    Mitchell  v.  Hawley,  16  Wal.  544. 

7.  A  license  for  the  exclusive  use  of  a  pat- 
ented machine  within  certain  territory  does  not 
continue  longer  than  for  tlie  term  of  the  original 
letters.  Union  Paper-Bag  Co.  [Paper-Bag  Cases'], 
v.  Nixon,  105  U.  S.  766. 

8.  A  contract  for  the  use  of  a  patent  for  a 
magnetic  telegraph  for  telegraphing  over  a  line 
between  certain  points,  does  not  prevent  other 
parties  from  conveying  messages  between  the 
same  points,  under  an  assignment  of  a  right  to 
use  the  same  patent  if  carried  over  other  and 
more  circuitous  routes,  the  contract  containing 
nothing  forbidding  it  to  be  done.  Western  Tele* 
graph  Co.  v.  Magnetic  Telegraph  Co.,  21  How. 
456 ;  Western  Telegraph  Co,  y.  Pennman,  Id. 
460. 

9.  Where  the  patentee  makes  the  experiments 
leading  to  his  invention  while  employed  at  wages' 
as  a  workman  in  a  manufactory,  and  wholly  at 
the  expense  of  his  employer,  and  after  perfecting 
his  invention  and  betore  applying  for  a  patent 
therefor  continues  in  his  employment  at  increased 
wages  for  several  months,  and  there  uses  the  in- 
vention for  his  employer  without  any  demand  of 
compensation  therefor,  a  license  to  the  employer 
is  to  be  presumed.  McClurg  y.  Kingsland,  1 
How.  202. 

10.  One  in  the  lawful  use  and  ownership  of  a 

{)atented  machine,  on  the  expiration  of  extended 
etters-patent,  may  continue  in  the  use  of  it,  al- 
though the  patent  be  still  further  extended  by 
specud  statute,  tliere  being  in  the  statute  nothing 
to  deprive  him  of  that  right.  [McLean  and  Nbl- 
soN,  JJ.,  dissentmg]  Bloomer  v.  McQuewan, 
14  How.  539. 
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11.  If  an  iuveutor  make  no  effort  to  conceal 
or  protect  his  invention  while  experitneutiug  with 
ana  perfectiug  it,  bat  voluntarily  permit  the  pub- 
lic to  use  it,  one  who  makes  a  machine  of  the 
kind  invented  niav  lawfully  use  it  after  issue  of  a 
patent.     Kendall  v.  Winsor,  21  How.  322. 

12.  But  otherwise,  if  the  inventor  endeavor 
to  conceal  bis  invention,  and  assert  his  intention 
to  secure  a  patent  as  soon  as  the  invention  is 
perfected,  and  the  knowledge  of  the  way  in  which 
II  is  machiue  is  constructed  be  surreptitiously  ob- 
tained,   lb. 

13.  Semble  that  the  government  has  no  right  to 
use  a  patented  invention,  —  a  device  for  cancel- 
ling postage  stamps  and  post-marking  letters,  for 
instance,  —  without  compensation  to  the  owner  of 
tiie  patent.  [Miller,  S.,  doubting.]  James  v. 
CampbeU,  104  U.  S.  356. 

14.  Section  7,  act  of  March  3,  1839  (5  Sts. 
334),  4%Uting  to  the  rights  of  those  constructing 
or  purchasing  machines,  etc.,  prior  to  the  apph- 
cation  of  an  inventor  for  a  patent*  has  reference 
to  an  original  application,  not  to  a  reissue. 
Stimpsan  v.  West  Chester  Railroad  Co.,  4  How. 
380. 

15.  That  section  is  not  limited  to  patents  for 
machines,  manufactures,  and  compositions  of 
matter,  but  extends  to  an  invention  of  an  im- 
provement in  the  art  of  casting  iron  cylinders  by 
ffiving  a  new  direction  to  the  tube  which  con- 
ducts the  metal  to  the  mould.  McClurf  v. 
Kingdand,  1  How.  202. 

16.  A  covenant  for  the  benefit  of  anv  ''  re- 
newal "  of  a  patent  made  in  1828  must  be  con- 
strued with  reference  to  the  kw  concerning 
renewals  then  existing,  and  does  not  embrace  a 
new  and  distinct  right  created  by  a  subsequent 
statute.     Wilson  v.  Rousseau,  4s  How.  646. 

Contract  frtr  Use  during  Continuance  —  Ac' 
turn /or  Payment. 
See  CoNTBjLCT — Construction,  32. 

PATENT — PATESTABnJTT —  Wl^at  is  patent" 
able  —  In  general. 
See  pi.  1-16. 

What  is  not  patentable,  in  general  —  What 
constitutes  Invention. 
See  pi.  17-64. 

Patentability  as  affected  by  Want  of  Novelty 
—  What  constitutes  Want  of  Novelty, 
See  pi.  65-75. 

Patentability  as  affected  by  Prior  PuMic  Use 
or  Prior  Publication  —  What  constittUes 
such  Use,  etc. 
See  pi.  76-90. 

Patentability  as  affected  by  Anticipation^' 
What  constitutes  Anticipation, 
See  pi.  91-111. 

1.  What   is  patentable  —  In  general.'] 

To  be  patentable^  it  is  not  enough  that  a  thing  be 


PATENT  —  PATENTABIIIT7  —  continued. 
useful  and  that  it  be  new,  t.  e.,  unknown  in  the 
same  form.    It  must  amouut  to  an  invention  or 
discovery.     Thompson  v.  Boisselier,  114  U.  8. 1. 

2.  As  a  process  and  the  product  of  a  process 
may  be  separable  and  independent,  they  may  both 
be  patentable.  Providence  Rubber  Co,  v.  Good- 
year, 9  Wal.  788. 

3.  Changes  in  the  construction  and  operation 
of  an  old  machine,  such  as  to  adapt  it  to  a  new 
and  valuable  use,  are  patentable,  wnether  consist- 
ing of  a  material  modification  of  pares,  or  a  change 
in  their  combination.  Seymour  v.  Osborne,  II 
Wal.  616. 

4.  An  invention  is  useful  in  the  sense  of  the 
patent  Uw  where  it  may  be  beneficially  nsed  for 
the  purpose  designed.  It  need  not  l)e  of  such 
g[eneral  utility  as  to  supersede  all  other  inven- 
tions that  can  accomplisn  the  same  result,    lb. 

5.  Where  a  process,  although  coutemplatinff 
the  use  of  known  materials,  and  of  steps  some  m. 
which  are  not  new,  extends  beyond  the  use  of 
such  materials,  and  results  in  a  new  product  dif- 
fering from  products  precediuff  it,  not  merel^y  in 
degree  of  usefulness  and  excellence,  but  in  kind, 
having  new  uses  and  properties,  there  is  inven- 
tion, and  not  merely  a  substitution  of  one  mate- 
rial for  another,  or  the  mere  exercise  of  meclianical 
judgment  or  taste.  Smith  v.  Goodyear  Dental 
VulcanUe  Co.,  93  U.  S.  486. 

6.  An  invention  of  an  improvement  in  making 
artificial  teeth  which  consists  of  the  making  of  a 
vulcanite  dental  plate  of  a  vnlcanizable  rubber 
compound  into  wuicli  the  teeth  are  embedded  in 
its  plastic  condition,  the  whole  being  then  vul- 
canized by  heat  so  that  teeth,  gums,  and  plate  are 
perfectly  joined,  without  any  intervening  crevices, 
the  pUte,  moreover,  being  lighter,  more  flexible, 
and  less  expensive  than  plates  before  in  use,  is 
patentable,  not  being  the  mere  substitution  of  one 
known  material  for  another,  a  new  effect  being 
introduced,  and  the  differences  between  it  and 
those  before  in  use  being  too  many  and  too  great 
to  be  ascribed  to  mere  mechanical  skill.    lb. 

7.  A  stone-crushing  machine  consisting  of  two 
nearly  npriffht  conversent  adjustable  jaws,  to  one 
of  which  a  umited  and  unvarying  vibratory  move- 
ment is  imparted  by  a  revolving  shaft,  a  fly-wheel 
also  being  used  to  equalize  the  strain,  is  of  prac- 
tical value  and  utility,  and  patentable.  Blake  v. 
Robertson,  94  U.  S.  728. 

8.  A  combination  for  an  improvement  in  looms 
for  weaving  pile  fabrics,  of  which  the  elements 
consist  of  the  rigid  lay  and  shuttle-box,  the  pivoted 
vibrating  trough,  the  reciprocating  driving-slide 
riding  on  the  trough,  the  latch  for  taking  and 
holding  the  wire,  and  tlie  operation  or  lifting  of 
the  latch  by  striking  the  wire-box,  the  effect  of 
which  is  to  cause  a  loom  to  produce  fifty  yards  a 
day  instead  of  forty,  tiie  most  produced  under 
appliances  before  in  use,  shows  patentable  inven- 
tion. Such  a  combination  is  not  a  mere  aggre- 
gation of  old  devices,  and  is  not  obvious.  Webster 
Loom  Co.  V.  Biggins,  105  U.  S.  680. 
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9.  Nor  can  it  be  contended  tbut  the  tliird  ele- 
ment, described  as  "the  reciprocating  driving- 
slide,"  is  not  the  slide  which  rides  upon  tlie 
trough  or  wire-bar  and  carries  the  latch,  but  the 
alide  which  rides  on  the  breast-beam  and  commu- 
nicates the  reciprocating  motion  to  the  other,  the 
effect  of  the  latter  construction  being  to  render 
the  claim,  practically,  a  nullity,    lb. 

10.  It  is  no  objection  to  the  validity  of  a  patent 
for  a  combination  that  some  of  the  elements  of 
which  it  is  composed  are  not  new.  Broum  v. 
Guild  [The  Corn-Planler  Patent],  23  Wal.  181. 

11.  Nor  is  a  patent  for  a  combination  void  be- 
cause each  of  the  different  elements  thereof  has 
been  described  at  different  times  in  different  pub- 
lications. Imkaeuser  v.  Buerk,  101  U*  S.  647 ; 
Parks  V.  Booth,  102  U.  S.  96. 

12.  A  machine  to  drive  several  nails  at  once, 
consisting  of  grooved  snring-jaws  to  hold  and 
guide  the  nails,  combuied  wiUi  an  eaual  number 
of  lising  and  falling  plungers  with  globular  collars 
to  spread  the  jaws  so  as  to  allow  the  head  of  the 
nail  to  p<ass,  is  patentable  as  a  combination,  al- 
though the  several  parts  are  old.  Wicke  v.  0#- 
trum,  103  U.  S.  461. 

13.  While  a  new  combination  of  constituents 
well-known  and  in  common  use  may  be  patent- 
able, if  new  and  useful  results  are  thereby  pro- 
duced, the  results  must  be  a  product  of  the  com- 
bination, —  not  a  mere  aggregate  of  results  each 
the  product  of  a  sinarle  one  of  the  combined  ele- 
ment s.     Hailes  v.  Van  Wonner,  20  WaL  353. 

14b  While  the  single  fact  that  a  device  has 
gone  into  general  use  and  has  displaced  other  de- 
vices previously  employed  for  analogous  uses 
does  not,  in  itself,  show  patentable  invention,  it 
may  always  be  considered ;  and  when  the  other 
facts  in  the  case  leave  the  question  in  doubt, 
may  turn  the  scale.  Smith  v.  Goodyear  Dentai 
ViilcanUe  Co.,  93  U.  S.  486. 

15.  It  is  that  which  gives  a  distinctive  appear- 
ance to  the  article  to  which  it  is  applied  which  is 
protected  by  a  patent  for  a  design.  Sameness  of 
appearance  is  the  principal  test  of  identity  in  such 
case.  Gorham  Manufacturing  Co.  y.  White,  14 
Wal.  511. 

16.  It  is  not  essential  to  such  identity  that  ap- 
pearances be  identical  to  an  expert,  but  only  that 
they  be  so  to  the  ordinary  observer  giving  such 
attention  as  one  usually  grives  to  articles  which  he 
is  about  to  purchase.    lb. 

17.  —  What  is  not  patentahle,  in  general 
—  What  constitutes  Invention.]  The  mere  sub- 
stitution of  one  known  material  for  another  ma- 
terial previously  used  for  making  the  same  thing, 
does  not  constitute  patentable  invention.  Hotch- 
kiss  V.  Greenwood,  11  How.  248 ;  Hicks  v.  Kel- 
iey,  18  Wal.  670. 

18.  The  use  of  potter's  clay,  for  instance,  to 
make  a  particular  Kind  of  door-knob,  to  be  at- 
tached to  the  spindle  in  a  particular  way,  is  not 
patentable,  that  kind  of  knob  attached  in  that 
way  to  the  same  kind  of  spindle  being  known. 


PATENT  —  PATBRTABILITT  —  continued, 
and  clay  having  been  used  to  make  other  door- 
knobs, and  the  practicability  of  using  it  for  that 
particular  kind  of  knob  being  obvious  to  an  ordir 
na£y  mechanic'  acquainted  with  the  business. 
[WooDBUEY,  J.,  dissenting.]  Hotehkiss  v.  Green- 
wood, 11  How.  248. 

19.  So  the  substitution  of  iron  for  wood  and 
iron  in  the  curve  of  a  wagon-reach,  the  form  of 
the  reach,  its  purpose,  and  its  mode  of  operation 
remaining  the  same.  Nor  is  it  of  any  consequence 
that  tlie  iron  curve  is  the  better  one,  —  more 
solid  and  requiring  less  repiur.  Hicks  v.  Kilseg, 
18  Wal.  670. 

20.  So  the  substitution  of  metal  for  wood  in 
the  making  of  comer  sockets  for  the  framework 
of  sbow^oaaes  is  destitute  of  invention  and  not 
patentable.     Terhune  v.  PkiiUpSy  99  U.  S.  592. 

21.  So  an  improvement  in  paper  collars  which 
consists  merely  of  the  paper  composing  them, 
they  being  identical  in  form,  structure,  and  ar- 
rangement with  colUrs  previously  made  of  paper 
of  another  quality  and  fabric,  tue  patentee  in- 
venting neither  the  special  paper  used  by  him, 
nor  the  process  by  which  it  is  obtained,  will  not 
support  a  patent.  Union  Paper  Collar  Co.  v. 
Van  Dusen,  23  Wal.  530. 

22.  A  mere  principle  is  not  patentable;  nor 
can  there  be  an  exclusive  right  to  a  new  power. 
To  constitute  invention  there  must  be  an  appli- 
cation to  a  useful  purpose.  Le  Roy  v.  Tatham, 
14 -How.  156;  0' Redly  v.  Morse,  15  How. 
62 ;  Smith  V.  Ely,  15  How.  137 ;  Le  Roy  v. 
Tatham,  22  How.  132  ;  Case  v.  Brown,  2  Wal. 
320.    See  Burr  v.  Duryee,  1  Wal.  531. 

23.  A  claim,  for  instance,  to  the  use  of  the 
motive  power  of  the  electric  or  galvanic  current, 
for  maidng  or  priutinfir  intelligible  characters, 
signs,  or  ktters  at  a  distance,  without  restric* 
tion  to  particular  machinery,  is  broader  than  the 
patent  laws  allow,  and  invalid.  [  Watnb,  Nel- 
son, and  GsiER,  JJ.,  dissenting.]  O'Reilly  v. 
Morse,  15  How.  62.     See  Smith  v.  Ely,  Id.  137. 

24.  A  patent  can  be  had,  not  for  the  function 
or  abstract  effect  of  a  machine,  but  only  for  the 
machine  itself.  Corning  v.  Burden,  15  How. 
252 ;  Burr  v.  Duryee,  1  Wal.  531. 

25.  A  patent  for  a  mechanical  device  or  com- 
bination of  powers  and  devices,  to  perform  some 
function  ana  produce  a  certain  effect  or  result,  is 
a  patent  for  a  machine.  Coming  v.  Burden,  15 
How.  252. 

26.  The  distinction  between  a  patent  for  a 
machine  and  a  patent  for  a  process,  explained.  Tb. 

27.  The  appbcation  by  tne  patentee  of  an  old 
process  to  a  new  subject,  without  any  exercise 
of  the  inventive  faculty,  and  without  the  develop- 
ment of  any  idea  which  can  be  deemed  new  or 
original  in  the  sense  of  the  patent  law,  is  not  the 
subject  of  a  patent.  Brown  v.  Piper,  91  U.  S.  37. 

28.  Given  the  application  to  corpses  of  the 
degree  of  cold  necessarv  to  preserve  them  by 
means  of  a  close  chamoer  in  which  they  are 
placed,  and  a  freezing  mixture  baring  no  oomp 
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inuuioation  with  the  air  iu  the  Breserviiig  cham- 
ber, it  is  not  iiiveutiou  to  apply  it  in  the  same 
way  to  fish  or  meat.    Jb. 

29.  A  mode  of  turuiug  down  paper  colkrs  is 
not  patentable  where  the  same  mode  hns  been 
applied  to  linen  coUars.  Union  Paper  Collar 
Co.  V.  Van  Dwten,  23  Wal.  630. 

30.  That  which  is  merely  an  improvement  in 
degree,  which  merely  extends  or  carries  forward 
processes  before  nsed,  is  not  patentable.  Smith 
V.  Nichols,  21  WaL  112;  Roberls  v.  Ryer,  91 
U.  S.  150. 

31.  A  textile  fabric,  for  instance,  which  is  to 
be  distinguished  from  that  before  made  only  by 
its  higher  finish  and  gpreater  beauty  of  surface, 
the  result  of  greater  tightness  of  weaving,  greater 
skill  or  care  on  the  part  of  the  workmen,  or  mure 
perfect  machinery.  Smith  v.  Nichols,  21  Wal. 
112. 

32.  The  application  of  an  old  device  to  a  new 
use  is  not  invention.  Brown  v.  Guild  [The 
Corn-Planter  Paientl  23  Wul.  181 ;  Stephenson 
V.  Brooklyn  Cross-Town  Railroad  Co,,  114  U.  S. 
149;  Wei*t€m  Electric  Manufacturing  Co.  v. 
Ansonia  Brass  ^  Copper  Co.,  114  U.  8.  447. 

33.  A  patent  for  an  iinproveiiient  in  machiues 
for  sawing  boards,  consisting  in  the  use  of  two 
deflecting  plates,  one  placed  on  each  side  of  the 
circular  saw,  was  lield  void  for  want  of  patentable 
invention,  a  single  circular  deflectiug  plate  at- 
tached to  oue  side  of  the  saw  to  spread  tlie  wood 
after  sawiug  to  prevent  its  bearmg  against  the 
aide  of  the  saw  being  known,  ana  the  second 
pkte  being  attached  for  the  same  purpose  and  in 
the  same  manner.    Dunbar  v.  Myers,  94  U.  S. 

187. 

34.  The  putting  of  a  pane  of  glass  in  the  other 
side  of  a  street-railroad  fare-box,  having  a  pane 
on  the  side  towards  the  driver,  is  not  invention 
and  not  patentable.  Dawson  v.  Grand  Street 
RaUroad  Co.,  107  U.  S.  649. 

35.  Nor  is  the  putting  of  an  ordinary  reflector 
by  the  head-li^t  of  the  car  at  such  an  angle  as  to 
throw  a  light  into  the  box  through  another  pane 
of  glass  inserted  for  that  purpose.    lb. 

36.  Given  a  bell-cord  with  pendent  hand-straps 
or  puUs  running  along  the  centre  of  the  top  of  a 
street  car,  and  bell-cords  running  along  the  sides 
of  the  top  without  such  pendent  straps  or  pulls, 
it  is  no  invention  to  apply  the  pendent  straps  or 
pulls  to  the  cords  aloug  the  sides.  Stephenson 
V.  Brooklyn  Cross-Town  Railroad  Co,,  114  U.  S. 
149. 

37.  The  application  of  a  mirror  to  the  hood  of 
a  street  car,  over  the  head  of  the  driver,  and  a 

glass  panel  to  the  door,  in  such  manner  that  the 
river  may  see  the  interior  and  rear  of  the  car 
and  people  getting  on  and  off,  without  turning, 
does  not  constitute  a  patentable  combination.  lb. 

38.  Where  a  plain  roller  had  been  used  in  a 
certain  combination  to  give  a  phiin  finbh  to 
leather,  and  a  roller  with  a  desi^  thereon  had 
been  used  in  another  combination   to  give  a 
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" pebbled"  finish,  the  placing  of  the  design  on  a 
roller  to  be  used  iu  the  former  combuiatiou,  was 
held  not  to  constitute  patentable  iuventioD,  such  a 
change  involving  simply  mechanical  skill.  Siimp' 
son  V.  Woodman,  10  Wal.  117. 

39.  The  application  of  a  cinder  notch  to  a 
cupohfc  furnace  for  the  purpose  of  drawing  off  the 
slag  when  the  furnace  is  used  for  the  smelting  of 
trough  ruunei-s  and  the  like,  the  use  of  the  notch 
in  the  blast  furnace  for  that  purpose  being  old 
and  well  known,  does  not  imply  invention,  and  is 
not  patentable.  Vinton  v.  Hamilton,  104  U.  S. 
485. 

40.  Given  a  funnel  or  tube  attachment  de- 
signed to  adapt  steam -boilera  to  the  use  of  straw 
as  fuel,  and  given  two  kinds  of  boilers,  a  disoov- 
erj  that  the  funnel,  which  with  one  kind  of 
boiler  with  which  alone  it  has  been  tried  is  a 
failure,  will  succeed  when  applied  to  the  other 
kind,  is  not  pateutable.  Heald  y.  Rice,  104 
U.  S.  737. 

41.  Given  a  cored  conical  bolt  with  a  screw- 
thread  cut  thereon,  used  in  the  making  of  safe 
locks,  it  is  nut  invention  to  apply  the  thi*ead  to 
a  solid  conical  bolt  used  in  securing  the  plates  of 
safe  doora.     Hall  v.  Macneale,  107  U.  S.  90. 

42.  The  application  of  the  known  device  of  an 
automatic  valve,  previously  used  on  stationary 
steam  fire-engines  on  ships,  to  portable  steam  fire- 
engines  on  land,  does  not  involve  invention,  and 
is  not  pateutable.  Blake  y.  San  Francisco,  113 
U.  S.  679. 

43.  Wliilea  device  consistingof  chamfering  the 
edges  of  blocks  of  stone  used  in  a  street  pavement, 
so  as  to  make  a  foothold  for  horses,  may  constitute 
patentable  invention,  a  device  which,  abandoning 
the  chamfering  process,  consists  merely  of  tak- 
ing stone  blocks  in  the  form  of  paiallelopipeds, 
with  sufficiently  rough  sides,  for  tiie  purpose,  the 
size  of  the  blocks  and  the  degree  of  roughness  of 
the  sides  being  left  to  the  judgment  of  those  ap- 
plying tliem,  will  not  support  a  patent,  pave- 
ments of  stone  in  the  form  of  parallelopipeds  not 
being  new,  and  the  invention  consisting,  in  ef- 
fect, merely  of  a  suggestion  of  the  best  kind  of 
stone  for  the  purpose.  Guidet  v.  Brooklyn,  106 
U.  S.  550. 

44.  Given  a  double-pointed  tack  or  staple  with 
a  bevel  or  diagonal  cut  on  opposite  sides  of  the 
points,  it  is  no  invention  to  make  the  bevel  or 
out  on  corresponding  sides,  so  that  as  the  tack 
or  staple  is  driven  the  points  will  turn  iu  the 
same  direction.  Double- Pointed  Tack  Co.  v. 
Two  Rivers  Manufacturing  Co.,  109  U.  S.  117. 

45.  Nor  to  use  such  a  staple,  with  a  common 
washer  on  oue  point,  in  fastening  a  bail  on  a 
pail.     lb. 

46.  In  a  suit  for  infringement  of  a  patent  for 
an  improvement  in  reed  organs,  it  was  held  that 
in  view  of  the  state  of  the  art  there  was  no  in- 
vention in  making  the  length  and  size  of  the 
valve-opening  either  greater  or  less  in  a  reed- 
board  of  a  given  width,  or  where  the  reed-board 
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was  made  wider  or  uarrower  or  had  more  or  fewer 
sets  of  reeds,  eitlier  full  or  partial.    Estey  v.  Bur^ 
deU,  109  U.  S.  633. 

47.  There  is  no  patentable  invention  in  ap- 
plying an  old  mode  of  attaching  to  a  stove  its 
projectiu^  parts  to  attaching  the  base-pan  to  the 
stove.    Bussey  v.  Excelsior  Manufacturing  Co., 

110  U.  S.  131. 

48.  Given  a  certain  kind  of  block  for  use  in 
paving  streets,  a  foundation  of  stone  or  gravel, 
and  the  filling  of  spaces  between  the  blocks  with 
gravel  or  sand,  the  bringing  of  them  together 
does  not  involve  invention.    Fhillips  v.  Detroit, 

111  U.  S.  604. 

49.  An  adaptation  of  a  patented  article  to  the 
performance  by  the  means  employed  under  the 
patent,  of  a  function  which  its  structure  and  ac- 
tion would  suggest  to  an  ordinarily  skilful  me- 
chanic, is  not  patentable.  Tucker  v.  Spalding, 
13  WaL  453. 

50.  A  device  which  consists  merely  of  a 
stump  or  peg  to  prevent  the  rear  ^rt  of  a  com- 
planter  from  tippuig  back  too  far,  is  not  patenta- 
ble, it  being  sucn  merely  as  any  skilful  mechanic 
would  have  devised  and  applied.  Broum  v. 
GuUd  [The  Com.Planter  Palentl  23  Wal.  181. 

51.  There  is  no  patentability  in  a  device  con- 
sisting of  an  ornamental  chain  for  necklaces 
formed  of  alternate  closed  links  and  open  spiral 
links,  the  latter  being  finished  before  they  are 
sprung  into  the  solid  links,  and  the  connection 
being  made  bv  springing  the  links  together,  instead 
of  soldering  them.  There  is  merely  the  exercise  of 
ordinary  mechanical  skill.  Pearce  v.  Mulford, 
102  U.  S.  112. 

52.  The  application  of  the  power  of  a  steam-- 
engine to  a  vertical  capstan  bv  means  of  the  old 
and  familiar  arrangement  of  shafts  and  cog- 
wheels before  used  in  applving  the  power  to  a 
windlass,  shows  no  patentaofe  invention,  only  the 
ordinarv  judgment  and  skill  of  a  trained  me- 
chanic being  required  to  conceive  or  to  execute 
the  idea.    Morrie  v.  McMiilin,  112  U.  8.  244. 

53.  A  device  which,  in  effect,  consists  merely 
in  passing  a  lead  pencU  through  a  piece  of  india- 
rubber,  which  by  its  own  e&sticity  is  kept  in 

Slace  at  the  head  of  the  pencil,  is  not  patentable. 
lubber^Tip  PencU  Co.  v.  Howard,  20  Wal.  498. 

54.  A  combination,  to  be  patentable,  must 
produce  a  force,  effect,  or  result  different  from  that 
given  by  its  separate  parts ;  otherwise  it  is  onlj 
an  aggr^tion  of  separate  elements.  A  combi- 
nation, therefore,  winch  consists  only  of  the  ap- 
plication of  a  piece  of  rubber  to  one  end  of  a 
piece  of  wood  which  makes  a  lead  pencil  is  not 

Satentable.  [Da^vis,  Strono,  and  Bra.dlet,  JJ., 
issenting.l    Beckendor/er  v.  Faber,  92  U.  S. 
347. 

55.  The  uniting  and  compressing  of  several 
similar  parcels  of  pListering  hair  in  one  bale,  for 
convenience  in  transporting,  is  not  invention,  and 
not  patentable.    King  v.  Gallun,  109  U.  S.  09. 

56.  A  device  in  connection  with  a  revenue 
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stamp  for  barrels,  consisting  of  a  removable  slip 
of  metal  so  attached  to  the  paper  stamp  that  the 
removal  of  the  slip  must  mutiuite  the  stamp,  al- 
though new  and  of  superior  utility  in  preventing 
franos  on  the  revenue,  does  not  show  invention. 
Hollister  v.  Benedict  j*  Bumkam  Manufacturing 
Co.,  113  U.  S.  69. 

57.  If  a  product  is  not  new,  it  cannot  be  the 
subject  of  a  patent,  although  the  process  which 
produces  it  may  be ;  as,  for  instance,  paper  pulp 
extracted  from  wood  by  chemical  agencies  alone, 
which  is  the  same  substance  as  paper  pulp  obtained 
from  v^etable  substances  by  chemical  and  me- 
chanical processes.  American  Wood'Pctper  Co. 
V.  Fibre  Disintegrating  Co.  [The  Wood-Paper 
Patent],  23  Wal.  666. 

58.  While  a  process  producing  a  known  sub- 
stance, e.  g.,  alizarine  ot  madder,  is  patentable, 
the  product  of  itself  is  not,  although  artificially 
produced  from  a  substance  other  man  madder. 
Cochrane  v.  Badtn^e  Anilin^f^  Soda  Fabriky 
111  U.  S.  293. 

59.  The  use,  not  in  combination,  but  in  suc- 
cession, of  two  thmgs  not  separately  claimed  as 
patentable,  is  not  a  patentable  combination. 
Beecher  Manufacturing  Co.  v.  Atwaier  Manu- 
facturing Co.,  114  U.  8.  523. 

60.  A  patent  for  a  combination  can  be  sup- 
ported only  on  its  novelty ;  not  on  its  fitness  to 
DC  used  to  make  a  better  article  by  rendering 
available  a  newly  discovered  property  of  the  ma- 
terial employed.  Le  Roy  v.  Taiham,  14  How.  156. 

61.  Thus,  a  cLiim  of  a  combination  of  ma- 
chinery "  when  used  to  form  pipes  of  metal,  un- 
der heat  and  pressure,  in  the  manner  set  forth, 
or  in  anv  other  manner  substantially  the  same," 
cannot  be  supported  on  a  discovery  of  a  prop- 
ertv  in  lead  b^  means  of  which  it  can  be  used  to 
make  a  new  lund  of  pipe.    lb. 

62.  A  combination  is  not  patentable  unless 
the  function  of  one  part  modifies  that  of  another, 
—  unless  the  combination  is  a  new  machine  of 
distinct  character  and  function,  or  produces  a  re- 
sult not  the  mere  aggregate  of  separate  contribu- 
tions.   Pickering  v.  McCuUough,  104  U.  8.  810. 

63.  There  can  be  no  patentable  combination 
of  a  portable  reservoir  of  a  stove,  with  a  fine  in 
its  rear  and  a  base-pan  beneath  it.  Bussey  v. 
Excelsior  Manufacturing  Co.,  110  U.  8. 131. 

64.  Nor  between  a  damper  for  the  middle 
fiue  of  a  three-flue  stove  and  a  base-pan  or 
warming-closet.     lb. 

65.  Patentability  as  affected  by  Want 

of  Novelty  —  What  constitutes  Want  of  Novelty.] 
An  article,  to  be  new  within  the  meaning  of  the 
patent  law,  must  differ  from  the  old  by  being 
more  or  less  efficacious,  or  possess  new  properties 
by  a  combination  with  other  ingredients.  MHUgan 
ir  Biggins  Glue  Co.  v.  Upton,  97  U.  8.  3. 

66.  A  mere  change  in  the  form  of  a  soluble 
article  of  commerce,  the  comminution  of  the  or- 
dinary angular  flakes  of  glue,  for  instance,  by 
reducing  it  to  small  particles  so  that  it  may  more 
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readily  be  pat  in  solution  and  more  easily  ban- 
died, and  may  bave  an  improved  appearance  and 
be  therefore  more  salable,  does  not  make  it  a  new 
article  within  tbe  meaning  of  the  patent  law.    lb. 

67.  A  patent  for  "  an  alleged  new  and  useful 
improvement  in  ladies'  bair  nets,"  held  void  be- 
cause the  specification  and  claim  described  vari- 
ous fabrics  which  bad  long  been  well  known  and 
in  public  use  previous  to  tue  application ;  t.  e.,  a 
set  of  meshes  of  coarse  threaa  combined  with 
another  set  of  finer  and  nearly  invisible  thread  to 
fill  the  spaces.    DaLton  v.  Jennings,  93  U.  S.  271. 

68.  A  patent  for  a  shovel-plough  which  does 
not  claim  the  inclined  shovel  mould-board,  nor 
the  principle  of  passing  the  earth  over  tbe  recess 
of  tne  plough  iuto  the  farrow  behind,  nor  the 
passage  of  we  earth  over  a  recess  in  the  mould- 
ix>ard,  formed  exclusively  with  a  curved  edge, 
the  edge  being  described  merely  as  "  scalloped 
out  so  as  to  form  a  recess,"  shows  no  novelty. 
Eddy  V.  Dennis,  95  U.  S.  560. 

69.  A  pateut  for  an  improvement  in  rings, 
like  martingale  rings,  the  ring  consisting  merely 
of  a  metal  core  with  a  covering  of  a  composition 
like  artificial  i?ory,  applied  in  a  plastic  state,  is 
void  for  want  of  novelty,  the  patent  being  for 
a  product,  not  a  process,  and  both  ring  and  com- 
pound being  old .  Rubber-  Coated  Harness^  Trim- 
ming Co.  V.  Witting,  97  U.  S.  7. 

70.  There  is  no  novelty  in  the  use  of  gold 
tubing,  itself  an  old  article,  in  making  links  of  a 
chain  of  a  spiral  form.  Pearce  v.  Mul/ord,  102 
U.  S.  112. 

71.  A  patent  for  an  oil-tank  car  declared  void 
for  want  of  novelty  and  utility,  there  being  no 
exercise  of  the  inventive  faculty,  and  the  claims 
clearly  being  frivolous.  Dentmore  y.  Schojield, 
102  U.  S.  375. 

72.  A  process  consisting  of  thoroughly  cook- 
ing meat  in  water  heated  to  the  boiling-point,  of 
removing  the  bone  and  gristle,  of  pressing  the 
warm  meat  into  a  case  with  force  sufficient  to  re- 
move superfluous  air  and  moistare,  so  as  to 
make  the  meat  form  a  solid  cake,  and  of  closing 
the  case  air-tight  upon  the  meat,  shows  neither 
novelty  nor  invention.  Wilson  Packing  Co.  v. 
Chicago  Packing  jr  Provision  Co.  [Packing 
Company  Cases],  105  U.  S.  566. 

73.  Nor  can  a  process  described  substan- 
tially as  above  be  deemed  to  embrace  the  sub- 
jecting of  the  cases  to  the  Appert  process  after 
they  are  packed  and  sealed,  and  the  cooking  of 
the  meat  in  water  first  heated  to  the  boiling- 
point,  and  therefore  to  be  patentable  as  a  new 
combination,  these  elements  not  being  included 
in  the  claim.    lb. 

74.  An  improvement  m  trucks  for  locomotive 
engines,  which  consists  simply  in  the  application 
of  the  old  contrivance  of  a  railroad-track  swivel- 
ling upon  the  king-bolt,  with  transverse  slot  and 
pendent  divergent  Links,  already  in  use  under 
railroad  cars,  to  the  analogous  purpose  of  form- 
ing tbe  forward  truck  of  a  locomotive  engine. 


FAXEHT  —  FAUUTABlUry  —  continued. 
there  being  no  novelty  in  the  mode  of  applica- 
tion, does  not  show  patentable  invention.    Penn- 
sylvania Railroad  Co.   v.  Locomotive  Engine 
Co.,  110  U.  S.  490. 

75.  Upon  the  question  of  the  novelty  of  a 
patented  invention,  the  time  of  the  invention, 
not  the  time  of  the  application  for  the  patent, 
fixes  priority.    Klein  v.  Russell,  19  Wal.  433. 

76.  Patentability  as  affected  by  Prior 

Public  Use  or  Prior  Publication  —  What  con- 
stitutes such  Use,  etc.']  Under  the  act  of  1793, 
if  the  thin^  patented  had  been  in  use,  or  had  been 
described  in  a  public  work,  anterior  to  the  sup- 
posed discovery  by  the  patentee,  the  patent  was 
void.  Evans  v.  EaUm^  3  Wheat.  454 ;  Evans  v. 
Eaton,  7  Wheat.  356. 

77.  So  if  the  inventor  had  suffered  the  thing 
invented  to  go  into  public  use,  or  to  be  publicly 
sold  for  use,  oefore  applying  for  a  patent.  Pen- 
nock  V.  Dialogue,  2  Pet.  1. 

78.  Whatever  the  intention  of  the  inventor, 
if  he  suffer  his  invention  to  go  into  public  use  by 
any  means  whatever,  without  an  immediate  as- 
sertion of  his  right,  he  is  not  entitled  to  a  patent. 
Shaw  V.  Cooper,  7  Pet.  292. 

79.  What  delay  of  the  inventor  in  obtaining  a 
pateut,  and  what  use  by  the  public  before  appbca- 
tion,  will  defeat  the  inventor's  right  thereto.    lb. 

80.  Under  Eev.  Sts.  {  4886,  public  use  for 
more  than  two  years  with  consent  of  the  inventor 
avoids  the  patent.  Consolidated  Fruit-Jar  Co. 
V.  Wright,  94  U.  8.  92 ;  Manning  v.  Cape  Ann 
Isinglass  {f  Glue  Co.,  108  U.  S.  462. 

81.  The  use  of  an  invention  by  the  inventor 
or  by  others  under  his  direction,  made  in  good 
faith,  solelv  to  test  its  qualities,  remedy  its  de- 
fects, and  bring  it  to  perfection,  is  not  a  public 
use  of  it  within  the  meaning  of  the  patent  law, 
although  otliers  therebj  derive  a  knowledge  of 
it.  Elizabeth  v.  Amencan  Nicholson  Pavement 
Co.,  97  U.  S.  126. 

82.  Where  an  inventor  of  a  wooden  pave- 
ment, therefore,  for  the  purpose  of  testing  it, 
pute  down  a  small  section  of  it,  at  his  own  ex- 
pense, on  a  public  road  belonging  to  a  corpora- 
tion which  receives  tolls,  and  of  which  he  is  a 
stockholder  and  tbe  treasurer,  there  is  no  public 
use  of  the  invention  such  as  should  deprive  the 
inventor  of  the  benefit  of  his  patent,    lb. 

83.  Where  an  inventor  ^ives  the  invented  ar- 
tide,  without  restriction  or  injunction  of  secrecy, 
to  another  to  be  used,  ite  use  bv  the  donee  is 
public  within  the  meaning  of  the  statute,  al- 
though the  article,  a  corset-spring,  for  instance, 
is  such  that  its  use  is  in  its  nature  private. 
[MiLLEB,  J.,  dissenting,  holding  a  private  use 
which  leads  to  no  reproduction,  and  which  leaves 
the  public  at  laive  as  ignorant  as  before  the  in- 
vention, no  aban(K>nment.]  Egbert  v.  Lippmann, 
104  U.  8.  333, 

84;  So  where  an  inventor  sells  a  safe  with  the 
plates  of  the  door  secured  bv  conical  bolts  screwed 
mto  the  plates,  the  ends  of  the  bolts  being  flush 
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with  the  surfaces  of  the  door,  there  is  a  public 
use  of  the  bolts.    HaU  y.  MacneaU,  107  U.  S.  90. 

85.  There  is  a  public  use  such  as  to  defeat  a 
puteut  where  the  iuveutiou  is  of  a  process,  made 
by  a  workmau  in  a  manufactory,  commuuicated 
by  the  iuveutor  to  his  employer  and  others,  and 
openly  used  in  the  factory  for  several  years.  Wor- 
ley  V.  Tobacco  Co.,  104  U.  S.  340. 

86.  Thd  consequences  of  such  use  are  not  al- 
tered by  an  assignment  by  the  in?entor  to  his 
employer  of  an  interest  in  the  invention.    lb. 

87.  A  previous  publication,  to  invalidate  the 
patent,  must  be  such  as  to  enable  a  person  skilled 
lu  the  art  to  which  the  invention  relates  to  make 
the  article  described.  Seymour  v.  Osborne,  11 
Wal.  516 ;  Cohn  y.  United  States  Contel  Co.,  93 
U.  S.  386;  Downton  v.  Yeaqer  Milling  Co.,  108 
U.  S.  466.     See  Sewall  v.  Jones,  91  U.  S.  171. 

88.  But  a  prior  publication  may  defeat  the 
pateut,  althougn  it  does  not  descrifaie  the  inven- 
tion perfectly  in  every  detail,  if  the  defects  of 
description  are  such  as  mere  mechanical  skill 
unaided  by  invention  might  remove.  Pickering 
V.  McCuilough,  104  U.  S.  310. 

89.  A  patent  for  an  improvement  in  corsets 
issued  on  a  specification  ot  slots  or  pockets  for 
tha  bones,  closed  or  stopped  in  the  weaving,  and 
"varying  in  length  relatively  to  each  other  as 
desired,'  a  woven  corset  with  pockets  closed  at 
a  uniform  distance  from  the  edge  being  dis- 
claimed, is  invalidated  by  a  previous  publication 
describing  an  invention  differing  from  the  speci- 
fication only  in  being  silent  as  to  variatiou  in 
the  lenc^th  of  pocket^.  Cohn  v.  United  States 
Corset  Co.,  93  U.  S.  366. 

90.  A  pateut  cannot  be  sustained  under  the 
act  of  1836  where  the  invention  was  known  pre- 
viously to  at  least  five  persons,  and  probably  to 
manv  others,  and  was  tested,  shown  to  be  suc- 
cessful, and  used.  Coffin  v.  Ogden,  18  Wal. 
120. 

91.  Patentability  as  affected  by  Antici- 
pation —  What  constitutes  Anticipation.^  A  ma- 
chine anticipates  an  invention  of  a  machme  in  no 
respect  materially  different  except  in  being  larger 
ana  stronger,  ancl  so  better  fitted  for  heavy  work. 
Woodbury  Patent  Planing-Machine  Co,  v.  Keith, 
101  U.  S.  479. 

92.  In  order  that  an  invention  may  have  effect 
as  an  anticipation  of  a  subsequent  invention,  it  is 
not  material  that  the  inventor  perceive  and  state 
all  its  advantages.  Stow  v.  Chicago,  104  U.  S. 
547. 

93.  A  refrigerator  with  an  open-bottom  ice- 
box, and  a  partition  with  openings  at  the  top  and 
bottom  so  arranged  that  the  air  cooled  by  the  ice 
will  descend  in  one  compartment  and  ascend  and 
return  to  the  ice  by  the  other,  is  anticipated  by 
one  in  which  the  cold  air  descends  by  a  mere 
conduit,  although  in  the  former  the  descending 
current  is  chiefly  used  for  refrigeration,  and  in 
the  latter  the  ascending.  Roberts  v.  Ryer,  91 
U.  S.  150. 
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94.  A  process  for  preserving  Indian  com  in 
the  green  state  by  removing  the  kernels  from  the 
cob,  putting  them  in  cans  and  exposing  the 
sealed  cans  to  heat  of  the  temperature  of  boiling 
water^  puncturing,  resealing  while  hot,  and  heat- 
ing again,  is  anticipated  by  a  process  for  preserv- 
ing any  kind  of  food,  animal  or  vegetable,  by  put- 
ting it,  in  whatever  form,  whether  intact  or  still 
in  its  husks,  into  sealed  cans,  and  submitting  the 
cans  to  heat  gradually  raised  to  the  like  temper- 
ature, and  after  a  suitable  time  gradually  lowered 
again,  although  the  specification  of  the  former 
recommends  a  particular  way  of  removing  the 
kernels  from  tlie  cob.  Such  recommendation  is 
not  of  the  substance  of  the  process.  [Clifford^ 
J.,  dissenting.]     Sewall  v.  Jones,  91  U.  S.  171. 

95.  A  bar  or  cross-piece  for  connecting  shawl 
straps  and  handle,  made  stiff  by  the  addition  of 
metal,  is  anticipated  by  a  bar  made  stiff  in  a  de- 
gree by  the  use  of  the  firmest  leather  doubled 
and  stitched.     Cranch  v.  Roemer,  103  U.  S.  797. 

96.  An  invention  of  a  pavement  of  alternate 
tiers  of  sauare-euded  and  wedge-shaped  blocks 
on  a  founaation  of  gravel  or  eartli,  the  wedge- 
shaped  blocks  being  driven  to  pack  the  gravel  or 
earth,  is  anticipated  by  a  pavement  differing  only 
in  having  the  square-ended  blocks  octagonal  in 
form  and  in  contiguous  rows,  and  the  wedge- 
shaped  ones  driven  in  the  remaining  square 
spaces.    Stow  v.  Chicago,  104  U.  S.  547. 

97.  An  invention  of  a  combined  step-cover 
and  wheel-fender,  consisting  merely  of  a  broad 
plate  fastened  rigidly  to  the  lower  part  of  the 
carriaj^  door  ana  extending  downward  over  the 
step,  is  anticipated  by  a  ri^d  vertical  bar  attached 
to  the  door  with  a  broaa  plate  projecting  from 
its  lower  end  and  covering  the  step.  There  is 
no  difference  in  principle  or  in  mode  of  operation, 
but  only  of  shape.  Gosling  v.  Roberts j  106  U.  S. 
39. 

98.  An  invention  of  a  dredging  boat  with  two 
propellers  at  the  stem  and  a  mud-fan  at  the  bow 
somewhat  like  a  propeller,  designed  tx>  stir  up 
the  mud  at  the  bottom,  and  with  water-tight  com- 
partments so  proportioned  and  arranged  that  the 
boat  mav  be  sunk  and  brought  into  position  to 
work  effectively  in  various  depths  of  water,  is 
anticipated  where  the  water-tight  compartments 
and  propellers  not  materially  different  nave  been 
severally  used  on  different  boats,  and  the  selec- 
tion and  combination  of  elements  is  only  what 
might  be  made  by  mechanical  skill.  Atlantic 
Works  V.  Brady,  i07  U.  S.  192. 

99.  An  invention  of  an  improvement  in  mak- 
ing artificial  teeth  which  consists  of  the  making 
of  a  vulcanite  dental  plate  of  a  vulcanizable  rub- 
ber compound,  so  that  teeth,  gums,  and  plate  are 
perfectly  joined,  without  crevices,  is  not  antici- 
pated by  experiments  which  consisted  of  casting 
m  moulds  sets  of  teeth  on  a  tin  base,  but  from 
which  a  tight  joint  could  not  be  produced,  the 
metal,  also,  shrinking  in  cooling,  and  the  experi- 
ments  for  these  and  for  other  reasons  being  aoui- 
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doned.     Smith  v.   Goodyear  Dental   Vulcardte 
Co.,  93  U.  8.  486. 

100.  A  pateut  for  an  improTement  iu  swage- 
blocks  used  for  weldiug  and  re-formitig  tbe  shat- 
tered ends  of  railroad  rails,  consisting  of  a  larse 
anvil  with  a  fixed  rabed  iron  block  on  top  nearly 
as  high  as  a  rail,  with  one  face  shaped  to  fit  the 
side  of  a  rail,  and  a  block  of  the  same  height  with 
its  opposing  face  shaped  to  fit  the  other  side  of 
the  rail,  the  latter  block  being  so  arranged  as  by 
the  operation  of  a  cam  to  move  up  and  grasp  a 
rail  placed  between  the  two  blocks,  is  not  antici- 
pated by  the  ordinary  angle-iron  machine  oonaast- 
ing  of  two  blocks,  one  fixed  and  the  other  movable, 
the  former  machine  hokUng  the  rail  by  the  sides 
with  the  anvil  as  a  base  so  that  the  work  of 
bammeruig  and  forming  the  rail  is  not  done  on 
top  of  the  blocks,  while  the  latter  holds  one  bur 
of  the  iron  wliich  is  to  form  the  angle  as  in  a 
vise  with  no  base  for  the  bar  itself,  while  the 
other  bar  is  welded  to  it  and  the  angle  is  formed 
bv  hammering  on  top  of  the  blocks.  Illinois 
Central  RaUroad  Co,  v.  TurriU  [Cawood  Pat- 
eniX  94  U.  S.  695. 

101.  Nor  by  the  bayonet  machine,  which  is  in 
form  and  substance  nothing  more  than  a  hinge- 
vise  with  jaws  so  shaped  that  their  lateral  sur- 
faces  come  into  contact  except  for  a  short  space 
equal  to  the  diameter  of  a  bayonet  shank,  and 
used  to  merely  hold  the  lower  sesrment  of  the 
shank  in  an  upright  position  wliile  the  upper  seg^ 
ment  is  turned  over.    P>. 

102.  Nor  by  a  machine  consisting  of  a  sta- 
tionary die,  part  of  a  frame  against  which  one 
side  of  a  rail  is  placed,  to  resist  lateral  pressure 
exerted  on  a  sliding  die  on  tlie  other  side  of  the 
rail  and  pressure  on  another  die  from  above, 
there  being  no  anvil,  and  apparently  no  way  in 
which  the  rail  may  be  workea  on  from  above.    Ih. 

103.  A  stone-crushing  machine,  consisting  of 
two  nearly  upright  convergent  adjustable  jaws, 
to  one  of  which  a  limited  and  unvarying  vibra- 
tory  movement  is  imparted  by  a  revolving  shaf^, 
a  fly-wheel  also  being  used  to  equalize  the  strain, 
is  not  anticipated  by  an  ice-crushing  machine 
consisting  of  a  hopper  with  one  movable  side,  the 
other  sides  having  projections  to  split  the  ice,  the 
motive  power  being  supplied  by  a  hand-lever 
and  converging  adjustable  jaws,  revolving  shaft, 
and  flv-wheel  neing  wanting.  Elake  v.  Robert- 
«>»,  9iU.  S.  728. 

104.  Nor  is  it  anticipated  by  an  ore-crushing 
machine  consisting  of  a  cylindrical  nut  or  pestle 
in  a  basin,  a  crushing  motion  being  communi- 
cated to  the  pestle  by  a  lever  attiu^hed,  there 
being  here  neither  converging  jaws,  revolving 
shaft,  nor  flv-wheel.    76. 

105.  A  lubricator  in  which  the  lubricant  is 
forced  from  the  cup  or  reservoir  by  hydrostatic 
pressure  applied  through  a  pipe  entering  the  res- 
ervoir near  its  bottom  and  in  which  the  lubricant 
is  kept  separate  from  the  water  by  the  difference 
in  gravity,  is  different  from  one  in  which  a  pipe  is 
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made  to  enter  in  like  manner  for  the  purpose  of 
melting  the  lubricant;  and  an  invention  of  the 
latter  does  not  anticipate  the  invention  of  the 
former.     Garratt  v.  Seibert,  98  U.  S.  75. 

106.  An  invention  of  a  steak-broiler,  consist- 
ing of  an  upright  metal  cylinder  with  a  lid  at  the 
top,  an  open  bottom  traversed  through  the  mid- 
dle by  a  V-shaped  trough  filled  with  a  substance 
which  is  a  non-conductor  of  heat,  and  each  side 
of  which  the  flame  may  ascend  in  equal  sheets, 
the  whole  so  arranged  that  the  steak,  clasped  by 
a  wive  holder,  may  oe  placed  vertically  in  a  drip- 
ping-])an  placed  in  the  trough,  and  so  broiled  on 
t>oth  sides  equally  and  at  the  same  time,  and  the 
juice  of  the  meat  be  thereby  saved,  is  not  antici- 
pated by  a  broiler  having  no  such  trough,  and  no 
arrangement  for  evenly  distributing  the  flame 
along  the  two  sides  of  the  meat,  although  con- 
sbting  of  a  cylinder  with  an  opening  in  the  bot- 
tom and  a  fixed  vertical  wire  arrangement  for 
holding  the  steak.  Sharp  v.  Dover  Stamping 
Co.,  103  U.  8.  250. 

107.  Nor  by  one  consisting  of  a  broiling 
chamber  with  a  vertical  steak-holder  close  to  one 
side  of  the  chamber,  a  removable  side  having  a 
pan  to  catch  the  gravy  attached  at  the  bottom,  a 
central  opening  for  the  flame,  and  two  deflectors 
intended  to  distribute  the  heat  evenly,  there  be- 
ing no  such  trough,  and  the  proper  distribution 
of  the  heat  not  being  effected.    lb. 

108.  An  invention  for  adapting  the  bat-wing 
burner  to  the  burning  of  air-gas,  consisting 
in  perforating  the  base  of  the  burner  tube,  sur- 
rounding the  burner  with  a  tube  open  at  the  top 
but  closed  at  the  bottom,  and  united  to  the 
burner  below  the  perforations,  thereby  furnishing 
a  regulated  supplv  of  gas  outside  of  the  burner, 
directed  toward  the  tip  and  increasing  the  steadi- 
ness and  power  of  the  flame,  is  not  anticipated 
by  a  bat-wing  burner  slitted  nearly  to  it.s  base, 
with  a  surrounding-tube  smaller  at  top  than 
at  bottom,  so  arranged  as,  on  being  screwed  down 
on  the  tnbe,  to  press  against  a  conical  part  of  the 
tube  near  its  top  and  close  the  slit,  although  by 
not  screwing  the  tube  down  as  originally  intended 
an  additional  outside  supply  of  gas  might  be  ob- 
tained, the  tube  not  having  been  used  in  that 
way.     Clough  v.  Barker,  106  U.  S.  166. 

109.  Given  the  former  of  those  combinations, 
the  application  thereto  of  a  tubular  regulating 
valve  carried  by  an  adjustable  cylinder  inserted 
withui  the  burner  tube  is  not  anticipated  by  a 
burner  in  which  the  regulating  valve  is  carried 
by  the  surrounding  tube  on  the  outside.    lb. 

110.  Nor  does  it  anticipate  a  combination 
which,  although  like  it  in  principle,  in  its  method 
of  supplying  additional  gas,  and  in  its  valve  ar- 
rangement for  re^latuig  the  supply,  differs  from 
it  in  dispensing  with  one  of  the  pieces,  in  being 
less  expensive,  and  in  keeping  tiie  burner  and  the 
flame  always  in  the  same  position  instead  of  turn- 
ing t)M*m  around  in  regulating.  Clough  v.  Gil- 
bert j*  Barker  Manufacturing  Co.,  106  U.  S.  178. 
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111.  Given  several  inventions  of  washboards 
made  of  siieet-metal  witb  the  surfjEkce  broken  into 
variously  shaped  protuberances  formed  of  the 
body  of  the  metal,  a  patent  for  a  washboard  with 
protuberances  of  a  aifferent  shape  will  not  pre- 
clude the  issue  of  a  patent  to  another  for  a  wash- 
board with  protuberances  of  still  a  different  shape, 
the  difference  being  substantial  and  not  colorable. 
Duffy,  SieHing  Pump  Co.,  107  U.  S.  636. 

Identity  between  things,  in  general. 
See  Patent  —  Inf&ingekkmt. 

PATERT  — POWER  07  C0VGBE88  —  Potoer  to 

modify  the  Rights  of  the  Patentee  after  Issue  of 
the  Patent  —  To  decide  that  one  is  the  Inventor.^ 
Congress  has  power  to  modify  tiie  rights  of  a 
patentee  and  oi  the  public  in  a  patent-right  after 
issue  of  the  patent,  if  it  does  not  thereby  take 
away  existing  rights  to  property.  McClurg  v. 
Kingsland,  1  How.  202. 

2.  Quaere,  whether  congress  may  decide  that 
ODC  is  the  inventor  of  a  certain  thing  so  as  to 
preclude  judicial  inquiry.  Evans  v.  Eaton,  3 
Wheat.  454. 

■ 

PAXEHT  —  BEI88U1  —  Right   to  surrender  for 
a  Reissue  —  Lost  by  Laches, 
See  pi- 1-9. 

Reissue  must  not  be  on  a  Claim  different  from 
the   Original  —  Identity^  presumed,   when 
open  to  Proof,  how  determined  —  Reissue 
void  as  to  Matter  disclaimed. 
See  pi.  IOh^. 

When  Application  for  Reissue  is  complete  — 
Effect  of  Surrender  and  Reissue  —  Power 
of  Officers  to  accept  a  Surrender, 
See  pi.  46-59. 

1.  Right  to  surrender  for  a  Reissue  — 

Lost  by  LachesJ]  One  may  surrender  his  patent, 
and  by  an  amendment  cure  the  defect  by  which 
it  is  rendered  invalid,  as  well  where  the  defect 
is  in  the  claim  as  where  it  is  in  the  specification. 
BaUin  v.  Taggert,  17  How.  74. 

2.  Such  amendment  of  a  defective  claim  will 
protect  the  right  of  the  patentee  to  everything 
within  the  scope  of  the  onginal  invention,    lb. 

3.  Thus,  one  took  a  patent  merelv  for  the  com- 
bination  of  an  apparatus  for  breaking  coal,  of 
which  he  was  the  inventor,  with  an  apparatus 
for  screening,  which  he  did  not  invent,  and  after- 
wards surrendered  it,  and  took  another  for  the 
breaking  apparatus  alone,  it  was  held  that  he  did 
not  deprive  himself  of  the  right  to  a  patent  for 
the  breaking  apparatus  bv  describing  it  and  not 
olaiminff  it  on  the  issue  of  the  first  patent,     lb. 

4.  Where  an  inventor  limits  his  original  claim 
and  takes  out  a  patent  with  a  claim  narrower 
than  his  invention,  through  a  mistake  of  the 
commissioner  of  patents  in  supposing  the  original 
claim  to  cover  prior  inventions,  the  commis- 
sioner, on  discovering  his  mistake,  may  grant  a 
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reissue  with  the  broader  claim ;  and  if  the  reiasne 
secure  nothing  more  than  was  covered  bv  the 
original  chum,  it  will  be  valid.    Morey  v.  Lock- 
wood,  8  WaL  230. 

5.  Wliere  a  new  patent  is  granted  on  surren- 
der of  the  original,  tor  alleged  defective  or  insuf- 
ficient specification,  the  specification  cannot  be 
charged  in  substance,  either  by  the  addition  of 
new  matter  or  by  the  omission  of  important  par^ 
ticulars,  so  as  to  enkrge  the  scope  of  the  inven- 
tion, but,  in  general,  only  to  render  it  more 
definite  and  certain,  so  that  it  may  embrace  the 
claim  made.    RusseU  v.  Dodge,  93  U.  S.  460. 

6.  The  patentee,  and  his  representatives  aa 
well,  may,  on  a  reissue,  enUrge  or  restrict  the 
claim  so  as  to  give  it  validity  and  secure  the  in- 
vention. Providence  Rubber  Co,  v.  Goodyear, 
9  Wal.  788. 

7.  The  right  to  a  reissue  may  be  lost  by  laches. 
Johnsons.  Flushing  {f  North  Side  Railroad  Co., 
105  U.  S.  539.  And  see  Gage  v.  Herring,  107 
U.  8.  640. 

8.  A  reissue  cannot  be  granted  for  the  purpose 
of  enlarging  a  claim,  unless  the  application  for 
the  reissue  is  made  with  due  diUgence.  If  the 
application  is  delayed  for  four  years  the  reissue 
is  void,  no  sufficient  excuse  for  the  delay  being 
shown.  [Miller,  J.,  dissenting.]  Mahn  v. 
Harwood,  112  U.  8.  354. 

9.  A  reissued  patent  is  within  the  spirit  of  that 
provision  of  the  law  which  permits  the  patentee, 
when  through  inadvertence,  accident,  or  mistake 
he  has  claimed  more  than  that  of  which  he  was 
the  original  inventor,  to  surrender  his  patent  and 
take  out  a  reissue.  Gage  v.  Herring,  107  U.  S. 
640. 

10.  Reissue  must  not  be  on  a  Claim  dif 

ferent  from  the  Original  —  Identity,  presumed, 
when  open  to  Proof  how  determined  —  Reissue 
void  as  to  Matter  disclaimed.]  A  reissued  patent 
must  be  for  the  same  invention  which  formed  the 
subject  of  the  original,  or,  where  divisional  reis- 
sues are  granted,  for  a  part  thereof.  It  must 
contain  notliing  substantially  new  or  different. 
Giant  Powder  Co.  v.  California  Powder  Works, 
98  U.  S.  120. 

11.  The  final  clause  of  Rev.  Sts.  f  4916, 
which  provides  that  amendments  may  be  made  in 
certain  cases  on  proof  satisfactory  to  the  commis- 
sioner that  the  new  matter  was  a  part  of  the 
original  invention  and  was  omitted  oy  mistake, 
etc.,  does  not  alter  the  rule.     lb. 

12.  Qucere,  whether  that  clause  relates  to  all 
patents,  or  only  to  patents  for  machines.    lb. 

13.  Where  a  patent  fully  and  dearly  describes  . 
and  claims  a  complete  specific  invention,  and  is 
not  inoperative  or  invalid  b^  reason  of  a  de- 
fective or  insufficient  specification,  a  reissue  can- 
not be  had  for  the  purpose  of  expanding  and 
generalizing  the  claim  so  as  to  cover  an  invention 
not  specified  in  the  original.  James  v.  Campbell, 
104  U.  S.  356 ;  Clements  v.  Odorless  Excavating 
Apparatus  Co,,  109  U.  S.  641. 
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14:  Where  the  origiDal  patent  is  opeiatiye  and 
yalid,  and  the  specification  sufficient,  a  surrender 
of  the  patent  merely  to  insert  in  tlie  reissue  ex- 
panded or  equivooJ  claims  is  an  abuse  of  the 
Privilege  accorded  by  the  law.  Burr  v.  Duryee, 
Wal.  631,  579. 

15.  Devices  or  ingredients  not  described  nor 
substantially  indicated  in  the  original  specifica- 
tions, drawings,  or  model  cannot  be  interpolated 
on  a  reissue.    Seymour  v.  Oi^me,  11  Wal.  616. 

16.  General  claims  inserted  in  a  reissued  pat- 
ent win  be  carefully  scrutinized,  and  will  not  be 
permitted  to  extend  the  rights  of  a  patentee  be- 
Yond  what  is  shown  by  the  history  of  the  art  to 
have  been  his  invention.  Carlton  v.  Bokee,  17 
Wal.  463. 

17.  Where  the  claim  of  the  reissued  patent  is 
for  an  invention  different  from  that  described  in 
the  ori^nal  patent,  the  reissue  is  as  to  such  daim 
void.  Ball  v.  Langles,  102  U.  S.  128 ;  Mathews 
V.  Boston  Machine  Co.,  105  U.  8.  54 ;  Wing  v. 
Anthony,  106  U.  S.  142 ;  Moffitt  v.  Rogers,  106 
U.  8.  423 ;  Hoffheins  v.  Russell,  107  U.  8. 132 ; 
McMurray  v.  Mallory,  111  U.  8. 97. 

18.  So  a  reissued  patent  is  void  if  it  embraces 
a  chiim  broader  than  that  on  which  tlie  original 
was  issued.  Hopkins  Sf  Dickinson  Manufactur" 
ing  Co.  v.  Corbm,  103  U.  8.  786 ;  Mathews  v. 
Boston  Machine  Co.,  105  U.  8.  54 ;  Coon  v.  Wil- 
son, 113  U.  S.  26B.  And  see  Miller  v.  Bridge- 
port Brass  Co.,  104  U.  8.  350. 

19.  An  original  patent  for  an  improvement  in 
paper  collars,  which  describes  a  particular  kind  of 
paper  coated  in  a  certain  way,  will  not  support  a 
reissue  which  describes  a  different  kind  ot  paper 
without  such  coating.  Union  Paper- Collar  Co. 
V.  Van  Dusen,  23  Wal.  630. 

20.  Where  an  original  patent  for  an  oven 
makes  no  provision  for  conducting  into  it  the 
products  or  combustion,  except  in  a  trifling  de- 
cree through  small  perforations  in  the  flues,  the 
interior  chamber  of  the  oven  being  heated  for 
baking  by  heat  radiating  from  its  walls,  a  reissue 
which  claims  a  wholly  different  mode  of  heating 
the  chamber,  necessitating  a  radical  change  in 
the  construction  of  the  oven,  which  is  made  a 
part  of  the  passage-way  for  the  products  of  com- 
Dustion  from  the  flre-chamber  to  the  chimney,  is 
not  for  the  invention  embraced  in  the  original 
patent,  and  therefore  is  void.  Ball  v.  Langles, 
102  U.  8. 128 ;  Gameau  v.  Dozier,  Id.  230. 

21.  Where  the  claim  of  an  original  natent  is 
for  a  specific  water-wheel  and  associatea  appar- 
atus, while  the  claims  of  a  reissue,  if  construed 
literally,  would  give  to  the  patentee  a  monopoly 
of  all  water-wheels  having  simultaneously  an 
effective  Inward  and  downward  flow  and  dis- 
charge, whatever  the  shape  of  the  floats  or  of 
the  crown,  no  such  invention  being  described  or 
suggested  in  tlie  original,  a  construction  which, 
in  a  suit  by  the  patentee  for  infringement,  limits 
the  reissae  to  accord  with  the  original,  affords  to 
the  patentee  no  ground  for  complaint.    Swain 
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Turbine  jr   Manufacturing  Co,  y.  Ladd,   102 
U.  8.  408. 

22.  A  reissue  for  a  lamp-burner  with  a  single 
dome  with  a  chimney,  held  invalid,  where  the 
origiiud  was  for  a  burner  with  a  double  dome 
wtiuout  a  chimney,  the  invention,  on  the  issue  of 
the  original,  being  supposed  to  consist  of  the 
double  dome  as  a  means  of  dispensing  with  a 
chimney.  Miller  y.  Bridgeport  Brass  Co.,  104 
U.  8.  350. 

23.  Where  the  original  patent  for  a  device  for 
post-marking  letters  and  cancelling;  stamps  is 
upon  a  claim  for  a  metal  tube  or  cylmder  at  each 
end  of  a  metal  bar  affixed  to  a  handle,  the  cylin- 
der to  contain  tjpe  or  blotters  of  "  wood,  cork, 
rubber,  or  any  similiar  material,"  the  advantage 
claimed  bein^  assigned  to  the  yielding  character 
of  the  material  used,  a  reissue  on  a  claim  of  any 
substantial  equivalent  for  the  tube  containing 
type  or  blotters,  or  for  the  type  or  blotters,  is  in- 
valid, the  use  of  the  bar  and  nandle  having  been 
anticipated.     Jcanes  v.  Campbell,  104  U.  8.  356. 

24.  A  reissued  patent  for  a  broad  plate  at- 
tached to  the  lower  end  of  a  carriage  door,  in 
combination  with  the  door  and  the  step,  to  oper- 
ate, when  the  door  is  closed,  as  a  step-cover,  and 
when  the  door  is  open  as  a  wheel-fender,  the 
plate  to  be  either  flexible  or  otherwise,  and  con- 
nected at  its  lower  end  with  the  step  or  not,  is 
for  an  invention  different  from  that  covered  by 
an  original  patent  for  a  combined  step-cover  ana 
wheel-fender,  consisting  of  a  flexible  plate  at- 
tached at  its  upper  end  to  the  door,  and  at  its 
lower  to  the  step  or  other  fixed  object,  the  flexi- 
bility of  the  plate  serving  to  hold  the  door  in 
position  either  open  or  closed.  Gosling  v.  Rob- 
erts, 106  U.  8.  39. 

25.  A  reissued  patent  for  the  bringing  of  dif- 
ferent portions  of  a  plate  successively  into  the 
field  of  the  lens  of  a  camera,  held  to  be  for  an  in- 
vention different  from  that  covered  by  an  original 
patent  for  a  plate-holder  in  combination  with  the 
frame  in  which  it  moved,  constructed  and  oper- 
ated for  the  same  purpose,  and  therefore  invalid. 
Wing  V.  Anthony,  106  U.  8.  142. 

26.  A  claim  in  an  application  for  a  reissue  of 
a  patent  for  an  improvement  in  the  manufacture 
of  heel-stiffeners  for  boots  of  a  "  former"  circu- 
lar in  cross-section,  concentrically  set,  and  re- 
volving in  the  semicircular  groove  of  a  stationary 
mould,  by  which  the  material  is  pressed  against 
the  former,  is  different  from  a  claim  of  an  elon- 
gated heel-shaped  former  eccentrically  set  on  its 
shaft,  against  which  the  material  is  pressed  by  a 
revolving  roller  or  rollers.  Moffitt  v.  Rogers, 
106  U.  8.  423. 

27.  Where  the  original  claim  is  for  a  revolv- 
ing harvester-rake  with  an  inclined  rake-post 
attached  to  the  platform,  there  cannot  be  a  re- 
issue on  a  claim  tor  a  rake-post  attached  to  the 
platform  or  to  the  finger-beam,  there  being  no 
apparent  way  nor  any  description  of  one,  in 
which  the  rake  can  be  made  to  work  with  the 
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post  fastened  to  the  beanL    Hoffheins  y.  Rus- 
sell. 107  U.  S.  132. 

28.  An  original  patent  for  a  soldering  machine 
for  sealing  fruit-cans,  etc.,  which  consists  of  a 
rod  to  hold  the  cap  of  the  can  in  place  in 
combination  with  a  hollow  iron  disk  to  be  heated 
and  rotated  on  the  rod  on  the  line  joining  the 
cap  with  the  can,  does  not  justify  a  reissue  on  a 
claim  of  the  rod  in  combination  with  a  8olderin<^ 
iron  of  the  ordinary  form  hinged  to  the  rod  and 
moving  radially  around  it.  McMurray  v.  Mcd- 
lory.  111  U.  S.  97. 

29.  A  patent  for  a  device  for  turning  or  rol- 
ling logs  to  or  upon  a  carriage  will  not  support 
a  reissue  for  a  device  adapted,  not  only  to  turn 
the  logs  on  their  axes,  but  to  roll  them  from  one 
place  to  another,  a  chan^  of  mechanism  being 
required,  and  the  scope  ot  the  reissue  being  much 
eulai^ed.  Torrent  Arms  Lumber  Co,  v.  Rodgers, 
112  U.  S.  659. 

30.  Where  a  patent  is  granted  for  a  combina- 
tion of  certain  ingredients,  a  reissue  covering  a 
combination  of  a  part  only  of  the  same  ingredi- 
ents is  void ;  the  reissue  in  such  case  is  not  for 
the  same  invention  as  the  original.  Gill  v.  Wells, 
22  Wal.  1. 

31.  So  where  the  reissue,  instead  of  covering 
a  combination  of  parts  specified  in  the  original 
patent,  omits  one  of  these  parts  and  substitutes 
others  for  it,  it  not  appearing  that  the  parts  sub- 
stituted are  the  known  equivalents  of  the  part 
omitted.     Jb. 

32.  A  patent  for  a  combination  will  not  sup- 
port a  reissue  which  claims  separately  elements 
of  the  combination.  Mathews  v.  Bftston  Machine 
Co.,  105  U.  8.  54;  Bantz  v.  Frantz,  Id.  160. 

33.  A  reissued  patent  for  "the  combination 
of  a  straw-feeding  device  with  the  furnace  door  " 
of  a  boiler  of  a  particular  kind,  held  to  be  for  an 
invention  different  from  that  covered  by  the 
original,  which  was  for  "  certain  improvements  in 
the  construction  of  steam-boilers,  whereby,  as 
the  patentee  declared,  he  was  enabled  to  utih'ze 
straw,  etc.,  for  fuel,  and  therefore  invalid.  Heald 
T.Rice,  104U.  S.  737. 

34.  Where,  in  the  reissue,  several  of  the  de- 
vices essential  to  the  combination  described  in 
the  original  patent  are  omitted,  and  a  separate 
claim  is  made  for  the  parts  which  remain,  and  to 
these  parts  a  new  and  essential  function  is  given, 
wiiich,  under  the  original  patent,  they  could  not 
perform,  the  reissue  is  not  supported  by  the 
original.  Johnson  v.  Flushing  ff  North  Side 
RaUroad  Co.,  103  U.  S.  539. 

35.  To  claim,  on  a  reissue  of  a  patent  for  a 
combination,  a  combination  of  a  part  only  of  the 
elements  of  the  combination  claimed  on  the  issue 
of  the  original,  is,  in  effect,  to  enlarge  the  original 
claim,  and  to  render  the  reissue  as  to  that  claim  in- 
valid. While  a  combination  of  the  lesser  number 
of  elements  would  not  infringe  the  original  pat- 
ent, it  would  infrin!?e  the  rebsue.  Gage  v.  Her- 
ring, 107  U.  S.  640. 


PATENT  —  SKUSUK  —  continued, 

36.  A  patent  for  a  process  which  consists  of 
three  stages  or  distinct  processes  for  obtaining 
paper  pulp  from  wood,  will  not  support  a  reissue 
for  a  process  whereby  it  is  produced  by  a  single 
operation  or  in  one  stage.  American  Wood- 
Paper  Co.  V.  Fibre  Disintegrating  Co.  [The 
Wood-Paper  Patent],  23  Wal.  666. 

37.  An  original  patent  for  a  process  will  not 
support  a  reissue  for  a  compound,  unless  the  com- 
pound is  the  result  of  the  process,  and  the  inven- 
tion of  the  one  involves  the  invention  of  the 
other.  Giant  Powder  Co.  v.  California  Powder 
Works,  98  U.  S.  126. 

38.  A  patent  for  a  machine  for  making  use  of 
a  process  does  not  justify  a  reissue  covering  a 
claim  for  the  process  itself.  James  v.  Campbell, 
104  U.  S.  356. 

39.  A  reissue  is  not  invalid  because  the  pro* 
cess  is  nut  so  minutely  described  in  the  original 
patent  as  in  the  reissue,  if  the  process  is  clearly 
the  same,  and  if  the  description  iu  the  original  is 
full  enough  to  be  understood  and  applied.  Smith 
V.  Goodyear  Dental  Vulcanite  Co,,  93  U.  S.  4S6. 

40.  Where  a  patent  is  surrendered  and  a  new 
patent  issued,  dinerenoes  in  description  or  speci- 
fication of  claim  are  not  of  necessity  inconsis- 
tent with  the  identity  of  the  thing  intended  to  be 
patented  in  the  one  case  with  that  patented  in  the 
other,  it  beiu^  one  object  of  a  surrender  to  cor- 
rect the  description  or  daim,  or  both.  O'ReUly 
V.  Morse,  15  How.  62. 

41.  It  may  be  shown,  in  a  suit  on  a  reissued 
patent,  that  the  patent  covers  matter  not  em- 
braced in  the  original  invention.  Eureka  Clothes- 
Wringing  Machine  Co,  v.  Bailey  W€Uthing  {f 
Wringing  Machine  Co.,  11  Wal.  488. 

42.  The  identity  of  invention  in  the  original 
and  the  reissued  patent  is  a  matter  for  compari- 
son, to  be  made  by  the  court,  aided  by  the  testi- 
mony  of  experts  for  the  explanation  ojf  technical 
terms,  if  any.   Seymour  v.  Osborne,  11  Wal.  616. 

43.  The  question  is  one  of  kw,  whenever  it 
can  be  determined  solely  from  the  face  of  the 
patents  by  mere  comparison,  without  the  aid  of 
evidence  to  explain  terms  of  art  or  to  npply  the 
descHptionft  to  the  subject-matter.  Heald  v. 
Rice,  104  U.  S.  737. 

44.  A  reissue  is  presumed  to  be  for  the  same 
invention  as  the  original  patent.  O'Reilly  v. 
Morse,  15  How.  62 ;  Klein  v.  /?f*.«etf,  19  WaL 
433  ;  Smith  v.  Goodyear  Dental  Vulcanite  Co.^ 
93  U.  8.  486. 

45.  A  reissue  which  covers  matter  disclaimed 
by  the  patentee,  such  disclaimer  having  been  re- 

Suired  by  the  commissioner  of  patents  as  a  con- 
ition  on  which  an  extension  would  be  granted, 
is,  as  to  such  matter,  void.  Leggett  v.  Avery,  101 
U.  S.  256 ;  Goodyear  Dental  Vulcanite  Co.  v. 
Dads,  102  U.  S  222 ;  Union  Metallic  Cartridge 
Co.  V.  United  States  Cartridge  Co.,  112  U.  S. 
624. 

46.  —  When  AppHeation  for  Reissue  is 
complete  —  Effect  of  Surrender  and  Reissue 
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FATEHT  —  BEI88TTE  —  continued, 
—  Power  of  Officers  to  accept  a  Surrender."] 
Where  an  applicant  for  a  reissue  lias  done  all  iu 
Lis  power  to  make  his  application  effectual,  i.  e., 
has  filed  it  and  paid  the  fees,  it  is  to  be  consid- 
ered as  properly  before  the  commissioner.  Pat- 
ent Commissioner  v.  Whiteley,  4  Wal.  522. 

47.  Prior  to  the  act  of  1870,  a  patent  surren- 
dered for  reissue  was  cancelled  in  luw  when  the 
application  for  reissue  was  refused  as  well  as 
when  it  was  granted.  Peck  v.  Collins^  103  U.  8. 
660. 

48.  And  although  that  act  (Rev.  Sts.  f  4916) 
provides  that  the  surrender  shall  take  effect 
upon  the  issue  of  the  amended  patent,  it  would 
seem  that,  where  the  patentee's  title  is  disputed 
and  adjudged  against  him,  a  refusal  would  still 
have  the  same  effect.     Ih. 

49.  Where  a  patentee  has  surrendered  his  pat- 
ent for  a  reissue,  and  made  oath  that  he  believes  it 
is  moperative  and  void  by  reason  of  an  insufficient 
or  a  aefective  specification,  and  has  taken  out  a  re- 
issue on  new  specifications  and  claims,  he  cannot 
revive  and  restore  the  original,  merely  by  filing 
in  the  patent  office  a  disclaimer  of  aU  changes 
made  by  the  reissue.  McMurray  v.  Mallory, 
111  U.  S.  97. 

50.  If  a  patent  be  surrendered  for  defective 
specification  and  a  new  one  issued,  the  rights  of 
the  patentee  are  to  be  determined  by  the  law  in 
force  when  the  original  patent  was  issued.  Shaw 
V.  Cooper,  7  Pet.  292. 

51.  Reissued  patents  relate  back  to  the  issue 
of  the  original,  so  that  a  declaration  alleging  that 
an  improvement  consisting  really  of  one  principal 
and  three  distinct  minor  improvements  was  pat- 
ented on  a  certain  day  is  supported  by  proof 
that  several  reissues  were  afterwards  granted  on 
an  original  patent  of  that  date,  describing  in  its 
specification  all  and  no  more  than  was  specified 
in  the  reissues.     Read  y.  Bowman,  2  Wal.  591. 

52.  Under  the  act  of  February  21,  1793  (1 
Sts.  318),  the  secretary  of  state  had  power  to  re- 
ceive a  surrender  of  a  patent,  cancel  the  record 
thereof,  and  issue  a  new  patent  for  the  unexpired 
portion  of  the  term,  if  the  defect  in  the  specifica- 
tion arose  from  mistake,  without  fraud  or  miscon- 
duct of  the  patentee.  Grant  v.  Raymond,  6  Pet. 
218.     See  Shaw  v.  Cooper,  7  Pet.  292. 

53.  \^Tiere  letters-patent  have  been  extended 
under  the  act  of  July  4,  1836  (5  Sts.  124),  the 
commissioner  of  patents  may  accept  a  surrender, 
and  reissue  amended  letters  after  the  expiration 
of  the  original  term.  Wilson  y.  Rousseau,  4 
How.  646. 

54.  Where  application  for  a  reissue  is  made 
by  one  other  than  the  patentee,  it  is  the  duty  of 
the  commissioner  to  determine  whether  the  appli- 
cant is  an  assignee,  and  an  assignee  of  such  an 
interest  as  to  be  entitled  trO  a  reissue.  Patent 
Commimoner  v.  Whiteley,  4  Wal.  522. 

55.  The  decision  of  the  commissioner  in  ac- 
cepting a  surrender  of  an  old  patent  and  issuing 
a  new  one  closes  the  question  whether  the  re- 
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newal  was  within  the  statute,  and  leaves  open 
to  inquiry  the  question  of  fraud  only.  Stimpson 
V.  West  Chester  Railroad  Co.,  4  How.  3S0. 

56.  The  act  of  the  commissioner  in  accepting 
a  surrender  and  granting  a  reissue  is  not  review- 
able, unless  it  appear  on  the  face  of  the  patent 
that  he  exceeded  his  authority,  or  that  there  is  a 
repugnancy  between  the  two  patents,  such  that 
it  must  be  held  as  matter  of  legal  construction 
that  the  reissue  is  not  for  the  same  invention. 
Seymour  v.  Osborne,  11  Wal.  516. 

57.  Although  the  action  of  the  commissioner 
in  granting  a  reissue,  within  the  limits  of  his 
autboritT,  is  not  open  to  collateral  impeachment, 
yet,  as  his  authority  is  limited  to  a  reissue  for 
the  same  invention,  the  two  patents  may  be  com- 
pared to  determine  the  identity  of  the  invention ; 
and  if  the  new  patent,  when  compared,  appears 
on  its  face  to  be  for  a  different  invention,  it  is 
void,  the  commissioner  having  exceeded  his  au- 
thority in  issuing- it.  Russell  v.  Dodge,  93  U.  S, 
460. 

58.  The  surrender  of  a  patent  for  the  purpose 
of  a  reissue,  under  the  act  of  1836,  is  a  legal  can- 
cellation of  it.    Moffitt  v.  Garr,  1  Black,  273. 

59.  A  reissued  patent  need  not  recite  that  the 
prerequisites  of  a  reissue  have  been  complied 
with.  Philadelphia  Sf  Trenton  Railroad  Co.  v. 
Stimpson,  14  Pet.  448. 

,  Proceeding  to  vacate  Extension  not  cognizable 
in  Equity. 
See  Equity  —  Jurisdiction,  40. 

PATENT — YAUBITT —  Grounds  of  Invalidity 
— Various  Cases.]  A  patent  for  the  whole  of  a 
machine  is  invalid  if  the  invention  consist  merely 
of  an  improvement  of  an  existing  machine.  Evans 
V.  Eaton,  7  Wheat.  356 ;  Evans  v.  Hettich,  Id. 
453. 

2.  Tliere  is  no  substantial  difference  between 
a  patent  for  an  improved  machine  and  one  for  an 
improvement  on  a  machine.  Evans  v.  Eaton,  3 
Wheat.  454. 

3.  Where  it  is  evident  on  the  face  of  letters- 
patent  for  a  composition  of  matter  that  the  pro- 
portions are  so  vaguely  stated  that  one  skilled 
m  the  art  with  which  the  composition  is  most 
nearly  connected  could  not  make  it  b^  following 
the  directions  given,  without  expenment,  the 
court  will  declare  the  patent  void.  Wood  v. 
Underhill,  5  How.  1. 

4.  But  where  a  clear  and  specific  general  di- 
rection is  given,  and  it  does  not  appear  to  be  in- 
applicable as  a  ^neral  rule,  the  patent  may  be 
valid,  although  it  show  that  from  the  varying 
qualities  of  the  materials  employed  the  general 
rule  sometimes  must  be  departed  from.     Ih. 

5.  The  prior  construction  and  use  in  a  single 
instance  of  a  patented  article,  never  made  pubuc, 
and  finally  forgotten  or  abandoned,  so  that  at  the 
time  of  invention  by  the  patentee  the  invention 
has  no  existence,  will  not  render  the  patent  in- 
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valid.    [McLean  and  Daniel,  J  J.,  dissenting.] 

GayUr  v.  Wilder,  10  How.  477. 

6.  Previous  discovery  in  a  forei^  country 
will  not  avoid  a  patent,  unless  such  discovery,  or 
some  substantial  part  of  it,  has  been  patented,  or 
described  in  a  printed  publication.  O'Reilly  v. 
Mor^e,  16  How.  62. 

7.  An  American  patent  b  not  invalid  because 
on  its  face  it  does  not  run  for  the  same  time  as  a 
prior  foreign  patent  taken  by  the  patentee  for 
the  same  invention,  lb.  See  Smkk  v.  Ely,  15 
How.  137. 

8.  If  a  second  patent  be  issued  for  the  same 
invention  on  a  prior  claim,  the  second  one,  and 
not  the  first  one,  will  be  void.  Suffolk  Manu- 
facturing Co,  V.  Hayden,  3  Wal.  315. 

9.  Whether  or  not  the  pateut  is  valid  is  not 
material  on  a  claim  by  one  joint  owner  on  the 
other  for  an  account  of  profits,  as  the  invalidity 
of  the  patent  would  not  invalidate  sales  of  the 
patented  article.  Kinsman  v.  Parkhurst,  18 
How.  289. 

PATENT  FOB  LAHBS  —  In  general. 
See  Lands. 

F ATKASTEB  —  A  rmy — Pay  of. 
See  Abmt,  6. 

Liability  on  Official  Bond, 
See  Bond,  28. 

FATXSNT  —  In    aeneral  —  What    constitutes 
Payment  —  Demand  —  Designation    of 
Place  of  Payment. 
See  pi.  1-11. 

Presumption  and  Proof  of  Payment, 
See  pi.  12-21. 

Acceptance  of  Note,  etc.,  as  Payment, 
See  pi.  22-27. 

Application  of  Payments  —  How  made  — 
Who  may  make. 
See  pi.  28-34. 

Conditional  Payment, 
See  pi.  35. 


1.  What  constitutes  Payment  —  What, 

a  Demand — Designation  of  Place  ofPaymentS 
If  a  negotiable  note  received  as  a  conditional 
payment  has  been  passed  to  and  is  owned  bj  a 
third  person,  the  creditor  cannot  sue  on  the  origi- 
nal contract.  Harris  v.  Johnston,  3  Cranch,  311. 
..  2.  Receipt  of  the  individual  note  of  one  of 
two  joint  debtors  in  payment  extinguishes  the 
debt.     Sheehy  v.  Mandeville,  6  Cranch,  253. 

3.  If  one  exchanges  certificates  of  indebted- 
neaa  for  an  eaual  amount  of  negotiable  securities, 
which  he  sells  for  their  value  m  the  market,  he 
cannot  assert  against  the  debtor  a  claim  based  on 
the  original  debt.  Looney  v.  District  of  Colum- 
bia, 113  U.  S.  268. 

4.  An  agreement  to  pay  "in  the  paper"  of  a 
certain  company  "  or  its  equivalent    is  satisfied 
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by  a  tender  of  the  paper  of  tliat  company ;  the 
promisee  can  recover  in  specie  only  its  market, 
not  its  nommal,  value.  Robinson  v.  Noble,  8 
Pet.  181. 

5.  Where  a  note^  deposited  in  bank  for  collec- 
tion by  its  owner,  is  paid  hj  one  not  a  party 
thereto,  with  the  intention  of  having  it  reiiiain  as 
an  existing  security,  and  the  money  so  paid  is 
received  by  the  owner  of  the  note,  —  such  pensou 
thereby  becomes  the  purchaser  of  the  note,  and 
its  negotiability  remains  after  as  before  maturity, 
subject  to  the  equities  between  I  be  parties.  Dodge 
V.  Freedman*s  Savings  {r  Trust  Co,,  93  U.  S. 
379. 

6.  Where  the  maker  of  a  note  secured  by  mort- 
gage, being  unable  to  pav  it,  applies  to  A.  to  ad- 
vance the  money  and  take  up  the  note,  and  A. 
pays  to  the  payee  what  monev  ne  has  and  tells  the 
payee  that  a  certain  bank  will  pay  the  rest,  where- 
upon the  payee  delivers  up  the  note  to  A.  uncan- 
celled and  indorsed  in  blank,  and  sets  the  rest  of 
the  money  from  the  bank,  to  whicn  A.  has  deliv- 
ered  the  note,  and  in  a  few  days  A.  repays  to  the 
bank  the  amount  advanced  and  takes  tlie  note, 
the  payee  cannot  contend  tliat  he  understood  the 
note  to  have  been  cancelled.  Carter  v.  Burr, 
113  U.  S.  737. 

7.  If  the  drawee  of  a  bill,  for  the  purpose  of 
relieving  the  accommodation  acceptor,  a^ree  with 
the  indorsee  to  satisfy  it,  and  afterwards  ao  satisfy 
it  while  it  is  held  by  a  bank  to  which  the  indorsee 
has  transferred  it  as  colUtend  security,  and  the  in- 
dorsee subsequently  acquire  title  thereto  from  the 
bank,  it  will  be  thereby  extinguished  so  that  the 
bank  cannot  enforce  it  against  the  acceptor,  not- 
withstanding failure  of  the  indorsee  to  perform 
the  contract  by  which  he  reacquired  title.  Far- 
mers* Bank  v.  Groves,  12  How.  51. 

8.  After  the  breaking  out  of  the  war,  a  debtor 
in  a  rebel  state  could  not,  by  there  paying  in  con- 
federate currency  the  amount  of  the  deot  to  an 
agent  of  a  creditor  resident  in  a  loyal  state,  ab- 
solve himself  from  his  obligation.  JFretz  v.  Stover, 
22  Wal.  198. 

9.  Although  bailees  or  trustees  m  the  insur- 

frent  states  may  in  some  oases  be  relieved  from 
iability  to  their  bailors  or  cestuis  que  trust,  citi- 
zens 01  loyal  states,  where  the  property  was  for- 
cibly taken  from  them  under  confederate  authority, 
a  debtor  is  not  relieved  by  a  forced  payment 
under  such  authority.  WUliams  v.  Bruffy,  96 
U.  S.  176 ;  Stevens  v.  Griffith,  111  U.  S.  48. 

10.  A  draft  drawn  by  a  creditor  on  his  debtor 
is  equivalent  to  a  demand  for  payment.  Cooper 
V.  Coates,  21  WaL  105. 

11.  The  designation  of  a  bank  as  the  place  of 

ament  of  a  bond  imports  a  stipulation  that  its 
ier  will  have  it  at  the  bank,  when  due,  to  re- 
ceive payment,  and  that  the  obligor  will  have  the 
funds  there  to  pay  it.     Ward  v.  Smith,  7  Wal. 

447. 

12.  '^-^  Presumption  and  Proof  of  Payment.l 

Presumption  of  payment  arising  from  lapse  ot 
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time  may  be  repelled.      Higginsan  v.  Mein,  4 
Cranch,  415. 

13.  No  presumption  of  payment  of  a  bond 
given  by  a  cteputy  postmaster  to  the  postmaster- 
general  arises  from  the  lapse  of  a  little  more  than 
five  years.  Dox  v.  Postmaster-General,  1  Pet. 
318. 

14.  Presumption  of  payment  of  a  bond  will 
not  arise  until  after  tbe  lapse  of  twenty  vears, 
exclusive  of  the  period  of  the  phuntifTs  disabilitv. 
Dunlop  V.  Ball,  2  Cranch,  180. 

15.  Lapse  of  time  will  raise  a  presumption 
that  the  mortgagor  in  possession  has  paia  the 
mortgage  debt.  But  that  presumption  may  be 
rebutted  by  proof  of  payments  on  the  debt ;  and 
j>urchasers  under  the  mortgagor  with  coustnic- 
tive  notice  of  the  mortgage  will  be  affected  by 
his  act  of  payment.  Hughes  v.  Edwards,  9  Wheat. 
489. 

16.  Where  one,  discharged  for  his  own  fault 
from  service  as  agent  for  au  insurance  company, 
seeks  to  recover  trom  the  company  a  percentage 
of  renewal  premiums  to  which,  under  his  contract, 
be  is  entitled  on  payment  of  the  premiums  to  the 
company,  he  cannot  prevail  on  proof  merely  that 
there  were  policies  on  which  premiums  became 
due  before  suit  brought.  No  presumption  fol- 
lows from  this  that  payment  nas  been  made. 
Manning  v.  John  Hancock  Mutual  Life  Insur- 
ance Co.,  100  U.  S.  693. 

17.  A  claim  against  an  estate  for  money  lent 
is  properly  rejected  where  no  demand  was  made 
of  the  decedent  in  his  lifetime  nor  against  his 
executoi-s  until  more  than  thirty  years  from  the 
date  of  the  alleged  loan.  Rogers  v.  Law,  1  Black, 
253. 

18.  Under  plea  of  payment  to  debt  on  bond, 
evidence  is  admissible  that  the  obligor  delivered 
wheat  to  the  plaintiff  at  a  fixed  price,  on  account 
of  the  bond,  and  assigned  to  him  certain  claims, 
part  of  which  he  collected,  and  part  of  which  he 
negligently  lost.    Buddicum  v.  Kirk,  3  Cranch, 

19.  An  acknowledgment  that  payment  of  a 
less  sum  than  that  secured  bv  a  bond  is  in  full 
satisfaction  of  all  claims,  is  evidence  tliat  only  that 
balance  remained  due,  and  therefore  warrants  a 
finding  that  the  full  sum  had  been  paid.  Hender- 
son V.  Moore,  5  Cranch,  11.  I 

20.  Parol  evidence  of  a  payment  may  be  ad- 
missible, although  written  evidence  thereof  be  in 
existence.  It  was  accordingly  held,  in  the  cir- 
cumstances, that  the  plaintiff  might  so  prove  pay- 
ment,  although  the  defendant  had  made  an  entry 
thereof  in  the  plaintiff's  cash-book.  Keene  v. 
Meade,  3  Pet.  1 . 

21.  The  fact  that  an  executor,  in  his  accounts 
as  settled  in  the  probate  courts  has  charged  him- 
self with  the  amount  of  a  certain  note,  and  that 
distribution  of  the  estate  has  been  made  accord- 
ingly, is  not  conclusive,  in  an  action  by  an  ad- 
ministrator with  tlie  will  annexed  against  the 
maker  of  the  not«,  on  the  question  of  whether,  in 
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fact,  it  has  been  paid.  BuUerJield  v.  Smith,  101 
U.  S.  570. 

22.  Acceptance  of  Note,  etc.,  as  Pay" 

ment.l  By  the  commercial  law,  the  taking  of  a 
note  does  not  extinguish  the  debt  for  which  it  is 
given,  but  merely  extends  the  credit  until  the  date 
of  its  maturity.     The  Kimball,  3  Wal.  37. 

23.  And  in  Massachusetts,  although  it  raises 
a  presumption  of  extinguishment,  that  presump- 
tion may  oe  repelled  by  evidence  of  a  contrary  in- 
tention,    lb. 

24L  The  taking  of  a  note  or  bill  for  an  antece- 
dent debt  will  not  operate  as  payment,  unless  such 
is  the  express  agreement,  llie  Bird  of  Paradise, 
5  Wal.  645. 

25.  The  acceptance  of  a  negotiable  note  for 
an  antecedent  dent  does  not  extinguish  it,  unless 
it  be  agreed  that  tlie  note  shall  operate  as  pay- 
ment. Peter  v.  Beverly,  10  Pet.  333 ;  Lyman 
V.  United  States  Bank,  12  How.  225.  See  United 
States  Bank  V.  Daniel,  12  Pet.  32;  United  States 
Bank  v.  Beverly,  1  How.  134. 

26.  Delivery  and  receipt  of  a  certificate  of  de- 
posit in  a  bank  which  does  not  pay  specie,  pay- 
able on  a  future  day,  held  not  payment  in  the 
absence  of  an  agreement  to  that  effect.  Downey 
V.  Hicks,  14  How.  240. 

27.  Where  one  makes  advances  to  the  master 
of  a  vessel  in  a  foreign  port,  the  receipt  of  a  draft 
on  the  owner  is  in  law  presumed,  as  in  the  ordi- 
narv  case  of  tlie  receipt  of  a  mere  promise  to  pay, 
to  be  intended  as  a  conditional  payment  only, 
not  as  a  satisfaction  of  the  sum  advanced.  The 
Emily  Souder,  17  Wal.  666. 

28.  Application  of  Payments  —  How 

made  —  Who  may  make.']  If  the  debtor  do  not 
elect  to  make  a  particular  application  of  a  pay- 
ment, when  the  payment  is  made,  the  creaitor 
may,  at  any  time  afterwards,  elect  to  what  debt 
to  apply  it.  Alexandria  v.  Patten,  4  Cranch, 
317. 

29.  If  neither  the  debtor  nor  the  creditor 
make  application  of  a  payment,  the  court  may 
make  it,  and,  it  being  equitable  that  the  entire 
debt  should  be  paid,  may  so  make  it  as  first  to 
extinguish  that  part  for  which  the  security  is 
most  precarious.  Field  v.  Holland,  6  Cranch,  8. 
See  Backhouse  v.  Patton,  5  Pet.  160. 

30.  The  privilege  of  the  creditor  to  make  an 
application  of  his  payments  ends  with  the  begin- 
nmg  of  controversy.  The  law  then  makes  the 
application.  United  States  v.  Kirkpatrick,  9 
Wheat.  720. 

31.  The  debtor  need  not  expressly  direct  the 
application  of  a  payment  to  a  particular  demand, 
to  make  it  applicable  thereto  m  law.  His  elec- 
tion, as  well  as  the  assent  of  the  creditor,  may  be 
manifested  by  circumstances.  Tayloe  v.  Sandi- 
ford,  7  Wheat.  13. 

32.  A  refusal  to  pay  one  debt  and  an  acknowl- 
edgment of  another,  with  delivery  of  the  sum  due 
thereon,  would  be  sufficient  evidence  of  an  elec- 
tion,   lb. 
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33.  If  a  collector  of  revenne  give  two  bonds 
for  different  terms  with  different  sureties,  a 
promise  by  Uie  supervisor  to  apply  payments  for 
collections  made  after  the  ^viug  or  the  secoud 
bond  exclusively  to  tbe  discham  of  the  first 
bond,  does  not  amount  to  an  application  of  such 
payments,  and  is  not  binding  on  the  government. 
United  States  v.  January,  f  Cranch,  672. 

34.  If  a  postmaster,  being  in  default,  after- 
wards  make  payments  without  directing  an  appli- 
cation thereof,  the  government  ma^  &pply  them 
to  the  extinguishment  of  the  previous  babince, 
throwing  the  deficit  into  a  subsequent  quarter, 
and  thus  depriving  his  sureties  of  any  defence 
they  otherwise  might  have  had  under  the  act  of 
March  3,  1825  (4  Sts.  103),  limiting  their  lia- 
bility.    Jones  V.  United  States.  7  How.  681. 

35.  Conditional  Payment.]     A  creditor 

who  receives  the  notes  of  a  third  person  as  con- 
ditional payment  is  bound  to  use  due  diligence  in 
collecting  them ;  laches  therein  will  render  tlie 
pavment  absolute.  Douglass  v.  Reynolds,  7 
Pet  113. 

Advance  Payments  by  Government. 

See  Unitkd  States  —  Liabiutt,  25,  26. 

Agent  of  Insurance  Company  to  accept  Pay- 
ment of  Premiums  — Power  of 
See  Insurance  —  Company,  10, 12. 

Agreement  to  accept  Specific  Articles  —  Valid 
—  Imports  Valuable  Consideration. 
See  Accord  and  Satisfaction,  1,  2. 

Application  —  Instructions. 

See    Bankruptcy  —  Proceedings    to 
CONVERT  Estate,  41. 

Assignee  of  Certificate  of  Indebtedness  —  Ef- 
fect of  Payment  to. 
See  Assignment,  28. 

Bankruptcy  —  Fraudulent  Preference. 

See  Bankruptcy  —  Prior   Transac- 
tions, 29  et  seq. 

Contract  to  pay  —  What  is^  as  distinguished 
from  a  Contract  for  Indemnity. 

See  Contract  —  Construction,  40. 

Coupons  —  Extinguishment. 
See  Subrogation,  1. 

Debts  due  from  United  States —  To  which  Ad- 
ministrator paid. 
See  Executor  and  Administrator  — 
Powers  and  Liabilities,  17. 

Executor  out  of  the  Jurisdiction  —  Payment 
to,  will  discharge  the  Debt. 
See  Executor  and  Administrator  — 
Powers  and  Liabilities,  14-16. 

Failure  to  pay  —  When  a  Breach  of  Contract 
justifying  its  Abandonment. 

See    Contract  —  Performance    and 
Breach,  4. 

Forged  Paper  —  Effect  of  Payment  in. 
See  Bank,  24. 


—  continued. 

Gold  —  When  Contract  to  pay  in  Gold  is  im- 
plied. 

See  Contract — What  constitutes,  13. 
In  Hand  —  Sight  Draft  equiwjdent  to. 
See  Pleading —  Variance,  9. 

Mortgage  Debt  —  What  amounts  to  Payment 
^Effect. 
See  Mortgage — Payment. 

Mortgage — What  constitutes  Payment. 
See  Railroad  —  Mortgage,  38. 

Part  Payment  affecting  Statute  of  Limitations 
—  Interest. 
See  Limitation  —  Exceptions  and  In* 
terruftions,  81,  82. 

Presumption  therefrom  of  Resultiug  Tnutt. 
See  Trust  —  Creation  and  Construc- 
tion, 33. 

Priority -— Right  of  United  States. 

See  United  States —  Priority  of  Pay- 
ment. 

Priority  —  When  not  lost  by  taking  other  5e- 
curity. 
See  Bank,  13. 

Receipt^  a  Wairer  of  Right  to  Agreed  Dam* 
ages  under  Bond. 
See  Settlement,  1. 

Suspension   of  Commercial    Intercourse    by 
War, 
See  Trading  with  Enemt. 
Treasury  Notes — What  constitutes  Payment 
by  Government. 
See  Government  Bonds,  3. 

Voluntary — Effect  of  cut  precluding  Recovery. 
See  Assumpsit,  26,  29. 

Voluntary  Payment  of  another's  Debt  —  Ef- 
fect. 

See  Assumpsit,  9. 
Voluntary  —  Payment  of  Tax  within  Period 
allowed  for  Redemption  after  Tax  Sale. 
See  Tax  —  Collection,  63,  64. 

PEACE  —  Justice  of  the  —  In  general. 
See  Justice  of  the  Peace. 

FEDDLEB8  —  Commercial  Travellers  —  Regu- 
lation of  Sales. 
See  Commerce  ;  Tax  —  Power,  14  etseq. 


—  Proof  by  Hearsay. 
See  Evidence  —  Hearsay,  14. 

FSNALTT  —  Breach  of  Contract  —  IVhat  consti- 
tutes  an  Agreement  for  Penalty, 
See  Contract —  Construction,  22.  ^ 
Breach  of  Customs  Laws. 

See  Duties — Penalties  and  Forfeit- 
ures. 

Breach  of  Interned  Revenue  Laws,  in  general. 
See   Internal   Revenue  —  Penalties 
and  Forfeitures. 
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Crime  —  Penalties  therefor  —  In  general. 
See  Crime. 

Damages  by  Way  of —  In  general. 

See  Damages. 
Forfeiture  —  In  general. 

See  FORFEITCBB. 

Gross  Sum  agreed  to  be  paid  for  Non-perform- 
ance of  Contract,  token  deemed  Penalty. 
See  Damages,  43. 
Harboring  Fugidee  Slave *-  Action  to  recover 
—  Pleading. 
See  Slavert,  35  et  seq. 

Statutes  giving  Half  Pilotage  not  penal. 
See  Admiralty  —  Jurisdiction,  62. 

nmTLYAHIA —  Lands  of  the  State. 

See  Lands  of  States  —  Fennstlyania. 

ramOV  —  In  General  —  Under  Various  Stat^ 
utes.'^  No  pensioner  has  a  vested  right  to  his 
pension.  It  is  a  matter  of  bounty.  Where, 
therefore,  a  statute  denies  the  right  to  two  pen- 
sions, one  under  a  special  law  and  another  under 
a  general  law,  a  pensioner  cannot  claim  both  be- 
cause, before  the  passage  of  such  statute,  both 
were  paid  him.  United  States  v.  Teller,  107  U.  S. 
64. 

2.  The  word  ** children"  in  the  act  of  June  4, 
1832  (^4  Sts.  529),  granting  revolutionary  pen- 
sions, includes  grandchildren,  and  they  take,  per 
stirpes,  the  share  of  their  deceased  parent,  whetner 
tlie  parent  died  before  or  after  the  death  of  the 

Sensioner.  [Daniel,  Curtis,  and  Campbell,  JJ., 
issenting.]     Walton  v.  Cotton,  19  How.  355. 

3.  Under  the  act  of  February  3, 1853  (10  Sts. 
154),  granting  to  widows  of  revolutionary  soldiers 
who  were  married  after  January,  1800,  "a  pen- 
sion in  the  same  manner  as  those  who  were  mar- 
ried before  that  date,"  the  pension  accrues  only 
from  the  date  of  the  act,  not  from  that  of  the 
prior  act  giving  a  pension  to  widows  married 
nefore  1800.  Such  was  the  construction  acted 
on  by  the  commissioner  of  pensions,  and  favored 
bv  subsequent  acts  on  the  same  general  subject. 
United  States  v.  Alexander,  12  Wal.  177. 

4.  Section  13  of  the  act  of  July  4,  1864  (13 
Sts.  389),  prescribing  a  punishment  for  those 
withholding  "  from  a  pensioner  or  other  claimant 
the  whole  or  any  part  of  the  pension  or  claim  al- 
lowed,'' does  not  apply  to  one  withholding  ar- 
rearages of  pay  and  oounty  from  those  for  whom 
they  have  been  collected.  The  word  "chiimant*' 
must  be  limited,  from  its  connection,  to  mean  a 
pension  claimant.  United  States  v.  Benecke,  98 
U.  8.  447. 

5.  The  power  proposed  to  be  conferred  on  the 
circuit  courts  by  the  act  of  March  23,  1792  (1 
Sts.  243),  relative  to  the  ascertainment  of  rights  to 
pensions^  was  not  judicial  power  within  the  mean- 
ing of  the  constitution,  and  could  not,  therefore, 
lawfully  be  exercised  by  the  courts.  United 
States  V.  Todd,  13  How.  52. 
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6.  But  as  the  intent  of  the  act  was  to  confer 
that  power  on  the  courts  as  a  judicial  function,  it 
cannot  be  construed  to  confer  authority  on  the 
judges  to  act  as  commissioners.    lb. 

Bounties  —  In  General, 
See  Bounty. 

Commissioner  not  Head  of  a  Department. 
See  Executive  Departments,  7. 

Congress  has  Power  to  punish  Conversion  by 
Guardian  of  Pensioner. 
See  Congress,  14. 

Withholding  not  a  Continuing  Offence. 
See  Limitations  —  Statutes,  66. 

raOBIA.  —  Public    Lands  —  Confirmation    of 
Claims. 
See  Lands  op  United  States  —  Leg- 
islative Grants,  107. 

Public  Lands  —  Settlement  Rights —  Conflict- 
ing Claims. 
See  Lands  of  United  States  —  Con- 
flicting Claims,  4  et  seq. 

FSB70SMAHGE — Agreements  unthin  the  Statute 
of  Frauds. 
See  Frauds,  Statute  of. 
Contract  —  In  general. 

See    Contract  —  Performance    and 
Breach. 

Failure  to  perform  —  Ground  for  avoiding 
Contract. 
See  Contract  —  Rescission,  Waiver, 

ETC.,  4. 

Specific  —  In  general. 

See  Specific  Performancs. 

PBRII3  07  THE  BEA  —  Carrier -- Perils,  etc , 
as  affecting  Liability. 
See  Carrier  —  Duty  and  Liability. 

Insurance  —  Perils,  etc.,  as  affecting. 
See  Insurance  —  Marine. 

FERJVBY  —  What  constitutes  —  Averment  — 
Proof  ;\  The  act  of  March  1, 1823  (3  Sts.  771), 
for  the  punishment  of  false  swearing  in  support 
of  a  claim  against  the  government,  extends  to  the 
case  of  a  lalse  affidavit  taken  before  a  state 
magistrate  authorized  by  the  state  to  administer 
oatns,  in  pursuance  of  a  regulation  or  in  con- 
formity with  a  usage  of  the  treasurv  department, 
under  which  such  affidavit  would  be  admissible 
in  support  of  a  claim  agains|i  the  government, 
although  the  magistrate  had  no  express  authority 
from  the  government  to  administer  an  oath  in 
such  a  case.  [McLean,  J.,  dissenting.]  United 
States  V.  Bailey,  9  Pet.  238. 

2.  Perjury  in  the  taking  of  the  owners'  oath 
prescribed  by  section  4  of  that  act,  may  be  proved 
by  the  defendant's  letters  and  other  documents 
recognized  by  him  as  genuine,  without  produc- 
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tion  of  a  li?ing  witness  to  testify  to  the  fabity  of 
the  oath  taken.  rTHOicpsoN,  J.,  dissenting.] 
United  States  v.  Wood,  14  Pet.  430. 

3.  An  indictment  for  peijury  need  not  refer 
to  the  statute  requiring  the  oatn,  but  need  only 
aver  the  facts  constituting  the  occasion  for  taking 
it,  as  the  court  will  take  notice  of  the  statute. 
United  States  v.  Nickerson,  17  How.  204. 

4L  Under  Rev.  Sts.  $  6392,  which  declares 
that  one  who,  having  taken  an  oath  that  any 
written  declaration  or  certificate  by  him  suli- 
scribed  as  true,  wilfully  aud  contrary  thereto 
states  or  subscribes  any  material  matter  which  he 
does  not  believe  to  be  true,  is  guilty  of  perjury, 
the  clerk  of  a  circuit  court  may  be  indicted  for 
swearing  falsely  to  his  emolument  returns  and 
account  of  services  rendered,  the  words  **  decla- 
ration" and  "certificate"  in  the  statute  being 
used  in  their  ordinary,  and  not  in  any  technical, 
sense,  and  applying  to  any  sworn  and' subscribed 
statement  of  material  matters  of  fact.  United 
States  V.  Ambrose,  108  U.  8.  336. 

FEBFETUATIOir  —  Evidence  —  In  general. 
See  Deposition. 

PEBFSTUITT  —  Rule   against  —  In   general  — 
When  applicable. 
See  Devise  and  Legacy. 

Rule  against,  not  applicable  to  Deuise  to  Char- 
ily- 
See  Chakity,  25,  26. 

What  creates  —  Devise  to  Trustees  to  convetf 
to  Corporation  not  get  created. 
See  CuABiTY,  14. 

FEBSOH—  When  Corporation  is  a  Person. 

See  Abandoned  and  Captured  Prop- 
erty, 11 ;  United  States  —  Pri- 
ority op  Payment,  22. 

Damages/or  Injuries  to  —  In  general. 
See  Damages,  27  et  seq. 

Disability  of —  Pleas  to. 

See  Pleading  —  Dilatory  Pleas. 
Meaning  of  Word  —  United  States  not. 

See  Devise  and  Legacy,  76. 

FEBSOHAL   iajujcISS  —  Damages  therefor  — 
In  general.  ^  "^ 

See  Damages,  27  et  seq. 

Negligence  causing  —  Action  for. 
See  Negligence. 

Servants  —  Injuries  to  and  by. 
See  Master  and  Servant. 

FEB80KALTT — Damages   in  Actions   relating 
thereto  —  In  general. 
See  Damages. 

Descent  and  Distribution  thereof —  In  general. 
See  Descent. 


FEB8QHALTT  —  continued. 
Married  Woman  —  In  general. 
Sec  Husband  and  Wipe. 

Mortgages  of —  In  general. 
See  Chattel  Mortgage. 

PHKA8E8  —  Meaning  of —  In  general. 

See  Various  Phrases  in  their  Ordeb. 

FILOT  —  Power  of  States  to  enact  Laws  for  reg^ 
ulaiing  Pilots  and  Pilotage  —  Construction  of 
Act  oflSS2—When  Pilot  entitled  to  Fees  — 
Effect  of  RepeiU  of  Statute.!  A  regulation  of 
pilots  aud  pilotage  is  a  regulation  of  commerce 
within  the  meaning  of  the  constitution.  Cooley 
V.  Philadelphia  Port  Wardens,  12  How.  299. 

2.  But  the  mere  grant  to  congress  of  the 
power  to  regulate  commerce  does  not  prevent  the 
states  from  regulating  pilots,  that  beiue  a  subject 
requiring  diversity,  with  a  view  to  the  local  needs 
of  navigation.    [McLean,  J.,  dissenting.]    lb. 

3.  State  statutes  regulating  nilotage  are,  in 
view  of  their  recognition  and  adoption  by  con- 
gress, to  be  regarded  as  constitutioual  until  con- 
gress supersedes  them.  lb. ;  Pacific  Mail  Steam- 
ship Co.  V.  Joliffe,  2  Wal.  450 ;  Ex  parte 
McNiel,  13  Wal.  236 ;  WiUon  v.  McNamee,  102 
U.  S.  572. 

4L  A  law  regulating  pilots  and  pilotage  is  not 
a  law  laying  imposts  or  duties,  witnin  the  mean- 
ing of  the  constitution,  if  it  do  not  pass  the  limits 
of  that  subject,  which  it  cannot  be  deemed  to  do, 
because  it  requires  the  payment  of  half  pilotage 
fees  by  certain  vessels  which  decline  to  receive  a 
pilot,  and  not  by  others,  nor  because  it  gives  the 
funds  so  obtained  to  a  charitable  fund  for  dis- 
tressed pilots,  their  widows  and  children.  Coole 
V.  Philadelphia  Port  Wardens,  12  How.  299. 

5.  The  act  of  August  30,  1862  (10  Sts.  61), 
regulating  the  management  of  steam  vessels,  does 
not  estabush  pilot  regulations  for  ports,  its  object 
concerning  pilots  being  merely  to  compel  the 
employment  of  competent  ones  on  the  voyage. 
[Wayne,  Clippord,  and  Miller,  JJ.,  dissent- 


nig.]    Pacific  Mail  Steamship  Co.  v.  Joliffe,  3 
Wal.  450. 

6.  A  pilot  may  recover  pilotage  nnder  a  state 
pilot  law,  although  the  service  was  tendered  and 
refused  at  a  point  outside  state  jurisdiction.  Wil- 
son V.  McNamee,  102  U.  S.  572. 

7.  Where  a  right  of  action  has  arisen  on  a  con- 
tract, or  a  transaction  in  the  nature  of  a  contract, 
authorized  by  statute  (e.  g.,  a  right  to  half-pilot- 
age fees  allowed  to  a  pilot  on  refusal  of  employ- 
ment by  a  vessel  coming  into  port),  and  has  been 
so  ^r  perfected  that  nothing  remains  to  be  done 
by  him  asserting  it,  a  repeal  of  the  statute  does 
not  affect  it  or  a  suit  pending  to  enforce  it. 
[Wayne.  Clippord,  and  Miller,  JJ.,  dissent- 
ing.! Pacific  Mail  Steamsh^  Co.  y.  Joliffe,  2 
Wal!  450. 

Duty  of  Boats  as  to  carrying  Lights. 
See  Golusion,  36. 
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PILOT  —  continued. 

Negligence  of,  as  affecting  Liability  of  Oumer 
of  Vessel, 
See  Collision,  6,  20-22, 141, 145. 

Pilotage  —  Jurisdiction  of  Suits  fur  Pilotage 
Services  —  Half  Pilotage. 

See  Admiralty  —  Jurisdiction,  61, 62. 
Regulation  of  Pilotage. 

See  Commerce,  9. 

Salvage  —  Pilot  acting  in  Line  of  Duty  not 
entitled  to. 
See  Salvage,  8,  9. 

PIBAC7 — What  constitutes  —  Piratical  Aggres- 
sion—  Effect ^'What  Commission  protects 
the  Aggressor  —  Statutes  —  Constitution- 
ality  —  Repeal. 

See  pi.  1-14. 
Jurisdiction  of  Federal  Courts  —  Pleading — 
Evidence. 
See  pi.  15-22. 

What  constitutes  —  Piratical  Aggres- 


sion—  Effect —  What  Commission  protects  the 
Aggressor  —  Statutes  —  Constitutionality  —  Re- 
peal.^ Robberv  on  tbe  sea  is  piracy  by  the  law 
of  nations.  United  States  v.  Smith,  5  Wheat. 
153 ;  United  States  v.  Furlong,  Id.  184. 

2.  Where  it  is  committed  on  a  foreign  vessel 
by  one  not  a  citizen  of  the  United  States,  it  is 
not  piracy  under  the  act  of  April  30,  1790  (1 
Sts.  113).  United  States  y.  Palmer,  3  Wheat. 
610. 

3.  It  may  be  piracy  within  that  act,  althongh 
if  committed  on  land  it  would  not  be  punishable 
with  death.    lb. 

4.  The  term  robbery  in  that  act  means  the  of- 
fence so  defined  at  common  law.     lb. 

5.  That  act  extends  to  any  person  on  any 
vessel  acknowledging  the  authority  of  no  ac- 
knowledged power,  cruising  piratically  and  com- 
mitting piracy  on  other  vessels.  United  States 
V.  Klintock,  5  Wheat.  144. 

6.  As  the  assumption  of  piratical  character  by 
a  vessel  involves  the  loss  of  her  national  character, 
a  piracy  committed  by  a  foreigner  from  on  board 
such  vessel,  on  any  other  vessel,  is  punishable 
under  that  act.  United  States  v.  Furlong,  6 
Wheat  184. 

7.  An  attack  on  an  American  ship  by  an  armed 
vessel,  made  under  a  mistaken  supposition  thait 
she  was  a  pirate,  without  any  felonious  intent,  is 
not  a  piratical  asr&rression  witliin  the  meaning  of 
tliat  act.     The  Marianna  Flora,  11  Wheat  1. 

8.  Under  the  act  of  March  3,  1819  (3  Sts. 
510),  a  foreign  vessel  may  be  seized  and  sent  in 
for  adjudication  for  an  act  of  piratical  aggression 
on  the  high  seas.    lb. 

9.  Any  piratical  aggression  subjects  the  vessel 
to  forfeiture  under  that  act,  although  not  made 
causa  lucri ;  and  it  will  make  no  difference  that 
the  owner  was  entirely  innocent,  and  that  the 
vessel  was  armed  for  a  lawful  purpose  and  started 


PIBACT  —  continued. 

for  a  lawful  voyage.    United  States  v.  The  Malek 

Adhel,  2  How.  210. 

10.  But  the  cargo  of  the  innocent  owner  is 
not  subject  to  forfeiture  under  that  act,  nor  under 
the  law  of  nations  construed  in  the  light  of  the 
policy  indicated  by  that  act.    lb. 

11.  A  commission  from  an  unacknowledged 
government,  held,  in  the  circumstances,  no  pro- 
tection to  the  captor  on  a  charge  of  piracy,  the 
capture  being  made  not  jure  belli,  but  animofu- 
randi.    United  States  v.  Klintock,  5  Wheat.  144. 

12.  A  commission  from  a  belligerent  of  a 
friendlv  power  will  not  protect  a  citizen  of  the 
Unitea  States  who  fits  out  a  vessel  in  a  home 
port  to  cruise  against  that  power  from  puuish- 
meut  for  an  offence  against  a  vessel  of  the 
United  States.  United  States  v.  Furlong,  5 
Wheat.  184. 

13.  Section  5  of  the  act  of  1819  is  not  an  un- 
constitutional exercise  of  the  power  conferred  on 
congress  by  the  constitution,  to  define  and  punish 
piracy,  by  reason  of  its  defining  that  crime  by  re- 
ferring to  the  law  of  nations.  United  States  v. 
Smith,  5  Wheat.  153;  United  States  v.  Furlong, 
Id.  184. 

14.  Section  8  of  the  act  of  1790,  for  the  pun- 
ishment of  piracy,  was  not  repealed  by  the  act  of 
1819.    United  States  v.  Furlong,  5  Wheat.  184. 

15.  Jurisdiction  of  Federal  Courts  — 

Pleading —  Evidence."]  The  federal  courts  have 
no  jurisdiction  to  try  an  indictment  for  piracy, 
for  robbery  committed  on  the  high  seas  on  a 
foreign  vessel  by  one  not  a  citizen  of  the  United 
States.     United  States  v.  Palmer,  3  Wheat.  610. 

16.  Under  the  act  of  1790  they  have  jurisdic- 
tion of  robbery  or  murder  committed  on  the  hi^h 
seas  on  a  vessel  not  belonging  to  citizens  of  the 
United  States,  if  the  vessel  had  no  national  char- 
acter or  were  held  by  pirates ;  and  it  makes  no 
difference  that  the  offence  was  committed  by  one 
not  a  citizen  of  the  United  States.  United  States 
V.  Holmes,  5  Wheat.  412. 

17.  So  they  have  where  the  offence  was  con- 
summated not  on  any  vessel,  but  in  the  sea,  as 
by  throwing  one  overboard  and  drowning  him, 
or  by  shooting  him  in  tiie  sea,  although  he  was 
not  thrown  overboard,    lb. 

18.  The  words  "  out  of  the  iurisdiction  of  any 
particular  state,"  in  the  act  of  1790,  mean  out 
of  the  jurisdiction  of  any  particular  state  of  the 
Union.  United  States  v.  Furlong,  5  Wheat. 
184. 

19.  In  an  indictment  for  a  piratical  murder, 
under  section  8  of  the  act  of  1790,  it  is  unneces- 
sary to  allege  that  the  respondent  was  a  citizen 
of  the  United  States,  or  that  the  crime  was  com- 
mitted on  board  a  vessel  belonging  to  citizens  of 
the  United  States.  It  is  sufficient  to  charge  its 
commission  from  on  board  such  a  vessel,  by  a 
mariner  sailing  thereon.    Jb. 

20.  In  a  proceeding  in  rem  under  the  acts  of 
1819  and  May  15, 1820  (3  Sts.  600),  for  a  pirati- 
cal aggression,  it  is  unnecessary  to  aJlege  or  prove 
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a  previous  conviction  of  the  person.     7^  Pal- 

myra,  12  Wheat.  1. 

21.  On  an  indictment  for  piracy,  it  is  compe- 
tent for  the  jury  to  find  that  a  vessel  at  anchor 
in  an  open  roadstead  within  a  marine  league  of 
the  shore  is  on  the  high  sea.  United  States  v. 
Furlong,  5  Wheat.  184. 

22.  On  an  indictment  for  piracy,  the  jury  may 
find  tlie  national  character  of  a  vessel,  on  satis- 
factory evidence,  without  production  of  the  cer- 
tificate of  registry  or  other  documents,  and  with- 
out proof  of  their  having  been  on  board.     Jb. 

Costs  in  Proceeding  for  Piratical  Aggression, 
See  Costs,  8. 

Probable  Cause  a  Bar  to  Damages  for  a  Seizure 
for  a  PircUical  Aggression. 
See  Int£rnational  La.w,  16. 

nXABDIO  —  Aider  by  Verdict, 

See  Pleading  —  Aider  bt  Yebdict. 

Codes  —  Pleading  under. 

See  Pleading  under  Codbe. 

Declaration  —  In  general. 

See  Pleading  —  Declaration. 

Demurrer  in  Pleading  at  Law. 
See  Pleading  —  Demurrer. 

Dilatory  Pleas — Pleas  in  A  batement. 
See  Pleading  —  Dilatory  Pleas. 

Equity  —  Pleading  in,  in  general. 
See  Equity  Pleading. 

General  Rules  in  Pleading  at  Law. 
See  Pleading — General  Rules. 

Particular  Cases  —  Pleading  in,  in  general. 
See  Pleading — Particular  Cases. 

Particular  Courts  —  Pleading  in,  in  general. 

See  Pleading  —  Particular  Courts. 
Pleas  to  Merits  in  Pleading  at  Law. 

See  Pleading  —  Plea  to  Merits. 
Practice  in  Pleading  at  Law. 

See  Pleading — Practice  in  Flbabutg. 
Replication  in  Pleading  at  Law. 

See  Pleading  —  Replication. 

Variance  —  In  general. 

See  Pleading  —  Yariancb. 


PLEADIHO  —  AIDEB  BT  7EBDICI  ^  Defective 
Statement  cured — Not  Defective  Cause  —  Aider 
by  Finding  of  Court,"]  A  verdict  cures  a  de- 
fective statement  of  a  title  or  cause  of  action. 
Lincoln  v.  Cambria  Iron  Co.,  103  U.  S.  412. 

2.  Defective  allegation  of  a  good  cause  of 
action  is  cured  by  verdict,  it  being  presumed  that 
facts  necessary  to  a  recovery  were  proved.  Ren- 
ner  v.  Colundna  Bank,  9  Wheat.  581 ;  Pearson 
v.  Metropolis  Bank,  1  Pet.  89.  See  De  Sobry 
v.  Nicholson,  3  Wal.  420. 

3.  But  it  is  otherwise  in  case  of  the  statement 
of  a  defective  cause.    McDonald  v.  Hobson,  7 


nXABDIG— AIDEB  BT  7EBDI0T  —  continued. 
How.  745.  See  De  Sobry  v.  Nicholson,  3  Wal. 
420. 

4.  Allegation  of  a   misnomer  of  one  of  the 

{>laintiffs  cannot  avail  after  judgment.    Breed- 
ove  V.  Nicdet,  7  Pet.  413. 

5.  It  cannot  be  presumed  in  aid  of  the  ver- 
diet  that  a  fact  necessary  to  a  reooverv  was 
proved,  when  the  record  shows  affirmatively  that 
no  proof  of  it  was  introduced.  Washington  v. 
Ogden,  1  Black,  450. 

6.  The  defect  of  debt  in  the. debit  for  foreign 
money  is  cured  by  a  verdict  finding  the  value  of 
the  money.     Brown  v.  Barry,  3  Jhl.  365. 

7.  If  we  JU17  find  specially  the  value  of  foN 
eign  money,  the  want  of  an  averment  of  the 
value  in  the  declaration  is  cured.     lb. 

8.  A  general  averment  of  readiness  to  perform 
an  agreement  to  take  a  lease  is  good  after  ver- 
dict.    Carroll  v.  Peake,  1  Pet.  18. 

9.  Where  an  assignor  of  a  promissoiy  note 
agrees  to  be  liable  only  in  case  of  an  ineffectual 
suit  by  the  assignee,  unless  suit  would  be  unavail- 
ing, the  non-averment  in  an  action  against  the 
assignor  of  any  special  &ct  or  reason  why  such 
suit  wonld  have  been  unavailing,  altiiough  it 
renders  the  declaration  bad  on  demurrer,  is  a  de- 
fect which  is  cured  by  verdict.  Wills  v.  Clafiin, 
92U.  S.  135. 

10.  In  an  action  on  a  bond,  a  replication  to  a 
plea  of  general  performance  should  assign  a  spe- 
cial breach,  but  an  omission  of  such  assignment 
is  cured  by  verdict.  Minor  v.  Mechanics  Bank, 
1  Pet.  46. 

11.  Refusal  to  charge  the  jury  on  a  relevant 
point  of  law  is  erroneous,  but  the  error  is  cured 
oy  a  verdict  in  conformity  with  a  proper  charge. 
Douglass  v.  McAllister,  3  Cranch,  298. 

12.  Want  of  an  averment  of  damage  in  a  count 
in  assumpsit  is  cured  by  a  veredict.  Metropolis 
Bank  v.  Guttschlick,  14  Pet.  19. 

13.  Want  of  averment  of  time  in  the  declara- 
tion is  cured  by  a  verdict.  Stockton  v.  Bishop, 
4  How.  155. 

14.  Wiiat  alleffation  of  partnersliip  between 
the  plaintiffs  will  be  sufficient  after  a  general  ver- 
dict.   Murphy  V.  Stewart,  2  How.  263. 

15.  An  objection  to  the  technical  sufficiency 
of  a  replication  to  put  in  issue  the  material  aver- 
ments of  the  plea  cannot  be  raised  after  verdict. 
Erskine  v.  Hohnbach,  14  Wal.  613. 

16.  If  profert  of  letters  of  administration  be 
necessary  under  the  local  law,  the  want  of  it  b 
cured  by  a  verdict.  Murphy  v.  Stewart,  2  How. 
263. 

17.  If  the  special  count  in  a  declaration  on  a 
note  be  wanting  in  an  averment  of  the  citizen- 
ship necessary  to  the  jurisdiction,  but  the  decla- 
ration also  contain  the  common  money  counts  for 
a  sum  equal  to  the  amount  of  the  judgment,  it 
will  be  presumed  after  verdict,  the  record  being 
silent,  that  evidence  of  citizensliip  was  introduced 
under  the  common  counts.  United  States  Bank 
v.  Moss,  6  How.  31. 
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18.  Where  a  plea  is  erroneously  overruled  on 
demurrer,  the  judgment  will  not  be  disturbed 
after  verdict,  if  issue  be  joiued  on  another  plea 
under  which  the  same  defence  might  be  made. 
Junction  Railroad  Co.  v.  Ashland  Bardc,  12 
Wal.  226. 

19.  When  a  case  is  tried,  and  a  verdict  ren- 
dered as  if  the  pleadings  were  perfect,  the  failure 
to  demur,  or  to  reply  lo  a  special  plea  setting  up 
matter  of  defence,  furnishes  no  ground  for  re- 
versing the  judgment.  Nauooo  V.  Kilter y  97  U.  S. 
389. 

20.  A  pleading  which  would  be  cured  by  ver- 
dict is  good  after  a  finding  by  the  court  to  which 
the  trial  of  the  issue  is  submitted  by  stipulation 
of  parties.    Adam  v.  Norris,  103  U.  S.  591. 


nSABDrO — BECLABATZOV — Averments  neces- 
sary or  sufficient. 
See  pi.  1-7. 

Joinder  of  Counts, 
See  pi.  8. 


Averments  necessary  or  sufficient,'] 


The  declaration  must  aver  every  substantive  fact 
necessarv  to  constitute  the  right  of  action.  United 
States  Bank  v.  Smith,  11  Wheat.  171. 

2.  A  declaration  in  debt  on  a  decree  in  chan- 
cery for  £860  Vis,  \d,,  with  interest  from  a  day 
named  to  the  date  of  the  decree,  held  bad  on 
error,  for  that  the  clause  giving  interest  was 
omitted.     Thompson  v.  Jameson,  1  Cranch.  282. 

3.  An  immaterial  averment  not  descriptive  of 
a  written  instrument  need  not  be  proved.  Wilson 
V.  Codman,  3  Cranch,  193. 

4L  Where  the  damage  is  special,  it  must  be 
alleged,  or  it  cannot  oe  proved.  Boyden  v. 
Burke,  U  How.  576. 

5.  In  a  suit  on  the  contract  of  a  municipal 
corporation,  made  under  a  law  requiring  the  con- 
sent of  a  certain  number  of  electors,  the  plain- 
tiff need  not  alle^  that  such  consent  was  had, 
the  want  of  it  being  matter  of  defence.  Gelpcke 
V.  Dubuque,  1  Wal.  221. 

6.  Where  to  a  covenant  in  a  submission  to 
arbitration  are  added  the  words,  "as  provided 
in  articles  of  submission  this  dav  executed,''  and 
there  are  no  such  articles,  a  declaration  in  an 
action  for  breach  of  the  covenant  need  not  notice 
them,  but  may  leave  their  non-existence  to  be 
proved.     Smith  v.  Morse,  9  Wal.  76. 

7.  A  complaint  is  not  defective  in  not  alleging 
the  value  of  goods,  the  price  of  which  is  sued 
for,  where  such  value  appears  definitely  when 
the  exhibits,  which  are  made  a  part  of  the  com- 
plaint, are  read  in  connection  with  it.  Sireeper 
V.  Victor  Sewing.Machine  Co.,  112  U.  S.  676. 

8.  Joinder  of  Counts.]     A  count  for 

money  had  and  received  may  be  joined  by  con- 
sent with  counts  for  deceit  for  falsely  representing 
that  one  was  a  creditor  of  the  government,  and 
thereby  obtaining  a  certificate  of  stock  in  the 
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public  funds.     Fenemore  v.   United  States,  3 
Dal.  357. 

Averments  necessary. 

Sec  C0&POKA.T10N  —  Shabes,  38. 

Averments  necessary  in  Action  on  Coupons  of 
Municipal  Bonds. 

See  Municipal  Bonds  —  Coupons,  6. 

Scire  Facias,  although  a  Writ,  is  in  the  Nature 
of  a  Declaration. 
See  Scire  Facias. 

nXABIBO  —  BEIIUBBEB  —  Form  —  General 
or  special  —  What  is  demurrable. 
See  pi,  1-8. 

Effect  —  What  it  reaches  —  What  it  admits 
—  Form  and  Effect  of  Judgment, 
See  pi.  9-18. 

1.  —  Form  —  General  or  special  —  What 
is  demurrable  ]  Demurrer  to  a  plea  of  fraud  in 
obtaining  a  judgment  sued  on,  for  that  it  does  not 
show  the  particulars  of  the  fraud  alleged,  must 
be  special     Christmas  v.  Rus»ell,  5  Wal.  290. 

2.  Conclusion  with  a  verification,  instead  of 
to  the  country,  in  a  plea  which  tenders  an  issue, 
is  a  defect  reached  only  by  special  demurrer. 
United  States  v.  Girault,  11  How.  22. 

3.  Matter  of  abatement  cannot  be  brought 
forward  by  demurrer.  Tyler  v.  Hand,  7  How.  573. 

4.  The  non-joinder  of  proper  parties  plaintiff 
can  be  taken  advantage  of  by  demurrer.  Farni 
V.  Tesson,  1  Black,  309. 

5.  Where  the  citizenship  averred  is  not  such 
as  will  support  the  jurisdiction,  objection  that  it 
is  not  sufficient  may  be  taken  by  demurrer.  A 
plea  in  abatement  is  necessary  only  where  the 
citizenship  averred  is  otherwise,  and  the  defend- 
ant desires  to  controvert  the  averment.  Suttgue- 
hanna  Sf  Wyoming  Valley  Railroad  fr  Coal  Co. 
V.  Blatchford,  11  Wal.  172. 

6.  Although  in  general  a  demurrer  calls  in 
question  only  the  sufficiency  of  the  pleading  on 
what  appears  on  its  face,  if  a  plea  of  non  est 

factum  be  required  by  law  to  be  verified  by  affi- 
davit, such  a  plea  without  an  affidavit  will  be  de- 
murrable.   Bell  V.  Vicksburg,  23  How.  443. 

7.  Objection  that  a  plea  is  not  properly  en- 
titled,  or  not  duly  verified  by  affidavit,  goes  to 
its  reception,  but  is  not  ground  for  special  de- 
murrer after  it  is  received.  Commercial  jr  Rail- 
road Bank  v.  Slocomb,  14  Pet.  60. 

8.  On  sci,fa.  to  revive  a  judgment,  the  ques- 
tion of  a  presumption  of  a  release  ^m  lapse  of 
time  cannot  be  raised  by  a  demurrer.  Wdlden 
V.  Craig,  14  Pet.  147. 

9.  Effect  —  What  it  reaches  —  What  it 

admits  —  Form  and  Effect  of  Judgment,]  Judg- 
ment on  demurrer  should  be  for  the  party  who 
on  the  whole  record  appears  to  be  entitled  to  it. 
A  demurrer  reaches  the  first  defect  in  the  plead- 
ings.    United  States  v.  Gurney,  4  Cranch^  333  ; 
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United  States  v.  Arthur,  5  Cranch,  257 ;  United 
States  V.  Linn,  1  How.  104 ;  Tawnsend  v.  Jem- 
ison,  7  How.  706. 

10.  The  rale  that  a  demurrer  reaches  hack  to 
the  first  defect  does  not  apply  where  the  defect 
is  merely  one  of  form.  Aurora  v.  West,  7  Wal. 
82;  Baltimore  fr  Ohio  Railroad  Co.  v.  Harris, 
12  Wal.  65. 

11.  The  effect  of  a  demurrer  readies  no  fur- 
ther back  than  to  the  extent  of  such  proceedings 
as  remain  in  Jieri,  Dickson  v.  Wilkinson,  3 
How.  57. 

12.  A  demurrer  admits  only  such  facts  as  are 
well  pleaded.  Commercial  Bank  v.  Buckner, 
20  How.  125. 

13.  Where  the  plea  denies  notice  alleged  in 
the  declaration,  a  demurrer  to  the  plea  admits 
notice.    Lexington  v.  Butler,  14  Wal.  282. 

14.  In  Colorado,  as  in  general,  where  the  de- 
fendant pleads  a  fact  which,  if  true,  precludes  a 
recovery  by  the  plaintiff,  the  plaintiff,  by  demur- 
ring, admits  the  truth  of  the  defence  set  up  by  the 
plea.  Sullivan  v.  Iron  Silver  Mining  Co.,  109 
U.  8.  550. 

15.  Where  a  demurrer  in  abatement  of  the 
action  is  overruled,  the  judgment  is  final.  Tyler 
V.  Hand,  7  How.  573. 

16.  The  judgment  on  a  demurrer  to  several 
pleas,  one  of  which  is  good,  should  be  for  the 
defendant.  United  States  t.  GirauU,  11  How. 
22. 

17.  Where  a  plea  in  bar  of  the  action  is  ad- 
judged good  on  aemurrer,  the  judgment  should 
DC  nil  capiat,  although  there  are  other  issues  of 
fact  that  are  not  disposed  of,  as  on  the  whole  it 
appears  that  there  is  no  cause  of  action.  Clear" 
water  v.  Meredith,  1  Wal.  25. 

18.  That  a  demurrer  to  a  complaint  is  sus- 
tained, the  plaintiff  having  leave  to  amend,  does 
not  preclude  him  from  renewing,  nor  the  court 
from  entertaining,  the  same  question  of  law  on  a 
fuller  development  of  the  facts  at  the  trial  on  the 
amended  complaint.  Post  v.  Pearson,  108  U.  S. 
418. 

Debt  on  Judgment  —  Non-Joinder  of  Judg- 
ment  Debtors. 
See  Pleading  —  Dilatort  Pleas,  4. 

Inconsistent  Special  Pleas  —  No  Demurrer 
—  Motion  to  strike  out. 
See  Pleading  —  Practice  in  Plead- 
ing, 7. 

Replication  not  denying  Plea  not  confessing 
and  avoiding. 
See  Pleading  —  Replication,  4. 

Refusal  to  compel  Joinder  as  Matter  of  Error. 
See  Appeal  and  Error  —  Jurisdic- 
tion, 9. 

Waived  by  pleading  over. 

See  Pleading  —  General  Rules,  9  et 
seq. 


PLEADING  —  BIIAIOBT  FUBA8  —  T7%a<  are  ~ 

When  necessary. 
See  pi.  1-6. 

Pleas  to  Jurisdiction — When  proper — Effect 
—  Motion  to  dismiss. 
See  pi.  7-10. 

1.  What  are  —  When    necessary.']    A 

plea  that  the  title  to  the  land  which  is  the  sub- 
lect  of  the  suit  was  vested  in  the  plaintiff  by  col- 
lusion, to  enable  him  to  sue  in  a  federal  court,  is 
a  plea  in  abatement.  Spencer  v.  Lapsley,  20  How. 
264. 

2.  If  one  of  two  partners  be  sued  for  a  part- 
nership debt,  he  can  avail  himself  of  the  non- 
joinder of  his  partner  only  by  plea  in  abatement. 
Barry  v.  Foyles,  1  Pet.  311. 

3.  The  non-joinder  of  a  defendant  in  an  action 
ex  contractu  can  be  taken  advanta^  of  only  by 
a  plea  in  abatement.  Metcalf  v.  Williams,  104 
U.  S.  93. 

4.  To  a  declaration  in  debt  against  one  of  two 
judgment  debtors  alleging  the  judgment  to  be 
joint,  and  alleging  no  excuse  for  the  non-joinder 
of  the  other  debtor,  it  is  not  necessary  to  plead  in 
abatement,  the  declaration  being  bad  on  general 
demurrer.     Oilman  v.  Rives,  10  Pet.  298. 

5.  Where  the  plaintiffs  sue  as  husband  and 
wife,  if  the  defenaaut  would  dispute  the  fact  of 
their  marriage,  he  should  pleaa  the  matter  in 
abatement,  not  in  bar.  Union  Packet  Co.  y. 
Clough,  20  Wal.  528. 

6.  A  variance  between  the  writ  and  the  dec- 
laration is  matter  of  abatement,  and  cannot  be 
taken  advantage  of  by  general  demurrer.  Dueall 
V.  Craig,  2  Wheat.  45. 

7.   Pleas  to  Jurisdiction  —  When  proper 

—  Effect  —  Motion  to  dismiss,]  A  question  as 
to  the  citizenship  of  a  party  can  be  raised  by  plea 
in  abatement  only.  D  Wolf  y.  Rabaud,  1  Pet. 
476. 

8.  If  the  declaration  allege  the  proper  citizen- 
ship, it  can  be  contested  only  by  plea  in  abate- 
ment. Wickliffe  v.  Owings,  17  How.  47  ;  Jones 
V.  League,  18  How.  76. 

9.  Where  a  party,  pursuant  to  leave,  files  a 
plea  to  the  jurisdiction,  his  former  plea  to  the 
merits  is  thereby  withdrawn.  Kern  v.  Huide^ 
koper,  103  U.  S.  485. 

10.  A  motion  to  dismiss  for  want  of  proper 
citizenship  is  too  late  at  the  trial,  and  after  plead- 
ing to  the  merits.  De  Sobry  v.  Nicholson,  3  WaL 
420. 

Abatement  —  Plea  waived  by  pleading  over, 
etc. 
See  Pleading  —  General  Rules,   II 
et  seq. ;  Duties — Penalties  and  For- 
feitures, 54. 

Another  Action  pending —  Plea  thereof  is  a 
Plea  in  Abatement. 
See  Appeal  and  Error  —  Jurisdiction^ 
229. 
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FLEADnrO  —  BILATOBT  PISA8  —  continued. 
Citizenship  necessary  to  Jurisdiction  —  Want 
thereof  Matter  of  Abatement. 

See  Plea.I)IN6 —  Plea  to  Merits,  9. 

Denial  of  Plaintiff's  Corporate  Existence  miat 
be  by  Plea  in  Abatement. 
See  Corporation  —  Suits,  19. 

Effect  of  PlecuHng  over  to  a  Declaration  which 
states  no  Cause  of  Action  —  Not  Waiver. 
See  Appeal  and  Error —  Proceedings 

ABOVE,  261. 

Executor    or    Administrator  —  Suits    by    or 
against  —  What  Objection  taken  by  Plea  in 
Abatement. 
See  Executor  and  Administrator — 
Suits,  24  et  seq. 

Jurisdiction  —  Want  of  the  Diversity  of  Citu 
zenship  necessary  —  Plea  thereof. 
See  Circuit  Court  —  Jurisdiction,  146. 

Regularity  of  Seizure  for  Breach  of  Revenue 
Laws  can  be  put  in  Issue  only  by  Plea  in 
Abatement. 
See  Duties  —  Penalties  and  Forfeit- 
ures, 49. 

PIJIADIH0  —  OSRXSAL  EULE8  —  Pleading,  in 
General  —  Construction  —  Material  Aver- 
ments. 

See  pi.  1-8. 

Waiver  —  Admission  —  Aider, 

See  pi.  9-26. 
Certainty. 

See  pi.  27-31. 

Departure  —  Discontinuance, 
See  pi.  32,  33. 

3-  Pleading,  in  general  —  Construction 

—  Material  Averments  ]  A  pleading  bad  iopart 
is  bad  altogether.  United  States  v.  Linn,  1  How. 
104. 

2.  In  general,  there  can  be  no  averment  in 
pleading  against  the  validity  of  a  record,  although 
there  may  be  against  its  operation.  Riddle  v. 
Wilkins,  1  Pet.  687. 

3.  From  the  mere  fact  that  in  the  title  to  a 
cause  the  defendants  were  described  as  A.  "  et 
al.,**  it  cannot  be  inferred  that  A.'s  partner  was 
a  defendant.  WUUams  v.  Banhhead,  19  Wal.  563. 

4.  A  plea  having  two  intendments  should  be 
const  ni^  most  strongly  against  the  pleader. 
United  States  v.  Linn,  1  How.  104. 

5.  Thus,  a  plea  by  one  of  several  defendants 
that  the  bond  was  materially  altered  after  delivery, 
without  his  consent,  but  not  averring  that  the 
alteration  was  made  by  the  plaintiff,  or  with  his 
privity,  is  bad  on  demurrer.  [McLean,  J.,  dis- 
senting.]   lb. 

6.  A  plea  to  an  action  on  an  appeal-bond,  given 
on  an  appeal  to  a  territorial  supreme  court,  wnich, 
while  asserting  that  an  appeal  to  the  supreme 
court  of  the  United  States  has  been  taken,  fails  to 
aver  its  pendency  or  that  it  has  been  perfected,  is 
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insufficient,  even  under  a  statute  which,  like  the 
Montana  practice  act,  provides  that  the  alleea- 
tions  of  pleading  shall  be  liberally  construed  with 
a  view  to  substantial  justice.  Gillette  v.  Bullard, 
20  Wal.  571. 

7.  An  allegation  that  one  has  refused  to  de- 
liver certain  articles  as  he  had  agreed  to  do  is 
equivalent  to  an  allegation  of  a  demand  and  re- 
fusal. Hammond  v.  Mason  ^  Hamlin  Organ 
Co.,  92  U.  S.  724. 

8.  For  the  purposes  of  pleading,  only  the  ulti- 
mate fact  to  be  proven  need  be  stated.  Circum- 
stances tending  to  prove  it  have  no  place  iu  the 
pleadings.    McAllister  v.  Kuhn,  96  U.  S.  87. 

9.  —  Waiver  —  Admission  —  Aider."] 
Pleading  over  without  reservation  to  a  declara- 
tion adjudged  good  on  demurrer  is  a  waiver  of  the 
demurrer.  Evans  v.  Gee^  11  Pet.  80 ;  Aurora 
V.  West,  7  Wal.  82 ;  Watkins  v.  United  States, 
9  Wal.  759  ;  CampbeU  v.  Wilcox,  10  Wal.  421 ; 
Stanton  v.  Embrey,  93  U.  S.  548. 

10.  So  the  filiug  of  a  replication  to  an  answer 
after  a  demurrer  thereto  has  been  overruled,  is  a 
waiver  of  the  demurrer ;  and  a  demurrer  so 
waived  is  no  part  of  the  record.  Young  v.  Mar. 
tin,  8  Wal.  354. 

U.  Pleading  to  the  merits,  and  proceeding  to 
trial  thereon,  is  a  waiver  of  all  irregularities  pre- 
viously set  up  bv  plea  iu  abatement.  Bell  v. 
Mobile  fr  Ohio  Railroad  Co.,  4  Wal.  699  ;  Balti- 
more  Sf  Ohio  Railroad  Co.  v.  Harris,  12  Wal.  65. 

12.  A  waiver,  for  instance,  of  an  objection  to 
the  jurisdiction.  Bailey  v.  Dozier,  6  How.  23 ; 
Carter  v.  BenneU,  15  How.  354. 

13.  The  pendency  of  another  suit  in  another 
jurisdiction  cannot  be  pleaded  in  abatement  after 
a  plea  to  the  merits.  Cook  v.  Burnley,  11  Wal. 
659. 

14.  Objection  to  the  maintenance  of  a  suit  on 
a  mortgage  in  a  federal  coui*t,  for  that  the  mort- 
gage was  colorably  assigned  for  the  purpose  of 
making  parties  necessary  to  the  jurisdiction,  can- 
not be  taken  after  a  plea  to  the  merits,  but  only 
in  abatement.    Smith  v.  Kemochen,  7  How.  198. 

15.  If  the  record  contain  sufficient  averments 
of  citizenship  to  confer  jurisdiction,  the  defend- 
ant, if  he  would  impeach  the  jurisdiction  on  that 
ground,  must  traverse  those  averments  by  a 
proper  plea,  and  support  his  plea  with  proof; 
and  if  he  plead  to  the  merits,  ne  will  admit  the 
jurisdiction,  although  he  plead  to  the  jurisdiction 
at  the  same  time.  Sheppard  v.  Graves,  14  How. 
505 ;  Sheppard  v.  Graves,  Id.  512. 

16.  Objection  on  the  ground  of  the  illegality 
of  the  service  of  process  is  waived  only  where 
the  party  pleads  to  the  merits  in  the  first  instance, 
without  insisting  on  it,  not  by  a  special  appear- 
ance to  move  to  set  the  service  aside,  nor  oy  an- 
swering to  the  merits  after  denial  of  the  motion. 
Harkness  v.  Hyde,  98  U.  S.  476. 

17.  No  advantage  can  be  taken  of  a  variance 
between  the  account  filed  for  the  puri)0se  of  ob- 
taining an  attachment  and  the  declaration  subse- 
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queutly  filed,  if  the  defendant  have  ai)peared  and 
pleaded  to  issne.     Barry  v.  Foyles^  1  Pet.  311. 

18.  When,  by  the  withdrawal  of  a  plea,  one 
of  the  counts  is  left  unanswered,  it  will  not  be 
presumed  on  error  that  there  was  judgment  of 
nil  dicity  tlie  other  pleadings  being  voluminous 
and  the  issues  numerous,  but  it  wul  he  deemed 
rather  that  the  count  was  waived.  Aurora  v. 
West,  7  Wal.  82. 

19.  In  Louisiana,  a  plea  of  the  invalidity  of 
a  contract  void  as  against  public  policv  is  not 
waived  nor  in  any  way  affected  by  a  further  plea 
in  reconvention,  such  a  defence  being  permiited 
for  the  sake,  ni)t  of  tlie  defendant,  but  of  the  law 
itself.     CoppeU  v.  HaU,  7  Wal.  542. 

20.  If  the  plaiutiff  withdraw  a  replication 
adjudged  bad  on  demurrer,  aud  file  another  in  its 
place,  he  thereby  waives  the  right  to  question 
the  decision  as  to  the  sufficiency  of  the  one  with- 
drawn.    Clearwater  v.  Meredith,  1  Wal.  23. 

21.  A  claim  in  reconvention,  made  after  an 
exception  to  the  jurisdiction,  and  on  condition 
that  it  be  overruled,  is  not  a  waiver  of  such  ex- 
ception.    Peale  v.  Phipps,  14  How.  368. 

22.  The  omission  of  the  defendant  to  join  in 
the  demurrer  to  a  plea  is  a  waiver  of  that  plea. 
Morsell  v.  Hall,  13  How.  212. 

23.  Matter  which  is  not  well  pleaded,  and  is 
no  answer  to  the  breach  assigned,  cannot  be  con- 
sidered as  an  admission  of  the  cause  of  action. 
Simonton  v.  Winter,  5  Pet.  141. 

24.  An  averment  that  the  phuntiffs  are  aliens, 
not  traversed,  is  confessed.  Breedlove  v.  Nico- 
let,  7  Pet.  413. 

25.  Defect  in  a  count  in  debt  by  reason  of  a 
want  of  claim  of  damages,  if  it  be  a  defect,  is 
cured  by  an  ad  doinnum  iu  the  writ.  Childress 
V.  Emory,  8  Wheat.  642. 

26.  A  defect  in  the  declaration  may  be  cured 
by  sufficient  averments  in  the  replication,  the 
replication  being  demurred  to.  Baltimore  jr 
Ohio  RaUroad  Co.  v.  Harris,  12  Wal.  65. 

27.  Certainty.']    Where  one  justifies  an 

act  which  is  a  wrong  at  common  law,  on  the  pro- 
cess,  order,  or  authority  of  another,  he  must  set 
forth  substantially,  and  in  a  traversable  form,  the 
process,  order,  or  authority  relied  on,  and  not 
its  mere  legal  effect.  Bean  v.  Beckmth,  18  Wal. 
510. 

28.  Thus,  the  plea  of  an  army  officer,  sued  for 
an  arrest  and  imprisonment,  that  the  acts  com- 
plained of  were  done  by  order  of  the  president, 
IS  defective  if  it  fails  to  set  fortli  the  order ;  and 
the  rule  is  not  changed  by  the  fact  that  the  de- 
fendant intended  to  rely,  by  way  of  justification, 
on  certain  statutes  designed  to  protect  parties 
acting  under  military  orciers,  such  statutes  not 
covenng  all  act«,  but  only  those  done  under 
orders,  proclamations,  or  authority,  which,  to  be 
of  avail,  must  be  set  forth.    Ih. 

29.  In  a  declaration  on  an  agreement  for  a 
lease  whereby  the  lessor  agreed  to  remove  the 
former  tenant,  and  to  give  possession  from  a  oer* 


PLBASZHO  —  OSHSBAL  S1JLS8  —  continued. 
tain  day,  an  averment  that  the  lessor,  although 
specially  requested  on  that  day,  neglected  and 
refused  to  turn  out  the  former  tenant,  who  then 
was  or  had  been  in  possession,  and  to  deliver 
possession  to  the  plaintiff,  is  a  sufficient  assign- 
ment of  breach.     Carroll  v.  Peake,  1  Pet.  18. 

30.  An  error  iu  the  prayer  for  judgment,  in  a 
plea  in  bar  confessed  by  general  demurrer,  held 
not  t^  prevent  rendition  of  the  judgment  appro- 
priate to  the  substance  of  the  plea.  Withers  v. 
Greene,  9  How.  213. 

31.  Where  a  divorced  husband  sues  his  wife's 
tenant  for  rent  allotted  to  him  by  the  decree,  the 
tenant,  to  avail  himself  of  the  nullity  of  the  de- 
cree, must  aver  it  so  that  issue  may  be  taken. 
He  cannot  set  it  up  on  argument  under  an  aver- 
ment that  he  **  reserves  to  himself  the  right  to 
impeach  the  decree,  if  occasion  should  offer  and 
require  him  to  do  so."  Cheever  v.  Wilson,  9 
Wal.  108. 

32.  Dejtarture  —  Discontinuance.']     A 

replication  which  fortifies  the  declaration  is  not  a 
departure.  Thus,  the  declaration,  which  was  in 
deot,  under  a  statute  of  Virginia,  by  the  assignee 
of  a  promissory  note,  against  the  maker,  alleged 
that  the  assignment  was  for  value.  The  plea  al- 
leged that  the  assignor  was  declared  bankrupt 
before  the  assignment.  The  replication  alleged 
that  the  assignor  took  tlie  note  as  the  agent  of 
the  assignee  and  in  payment  of  a  debt  due  to  him, 
and  so  held  it  in  trust  for  him.  It  was  held  that 
the  allegation  that  the  assignment  was  for  value 
was  immaterial,  and  that  there  was  no  departure. 
Wilson  V.  Codman,  3  Cranch,  193. 

33.  Discontinuance  as  to  one  count  does  not 
affect  the  rights  of  the  parties  under  the  other 
counts.     Hughes  v.  Moore,  7  Cranch,  176. 

Affecting  Judgment. 

See  Judgment  — Rendition  and  Entet. 

Discontinuance  —  In  general. 
See  Discontinuance. 

General  Issne  on    Writ   of  Right  —  What 
amounts  to. 
See  Pleading  —  Plea  to  Merits,  17. 

Joinder  of  Counts  in  Case  far  Deceit  with 
Counts  in  Assumpsit  for  money  had,  etc. 
See  Fraud  —  In  general,  4. 

Parties  —  Joint  Contract,  all  Promisees  must 
be  joined. 
See  Contract  — What  constitutes,  21, 
22. 

Plea  puis  darrein  Continuance  —  When  proper. 
See  Mandamus,  91. 

PUADDIO  —  PABTIGfULAB  GA8E8  —  Assumpsit 
—  Pleading  in. 
See  Assumpsit,  31  et  seq. 

Bills  and  Notes —  Actions  on. 

See  Bills  and  Notes  —  Actions,  12-26. 

Bonds  —  Actions  on  —  In  general. 
Sec  Bond — Action,  11-19. 
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PLEADING  — PABinnrLAB  CASSB  ^continued. 
CorporationM  —  SuiU  by  and  against. 
■    See  C0RPORA.T10N  —  Suits,  19-23. 

Covenant  —  Pleading  in. 
See  Covenant  —  Action. 

Creditors    BUI  —  Complaint   equivalent    to, 
treated  by  Equitable  Rules. 
See  Creditor's  Bill,  7. 

Dd)t  against  Sheriff  for  Escape. 
See  Sheriff,  9. 

Defamation  —  Actions  therefor. 

See  Libel  and  Slander,  7  €t  seq. 

Detinue  —  Right  in  Possession,  but  not  in 
Property. 
See  Detinue. 

Ejectment  —  In  general. 

See  Ejectment  —  Pleadiito  and  Prac- 
tice. 

Executor  or  Administrator  —  Suits    by  or 
against. 
See  Executor  and  Administrator  — 
Suits,  24  et  seq. 

Fugitive  Slave  Law  —  Action  for  Penalty. 
See  Slavery,  35  et  seq. 

Insurance  Policies  —  Suits  thereon.  . 
See  Insurance. 

Judgment  —  Actions  on  —  Allegations  neces- 
sary. 

See  Judgment  —  Action,  2  et  seq. 
Libel —  Actions  therefor. 

See  Libel  and  Slander,  7  et  seq. 

Limitation  —  Pleading  under  Statutes. 

See  Limitation  —  Pleading  and  Prac- 
tice. 

Municipal  Bonds  —  Actions  on. 

See  Municipal  Bonds — Action,  3,  4. 

Partners  —  Suits  against. 
See  Partnership,  62. 

Patent  Suits  —  Infringement. 

See  Patent —  Infringement,  91  et  seq. 

Penalty  for  False  Registration   of  Ship  — 
Proceedings  therefor. 

See  Shipping  —  Bjsgulation,  2. 

Removal  of  Causes  from  State  Courts. 
See  Removal  of  Causes. 

Replevin  —  Plea  —  Aider  by  Verdict. 
See  Replevin. 

Rerenue  Cases  —  Forfeiture  for  Breach  of 
Revenue  Laws. 
See  Duties  —  Penalties  and  Forfei- 
tures, 49  et  seq. 

Revenue  Cases  ^-  Plea  by  Collector  that  Bond 
of  Importer  is  due  and  unpaid —  Ground 
for  rejecting  another  Bond. 
See  Duties  —  Assessment,  55. 

Slander  —  Actions  therefor. 

See  Libel  and  Slander,  7  €t  seq. 


PUADIHO — PABTICULAB  CA8SS  —  continued. 
States  —  Suits  by  and  against. 

See  States  —  Suits,  21  et  seq. 

Trespass  against  Sheriff  for  taking  Property 
of  Third  Person. 
See  Sheriff,  4. 

Trespass  de  Bonis  —  True  Venue  need  not  be 
laid. 
See  Trespass,  3. 

Trover  —  Pleading  in. 
See  Trover. 

Writ  of  Right  —  Pleading  in  generoL 
See  Writ  at  Bight. 

PLBASIHO  —  PABTXCULAB   COVBIB  —  Admi- 
ralty —  In  general. 
See     Admiralty  —  Pleading  ;    Admi- 
ralty —  Practice,  26  et  seq. 

Bankruptcy  —  In  general. 

See  Bankruptcy — Initiatory  Proceed- 
ings. 

Claims  —  Court  of —  No  Special  Rules  of 
Pleading  —  Forms  flexible. 
See  Court  of  Claims  —  Practice,  1  et 
seq. 

Circuit  Court  —  Assignee  of  Chose  in  Action 
suing  in  Circuit  Court  bound  to  aver  that 
Assignor  might  have  sued. 
See  Circuit  Court  —  Jurisdiction,  87. 

Circuit   Court  —  Citizenship  when  and  how 
averred  in  Suit  in  Circuit  Court. 

See  Circuit  Court  —  Jurisdiction. 
Criminal  —  In  general. 

See  Criminal  Procedure;  Indictment. 
Equity  —  Pleading  in,  in  general. 

See  Equity  Pleading. 

Prize,  in  general  —  Parties  —  Libel. 
See  Prize  —  Practice,  2,  3. 

Supreme   Court  —  Averment  of   Citizenship 
necessary  to  give  Jurisdiction  —  Corporation 
a  Party. 
See  Supreme  Court — Jurisdiction,  8. 

PLEADHTG  —  PLEA    TO    MBBITB  —  P^ctf    in 

general  —  Averments  necessary  and  suffi- 
cient. 

See  pi.  1-7. 

General  Issue  or  Denial  and  Evidence  there* 
under. 
See  pi.  8-15. 

Special  Pleas  —  Sufficiency. 
See  pi.  16, 17. 

Pleas  puis  darrein  Continuance. 
See  pi.  18,  19. 

Pleas  in  general  —  Averments  neces^ 


sary  and  sufficient.]  A  plea  need  answer  only 
the  ^t  of  the  actioD.  In  trespass  for  taking, 
detaining,  and  converting  property,  therefore,  a 
plea  justifying  the  taking  and  detaining  is  good ; 
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PUADIR0  —  FUA  TO  MBBITB  —  continued, 

if  tbe  plaintiff  relj  on  the  conversion,  he  must 
reply  by  way  of  new  assignment.  GeUton  v. 
Hoyt,  3  Wheat.  246. 

2.  A  plea  which  makes  a  defence  good  in  sub- 
stance will  be  sustained  on  ^nerai  demurrer, 
although  argumentative  in  form.  Pendleton 
County  V.  Amy,  13  Wal.  297. 

3.  Fraud  consists  in  intention,  and  that  inten- 
tion is  a  fact  which  must  be  averred  in  a  plea  of 
fraud.    Mostt  v.  Riddle ,  5  Cranch,  351. 

4.  Where  the  defendant  seeks  to  defend  the 
act  with  which  he  is  charged,  on  the  authority  of 
a  statute,  he  must  plead  the  facts  which  bring 
the  case  within  the  statute,  not  generally  that  he 
has  coniplied  with  its  provisions.  Pumpelly  v. 
Green  Bay  if  Mississippi  Canal  Co.,  13  Wal. 
166. 

5.  An  averment  in  a  declaration  that  the 
legislature  had  no  authority  to  sell  and  dispose 
of  certain  property,  is  not  well  denied  bv  a  plea 
that  the  governor  had  power  to  sell  and  convey 
it.    Fletcher  v.  Peck,  6  Cranch,  87. 

6.  To  an  action  on  the  case  against  a  marshal 
for  not  levying  an  execution  to  enforce  a  forfeit- 
ure, a  plea  setting  out,  in  hcec  verba,  a  warrant 
from  the  secretary  of  the  treasury,  under  the  act 
of  March  3,  1797  (1  Sts.  506),  remitting  the 
forfeiture,  and  reciting  everything  necessary  under 
that  act  to  the  assumption  of  that  authority,  is  a 
bar :  it  need  not  set  forth  the  facts  on  which  the 
remission  was  founded.  United  States  v.  Morris, 
10  Wheat.  246. 

7.  Proof  of  the  allegations  of  a  plea  which 
tenders  an  immaterial  issue  does  not  make  out  a 
defence ;  and  to  instruct  the  jury  that  it  does,  is 
error,  whatever  the  syst^em  of  pleading,  although 
the  plea  be  passed  over  without  a  demurrer. 
United  States  v.  Dashiel,  4  Wal.  182. 

8.  General  Issue  or  Denial  and  Evi- 
dence thereunder.]  A  variance  between  the  writ 
aud  the  declaration  caunot  be  taken  advantnge  of 
under  the  general  issue.  The  plea  puts  in  issue 
only  the  matter  of  the  declaration.  Chirac  v. 
Retnicker,  11  Wheat.  280 ;  McKenna  v.  Fisk,  I 
How.  241. 

9.  A  question  as  to  whether  the  citizenship  of 
the  parties  is  such  that  the  suit  may  be  maintamed 
in  the  circuit  court  cannot  be  raised  under  the 
general  issue,  the  averments  of  the  declaration 
m  respect  thereto  being  sufficient.  Philadelphia, 
Wilmington,  Sf  Baltimore  Railroad  Co.  v.  Quigley, 
21  How.  202. 

10.  In  Louisiana,  a  violation  by  the  plaintiff 
of  tlie  contract  sued  on  cannot  be  pn)vea  under 
a  general  denial.     Wilcox  v.  Hunt,  13  Pet.  378. 

11.  If  the  plaintiff  avers  that  which,  without 
an  averment,  would  be  presumed,  as,  for  instance, 
that  he  is  a  bona  fide  holder  for  value  of  the 
coupons  on  which  lie  sues,  and  his  averment  is 
denied,  he  may  support  it  by  evidence.  Macon 
County  V.  Shores,  97  U.  S.  272. 

12.  In  an  action  on  a  record  which  shows  that 
no  service  was  made  on  the  defendant,  but  that 
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an  appearance  was  entered  for  him  by  an  attorney 
of  the  court,  it  cannot  be  shown  under  plda  of 
nul  tiel  record,  but  only  under  an  appropriate 
special  plea,  that  the  attorney  had  no  authority 
to  appear.     Hill  v.  Mendenhall,  21  Wal.  453. 

13.  If  non  assumpsit  be  pleaded  in  an  action 
for  a  tort,  the  plea  is  bad ;  and  if  the  verdict  fol- 
low the  plea,  the  defect  is  not  cured  by  the 
statute  of  jeofails,  for  the  plea  does  not  put  in 
issue  the  substance  of  the  declaration ;  ana  judg- 
ment on  the  verdict  must  be  reversed.  Garland 
V.  Davis,  4  How.  131. 

14.  Exclusion  for  irrelevancy  of  evidence  offered 
in  support  of  a  special  plea  does  not  prevent  its 
admission  under  the  general  issue.  Levy  v. 
Gadsby,  3  Cranch,  180. 

15.  Evidence  goin^  to  the  jurisdiction  of  the 
court  cannot  be  received  under  a  plea  of  non 
assumpsit.     Sims  v.  Hundley,  6  How.  1. 

16.  Special  Pleas —  Sufficiency."]    To  a 

declaration  in  covenant  on  a  charter-party  assign- 
ing, as  a  special  breach,  non-payment  of  a  par- 
ticuhir  sum  eanied  before  a  stated  time,  plea  of 
payment  of  all  sums  which  became  due  according 
to  the  charter-party  was  held  bad,  as  tendering 
no  issue.     Simonton  v.  Winter,  5  Pet.  141. 

17.  A  plea  to  a  writ  of  right  that  neither  the  de- 
mandant nor  his  ancestor,  nor  any  other  under  or 
from  whom  he  derived  his  title,  was  ever  actually 
seised  or  possessed  of  the  demanded  premises,  or 
any  part  thereof,  is  bad  for  that  it  amounts  to  the 
general  issue.     Liter  v.  Green,  2  Wheat.  306. 

18.  Pleas  puis  darrein   Continuance,] 

If  matter  in  abatement  be  pleaded  puis  darrein 
continuatux,  the  judgment,  if  against  the  defend- 
ant, is  peremptory.  Renner  v.  Mar^aU,  1 
Wheat.  215. 

19.  A  plea  puis  darrein  continuance  is  a 
waiver  of  all  prior  pleas.  Wallace  v.  McConnell, 
13  Pet.  136. 

Former  acquittal  —  WhcU  Sufficient  Plea. 
See  FoRM£R  Acquitta.l. 

Jurisdiction  —  Want  of  Citizenship  necessary. 
Matter  of  Abatement. 
See  Pleading — Dilatory  Pleas,  7,  8. 

Plea  justifying  Seizure  for  a  Forfeiture, 
See  Seizure,  4-6. 

Waives  Matter  of  Abatement. 

See  Pleading  —  Dilatort  Pleas,  10. 

Withdrawn  by  Plea  to  Jurisdiction  filed  by 
Permission. 
See  Pleading  —  Dilatory  Pleas,  9. 

PLEADHrO  —  FSACnCE  Dl  YLEkDTKB  —  Bias 

of  Particulars  —  Copies  annexed  —  Affi' 
davit. 

See  pi.  1-4. 

When  a  Pleading  or  a  Notice  of  Special  MaU 
ter  may  be  stricken  out  —  Repleader, 
See  pi.  5-11. 
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tinued, 

Profert  and  Oyer  —  When  Profert  is  neces- 
sary—  What  sufficient — Effect  of  Oyer 
—  When  demandabU. 
See  pL  13-16. 

Allowance  of  Amendment  —  Matter  of  Dis- 
cretion —  Effect  —  New   Count  —  With- 
drawal of  Plea  —  Effect. 
See  pi.  17-26. 

1.  —  BiUs  of  Particulars  —  Copies  annexed 
—  Affidavit.^  A  bill  of  particulars  which  ap- 
prises the  defendant  of  the  amount  and  substAu- 
tial  ground  of  the  claim  is  sufficient.  Chesapeake 
fr  Ohio  Canal  Co.  v.  Knapp,  9  Pet.  541. 

2.  Matters  of  evideuce  are  not  required  to  be 
stated  in  a  bill  of  particulars.  Garfield  v.  Paris^ 
96  U.  8.  557. 

3.  In  Illinois,  vbere  the  action  is  founded  on 
a  written  instrument,  a  copy  must  be  filed  with 
the  declaration,  and  constitutes  a  part  of  the 
pleadings.    Nauvoo  y.  Ritter,  97  U.  S.  389. 

4.  A  statute  prohibiting  a  defendant  in  an  ac- 
tion on  a  written  instrument  from  denying  his 
signature,  except  under  a  plea  verified  by  affida- 
rit,  does  not  applj  where  he  demurs  because  the 
instrument  is  on  its  face  the  contract  of  his  prin- 
cipal.    Hitchcock  V.  Buchanan,  105  U.  S.  416. 

5.  When  a  Pleading  or  a  Notice  of 

Special  Matter  may  be  stricken  out  —  Repleader."] 
A  plea  that  all  the  promisees  are  not  joined,  filed 
by  leave  of  court  after  the  trial  has  begun,  may 
be  stricken  out  by  its  subsequent  order.  Breed- 
love  V.  Nicolet,  7  Pet.  413. 

6.  A  plea  in  bar  which  is  in  substance  the 
same  as  a  plea  in  abatement  already  passed  on 
by  the  jury  and  found  against  the  arfpndant, 
may  be  stricken  out.  Grand  Chute  v.  Winegar, 
15  Wal.  355. 

7.  Wliere  the  averments  of  one  special  plea 
are  inconsistent  with  those  of  another,  the 
plaintiff  may  not  demur,  but  siiould  move  to 
strike  out  one  of  the  pleas,  or  to  compel  the  de* 
fendant  to  make  an  election.  Noonan  v.  Brad- 
ley. 9  Wal.  394. 

8.  To  strike  out  of  an  answer  that  which  con- 
stitutes a  good  defence,  and  on  which  the  de- 
fendant may  chiefly  rely,  on  motion  of  the  pkintiff, 
is  error.  MandeUhaum  v.  People,  8  Wal.  310 ; 
Gamhart  v.  United  States,  16  Wal.  163. 

9.  Where  an  answer  held  sufficient  on  de- 
murrer is  ordered  to  be  made  more  specific  and 
certain,  it  is  error  to  strike  out  an  answer  in 
compliance  with  the  order  and  render  judgment 
for  the  plaiutiff.     Fuller  v.  .Claflin,  93  U.  S.  14. 

10.  Where  nil  debet  is  pl^ed,  a  notice  of 
special  matter  to  be  given  in  evidence  may  be 
stricken  out.  if  such  evidence  is  admissible  under 
the  plea.     United  States  v.  Stone,  106  U.  S.  525. 

11.  Where  two  special  pleas  set  up  substan- 
tially the  same  defence,  ana  there  is  an  issue  on 
the  merits  on  one  and  an  immaterial  issue  on  the 
otherj  and  both  issues  are  found  for  the  plaintiff. 
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tinued. 

to  arrest  judgment  and  award  a  repleader  is  in 
effect  to  allow  the  same  matter  to  be  twice  tiied, 
and  is  therefore  a  matter  in  the  discretion  of  the 
court,  and  not  revisable  on  error.  Erskine  v. 
Hohnbach,  14  Wal.  613. 

12.  Profert  and  Oyer  —  When  Profert 

is  necessary —  What  sufficient  —  Effect  of  Oyer 
—  When  demandable  ]  Profert  of  a  deed  is 
unnecessary  if  it  be  stated  only  as  inducement, 
and  the  plaintiff  be  neither  party  nor  privy 
thereto.     Duvall  v.  Craig,  2  Wheat.  45. 

13.  A  general  profert  of  letters  testamentary 
is  sufficient.  If  the  defendant  would  object  to 
their  sufficiency,  he  must  crave  oyer.  Childress 
V,  Emory,  8  Wheat.  642. 

14.  Oyer  of  a  deed  of  which  profert  is  made 
in  one  count  does  not  make  the  deed  a  part  of 
the  record  for  the  purposes  of  pleading  to  the 
other  counts.     Hughes  v.  Moore,  7  Cranch,  176. 

15.  Oyer  is  not  demandable  of  a  record ;  nor, 
in  an  action  on  a  bond  for  performance  of  the 
covenants  in  another  deed,  can  oyer  of  that  deed 
be  craved;  for  the  defendant,  not  the  plaintiff, 
must  show  it,  with  profert,  or  an  excuse  for  the 
omission.     Sneed  v.  Wister,  8  Wheat.  690. 

16.  If  oyer  be  improperly  demanded,  the  de- 
fect is  aided  on  general  demurrer,  but  it  is  fatal 
on  special  demurrer  for  that  cause.    lb. 

17.  Allowance  of  A  mendment  —  Matter 

of  Discretion  —  Effect  —  New  Count  —  With- 
drawal of  Plea  —  Effect.']  In  general,  the  al- 
lowance or  refusal  of  an  amendment  is  matter  of 
discretion,  and  not  assignable  for  error.  Marine 
Insurance  Co.  v.  Hodgson,  6  Cranch,  206 ;  Wal- 
den  V.  Craig.  9  Wheat.  576 ;  Chirac  v.  Reinicker, 
11  Wheat.  280;  Wright  v.  HolUngsworth,  1  Pet. 
165  ;  United  States  v.  Buford,  3  Pet.  12. 

18.  Kefusal,  for  instance,  of  a  motion  to 
amend  merely  formal  defects  in  the  pleadings. 
Jenkins  v.  Banning,  23  How.  455. 

19.  Or  a  refusal  to  allow  a  plea  in  abatement 
to  be  filed  after  pleas  to  the  merits.  Spencer  v. 
Lapsley,  20  How.  264. 

20.  Or  a  refusal  of  leave  to  amend,  although 
it  rest  OD  an  erroneous  construction  of  a  written 
contract.     United  States  v.  Buford,  3  Pet.  12. 

21.  Or  an  allowance  of  an  amendment  in  pro- 
ceedings on  a  writ  of  error  coram  vobis.  Pickett 
V.  Legerwood,  7  Pet.  144. 

22.  Under  the  judiciary  act  of  1789,  §  32  (I 
Sts.  91),  as  well  as  on  general  principles,  the 
court  may  allow  a  summons  and  aeclaration  de- 
scribing the  defendant  as  administrator  to  be 
amended,  after  a  plea  in  abatement  denying  that 
he  is  administrator  and  alleging  that  he  is  exec- 
utor, by  strikinf^  out  the  words  "  administrator," 
etc.,  and  inserting  the  words  "  executor,"  etc., 
the  plea  supplying  matter  by  which  the  amend- 
ment may  be  maae.  Randolph  v.  Barrett,  16 
Pet.  138. 

23.  Leave  to  amend,  after  plea  in  abatement, 
disposes  of  the  plea^  so  that  the  defendant,  hav- 
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FLBADnfG  —  FSACnCB  DT  FLSADIKO  —  con- 
tinued. 
ing  appeared  only  for  the  purpose  of  so  pleading, 
U  out  of  court ;  and  if  he  do  not  apjpeur  again, 
judgment  may  be  rendered  against  him  by  de- 
fault,   lb. 

24.  Where  judgment  is  rendered  on  a  de- 
murrer, an  amendment  of  the  defective  pleading 
is  a  waiver  of  the  judgment.  United  States  v. 
Boi/d,  5  How.  29. 

25.  When  a  new  count  is  filed,  the  defendant 
may  plead  de  novo ;  but  if  he  so  to  trial  on  the 
old  plea,  and  it  put  the  whole  declaration  in 
issue,  there  is  no  error.  Wright  v.  HoUings- 
toorth,  1  Pet.  165. 

26.  Tlie  withdrawal  of  a  plea  to  the  merits  by 
leave  of  court  is  uot  a  withdrawal  of  appearance. 
Eltlred  v.  Michigan  Insurance  Bank,  17  Wal. 
5i5. 

Mandamus  does  not  lie    to  compel  Inferior 
Court  to  allow  more  than  One  Plea  to  be 
fled. 

See  Mandamus,  55. 

Striking  out  Pleas  as  Ground  for  Reversal. 
See  Appeal  and  Eaaoa  —  PiiocEEDiNGS 

ABOVE,  461. 

When  Evidence    in  Support  of  Bad  Plea 
should  be  left  to  Jury. 

See  Trial  —  Tkial  by  Juet,  92. 

PLSADnra  —  BEPUCAXIOir  —  Form  —  Suffi. 
ciency  —  Replication  de  Injuria.]  A  replication 
which  attempts  to  submit  a  question  of  kw  to 
the  jury,  is  bad.  Chapman  v.  Smith,  16  How. 
lU  ;  Clearwater  v.  Meredith,  1  Wal.  25. 

2.  A  replication,  for  iustauce,  which  tenders 
issue  on  an  allegation  that  the  stock  of  a  railroad 
company  was  destroyed  and  rendered  worthless 
bv  consolidation  with  that  of  another  company. 
Clearwater  v.  Meredith,  1  Wal.  25. 

3.  A  replication  which  avoids  the  plea  should 
conclude  with  a  verification.  Wilson  v.  Codman, 
3  Cranch,  193. 

4.  A  replication  which  did  uot  deny,  but  was 
merely  inconsistent  with,  a  plea  which  did  not 
confess  and  avoid,  held  bad  on  demurrer.  United 
Stales  V.  Buford,  3  Pet.  12. 

5.  The  replication  de  injuria  to  a  plea  by  a 
collector  of  internal  revenue  justifying  the  taking 
of  property  under  a  certificate  of  assessment  and 
an  oraer  directing  collection  puts  in  issue  the 
material  averments  of  the  plea.  Erskine  v.  Hohn- 
bach,  14  Wal.  613. 

6.  And  it  seems  that  the  replication  de  injuria 
is  a  good  replication  to  a  plea  setting  up  any 
matter  of  justification.    lb. 

Averments  therein  may  aid  Defective  Declara- 
tion. 
See  Pleading  —  General  Rules,  26. 

Sufficiency  of  Replication  not  open  after  Ver- 
dict. 
See  Pleadikq — Aider  by  Verdict,  15. 


PLBASIHO— VABIAVCE  --  What  is  material-- 
Effect. "]  The  proof  must  conform  to  the  allega- 
tions of  the  pleadings.     Scott  v.  Luni,  7  Pet.  596. 

2.  If  the  proof  fall  short  as  to  numbers,  etc.,  of 
the  things  declared  for,  the  plaintiff  can  recover 
only  according  to  his  proof;  but  if  it  exceed,  he 
cannot  recover  the  excess.  Conard  v.  NicoU,  4 
Pet.  291. 

3.  A  letter  of  credit  addressed  to  John  and 
Joseph  N.  &  Co.  will  not  support  an  action  by 
John  SiXidi  Jeremiah  N.  &  Co.  tor  goods  furnished 
to  the  bearer  on  faith  thereof.  Grant  v.  Naylor, 
4  Cranch,  224. 

4.  There  is  a  fatal  variance  between  a  declara- 
tion on  a  note  which  does  not  allege  when  the 
note  is  payable,  and  a  note  payable  at  sixty  days 
date.     Sheehy  v.  MandevUie,  7  Cranch,  26S. 

5.  If  a  declaration  on  a  contract  erroneously 
have  the  name  of  one  party  in  a  context  which 
shows  that  the  other  was  intended,  the  variance 
is  not  material.  Ferguson  v.  Harwood,  7  Cranch, 
408. 

6.  Evidence  that  a  variance  between  a  deck- 
ration  on  a  promissory  note  and  the  note  pro- 
duced  in  evidence  was  the  result  of  mistake  or  in- 
advertence on  the  part  of  the  attorney,  and  that 
the  note  produced  was  the  one  intended  to  be 
described,  is  inadmissible.  Sheehy  v.  Mande^ 
vUle,  7  Cranch,  20S. 

7.  Where  several  defendants  unite  in  a  plea  of 
non  est  factum,  the  issue  must  be  found  for  the 
plaintiff',  if  the  instrument  appear  to  be  the  deed 
of  any  one  of  them.  United  States  v.  Linn,  1 
How.'l04. 

8.  A  dechiration  alleging  an  injury  caused  by 
a  fall  into  an  area  in  a  public  sidewalk,  and  charg- 
ing that  the  defendant  "  dug,  opened,  and  made  " 
the  area,  is  supported  by  proof  that  he  formed  it 
in  part  by  excavation,  and  in  part  by  raising  walls. 
Robbins  v.  Chicago,  4  Wal.  657. 

9.  Proof  of  a  sale,  and  payment  by  a  sight 
draft,  duly  paid,  will  sup|X)rt  a  declaration  on  a 
sale  for  so  much  *'in  hand  paid."  Nash  v. 
Towne,  5  Wal.  689. 

10.  An  averment  of  a  demise  for  three  years« 
held  not  supported  by  proof  of  a  lease  for  one 
year,  folio  wed  by  occupation  for  three  vears  by 
consent  of  the  landlord.  Alexander  v.  Hanis,  4 
Cranch,  299. 

11.  There  is  no  variance  between  a  decUration 
which  couuts  on  a  bond  as  a  contract  made  on 
the  first  day  of  the  month,  and  proof  of  a  bond 
bearing  that  date  but  becoming  oblie^atory  on  the 
fifteenth.  United  Stales  v.  Le  Baron,  4  Wal 
642. 

12.  In  an  action  for  an  injury  to  the  person, 
evidence  that  the  plaintiff  was  largely  engaged  in 
business  as  a  manufacturer,  and  was  rendered 
mentally  unable  to  attend  to  his  business  for  a 
long  time,  is  admissible,  though  the  declaration 
only  alleges  a  «reneral  loss  through  detention  from 
business.     Wade  v.  Leroy,  20  now.  34. 

13.  A  iudgnient  of  the  circuit  court  for  the 
''eastern  district  of"  a  state  in  which  there  are 
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FLBABIVG  —  TASIAVCB  —  continued. 
two  distncts,  an  eastern  and  a  western,  is  inad- 
missible under  a  declaration  describing  a  judg- 
ment as  of  the  circuit  court  of  "  the  district "  of 
that  state,  nul  tiel  record  being  pleaded.  Dow  y. 
Humbert,  91  U.  S.  294. 

14.  Where  the  declaration  charges  a  joint  lia- 
bility, eridence  tendiug  to  establish  a  separate 
liability  is  inadmissible.  Tilley  y.  Cook  County, 
103  U'.  S.  155. 

15.  Proof  of  a  sale  of  flour  at  a  port  on  Lake 
Micbigan,  in  midwinter,  the  flour  being  then 
stored  and  insured,  but  sold  "  free  on  board 
steamer"  at  that  port,  was  held  to  support  a 
declaration  alleging  a  sale  of  flour  there  stored 
and  an  agreement  to  deliver  on  request,  free  of 
charge  on  board  a  steamer  to  be  there  procured 
by  the  sellers  after  the  opening,  and  a  reasonable 
time  before  the  closing,  of  spring  navigation,  the 
inference  being  that  the  flour  was  to  remain  until 
the  opening  of  uavigation  and  to  be  then  shipped. 
Nash  y.  Towne,  5  Wal.  6S9. 

16.  The  statute  of  jeofails  reaches  a  case 
brought  up  on  error  from  Louisiana,  when  there 
is  a  variance  between  the  petition  and  the  facts 
found  by  the  court,  the  findings  being  accord- 
ant with  evidence  received  without  objpction. 
New  Orleans,  etc.  Railroad  Co,  v.  Lindsay,  ^ 
Wal.  650. 

Waived  by  Pleading  to  Issue. 

See  Pleaj>ino  —  Genesal  Rules,  17. 

FLBABIVG^  UVDSB  OOBES  —  Joinder  of  Defences 
—  General  Denutl —  General  Demurrer  —  An- 
swer.] Under  the  New  York  Code,  {  500,  a  de- 
fendant may  embody  in  his  answer  both  a  denial, 
general  or  special,  and  a  statement  of  new  matter 
constituting  a  defpnce.  He  is  not  limited  to  one 
or  the  other.  Burley  v.  Oerman-American  Bank, 
111  D.  S.  216. 

2.  And  a  general  denial  of  eyery  allegation, 
"except  as  hereiubefore  stated  or  admitted,"  is 
sufficient  to  entitle  the  defendant  to  prove  any- 
thing that  will  show  the  uu truth  of  an  allegation 
not  admitted.     lb. 

3.  Under  the  code  of  Iowa,  a  general  demur- 
rer will  not  lie  to  a  petition  which,  on  a  fair  and 
natural  construction,  does  not  show  a  substantial 
cause  of  action.  McFaul  y.  Ramsey^  20  How. 
523. 

4.  A  general  denial  in  that  state  of  each  and 
every  allegation  m  the  plaintiff's  petition  in  an 
action  on  a  contract  does  not  put  in  issue  the 
performance  by  the  phdntiff  of  that  which,  by  the 
contract,  is  made  a  condition  precedent  to  his 
riglit  to  recover,  although  the  petition  alleges 
that  the  plaintiff  has  performed  all  the  conditions. 
Halferty  v.  WUmering,  112  U.  S.  713. 

5.  Under  the  civil  practice  act  of  Montana,  an 
answer  yerified  upon  information  and  belief  is 
sufficient  to  present  an  issue  for  trial,  the  facts 
stated  beimr  susceptible  of  such  verification  only. 
Maclay  v.  Sands,  94  U.  S.  586. 


FLEADDIG  UJTDEB  CODES  —  continued, 

6.  In  Missouri,  where  the  system  of  pleading 
allows  numerous  and  inconsistent  defences  to  be 
interposed  in  one  answer,  if  such  answer  states 
any  good  defence,  a  demurrer  to  the  whole  an- 
swer must  be  oyerruled.  Dallas  County  y.  Mac- 
Kenzie,  U  U.  8.  66. 

7.  In  California,  witnesses  may  be  examined  in 
support  of  an  answer  which  sets  up  new  matter, 
the  statute  declaring  that  such  matter  shall  be 
deemed  controverted.  Cheang-Kee  y.  United 
States,  3  Wal.  320. 

8.  An  amended  answer  in  a  redhibitory  action 
for  a  sale  at  auction  of  diseased  slaves  stating 
that  the  auctioneer  declared  at  the  defendant's  re- 
quest at  the  time  of  sale  that  the  slaves  must  be 
examined  by  the  plaintiff's  physician  before  deliv- 
ery, but  that  the  plaintiff  was  in  such  haste  to  get 
possession  that  he  removed  them  without  exam* 
iimtion,  before  the  act  of  sale  was  passed,  is  not 
contradictory,  within  the  meaning  of  that  pro- 
vision of  the  Louisiana  code  which  allows  ^neral 
and  special  pleas  to  be  pleaded  toffether,  if  con- 
sistent, to  a  general  denial  that  the  slaves  were 
afflicted  with  several  maladies  known  to  defend- 
ant, from  which  some  had  died  and  others  had 
been  rende  d  useless,  —  such  answer  only  speci- 
fying a  particular  fact  in  aid  of  the  gene^-al  de- 
nial.    Andrews  v.  Hensler,  6  Wal.  254. 

9.  In  Louisiana,  peremptory  exceptions  must 
be  considered  as  specially  pleaded,  if  set  forth  in 
writing,  in  a  specific  or  detailed  form,  and  judg- 
ment prayed  thereon.  Phillips  y.  Preston,  5 
How.  278. 

PLEDGE  — TT^ci^  constitutes — Rights  of  Pledgee 
—  Of  Pledgor  —  Of  Purchaser."]  If  one  take 
personal  property  which  passes  by  indorsement 
and  delivery  m  good  faith  as  security  for  a  loan, 
he  may  retain  it  as  against  the  owner  until  the 
loan  ispaid.     Baldwin  v.  Ely,  9  How.  580. 

2.  Where  the  pledgee  parts  with  the  pledge 
to  one  who  purchases  in  good  faith  without  no- 
tice of  any  right  or  claim  of  the  pledgor,  the  lat- 
ter cannot  recover  it  from  tlie  purchaser  without 
first  tendering  him  the  amount  due  thereon. 
Tally  v.  Freedman's  Savings  fr  Trust  Co,,  93 
U.  S.  321. 

3.  Possession  is  of  the  essence  of  a  pled^* 
without  it  no  privilege  can  exist  as  against  tliird 
persons,  under  either  the  common  or  the  civil 
law,  the  Code  Napoleon,  or  the  code  of  Louisi- 
ana. Where,  therefore,  a  bank  deposits  bills  and 
notes  with  it^  president  and  his  partner,  by  way 
of  pledge  to  secure  a  loan  made  by  a  third  party, 
and  the  president  delivers  the  bills  and  notes  to 
the  bank  officers  for  collection,  with  power  to 
substitute  other  securities  therefor,  there  is  not 
such  a  delivery  and  possession  as  is  necessary 
to  create  a  priyilege  by  the  law  of  Louisiana. 
fS WAYNE,  Field,  and  Harlan,  JJ..  dissenting.] 
Casey  v.  Cavaroc,  96  U.  S.  467 ;  Casey  v.  New 
Orleans  National  Banking  Association,  Id.  492; 
Casey  v.  Schuchardt,  Id.  404. 
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4.  In  Louisiana,  a  conveyance  of  land,  the 
grantee  taking  possession  and  executing  an  in- 
strument declaring  that  on  non-payment  of  a  cer- 
tain sum  on  a  day  named  the  land  shall  be  sold 
and  the  purchase-money  applied,  first,  to  pay  that 
sum,  ana  the  residue  to  the  grantor,  but  that  on 
payment  on  that  day  the  laud  shall  be  recon- 
veyed,  does  not  constitute  a  conditional  sale,  but 
is  an  antichresis,  or  pledge  of  immovables.  Liv- 
ingston V.  Story,  17  Pet.  351. 

5.  If  payment  be  not  made,  the  remedy  is  a 
judicial  auEde ;  and  a  stipulation  that,  on  non-pay- 
ment, the  property  sliaU  belong  absolutely  to  the 
grantee,  is  void.     lb. 

6.  The  Louisiana  statute  of  1855,  which  modi- 
fied the  provisions  of  the  code  requiring  a  trans- 
fer by  indorsement  and  other  formalities,  in  order 
to  make  a  good  pledge,  was  in  force  In  1873. 
At  that  time,  therefore,  the  actual  delivery  of 
negotiable  and  other  securities  was  sufficient  to 
constitute  a  pledge.  Casey  v.  Schneider,  96  U.  S. 
496. 

Bankruptcy  —  How  it  affects. 

See  Ba-nkruptcy  —  Effect,  9;   Ba.nk- 
BTXPTCT — Prior  Transactions,  1, 2, 6. 
Executor  having  no   Power  under    Will  — 
Pledge  by,  not  sustained. 
See  Executor  and  Administrator  — 
Powers  and  Liabilities,  6. 
Factor — Pledge  of  Goods  consigned  for  Sale, 
void  in  Louisiana, 
See  Factor,  8. 
Ship  and  Cargo. 

See  Bottomry  and  Respondentia. 

POLICE    POWER  —  Charters  of  Private  Corpo. 
rations  held  Subject  to  the  Police  Power  of 
the  States. 
See  Corporation  —  Ch.arter,  40  et  seq. 
Discriminating  Municipal  Wharfage  Charges 
—  Not  Exercise  of  Police  Power. 
See  Tax  —  Power,  34. 
Extent  of  notwithstanding  Corporate  Charters. 

See  Corporation —^  Charter,  19-2 k 
Municipal  Corporations  —  In  general. 

See  Municipal  Corporation — Powers 
IN  gbneral,  12-24. 
Power  of  States. 

See  States  —  Rights  and  Powbbs,  12 
et  seq 

Regulation  of  Rates  for  Transportation  on 
Railroads. 

See  Railroad  —  State  Regulation. 
Regulation  of  Commerce  as  affecting  Exercise. 

See  Commerce. 

POLICT  —  Insurance,  in  General. 
See  Insurance. 
Public,  as  affecting  Validity  of  Contracts. 
See    Contract  —  What    constitutes, 
36  et  seq. 


POUnCAL    QITESnOSB  —  Federal  Courts  have 
no  Jurisdiction  to  decide  Questions  of  Sov- 
ereignty, National  Boundary,  etc. 
See  Federal  Courts  —  Jurisdiction, 
21  et  seq. 

POLLDTG   JUBT  —  Waiver  of  Right  to  poll. 
See  Trial  —  Trial  by  Jury,  115. 

POLTOAXT  —  Congress  may  deny  Polygamists 
in  the  Territories  the  Right  to  vote. 
See  Congress,  16. 
In  general. 

See  Bigamy. 

POOB  BEBTOB  —  Discharge  of  Debtor  impris- 
oned on  Execution  out  of  a  Federal  Court, 
on  an  Order  of  Justice  of  Peace  under  a 
State  Law  for  the  Relief  of  Imprisoned 
Debtors,  an  Escape. 
See  Escape. 

In  general  —  Liability  —  Discharge,  etc. 
See  Insolvency,  19  et  seq. 

TOBSBSSIOS  —  Adverse  —  In  general. 

See  Limitation  —  Adverse  Possession. 
Chattel —  Whether  Possession   of   is  under 
a  Sale  or  but  a  Continuation  of  Prior  PoS" 
session  —  For  the  Jury. 
See  Jury,  43. 

Effect,  in  general,  as  Foundation  of  Rights. 

See  Limitation  —  Adverse  Possession. 
Enough  to  support  Ejectment  against  a  Mere 
Intruder  —  Right  to  Possession  necessary. 
See  Ejectment  —  In  general,  15,  16. 

Ground  of  Claim  to  Public  Lands  in  Call- 
fornia. 

See  Lands  op  United  States  —  Grant 
PROM  Former  Governments. 

Interest  devested  in  Time  of  War  by  Loss  of 
Possession. 

See  Capture  —  Captor's  Rights,  13. 
Mortgage  —  Rights  of  Parties  to  Possession. 

See  Railroad  —  Mortgage,  36,  37. 

Notice  of  Unrecorded  Deed  —  Other  Incum- 
brances. 
See  Vendor  and  Purchaser  —  Bona 
Fide  Purchaser,  7  et  seq. 

Pledge  —  Possession  Essence  of. 
See  Pledge,  3. 

Presumption  from  Possession  by  Legatee  that 
Possession  was  by  Consent  of  Executor. 
See  Devise  and  Legacy,  80. 

Prima  Facie  Evidence  of  Title  sufficient  to 
support  Ejectment  on  Trespass  qu.  cl. 

See  Ejectment  —  In  general,  20. 
Recovery  by  Landlord. 

See  Landlord  and  Tenant. 
Retention  of  by  Vendor  as  a  Badge  of  Fraud. 

See  Bankruptcy — Prior  Transactions. 


1591 


DIGEST  OF  DECISIONS. 


1592 
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Sale  —  Change    of  Poseessum  —  Otherwise 
Fraudulent, 
See  Sale — What  constitutes,  26  et  seq. 

Sufficient  to  give  Notice  and  Effect  to  Unre- 
corded Deed, 
See  Deed — Rboistbatiok  and  Notice, 
10. 

P08TMA8IEB-OSVSBAL  —  Potoers,  Liabilitiet, 
etc. 
See  FosT-OFncE  Department. 

P06T-HVPTIAL  BXTTLSMKHT  —  Powers  under 
Deed  of  Settlement. 
See  Power,  27. 

P08I-OVFICE — Postmaster  —  Power  and  Lior 
hility  —  Evidence  —  Liability  of  Surety  — 
Compensation  of  Deputy,  etc. 
See  pi.  1-9. 

Carriers  of  the  Mails  —  Public  Notice  of 
Proposals  — What  constitutes  a  Contract  — 
Construction  —  Suspension  of  Service  — 
Extra  Compensation, 
See  pi.  10-16. 

Violations  of  the  Postal  Laws  —  Indictment 
for  advising^  etc.,  a  Carrier  to  rob  the  Mail 
—  Carriage  out  of  the  Mail —  Obstructing 
the  Passage  of  the  Mail, 
See  pi.  17-21. 

Examination  of  Letters,  etc.,  in  the  Mail, 
See  pi.  22. 


Postmaster  —  Power  and  Liability  — 


Evidence  —  Liability  of  Surety  —  Compensation 
of  Deputy,  etc.  ]  Under  the  act  of  March  3, 1825, 
}  32  (4  Sis.  112),  a  postmaster  who  leaves  his 
office  in  the  course  of  a  quarter  is  liable  to  a  double 
charge  for  failure  to  render  his  account  within  a 
month  from  the  end  of  the  quarter.  United  States 
V.  Roberts,  9  How.  501. 

2.  An  initial  letter  written  on  the  envelope  of 
a  newspaper  is  not  a  "  writing  or  memorandum  " 
forbidden  bj  that  act,  and  will  not  justify  a  po^ 
master  in  detaining  the  paper  from  the  person  to 
whom  it  is  directed  for  the  payment  of  letter 
postage.     Teal  y.  FeUon,  12  How.  284. 

3.  To  maintain  an  action  against  a  postmaster 
for  negligence  in  forwarding  a  letter,  tne  plaintiff 
must  prr)ve  that  he  was  thereby  damnified.  Dun- 
lop  V.  Munroe,  7  Cranch,  242. 

4.  Under  an  allegation  of  negligence  of  a 
postmaster,  evidence  of  negligence  of  his  sworn 
assistant  is  inadmissible,    lb. 

5.  Parol  evidence  is  inadmissible  to  prove  that 
one  set  of  written  instructions  from  the  postmas- 
ter-general to  a  postmaster  superseded  another. 

6.  If  a  postmaster,  in  paying  a  contractor, 
neglect  to  ooserve  the  regulations  of  the  depart- 
ment as  to  taking  receipts  and  notifying  the  de- 
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partment,  and  by  reason  thereof  the  contractor 
be  not  charged  with  the  payment  in  the  settle- 
ment of  his  account,  the  surety  of  the  postmaster 
is  not  entitled  to  the  credit  in  an  action  on  the 
official  bond.  United  States  v.  Roberts,  9  How. 
501. 

7.  Neglect  of  the  postmaster-general  to  brinff 
suit  against  a  defaultmg  postmaster,  as  required 
by  the  act  of  April  30,  1810  (2  Sts.  602),  will 
not  discharge  either  the  postmaster  or  his  sure- 
ties from  their  obligation  to  the  Uuited  States, 
although  under  that  act  the  postmaster-general 
be  liable  for  such  neglect.  Dox  v.  Postmaster- 
General,  1  Pet.  318. 

8.  The  salary  of  a  deputy  postmaster,  once 
fixed,  cannot  be  increased  until  readjusted  on 
the  basis  of  his  quarterly  returns  b^  the  post- 
master-general. Sucli  readjustment  is  an  execu- 
tive act,  taking  effect  prospectively ;  and  if  not 
performed,  the  law  imposes  no  obligation  to  pay 
an  increased  salary.  United  States  v.  McLean, 
95  U.  S.  750. 

9.  A  deputy  postmaster  duly  commissioned  for 
four  years,  and  within  the  term  suspended  accord- 
ing to  law  until  the  end  of  the  next  session  of 
the  senate,  and  who  then  resumes  the  duties  of 
the  office,  performed  during  the  interim  by  one 
designated  for  that  purpose  and  nominated  for 
the  office,  but  rejected  by  the  senate,  is  not  en- 
titled to  compensation  during  such  interim.  His 
claim  for  compensation  rests,  not  on  a  contract, 
express  or  implied,  but  on  the  acts  of  congress 
providing  for  salaries,  which  clearly  prohibit 
compensation  in  such  a  case.  Embry  v.  United 
States,  100  U.  S.  680. 

10.  Carriers  of  the  Mails — Public  No- 
tice of  Proposals  —  What  constitutes  a  Contract 
—  Construction  —  Suspension  of  Service  —  Ex- 
tra Compensation.']  What,  under  the  act  of 
June  8,  1872,  $  243  (17  Sis.  313),  is  a  sufficient 
public  notice  oy  the  postmaster-general  inviting 
proposals  for  the  carrying  of  the  mails.  Oarfelde 
V.  UnUed  States,  93  *U.  S.  242. 

11.  Where  the  post-office  department  by  pub- 
lic notice  invites  proposals  for  carrying  the  mails 
on  a  certain  route,  and  the  offer  of  a  bidder  to 
carry  them  is  accepted,  the  government  is  bound 
in  like  manner  as  though  a  formal  contract  had 
been  written  out  and  signed.    lb. 

12.  Notwithstanding  the  obligation  of  a  rail- 
road  company  which  has  received  grants  of  pub- 
lic knds  to  carry  the  mails  at  prices  to  be  nxed 
by  congress  or  by  the  postmaster-general,  if,  by 
virtue  of  his  authority,  tne  postmaster-general  ap- 
prove a  contract  fixing  a  price  for  sucii  carriage 
for  a  specified  time,  the  price  thus  fixed  cannot 
be  reduced  during  the  term  without  the  consent 
of  the  company;  nor  does  the  ri^ht  which  the 
postmaster-general  has  to  discontinue  or  curtail 
the  service,  allowing  a  month's  pay  as  indemnity, 
give  the  right  to  reduce  the  price  fixed  by  the 
contract,  the  service  still  being  required.  Chi- 
cago (f  Northwestern  Railway  Co,  v.    United 
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Slates,  104  U.  S.  680 ;  Chicago,  MUwaukee,  jr 

St,  Paul  Railway  Co,  v.  United  estates,  id.  687. 

13.  The  act  of  June  1,  1872  (17  Sts.  199), 
authorizing  the  postmaster-general  to  contract 
with  the  lowest  bidder  for  aaditional  mail  service 
between  San  Francisco  and  China  and  Japftn, 
and  providing  that  all  vesseb  thereafter  offered 
for  the  service  should  be  of  a  certain  superior 
class,  and  the  contract  made  thereunder  with  a 
company  already  having  a  contract  for  the  exist- 
ing service,  performed  by  inferior  vessels  already 
accepted  by  the  department,  the  contract  also 
providiug  that  vessels  thereafter  offered  should 
be  of  the  superior  class,  held,  in  the  circum- 
stances, to  contemplate  that  the  vessels  already 
accepted  should  be  used,  and  that  the  necessary 
additional  vessels  only  need  be  of  the  superior 
class.  Pacific  Mail  Steamship  Co.  v.  united 
States,  103  U.  S.  721.  And  see  United  States 
V.  Pacijic  Mail  Steamship  Co,,  104  U.  S.  480. 

14.  A  vessel  which  had  started  on  a  vova^e 
with  the  mail  when  the  act  was  repealed,  held 
entitled  to  the  compensation  due  for  carrying  the 
mail  on  that  trip  out  and  back,  as  thouarh  the 
repealing  act  had  not  been  passed.  Pacific 
Mail  Steamship  Co.  v.  United  States,  103  U.  S. 
721. 

15.  An  indefinite  suspension  b^  the  postmas- 
ter-general, of  service  on  a  mad  route  within 
rebel  territory,  with  notice  to  the  contractor  that 
be  would  be  held  responsible  for  a  renewal  when 
deemed  safe,  was  a  aiscontinuance  entitling  the 
contractor  to  a  month's  pay  under  the  act  of 
Fehruarv  28,  1861  (12  Sts.  177).  Reeside  v. 
United  States,  8  Wal.  38. 

16.  A  claim  for  compensation  for  extra  ser- 
vices in  carrying  the  mails,  if  justly  due,  is  not 
to  be  deemed  waived  because  the  postmaster- 
general  notified  the  claimant  that  if  ne  pressed 
his  claim  another  contract  would  be  annulled,  the 
claimant  not  having  desisted  by  reason  of  such 
threat,  and  the  other  contract  not  havini?  been  an- 
nulled.   Alvord  V.  United  States,  95  U.  S.  356. 

17.  Violations  of  the  Postal  Laws  — 

Intlictment  for  advising,  etc.,  a  Carrier  to  roh 
the  Mail  —  Carriage  out  of  the  Mail  —  Ob- 
structing the  Passage  of  the  Mail."]  An  indict- 
ment under  the  act  of  March  3,  1825,  §  24  (4 
Sts.  109),  for  advising,  procuring,  and  assisting 
a  mail-carrier  to  rob  the  mail,  should  allege  that 
the  carrier  in  fact  committed  the  offence  of  rob- 
bing, etc.     United  States  v.  MUls,  7  Pet.  138. 

18.  But  an  allegation  that  the  defendant 
"did  procure,  advise,  and  assist"  the  carrier 
"  to  secrete,  embezzle,  and  destroy  a  letter,"  etc., 
held  a  sufficient  averment  thereof,     lb. 

19.  The  indictment  herein,  describins:  tbe 
offence  in  the  words  of  the  statute,  held  sufficient, 
being  for  a  misdemeanor.    lb, 

20.  A  pa))er  folded  in  the  form  of  a  letter, 
superscribed  but  not  sealed,  and  containing  an 
oraer  for  merchandise,  is  "mailable  matter," 
within  the  meaning  of  the  act  of  March  3, 1845, 
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{  10  (5  Sts.  736),  and  the  carriage  thereof  out 
of  the  mail  subjects  the  master  of  a  steamboat 
running  regubirly  on  a  mail  route  to  a  penalty. 
United  States  v.  Bromley,  12  How.  88. 

21.  A  temporary  detention  of  the  maO  by  the 
arrest  of  its  carrier  on  a  bench  warrant  issued  by 
a  state  court  on  an  indictment  for  murder,  is  not 
an  obstruction  or  retarding  of  the  passage  of  the 
mail  or  its  carrier,  within  the  meaning  of  the 
act  of  March  3,  1825,  §  9  (4  Sts.  104),  that 
section  applying  only  to  acts  performed  with  the 
intention  of  obstructing,  etc.,  and  not  to  acts  in 
themselves  Uwful  from  which  delay  unavoidably 
follows.     UnUed  States  v.  Kirby,  7  Wal.  482. 

22.  ^—  Examination  of  Letters,  etc.,  in  the 
Mail."]  The  manner  in  which  letters  and  sealed 
packages  subject  to  letter  postage  in  the  mails 
mav  be  opened  and  examined,  stated.  Ex  parte 
Jackson,  96  U.  S.  727. 

Carrier  of  Mails  estopped  by  Settlement, 
See  Estoppel,  60. 

Congress  has  Power  to  regulate  Mails, 
See  Congress,  13. 

Deposit  of  Letter  in,  when  may  be  proved  uM* 
out  Notice  to  produce  Letter, 
See   Thial  —  Intboduction   op    Evi- 
dence, 40. 

Postmaster-^  Action   against  —  Jurisdiction 
of  State  Courts. 
See  State  ConBTS,  4. 

Postmaster —  Liability  as  Receiver  of  Public 
Money. 
See  Receitsr  op  Public  Monet. 

Postmaster^ s  Bond —  Construction, 
See  Bond,  25. 

Postmaster's  Bond  —  Suit  on. 

See  Circuit  Court  —  Jurisdiction,  43 ; 
Unitkd  States — LuBairr,  36. 

Railway  Mail  Clerks  —  Carriage  —  Federal 
Question. 
See  Error  to  State  Court — Jurisdic- 
tion, 161. 

Receiving,  etc.  Notes  stolen  from  MaQ, 
See  Bills  and  Notes  —  In  qenbrai^  2. 

POST-OFFICE  BZPABTMEIIT — Postmaster-Gen* 
eral  —  Power  to  establish  and  discontinue 
Post-offices  —  To  take  Bonds  from  Post" 
masters —  To  make  Loans,  etc. 
See  pi.  1-4. 

Claim  against  the  Post-office  Department, 
See  pi.  5. 

1.  '-'^^  Postmaster. General  —  Power  to  et- 
tablish  and  discontinue  Post-offices  —  To  take 
Bonds  from  Postmaster —  To  make  Loans,  etc.] 
The  postmaster^neral  having  power  to  establish 
post-offices,  has,  as  incident  thereto,  power  to 
discontinue  them,  and  may  discontinue  an  office, 
although  the  postmaster  be  appointed  by  the 
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president  with  the  consent  of  the  senate,  and  for 
a  term  of  years  not  yet  expired.  Ware  v.  United 
6iate$,  4  WaL  617. 

2.  The  postmaster-general  has  authority  to 
take  bonds  from  postmasters,  to  secure  payment 
of  the  money  received  by  them  in  their  omcial  ca- 
pacity. PoitmasteT'General  y.  Early,  Vi  Wheat. 

3.  If  the  postmaster-general  have  power  to 
make  loans  on  the  public  credit  or  responsibility, 
it  is  a  power  to  be  exercised  only  in  toe  reeuhur 
Intimate  operations  of  his  department  Thus, 
he  cannot  lawfully  take  from  a  clerk  in  his  depart- 
ment a  personal  certificate  of  deposit  in  a  broken 
bank  with  which  the  department  has  had  deal- 
ings, and  credit  it  to  the  clerk  at  its  nominal 
amount ;  and  money  paid  to  baknce  such  a  credit 
may  be  recovered  under  the  act  of  July  3,  1836, 
i  17  (15  Sts.  83).  UnUed  States  y.. Brown,  9 
Mow.  487. 

4.  Under  act  of  March  3, 1863,  §  5  (12  Sts. 
702),  proyiding  that  wheneyer  the  business  of  a 
post-office  is  increased  by  the  nearness  of  a  mili- 
tary or  nayal  force  the  postmaster-general  shall 
allow  a  proportionate  increase  of  compensation 
to  the  postmaster,  it  is  for  the  postmaster-generaT 
alone  to  determine  whether  the  exigency  has 
arisen  and  what  the  additional  compensation  shall 
be.  The  courts  cannot  revise  his  decision.  United 
States  y.  Wright,  11  Wal.  648. 

5.  — —  Claim  against  the  Post-office  Depart" 
ment.']  It  cannot  be  contended  that  a  claim 
against  the  post-office  department  was  not  ac- 
tively pressed  because  the  evidence  and  arguments 
were  presented  to  an  assistant  postmaster-general, 
instead  of  to  the  postmasteinreneral  in  person. 
Alcord  y.  United  States,  95  U.  S.  356. 

Postmasier-General  —  Liability  for  Neglect  to 
bring  Suit  against  Defaulting  Postmaster. 
See  PosT-oPFiCE,  7. 

Postmaster-General — Ratification  of  Lease  in 
Behalf  of  Government  —  What  constitutes. 
See  Ageitct,  41,  42. 

Postmaster-General — Mandamus  to  compel 
Performance  of  a  Ministerial  Act, 
See  Mandamus,  18. 

POST  BOA3>8  —  Power  of  Congress  to  establish. 
See  CoKMEBCE,  50-53,  60. 

POSTS  —  Meaning  of  Word  in  Contract  for 
Transportation  of  Military  Supplies  to  and 
from. 

See  Contract — Construction,  55. 

POWERS  —  Construction  —  Various  Powers  — 
How  construed. 
See  pi.  1-8. 

Execution  —  Who  may  execute — What  PoW" 
ers  survive. 
See  pL  9-14. 


POWERS  —  continued. 

Execution  —  Various  Powers  —  How  exe- 
cuted, etc. 
See  pL  15*32. 

1.  ^—  Construction  —  Various  Powers  — 
How  construed.'^  A  mere  power  to  dispose  of 
land  is  not  an  estate  therein,  and  will  not  pass 
under  an  act  confiscating  the  estates  of  the 
donees.     Carver  y.  Astor,  4  Pet.  1. 

2.  A  deed  settling  upon  the  wife  the  whole  of 
her  estate,  with  power  to  dispose  of  it  by  ap- 
pointment or  devise,  and  providing  that  the 
trustee  shall  permit  her  to  take  the  "interest, 
rents,  and  prohts  "  to  her  own  use  or  the  use  of 
such  persons  as  she  may  appoint,  gives  her 
power  to  convey  the  fee.  Ixidd  v.  Ladd,  8  How. 
10. 

3.  A  person  empowered  by  a  private  statute 
to  sell  hud,  held,  in  the  circumstances,  to  have  a 
special  power  to  be  exercised  with  the  consent  of 
the  chancellor, — a  power  not  to  be  exceeded,  even 
with  such  consent,  the  chancellor  having  no  ju- 
risdiction under  the  statute  to  permit  it.  WH" 
liamson  y.  Berry,  8  How.  495 ;  Williamson  y. 
Irish  Presbyterian  Congregation,  Id.  665 ;  WU- 
liamson  v.  BcUl,  Id.  566. 

4.  A  power  to  sell  and  exchauKe  lands  includes 
the  power  to  make  partition  of  them.  Phelps  v. 
Harris,  101  U.  S.  370. 

5.  Ajid  it  seems  that  a  power  "  to  dispose  of  " 
lands  and  "  invest  the  proceeds  "  does  also.     lb, 

6.  A  power  to  "  sell,  dispose  of,  contract,  and 
baivain  for"  a  certain  tract  of  land,  held  not  tx> 
authorize  a  relinquishment  to  the  state  for  taxes 
which  were  not  a  charge  against  the  owner,  but 
only  a  lien  on  the  land.  Clarke  v.  Courtney,  5 
Pet.  319. 

7.  A  power  to  convey  land  must  possess  the 
same  requisites  and  observe  the  same  solemnities 
that  are  necessary  in  a  deed  conveying  the  land. 
Clark  y.  Graham,  6  Wheat.  577. 

8.  A  trustee  may,  by  will,  empower  his  execu- 
tors to  sell  trust  lands,  and  in  such  case  the  ex- 
ecutors become  trustees  for  the  original  cestuis 
que  trust.     Taylor  v.  Benham,  5  How.  233. 

9. Execution  —  Who  may  execute  — 

What  Powers  survive.']  A  power  to  A.  and  his 
executors  or  administrators  to  sell  land,  may  be 
executed  by  the  executors  of  the  executors  of  A. 
Daly  v.  James,  8  Wheat.  495. 

10.  When  the  will  directs  that  land  be  sold, 
without  declaring  by  whom,  the  executors  take 
the  power  by  implication ;  and  if  a  joint  execu- 
tion of  it  do  not  appear  to  have  been  intended, 
it  will  survive.  Peter  y.  Beverly,  10  Pet.  532. 
See  United  States  Bank  y.  Beverly,  1  How.  134. 

11.  The  possession  of  the  legal  estate,  accom- 
panied with  a  power  of  sale,  is  a  power  coupled 
with  an  interest.    lb. 

12.  Where  a  benefit,  by  way  of  trust,  is  to  be 
conferred  by  the  execution  of  a  power,  the  power 
does  not  become  extinct  by  the  death  of  one  of 
the  trustees.    lb. 
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13.  An  imperative  direction  to  executors  to 
sell  land  and  oispose  of  the  proceeds  in  a  certain 
vay,  is  apower  coupled  witn  a  trust,  which  sur- 
Tives.     Taylor  v.  Benham,  5  How.  233. 

14.  Where  the  donees  of  a  power  are  invested 
with  the  legal  estate  in  trust  to  pay  over  the  in- 
come during  certain  lives,  and  then  they  or  their 
successors  to  appoint  persons  to  designate  chari- 
ties among  whico  Uie  donees  are  to  distribute  the 
fund,  the  power  is  one  coupled  with  an  interest, 
and  may  be  executed  by  the  survivor.  Loring 
V.  Marsh,  6  Wal.  337. 

15.  Execvttion  —  Various    Powers  — 

How  executed,  etc.]  A  naked  power  not 
coupled  with  an  interest  cannot  be  exercised 
without  previous  compliance  with  every  prereq- 
ubite.     Williams  v.  Peyton,  4  Wheat.  7/. 

16.  At  law,  the  exercise  of  a  power  after  the 
time  limited  by  the  donor  is  void.  Daly  v. 
James,  8  Wheat.  495. 

17.  Although  a  private  sale  is  not  a  good  exe- 
cution of  a  power  to  sell  at  auction,  even  if  the 
interests  of  the  parties  be  thereby  promoted,  yet 
a  purchaser  from  a  trustee  who  so  sells  under 
such  a  power  cannot  object  to  the  character  of 
the  sale,  if  it  be  sanctioned  bv  the  cestui  que  trust, 
Greenleafv.  Queen,  1  Pet.  1 38. 

18.  To  tlie  due  execution  of  a  power,  neither 
a  recital  of,  nor  even  an  express  reference  to,  it  is 
necessary ;  the  intent  to  execute  it  is  matter  in 
pais,  to  be  collected  from  all  the  circumstances. 
Crane  v.  Morris^  6  Pet.  598 ;  Kelly  v.  Morris, 
Id.  622. 

19.  Sheriff's  deeds  are  no  exception  to  the  rule 
that  deeds  executed  under  powers  must  refer 
thereto.     French  v.  Edwards,  13  Wal.  606. 

20.  A  sale  of  land  under  a  power  in  a  will  is 
not  vitiated  by  an  omission  to  record  the  will,  un- 
less recording  is  required  by  statute.  Taylor  v. 
Benham,  5  How.  233. 

21.  A  power  to  be  executed  under  "  band  and 
seal,  attested  by  three  credible  witnesses,"  is  well 
executed  although  the  attestation  clause  certify 
to  the  sealing  and  delivery,  and  not  to  the  sign- 
ing.   Ladd  V.  Lcuid,  8  How.  10. 

22.  A  deed  in  due  form  by  one  having  a  power 
to  sell  will  pass  title,  although  executea  and 
delivered  unaer  a  decree  rendered  in  a  contro- 
versy between  the  attorney  and  one  to  whom 
he  had  agreed  to  sell.  Hanrick  v.  Neely,  10 
Wal.  364. 

23.  Por  proof  of  the  execution  of  a  power, 
resort  may  be  had  to  the  m  testimonium  clause, 
and  to  evidence  aliunde,  Ladd  v.  Ladd,  8 
How.  10. 

24.  A  power  to  sell  on  mortgassre  is  not  ex- 
hausted by  once  mortf^ging.  Williamson  v. 
Berry,  8  How.  495  ;  Williamson  v.  Irish  Presby- 
terian Congregation,  Id.  565. 

25.  A  mortgage  of  land  by  the  owner  of  a 
moiety,  who  holds  a  power  to  sell  from  the  owner 
of  the  legal  title  to  the  residue,  will  pass  only  the 
mortgagor's  title,  there  being  no  reference  in  the 
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mortgage  to  an  execution  of  the  power.     Sbirras 

V.  Caig,  7  Cranch,  34. 

26.  If  a  statute  authorize  trustees  to  be  ap- 
pointed by  the  chancellor  to  divide  land  held  in 
trust  for  A.  for  life,  remainder  to  his  children,  aa 
soon  "as  conveniently  may  be,"  to  hold  one 
moiety  to  those  uses,  to  subdivide  and  sell  the 
other  to  the  best  advantage,  and  to  invest  the 
proceeds  and  pay  the  interest  to  A.,  and  the 
chancellor  order  a  sale  of  the  eastern  moiety,  and 
a  subsequent  statute  authorize  the  trustees,  under 
that  or  any  subsequent  order,  to  sell  or  to  mort- 
gage the  premises  which  the  chancellor  has  per- 
mitted or  may  permit  him  to  sell,  the  power  to 
divide  will  not  be  deemed  exhausted  by  the  first 
partition,  and  the  chancellor  may  permits  ^e  of 
the  southern  instead  of  the  eastern  moiety.  WU- 
liamson  v.  Suydam,  6  Wal.  723. 

27.  Where  a  man  conveyed  land  in  trust  for 
the  separate  use  of  his  wife  for  her  life,  with  a 
general  power  of  appointment,  and,  in  case  of  her 
failure  to  appoint,  to  her  heirs  in  fee,  the  convey- 
ance giving  ner  full  power  to  lease,  assure,  con- 
vey, dispose  of,  and  sell,  it  was  held  that,  without 
regard  to  the  question  of  whether,  under  the 
local  statute,  the  wife  took  an  equitable  or  a 
legal  estate,  her  appointment  in  favor  of  one  and 
her  heirs,  although  it  might  have  been  superseded 
by  a  sale  upon  a  valuable  consideration,  was  not 
superseded  by  a  subsequent  voluntary  conveyance 
made  for  the  purpose  of  avoiding  the  appoint- 
ment, and  that,  tnerefore,  the  heirs  of  the  ap- 
pointee could  maintain  a  suit  in  equity  to  auiet 
their  title  as  against  one  claiming  as  heir  of  the 
wife,  to  whom  the  land  had  been  reconveyed  by 
her  grantee.  Bowen  v.  Chase,  94  U.  S.  812  ; 
Bowen  v.  Chase,  98  U.  S.  254. 

28.  Where,  under  a  deed  of  settlement,  one 
has  the  full  right  to  dispose  of  a  fund,  the  right 
to  a  part  of  it  may  be  released,  or  a  mistake  in 
the  need  may  be  rectified  by  the  donee.  Blake 
V.  Hawkins,  98  U.  S.  315. 

29.  The  question  of  whether  a  power  of  ap- 
pointment is  executed  by  a  will  majr  be  deter- 
mined on  a  construction  of  the  whole  instrument. 
While  an  avowal,  in  the  introductory  clause,  of 
a  purpose  to  execute  the  power  is  not  in  itself 
an  execution,  such  an  avowal  may  be  important 
in  construing  subsequent  provisions.    lb. 

30.  Where  a  married  woman  devises  land  to 
her  husband  for  life,  in  trust,  and  appoints  him 
executor  with  power  to  incumber  the  estate  "  by 
way  of  mortgage  or  trust  deed,  and  renew  the 
same "  for  the  purpose  of  raising  money  to  pay 
off  any  existing  incumbrances,  ''as  though  he 
held  an  absolute  estate,"  he  may,  on  its  matarity, 
extend  a  mortgage  executed  by  his  wife  and  him- 
self  to  secure  his  own  indebtedness.  Warner  v. 
Connecticut  Mutual  Life  Insurance  Co.,  109 
U.  S.  357. 

31.  It  is  not  necessary  \/o  a  valid  exercise  of 
the  power  that  the  instrument  by  which  it  is 
made  refer  to  the  power,  or  the  property  the 
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P0WEB8  —  continued. 

sabject  of  the  power,  where  its  apparent  interest 
is  to  continue  tne  covenants  and  hen  of  the  mort- 
gage, an  intent  to  be  fulfilled  only  through  the 
power,  the  rule  being  that  where  an  instniment 
cannot  otherwise  operate  according  to  the  intent 
it  must  be  referred  to  the  power,  wnich  alone  can 
make  it  effectual,    lb, 

32.  Nor  is  notice  to  the  remainder-man  neces- 
sary, although  he  be  deemed  to  stand  in  the 
position  of  a  surety,  the  rule  requiring  a  strict 
construction  in  a  case  of  suretyship  appfying  only 
to  the  contract  of  a  suretyship  itself  and  not  to 
matters  collateral  or  incidental.     lb. 

Administrator    de    Bonis    non  —  Unusual 
Powers  con/erred   on    Executor —  When 
they  pass. 
See  Ex£cuTOB  and  ADMnrisTiiATOB  — 

POWEBS  AND  LlABIUTISS,  91. 

Agent —  Construction  of  Powers, 
See  Agency,  1  et  seq. 

Agent  —  Delegation  of  Power —  In  general. 
See  Agenct,  54,  55. 

Appointment — Power  of — Does  not  pass  to 
assignee  in  Bankruptcy, 
See   Bankbuftcy  —  Fboceedinos   to 
coNYEBT  Estate,  5. 

Corporate  —  In  general. 

See  Ck)BFOBATioN ;  Municipal  Gobpoba- 

TION. 

Executor  or  Administrator — Powers  must  be 
strictly  pursued. 

See  ExECTTTOB  and  Advinistbatob — 
PowEBs  AND  Liabilities,  34. 

Executor  to  sell  —  Purchaser  presumed  to 
have  Notice  of  Want  of  Power, 
See  Executob  and  Administbatob  — 
PowEBS  AND  Liabilities,  55. 

Executors  —  When  Power  to  dispose  of  Estate 
in  Charity  wUl  not  be  executed  by  Court, 
See  Chabity,  33. 

Factor  cannot  delegate  his  Power  to  sell. 
See  Factob,  4. 

Power  of  Attorney — In  general. 
See  Agency. 

Power  of  Attorney — Power  executed  by  In- 
sane  Person  void. 
See  Insanity. 

Power  of  Attorney —  Revocation, 
See  Agency,  45  et  seq, 

S€de —  Power  of,  in  Mortgage. 

See  MoBTGAGE  —  PowEB  OF  Salb. 

PSACIXCX  —  A  bandoned  and  Captured  Property 
Acts  —  Practice  under. 
See  Abandoned  and  Gaftubed  Pbof- 

EBTT. 

Abatement  —  In  general. 

See  Pleading  —  Dilatoby  Pleab. 


FBACnCE  —  continued. 
Admiralty  —  In  general. 

See  Admibalty  —  Pbactice. 
Appeal  —  In  general. 

See  Appeal  ;  Appeal  and  Ebbob. 
Attachment  —  In  general. 

See  Attachment. 
Awards — Practice  in  the  Matter  of. 

See  Abbitbation  and  Refebence. 
Bankruptcy —  In  general. 

See  Bankbuptcy. 

Bonds  —  Actions  on. 

See  Bond  —  Action,  22  et  seq. 

Certificate  of  Division. 
See  Cases  Gebtified. 

Certiorari  —  In  general. 

See  Appeal  and  Ebbob — Pboceedings 

ABOVE;   GeBTIOEABI. 

Confiscation  Acts — Practice  in  Proceedings 
thereunder. 
See  Confiscation,  22  et  seq. 

Continuance  —  Practice  in  Matter  of. 
See  Continuance. 

Corporations  —  Suits  by  and  against. 

See  Cobpobation  —  Suits  ;  Municipal 

COBPOBATION. 

Costs  —  Matters  of  Practice. 
See  Costs. 

Court  of  Claims  —  In  general. 

See  CouBT  of  Claims  —  Pbactice. 

Covenant — Practice  in  Action. 
See  Covenant  —  Action. 

Criminal — In  general. 

See  Gbiminal  Pbocedube. 

Damages  —  In  general. 

See  Damages,  53  et  seq. 

Default  —  Practice  in  Matter  of. 

See  Judgment — Opening  and  Revebsal. 

Discontinttance  —  Matters  of. 
See  Discontinuance. 

District  Courts  —  In  general. 

See  DisTBiCT  Coubt — Pbactice. 

Divorce — Practice  in  Proceedings  therefor. 
See  DivoBCE. 

Ejectment  — In  general. 

See  EracTMENT  —  Pleading  and  Pbac 
tice. 

Eminent  Domain  —  Taking  Property  in  Exer- 
cise of  Right. 
See  Eminent  Domain,  9  et  seq. 

Equity  —  Disposal  of  Cross-bill, 

See  Equity  Pleading  —  Cboss-bill,  12. 

Equity  —  In  Matters  of  Decree. 
See  Equity  —  Decbee. 

Equity  —  In  general. 
See  Equity. 

Equity  — Where  Bill  is  multifarious. 

See  Equity  Pleading — Bill,  17, 18. 
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IBACTICX  —  continued. 
Error  —  In  general. 

See  Appjeal  ;  Appeal  ajh)  E&rok. 

Examination  of  Witnesses, 
See  WiTMESS. 

Exceptions  —  Practice  in  Matter  of. 
See  Exceptions. 

Executors  or  Administrators — Suits  bg  or 
against. 
See  ExscuiOB  avd  Admieistiuioe  — 
Suits. 
Federal  Courts  —  In  general. 

See  Federal  Courts  —  F&acticb. 

Foreclosure  Proceedings. 

See  Mortgage — Foreclosure. 

Forfeiture  for  Breach  of  Revenue  Laws  — 
Practice  in  Proceedings  therefor. 
See  Duties  —  Penalties  ajsd  Fobpeit- 
URSS,  53  et  seq. 

Fraudulent    Conveyances  —  Practice   under 
Statutes  avoiding. 
See  Fraudulent  Contetance,  46  et  seq. 

Garnishment  Proceedings. 
See  Garnishment. 

Habeas  Corpus  —  Practice  in  Issue,  etc. 
See  Habeas  Corpus. 

Husband  and  Wife  —  Suits  by,  against,  and 
between. 
See  Husband  and  Wipe,  45  et  seq. 

Infringement  ofPtUents  —  Proceedings  there- 
for. 

See  Patent  —  Inpbingement. 

Injunctions  —  Practice  in  Issue,  etc. 

See  Injunctions,  49. 
Insurance —  Actions  on  Policies. 

See  Insurance. 

Judgments — Rendition  —  Entry  —  Arrest. 

See  JuDoiCENT. 
Jury —  Impanelling. 

See  JuRT,  9  et  seq. 

Limitation   of  Liability   of  Sh^jHfwners  — 
Practice  under  the  Act. 
See  Shipping — ^Limitation  op  Liabilttt. 

Limitation  —  Practice  under  Statutes. 

See  Limitation  —  Pleading  and  Prac- 
tice. 
Mandamus  —  Issue  —  Service  —  Return,  etc. 

See  Mandamus,  78  et  seq. 

New  Trial  —  Proceedings  for. 

See  New  Trial. 
Pleading  at  Law  —  Practice  in  Matters  of 

See  Pleading — Practice  in  Pleading. 

Prize  Courts  —  In  general. 

See  Prize  —  Practice. 
Probate  —  Settlement  of  Estates. 

See  Executor  and  Administrator. 

Proceedings  to  determine  Conflicting  Claims 
to  Alines. 
See  Mines,  12  et  seq. 


PKACUCE  —  continued. 
Removal  of  Causes  from  State  Courts. 
See  Kemotal  op  Causes. 

Replevin  —  Practice  in  Action. 
See  Repletin. 

Revival  of  Anions. 

See  Action,  8  et  seq. 

Specific  Performance  —  Proceedings  for. 
See  Specipic  Perpormance,  55  et  seq. 

States  —  Suits  by  and  against. 
See  States  —  Suits,  22  et  seq. 

Supreme  Court  •—  In  general. 

See  Supreme  Court  —  Practicb. 

Trial  by  Jury  waived —  Practice. 

See  Trial —  Trial  by  Court,  3,  4. 

Trial — Practice  on,  m  general. 
See  Trial. 

Trover — Practice  in* 
See  Trover. 

Trust  Property  —  Suits  respecting. 
See  Trust  —  Legal  Proceedings. 

United  States  —  Suits  by  and  against. 
See  United  States  —  Suits. 

Writ  of  Right — Proceedings  thereon. 
See  Writ  op  Right. 


—  Lands  in  Pennsylvania. 
See  Lands  op  States — Pennsylvania. 

Lands  of  Virginia. 

See  Lands  op  States — Yirgivia  and 
Kentucky,  4,  5. 

Lands  of  the  United  States — In  general. 
See  Lands  op  United  States  — Pre- 
emption. 


I — Bankruptcy — Fraudulent  Pref- 
erence—  What  constitutes. 
See    Bankruptcy  —  Prior   Transac 
TIONS,  17  et  seq. 

Creditors  —  In  general. 

See  Assignment  por  Benepit  op  Cred- 
rroBS. 


DSBn  —  What  constitute. 
See  Bankruptcy. 

ntESCBIPronr  —  Limitation  of  A  ctions. 
See  Limitation. 

Ways  —  Establishment  by. 
See  Wat. 


— Bills  and  Notes  — Acceptance 
—  Payment. 
See  Bills  and  Notes. 

Check  —  Presentment  for  Payment  —  What 
sufficient. 
See  Chbck,  1. 
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—  Power f  in  general  —  Proclama- 
tion.'] Under  the  act  of  February  38, 1795  (1  Sts. 
434^,  the  president  has  power,  in  case  of  an  insur- 
rection against  the  government  of  a  state,  to  de- 
cide what  is  the  duly  constituted  government. 
Lulker  V.  Borden^  7  How.  1. 

2.  In  the  absence  of  congress,  it  is  the  duty  of 
tlie  president  to  recognize  the  existence  of  civil 
war,  and  to  act  with  reference  thereto ;  and  in 
pursuance  thereof  he  may  institute  a  blockade  of 
the  ports  of  that  section  of  the  country  which  is 
in  rebellion.  [Taitst,  C.  J.,  and  Gatbon,  Nel- 
son, and  Glivford,  J  J.,  dissenting.]  The  Amy 
Warwick,  3  Bkck,  635 ;  The  Hiawatha,  Id. ; 
7^e  BrUliante,  Id. ;  The  Crenshaw,  Id. 

3.  The  president,  whether  described  by  his 
official  title  or  as  a  citizen  of  a  state,  cannot  be 
restrained  by  injunction  from  carrying  into  effect 
an  act  of  congress  alleged  to  be  unconstitutional ; 
and  a  bill  for  such  purpose  will  not  be  permitted 
to  be  filed.    Missisnppi  v.  Johnson,  4  Wal.  475. 

4.  Where,  under  a  convention  between  the 
United  States  and  Mexico,  providing  for  a  sub- 
mission to  a  commission  of  claims  of  citizens  of 
either  country  against  the  government  of  the 
other,  and  declaring  that  the  result  of  the  pro- 
ceedings of  the  commission  should  be  deemed  a 
full,  finsl,  and  perfect  settlement  of  every  claim, 
an  award  was  made  against  the  Mexican  govern- 
ment, and  that  govemmeut  paid  to  the  United 
States  the  amount  found  due,  it  was  held  that 
the  president  might  reopen  the  ease  on  allega- 
tions of  fraud  in  procuring,  before  the  commis- 
sion, the  allowance  of  a  certain  claim  against  the 
Mexican  government,  and  that,  a  treaty  with 
Mexico  having  been  negotiated,  and  being  before 
the  senate  on  the  question  of  its  ratmcation, 
mandamus  would  not  issue  to  compel  the  secre- 
tary of  state  to  pay  over  instalments  of  the 
award,  although  previous  instalments  had  been 
paid  with  knowleage  that  the  chiim  was  charged 
to  have  been  a  fraudulent  one.  Frdinghuysen  v. 
Key,  110  U.  S.  63. 

5.  Semble,  that  instructions  from  the  executive 
that  are  not  supported  by  law  are  not  such  as  an 
inferior  officer  is  bound  to  obey.  OHe  v.  Bacon, 
7  Granch,  589. 

6.  An  executive  proclamation  —  for  instance,  a 
procUmation  removing  a  restriction  upon  com- 
mercial intercourse  with  the  inhabitants  of  a 
state  in  insurrection — takes  effect  when  it  is  duly 
signed  and  sealed,  and  deposited  in  the  depart- 
ment of  state,  and  affects  the  rights  to  property 
of  parties  to  transactions  enterea  into  thereafter 
without  regard  to  actual  publication.  [Miller, 
FiBLD,  Bkadlbt,  and  Hunt,  JJ.,  dtssentinii^.] 
Lapeyre  v.  United  States,  17  Wal.  191 ;  United 
States  V.  Norton,  97  U.  S.  164. 

7.  It  takes  effect  on  the  beginning  of  the  day 
on  which  it  is  so  filed,  etc.  United  States  v. 
Norton,  97  U.  8. 164. 

Acts  through  Heads  of  Departments. 
See  IkBcuTiYE  I)bpabtmshts,  3,  4. 


'  —  continued, 

Ap^)ecUs  in  Pre-emption  Cases — 'Power  to 
hear. 
See  LiLKDs  of  United  States — Land 
Office,  33. 

Authority  —  What  is  an  Exercise  thereof. 

See  Receiver  of  Public  Monet,  19, 20. 
Commander-in-chief —  Power, 

See  Armt,  29  et  seq. 

Commander-in-chief  —  Power  —  May  direct 
commitment  of  one  duly  sentenced  for  at- 
tempting to  desert  from  the  Navy, 
See  Navy,  22. 

Commander-in-chief  —  Power   to    establish 
Provisional  Courts  in  Time  of  Civil  War. 
See  Provisional  Court,  1. 

Instructions  to  Cammaniler  of  Public  armed 
Vessel  as  Justification  for  Illegal  Act, 
See  Navy,  7. 

Legislation  —  Approval  of  Bill  —  Affixing  of 
bate,  not  necessary. 
See  Statutes  —  Enactkent,  7. 
Militia  —  Power  to  call  out. 

See  Militia,  1,  2. 
Pardoning  Power  —  In  general  —  Effect. 
See  Pardon.    See  also  Abandoned  and 
Captured  Property,  6. 

Prize  Court  —  No  Power  to  establish. 
See  Prize  —  Jurisdiction,  10. 

Proclamation  of  Suppression  of  Rebellion. 
See  Abandoned  and  Captured  Prop- 
erty, 25. 

Proclamation  of  Amnesty  a  Public  Act. 
See  Evidence — Judicial  Notice,  9. 

Public  Lands  —  Power  over  —  Reservation, 
etc. 
See  Lands  of  United  States  —  Dis- 
posal, 4  et  seq. 

Removal  of  Naval  Officer  in  Time  of  War — 
Appointment  of  Successor  as  operating  Re- 
moval. 
See  Navy,  21. 

Trading  with  the  Enemy — License  under  Act 
of  1861  —  President  alone  had  Power  to 
grant. 
See  Blockade,  39. 

Trading  with  the  Enemy  —  License  —  Effect, 
See  Trading  with  Enemy,  8,  12  et  seq. 

War  —  Act  of  Executive  inaugurating  —  Ef" 
feet  on  Contract —  Federal  Question. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 114. 

FBXWKmoVB  —  Presumption  (hat  Things  are 
rightly  done  —  As  to  Possession  of  Part  of  In* 
denture  —  Of  Contract  —  Of  Dissolution  of  Con. 
tract  —  Identity  of  Grantor  —  Grant  of  Public 
Land —  Of  Treasury  Permit — Presumption  that 
Note  paid  was  surrendered.^  If  a  person  who 
is  both  executor  and  trustee  make  a  payment 
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agreeably  to  a  decree  of  court,  he  will  be  pre- 
sumed to  act  therein  in  the  capacity  in  which  the 
act  would  be  rightful  and  effective.  YecUon  y. 
Lynn,  5  Pet.  224. 

2.  The  parties  to  a  foreign  bill  having  liqui- 
dated the  damages  to  the  holder  on  protest  for 
nou-payment,  it  was  held  to  be  presumed  that 
they  adopted  the  proper  rate.  UnUed  States 
Bank  y,  Daniel,  12  Pet.  32. 

3.  Although  a  refusal  to  prodnoe  books  on 
notice  will  warrant  all  fair  intendments  in  favor 
of  secondary  evidence  of  their  contents,  it  is  not, 
of  itself,  an  element  from  which  a  presumption  as 
to  the  point  sought  to  be  proved  can  be  drawn. 
Hanson  v.  Eustace,  2  How.  653. 

4.  If  a  party  produce  one  part  of  an  indenture 
signed  by  the  other  party,  it  is  to  be  presumed 
that  such  other  party  has  possession  of  the  other 
part  signed  by  the  party  producing.  Halleti  v. 
Collins,  10  How.  174. 

5.  Where  the  United  States  has  paid  a  rail, 
road  company  for  carrying  the  mails,  and  the 
company  uas  since  continued  to  carry  them,  it 
will  oe  presumed  that  there  was  a  contract,  within 
the  provision  of  an  internal  revenue  act  assessing 
a  tax  on  the  receipts  of  railroad  corporations 
transporting  the  mails  under  contracts.  Western 
Union  Railroad  Co.  v.  Unked  Stales,  101  U.  S. 
643. 

6.  The  dissolution  of  a  contract  passing  the 
title  to  land  on  a  condition  subsequent,  for  breach 
of  the  condition,  and  the  recovery  of  possession, 
cannot  be  presumed  from  a  subsequent  convey- 
ance from  the  same  grantor  to  another  grantee. 
Anderson  v.  Bock,  15  How.  323. 

7.  It  is  to  be  presumed  that  a  consignment  of 
merchandise  to  a  foreign  country  is  accompanied 
by  an  invoice.     Turner  v.  Yates,  16  How.  14. 

8.  Wtiere  the  holder  of  bonds  fully  secured 
by  a  first  mortgage,  and  also  of  bonds  insuffi- 
ciently  secured  by  a  second  mortgage  of  the  same 
property,  surrendered  bonds  of  the  latter  class 
upon  a  general  offer  of  the  debtor  to  its  creditors 
to  issue  other  bonds,  a  part  with  the  same  and  a 
part  with  other  security,  in  lieu  thereof,  the  sur- 
render was  held,  in  the  circumstances,  not  to  raise 
a  presumption  of  an  intent  to  give  up  any  rights 
under  the  bonds  of  the  first  ck^,  nor  to  impose 
anv  equitable  obligation  to  yield  such  rights. 
Wabash  {f  Erie  Canal  Co.  v.  Beers,  2  Bkick,  448. 

9.  After  fiftv  years,  it  will  not  be  presumed 
that  a  deed  by  James  S.,  of  A.,  purporting  to  con- 
vey certain  land,  was  not  by  J.  S.,  of  B.,  in  the 
same  county,  who  owned  the  land,  the  weijjht  of 
evidence  tending  to  show  identity.  Mackay  v. 
Easton,  19  Wal.  619. 

10.  In  this  country  there  can  seldom  be  occa- 
sion  to  invoke  the  presumption  of  a  grant  from 
the  government,  except  in  cases  of  very  jincient 
possessions  running  rack  to  colonial  days,  as, 
since  the  commencement  of  the  present  century, 
a  record  has  been  preserved  of  all  such  gran^. 
There  is,  for  instance,  no  presumption  of  an  ear- 
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lier  grant,  where  the  defendant  in  ejectment  for 
a  lot  in  Washington  traces  title  through  a  con- 
veyance duly  executed  in  1866,  by  the  mayor 
under  authority  of  an  act  of  congress,  and  the 
phuntiff  relies  on  uninterrupted  and  exclusive 
possession  from  1828  until  the  time  of  the  de- 
fendant's entry  in  1867.  Oaksmith  v.  Johnston, 
92  U.  S.  343. 

U.  Where  a  statute  makes  a  deed  of  land  al- 
ready sold  by  certain  public  officers  prima  facie 
evidence  of  title  to  the  purchaser,  compliance 
with  the  terms  on  which  the  sale  was  to  be  made, 
e.  g.,  sufficient  notice,  is  to  be  presumed,  and  the 
burden  of  proving  non-compliance  is  on  liim  who 
asserts  it.    Mumford  v.  WardweU,  6  Wal.  423. 

12.  The  grant  of  a  treasurv  permit  to  buy  cot- 
ton, made  under  regulations  allowing  a  ff rant  only 
where  the  country  was  occupied  by  the  federal 
forces,  raised  a  presumption  that  tiie  country  to 
which  the  permit  extended  was  so  occupied. 
Butler  V.  Maples,  9  Wal.  766. 

13.  Notes  paid  are  presumed  to  have  been 
surrendered  at  the  time  of  payment.  Lyman  v. 
United  States  Bank,  12  How.  225. 

Abandonment  of  Demurrer  in  Equity. 

See  Appeal  and  Erbor  —  P&ocsedings 

ABOVE,  321. 

Abandonment  of  Right  to  Letters-patent, 
See  Patent  —  Issue. 

Acceptance  of  Goods  sold — When  presumed. 
See  Sale  — What  constitutes,  45  et  seq. 

Acceptance  of  Official  Bond. 
See  Bank,  59. 

Acts  of  Corporations  —  Presumptions  appli- 
cable thereto. 
See  Corpobatiok  —  Suits,  25. 

Appeal  or  Error —  What  presumed  on. 

See  Appeal  and  Error — Proceedings 
ABOVE,  309  et  seq. 

AppealJfond  —  When  presumed  to  be  for  a 
Steffi/dent  Sum. 
See  Appeal  and  Error  —  Pboceebings 

ABOVE,  319. 

Appraisement  presumed  to  be  made  at  Col- 
lector's  Request, 
See  Duties — Assessment,  23. 

Authority  —  Acts  of  Parents  respecting  Es- 
tales  of  their  Children. 
See  Evidence  —  Weight  and  Conclu- 
siveness, 11. 

Bank^s  Negligence  in  misplacing  Bill  received 
for  Collection. 
See  Bank,  31. 

BiU  indorsed  to  Treasurer  of  United  States 
presumed  to  have  been  taken  in  Lawful  Dis- 
charge of  Duty. 
See  u  NiTED  States  —  Sum,  3. 

Blockade  presumed  to  co^Uinue  until  Notice  of 
Discontinuance. 
See  Blockade,  5. 
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FBXWKmOllS  —  continued. 

Board  of  Survey — Presumption  in  Favor  of 
Finding. 
See   Contract  —  Ps&FOKMAnrcB     and 
Bbeacd,  29. 

Citizenship  necessary  to  Jurisdiction  —  When 
presumed,  Papers  being  destroyed. 
See  Removal  op  Causes,  91. 

Citizenship — When  presumed  from  Residence. 
See  CiBCUiT  Couet  —  Jurisdiction,  53. 

Compliance  with  Conditions  attached  to  Power 
to  cotivey,  when  conclusive. 
See  Agency,  7. 

Consent  of  Executor  —  Presumed  from  Long 
Possession  by  Legatee, 
See  Devise  and  Legacy,  80. 

Conse<pAences  of  Acts  —  Presumption  of  Inr 
tentxon. 
See    Bankruftct  —  Prior    Transac- 
tions, 50. 

Constitutionality  of  Statute  —  Presumption  in 
Favor, 
See  Statute  —  Construction,  16, 17. 

Continuance  of  Domicile  — Domicile  of  Widow 
presumed  to  be  that  of  the  Husband, 
See  Domicile,  1. 

Conveyance  presumed  from  giving  Notes  for 
Purchase-money, 
See  Vendor  and  Purchaser — In  gen- 

ERAL,  11. 

Damage  to  Tow  —  When  it  raises  Presump- 
tion of  Want  of  Care  and  Skill  on  Part  of 
Tug. 
See  Tugs  and  Towage,  2. 

Death,  when  presumed  —  Within  Seven  Years, 
See  Death,  4  et  seq. 

Deed — Whole  of  a  Large  Tract  ofLandpre^ 
sumed  to  have  been  held  under  an  Ancient 
Deed. 
See  Ejectment — In  general,  21. 

Deed  of  Partition  between  Joint  Tenants  — 
Whm  presumed. 
See  Joint  Tenaitts,  2. 

Deed,  when  presumed  to  have  been  delivered. 
See  Deed  —  Delivery,  3  et  seq. 

Discharge  and  Extinguishment   of  Trust  — 
Reconveyance  —  When  presumed. 
See  Trust  — Trustee,  36-38. 

Discharge  of  Official  Duty. 

See  Abandoned  and  Captured  Prop- 
erty, 27,  28. 
Ejectment  —  Proof  of  Title  as  raising  Pre- 
sumptionof  Possession  within  Statute  Period, 
See  Ejectment — In  general,  22. 
Error —  Presumption  against. 

See  Appeal  and  Error — Proceedings 

ABOVE,  438. 
Exemplification  of  Copies  of  State  Statutes — 
Authority  of  Person  sealing  presumed. 
See  Evidence  —  Documentary,  40. 


PBXSUKFnOllS  —  contmued. 

Findings  in  Uie  Admircdty  —  Presumptions 
favorable. 

See  Appeal  and  Error — Proceedings 
ABOVE,  330  et  seq. 

Fraud  from  Lapse  of  Time  —  Presumption 
against  Imputation. 
See  Fraud  —  In  general,  8. 

From  Evidence,  mixed  of  Law  and  Fact  — 
For  Court. 
See  Jury,  26. 

Grant  —  Public  —  Presumption  in  Favor. 
See  Lands  op  States  —  Georgia,  7. 

Grants  by  Spanish  Governors  of  Florida,  etc, 
—  Regularity,  etc. 
See  Lands  op  IJnited  States  —  Grants 
prom  Former  Governments,  161, 162, 
169, 195,  207. 

Grant  of  Lands  —  Presumption  of  Regularity, 
See  Lands  op  States  —  North  Caro- 
lina AND  Tennessee. 

Grant —  When  presumed. 

Sec  Grant,  .4  ;  Limitation  —  Adverse 
Possession,  33  et  seq. 

Jndorser^s  Possession  of  Indorsed  Paper  — 
Presumption  from. 
See  Bills  and  Notes  —  Indorsement,  6. 

Infringement  of  Patent  —  No  Presumption 
that  Persons  who  bought  of  Infringer  would 
have  bought  of  Patentee. 
See  Patent  —  Inpringement,  172. 

Instructions  to  Jury  —  What  presumed   in 
Aid. 
See  Appeal  and  Error — Proceedings 

ABOVE,  316. 

Insurers  presumed  to  know  State  and  Incidents 
of  Trade  in  which  Property  is  embarked. 
See  Insurance — Marine,  15. 

Issue  of  Citation  is  to  be  presumed,  and  may  be 
proved  aliunde. 

See  Error — Bringing  and  perpect- 

ING,  77. 
Joint  Tenancy  —  Land  held  in  Joint  Names 
of  several  presumed  to  he  held  in  Joint  Ten" 
ancy  or  Tenancy  in  Common, 
See  Partnership,  9. 

Judgments  and  Decrees  —  Presumptions  favor- 
ing. 
See  Judgment  —  Conclusiveness,  6. 

Judgment  against  Executor  de  Bonis  Propriis 
for  Costs  —  Regularity  presumed. 

See  Executor  and  Administrator  — 
Suits,  36. 

Judgment  —  Presumption  in  Favor, 

See  Appeal  and  Error  —  Proceedings 
ABOVE,  352,  382;  Conpiscation,  48, 
49. 

Judgment  —  Satisfaction    of  after    Twenty 
Years, 
See  Judgment  —  Satispaction,  I 
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FBESiniFTIOn  —  continued. 
Jurisdiction  of  Court  of  General  Jurisdiction 
—  Presumption  in  havor. 
See  Ck)UBT  —  In  generax,  34  et  seq. 

Jurisdiction  of  Federal  Courts  — No  Presump- 
tion in  Favor. 

See  FEDEKA.L  COUKTS — JUBISDICTION,  41. 

Jury  presumed  to  have  been  waived,  when. 
See  Appeal  and  Ebboe  —  Pboceedings 

ABOVE,  374. 
Land  Company  described  in  Deed  as  Grantee 
presumed  capable  of  taking. 
See  Deed  —  Requisites,  9. 

Legitimacy  —  Presumption  tn  Favor. 
See  Legitimacy. 

License  to  use  Patented  Invention. 
See  Patent — License. 

Marriage  by  one  habited  as  a  Priest. 
See  Mabbiagb,  10. 

Marriage  presumed  to  be  contracted  in  Good 
FaUh. 
See  Descent,  13. 
Members  of  Firm  presumed  to  have  Access  to 
Books  of  Firm,  etc.  —  Knowledge  of  Part- 
ner —  When  imputed  to  Firm. 
See  Fabtnebship,  37-39. 

Naturalization  from  long  holding  of  Land. 
See  Natubalization,  13. 

Necessity  —  Proof  of  Necessity  for  Supplies, 
etc.,  to  Ship  raises  Presumptum  of  Necessity 
for  Credit,  etc. 

See  Mabitike  Lien,  11, 15, 18. 

Neutral  Ownership  —  Presumption,  how  re- 
pelted. 

See  Fbize  —  Pbacticb,  34. 

Notice  —  Purchaser  at  Sale  by  Executor  pre- 
sumed to  have  Notice  of  Want  of  Power. 
See  ExECUTOB  and  Administbatob  — 
PowEBS  AND  Liabilities,  55. 

Omnia  Rite,  etc.  — Acts  of  Public  Officer  — 
Presumption  of — Discharge  of  Duty. 
See  Ofpiceb,  33  et  seq. 

Omnia  Rite,  etc.  — Adjourned  Term  of  Court 
presumed  to  have  been  regularly  called  and 
held. 
See  CouBT,  36. 

Omnia  Rite,  etc.  —  Applies  how,  in  Acknowl- 
edgment of  Deed. 
See  Deed  —  Acknowledgment,  6. 

Omnia  Rite,  etc.  —  Applies  in  Confiscation 
Proceedings. 
See  Confiscation,  34,  47-49. 
Omnia  Rite,  etc.  —  Applies  on  Support  of  a 
Warrant  of  Arrest  in  Due  Form. 
See  Criminal  Pbocedube,  3. 

Omnia  Rite,  etc.  — Applies  on  Error  where  the 
Record  does  not  show  Regularity  respecting 
Jury. 

See  Appeal  and  Ebbob — Pbocexdings 

ABOVE,  31L 


PBXSUKFTIOHB  —  continued. 

Omnia  Rite,  etc.  —  Applies  to  Judicial  Sales, 
Judgments,  Orders,  etc. 
See  Exbcutob  and  Administbatob — 
PowEBS  AND  Liabilities,  45  et  seq. 

Omnia  Rite,  etc.  —  In    Case  of  Sale,  etc., 
of  Abandoned  and  Captured  Property. 
See  Abandoned  and  Captubbd  Pbop- 
ebtt,  37,  38. 

Omnia  Rite,  etc.  —  Commissioner  of  Patents 
—  Presumption  tn  Favor  of  Regularity  of 
Act. 
See  Patent  —  Issue,  47. 

Omnia  Rite,  etc.  —  Person  capable  of  acting 
in  Two  Capacities,  presumed  to  act  in  One 
which  would  render  Act  rightful. 
See  Pbesumption,  1. 

Omnia  rite,  etc.  —  President  presumed  to  have 
directed  the  giving  of  Civil  Jurisdiction  to 
Provost  Court. 
See  CouBT,  39. 

Order  or   Consent   of  Parties  for  Further 
Proof  when  Parties  Join  in  executing  Com-' 
mission. 
See  Admibaltt  —  Pbacticb,  88. 

Ouster  not  presumed  in  Favor  of  Intruder. 
See  Limitation  —  Advebsb  Possession, 
37. 
Partition  — When  presumed  from  Lapse  of 
Time,  etc. 
See  Pabtition,  4. 

Patent  for  Public  Lands — Presumed  to  have 
been  regularly  issued. 
See  Lands  of  United  States  —  Patent, 
44. 

Payment  of  Mortgage  Debt  —  Mortgagee  in 
Possession. 
See  Mortgage — Payment,  3. 

Petition  for  Removal  not  in  the  Record  — 
Presumed  defective  and   therefore   disre* 
garded. 
See  Removal  of  Causes,  93. 

Power  to  Tax —  Relinquishment  not  presumed. 
See  Tax  —  Poweb,  84  et  seq. 

Property  purchased  by  Wife  when  HwAand  is 
insolvent  presumed  not  to  have  been  pur- 
chased with  her  Funds. 
See  Fbaudulent  Conveyance,  33. 

Record,  etc.,  on  Error  to  State  Court  —  Pre- 
sumption in  A  id. 
See  Ebbob  to  State  Coubt — Pboceed- 
INGS  ABOVE,  39  et  seq. 

Regularity  of  Sale  by  Executor  or  Adminis- 
trator for  Payjnent  of  Debts  —  Judgments, 
Orders,  etc. 
See  ExECUTOB  and  Administbatob  — 
PowEBs  AND  Liabilities,  48  et  seq. 

Reissued  Letters-patent  presumed  to  be  for 
same  Invention  as  Original. 
See  Patent  —  Reissue,  44. 


1611 


DIGEST  OP  DECISIONS. 


1612 


FBXSUIIFTIOHB  —  continued, 

Restrictums  on  Rights  of  Absolute  Oumenhip 
in  Lands — Not  presumed. 
See  Debd  —  Constboction,  26. 

Sale  on  Foreclosure  —  Favorable  to  Regu- 
larity, 
S^  lUiLHOAD  —  Mortgage,  66. 

Secretary  of  a  Department — Act  of  presumed 
to  be  done  by  Direction  of  PresulerU, 

See  EXBCUTIYE  DEPAKTMkNTS,  3,  4. 

Shareholder  —  When  one  is  presumed  to  be. 
See  CoBPO&ATiON  —  Shabes,  16. 

State  presumed  to  recognize  the  Fourteenth 
Amendment  as  binding. 
See  GiYiL  Rights,  4,  5. 

Substantive  Fact  not  found,  but  supported  by 
Evidence,  not  presumed. 
See  Afteal  and  Ebbob — Pboceeoings 

ABOVE,  390. 
Sufficiency  of  Cause  for  striking  out  Suffi. 
dent  Answer. 
See  Appeal  and  Ebbob — Pboczeddigs 

ABOVE,  320. 
Sureties  in  Administration  Bond  —  Presump- 
tion against. 
See  ExECUTOB  and  Adkinistbatob  — 
PowEBS  AND  Liabilities,  71. 
Surrender  of  Notes  that  have  been  paid-^ 
Presumed. 
See    Yendob   and    Pxtbchaseb  —  In 

GENEBAL,  12. 

Surrender  of  Tenancy — When  presumed. 
See  Landlobd  and  Tenant,  36. 

ITuxt  Things  remain  as  they  were. 

See  Fbdbbal  Coubts  —  Jobisdiction, 
26. 

Title  presumed   from    Long    Possession  — 
Lands  held  under  Spanish  Grant  in  Louisi- 
ana  —  Forty  Years. 
See  Lands  op  United  States  —  Gbants 

FBOM  FOBMEB  GOVEBNMENTS,  215. 

Usury  not  to  be  presumed. 

See  UsUBT,  33,  35. 
Verdict — Presumption  after. 

See  Pleading — Aidbb  bt  Yebdigt,  2 
et  seq. 

Waiver  of  Lien  for  Purchase-money  —  Note 
therefor. 
S^  Vendob  and  Pubghaseb  — ^Vbndob's 
Lien,  9. 
Will  of  Personalty  supposed  to  speak  accord- 
ing to  Law  of  Domicile. 
See  Devise  and  Legacy,  7. 
Withholding  Evidence  —  Presumption  there' 
from. 

See  Duties — Penalties  and  Eobfsit- 

UBBS,  57. 

VUMABT   SVIBSHGB  —  What  constitutes,  etc. 
See  EviDBNCB — Pbqcabt  and  second- 

ABT. 


FBINGZPAL   AHD    AiOiEST  —  In  general. 
See  Agency. 

FBOrCZPAL    AHD    BUBEXT  —  In  generoL 

See  SUBETYSHIP. 

PBIOBITT  —  Invention  —  In  general. 
See  Patent. 

Mortgages  —  In  general  —  As  against  other 
Liens. 
See  Railboad  —  Mobtoagb,  33  et  seq. 

Payment  —  In  general. 
See  Payment. 

PBDOnSB   07    WKBL^  Who  is -^Resident  of 
Loyal  State. 
See  Wab,  24. 

FBI7ATXSB  —  Construction  and  Proof  of  Com- 
mission—  What  is  Breach  of  Owner's  Bond-^ 
Collusive  Capture  —  Validity  of  Capture.']  Tlie 
commission  of  a  privateer  is  qualified  and  limited 
by  the  act  under  which  it  issued,  and  subject 
to  lawful  instructions  of  the  president.  The 
Thomas  Gibbons,  8  Cranoh,  421. 

2.  If  a  privateer  cruising  under  a  commission 
from  a  government  not  acknowledged  by  the 
United  States  be  lost  after  making  a  capture, 
the  previous  existence  of  the  commission  may  be 
proved  by  parol.     The  Estrella,  4  Wheat.  298. 

3.  Altnough  the  seal  to  the  commission  of  a 
government  not  acknowledged  by  the  govern* 
ment  of  the  United  States  caunot  prove  itself, 
vet,  that  the  vessel  cruising  under  the  oommis- 
«on  is  employed  by  such  government  ma;  be 
proved  by  other  evidence,  without  proof  of  the 
seal.    lb, 

C  A  collusive  capture  and  a  violation  of  the 
revenue  laws  by  a  privateer  are  a  breach  of  the 
condition  of  the  owner's  bond  given  under  the 
act  of  June  26,  1812  J[  3  (2  Sts.  759).  Greeley 
V.  United  States,  8  meat.  257. 

5.  Every  case  of  alle^  collusive  capture  is 
to  be  tried  on  its  own  circumstances,  but  it  is  a 
circumstance  to  be  noticed  that  the  captor  made 
another  capture  on  the  same  cruise  which  has 
been  pronounced  collusive.  The  Experiment,  8 
Wheat.  261. 

6.  Although  the  commission  of  a  privateer  is 
not  avoided  by  the  making  of  a  collusive  capture, 
the  captor  acquires  no  title  to  the  prize,    ib. 

7.  The  faci  that  a  privateer  is  commanded  by 
an  alien  enemy  does  not  iuvalidat^  her  captures. 
The  Mary  and  Susan,  1  Wheat.  46. 

8.  A  commission  issued  by  the  "  brigadier " 
of  an  unknown  and  unacknowledged  republic,  or 
the  "  generalissimo  "  of  a  province  of  a  foreign 
power,  does  not  authorize  an  armed  vessel  to 
make  captures  at  sea.  United  States  v.  Klintock, 
5  Wheat.  144. 

Augmentation  of  Force  — What  constitutes. 
See  Neutbality,  2. 
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PSIYATEEB  —  continued. 
Captures  —  Jurisdiction, 

SeeF&izE — Jurisdiction,  5,  6. 

Conwussion  to  Cruise  under  Spanish  Treaty 
0/1795. 
See  Treaty,  31. 

Illegal  Equipment  —  Capture  — Restitution, 
See  Capture  —  Restitution,  1. 

Oioners  responsible  for  Acts  of  Officers  and 
Crew. 
See  Capture — Captor's  Duties,  etc., 
7,13. 

Repairs  in  Foreign  Port  —  Right  to  make. 
See  Treaty,  13. 

PBIYATEEBIir 0  —  Jurisdiction    in    Equity  — 
Action  on  Bond. 
See  EquiTY —  Jurisdiction,  26. 

PBIYILEOS  —  Members  of  Congress  —  Constitu- 
tion —  Speech  or  Debate. 
See  Congress,  24. 

Privileaes  and  Immunities  of  Citizenship  — 
Application  of  Constitutional  Provisions  re- 
specting. 
See  Citizen,  6  et  seq, 

FBIVILEaSD  COMXVmCATIOV^  What  consti- 
tutes—  When  actionable  —  MaUce,  etc. 
See  Libel  and  Slander. 

mVITT  —  Contract  —  In  general. 

See  Contract  —  What  constitutes,  23 
et  seq. ;  Specific  Performance,  29. 

Contract — No  Privity  between    Bank    and 
Payee  of  Check. 
See  Check,  6. 

Estate  —  Devisee  to  Uses  and  Cestui  que  Use, 
See  Trust — Creation  and  Construc- 
tion, 13. 

Who  are  Privies. 

See  JuDOHENT  —  Conclusiveness,  117. 


—  Jurisdiction  in  Prize  Matters. 
See  Prize  —  Jurisdiction. 
Practice  in  Prize  Matters, 
See  Prize — Practice. 

FBIZB  ^  JUBISDICnOF  ~  What  Courts  hax>e 
Jurisdiction  —  Courts  of  what  Power  — ^  Juris- 
diction in  what  Cases.'\  A  decree  in  a  prize 
cause,  rendered  bv  the  "  court  of  appeals  in  cases 
of  capture  "  established  under  the  articles  of  con- 
federation, not  having  been  executed,  it  was  held 
that  the  district  court  had  jurisdiction  of  a  libel  to 
enforce  it.  Penhallow  v.  Doane,  3  Dal.  54 ;  Jen- 
nings V.  Carson,  4  Cranch,  2. 

2.  Where  an  appeal  in  a  prize  cause  from  the 
highest  court  of  New  Hampshire  to  congress, 
taken  before  the  establishment  of  the  "  court  of 
appeals  in  cases  of  capture  "  under  the  articles 


FBIZE  —  JXTBISDICfnOF  —  continued, 

of  confederation,  was  referred  to  the  commis- 
sioners of  appeal,  and,  after  such  establishment, 
was  heard  and  adjudicated  by  the  court  of  ap. 
peals,  it  was  held  that  the  decree  was  coram 
judice  and  binding.  Penhallow  v.  Doane,  3  Dal. 
54. 

3.  The  court  of  appeals  in  prize  causes  estab- 
lished bj  the  continental  congress  had  power  to 
reverse  the  sentence  of  a  state  court  of  admiralty. 
United  States  v.  Peters,  5  Cranch,  115. 

C  Where  a  captured  vessel  is  abandoned  at  sea 
by  the  captor,  and,  being  thus  derelict,  is  taken 
possession  of  by  a  neutral  and  brought  into  a 
neutral  port  and  libelled  for  salvage,  the  district 
court  has  jurisdiction  of  the  libel,  and  may  pro- 
ceed to  adjudicate  on  the  claims  of  captors  and 
owners  to  the  surplus.  McDonough  v.  Vannery, 
3  Dal.  188. 

5.  The  exclusive  cognizance  of  prize  questions 
belongs  in  general  to  the  capturing  power.  If, 
thererore,  one  of  our  privateers  recapture,  bring 
in,  and  libel  a  duly  commissioned  pnvateer  of  a 
neutral  power,  the  court  cannot  entertain  juris- 
diction of  a  claim  against  her  for  a  tortious  cap- 
ture of  an  American  vessel,  althou^  that  vessel 
be  no  longer  in  the  captor's  possession,  and  there- 
fore not  to  be  proceeded  against  in  the  captor's 
courts.    V Invincible,  1  Wheat.  238. 

6.  But  the  court  will  take  jurisdiction,  to  in- 
quire if  the  privateer  be  duly  commissioned,  or  if 
slie  have  Tiolated  our  neutral  rights  by  using  our 
territory  to  increase  her  force.    lb. 

7.  Although  the  exclusive  cognizance  of  prize 
questions  belongs,  in  general,  to  tiie  capturing 
power,  yet  if  the  capture  be  brought  infra  prc^ 
sidia  ofa  neutral  power,  that  power  may  inquire 
whether  its  neutrality  has  been  violated,  and,  if 
it  has  been,  it  must  restore  the  property.  The 
Estrella,  4  Wheat.  298 ;  The  Santissima  Trini- 
dad, 7  Wheat.  283. 

8.  Although  propertv  captured  by  a  vessel 
fitted  out  in  violation  of  our  neutrality  may  be 
condemned  by  the  belligerent's  court  of  prize, 
while  in  one  of  our  ports,  if  still  in  the  possession 
of  the  captor ;  yet,  if  the  property  has  been  ar- 
rested by  process  issuing  out  of  our  court,  and  the 

Sossession  of  the  captor  thus  devested,  a  con- 
emnation  will  not  be  valid.     The  Santissima 
Trinidad,  7  Wheat.  283. 

9.  A  court  of  the  capturing  power  may  pro- 
ceed to  adjudicate  and  condemn  without  posses- 
sion of  the  captured  property,  where  distance  and 
the  weakness  of  the  captor's  force  excuses  him 
from  sending  it  in.  Jecker  v.  Montgomery,  18 
How.  110. 

10.  Neither  the  president  nor  any  inferior 
executive  officer  has  any  power  to  establish  a 
court  of  prize  competent  to  teke  jurisdiction  of  a 
case  of  captureyurs  belli,  Jecker  v.  Montgomery, 
13  How.  498. 

U.  The  district  court  has  no  jurisdiction  of  a 
libel  against  a  privateer  commissioned  by  a  foreign 
belligerent  power  for  damages  for  the  capture  of 
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an  American  vessel  as  prize,  such  vessel  not  being 
within  the  United  States,  but  infra  prcBsidia  of 
the  captor.    United  States  v.  Peters,  3  Dal.  121. 

12.  Property  captured  as  prize  of  war  is  not 
attachable  at  the  suit  of  a  private  partv.  Anv 
demand  a^nst  it,  as,  e.  g.,  a  demand  for  work 
and  materiab,  supported  bv  the  usual  maritime 
lien,  must  be  considered  and  adjusted  in  the  prize 
court.     The  Nassau,  4  Wal.  634. 

13.  The  jurisdiction  of  a  court  of  admiralty 
over  a  vessel  captured  ytxre  belli  is  determined  by 
the  fact  of  capture :  the  filing  of  a  libel  is  not 
necessary  to  create  it.    lb, 

14.  A  district  court,  sitting  as  a  court  of  prize, 
may  hear  and  determine  all  questions  respecting 
claims  arising  after  the  capture  of  the  vessel.  The 
Siren,  7  Wd.  152. 

15.  Cases  of  recapture  are  cases  of  prize,  and 
to  be  nroceeded  in  as  such ;  and  restitution  is  to 
be  maae  absolutely,  or  conditionally,  or  refused,  as 
the  case  requires.     The  Adeline,  9  Cranch,  244. 

Supreme  Court  Jurisdiction  appellate  only. 
See  SuFBJSME  Couet — Ju&isdiction,  34. 

mZE — FRAGTIGE  —  In  general  —  Authority 
of  English  Prize  Law  —  Parties  —  Plead- 
ing —  Test  Affidavit  —  Questions  open  — 
Postponement  —  Sentence  —  Distribution 
—  Custody  and  Sale  of  Property — Liabil- 
ity of  Prize  Agent,  etc. 
See  pi.  1-28. 

Practice  as  to  Evidence,  in  general  —  What 
justifies  Condemnation  —  Presumptions  — 
Burden  of  Proof 
See  pi.  29-51. 

Further  Proof  when  allowed. 
See  pi.  52-73. 

Agreements  in  Prize  Court  made  under  Mis- 
take, set  aside. 
See  pi.  74. 

Jn  general  —  Authority  of  English 


Prize  Law —  Parties  — Pleading  —  Test  Affi- 
davit — Questions  open  — Postponement  —  Sen- 
tence —  Distribution  —  Custody  and  Sale  of 
Property  —  Liability  of  Prize  Agent,  etc.'}    The 

Srize  law  of  Great  Britain  having  been  ours 
efore  our  separation  from  her,  and  having 
remained  ours  so  far  as  adapted  to  our  con- 
dition and  so  far  as  not  varied  by  any  compe- 
tent power,  decisions  of  prize  questions  in  tuat 
country,  although  not  ot  authority,  will  be  re- 
ceived with  respect,  and,  if  decided  on  ancient 
principles,  will  not  be  entirely  disregarded,  unless 
very  unreasonable,  or  founded  on  constinictions 
elsewhere  rejected.  Thirty  Hogsheads  of  Sugar 
V.  Boyle,  9  Cranch,  191. 

2.  Although,  in  general,  proceedings  for  con- 
demnation as  prize  snould  be  in  the  name  of  the 
United  States,  a  decree  in  a  cause  conducted  in 
the  name  of  the  captor  will  not  be  reversed 
after  a  long  litigation  without  objection  on  that 
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score  before  the  argument  in  the  supreme  court. 
Jecker  v.  Montgomery,  18  How.  110. 

3.  A  libel  in  prize  is  sufficient  if  it  allege, 
generally,  a  capture  as  prize  of  war,  without 
alleging  the  cause  of  seizure,  llie  Andromeda. 
2  Wal.  481. 

4.  Forfeiture  of  the  property  precludes  the 
owner  from  appearing  as  a  claimant  in  a  prize 
proceeding,  although  no  steps  have  been  taken  to 
enforce  the  forfeiture.   The  Venus,  8  Cranch,  253. 

5.  The  holder  of  a  bottomry  bond  cannot 
claim  in  a  prize  cause.   The  Mary,  9  Cranch,  126. 

6.  If  tne  principal  is  without  the  country,  or 
at  a  great  distance  from  the  court,  the  claim  and 
affidavit  may  be  made  by  an  agent.  The  Ade. 
line,  9  Cranch,  244. 

7.  The  test  affidavit  should  state  that  the 
property  at  the  time  of  shipment  and  capture  did 
oelong,  and,  if  restored,  would  belong,  to  the 
claimant    A. 

8.  Whether  the  captor  was  duly  commis- 
sioned is  a  question  which  the  claimant  cannot 
raise,  it  being  a  question  only  between  the  cap- 
tor and  the  government.  The  Dos  Hermanos, 
2  Wheat.  76 ;  The  Amiable  Isabella,  6  Wheat.  1. 

9.  Statement  of  the  course  of  proceedings 
where  the  captor  has  improperly  made  sale  of 
the  prize,  or  neglected,  or  unreasonably  delayed, 
to  submit  the  question  of  prize  or  no  prize  to  the 
proper  court.  Jecker  v.  Montgomery,  13  How. 
498. 

10.  If  the  character  of  captured  property 
apfjear  to  be  ambiguous  or  neutral,  and  no  claim 
be  interposed,  the  cause  will  be  postponed  for  a 
year  ana  a  day ;  and  if  no  claimant  app^r»  the 
property  will  then  be  condemned.  The  Harri- 
son, 1  Wheat.  298. 

11.  Condemnation  subject  to  appeal  is  not  final, 
and  therefore  not  definitive  within  the  meaning 
of  the  treaty  of  the  United  States  with  France  of 
December  21, 1801.     Hie  Peggy,  1  Cranch,  103. 

12.  A  sentence  of  condemnation  as  prize  does 
not  establish  any  particular  fact,  without  which 
the  sentence  may  have  been  rightly  pronounced. 
Thus,  it  is  not  conclusive  of  the  question  whether 
the  leffal  title  was  in  a  neutral.  Maley  v.  Shot- 
tuck,  3  Cranch,  458. 

13.  The  rule  of  the  law  of  nations  that  a 
sentence  of  condemnation  devests  the  title  of  the 
original  owner  and  vests  it  in  the  captor  or  his 
sovereign,  which  was  also  the  rule  under  the  sal- 
vage act  of  March  3,  1800  (2  Sts.  16),  was  un- 
changed by  the  act  of  June  26, 1812,  f  5  (2  Sts. 
760).  Thus,  under  those  acts  a  citizen's  vessel 
captured  by  the  enemy  and  condemned,  and  after- 
wards captured  from  the  enemy  by  an  American 
privateer,  was  not  restored  to  the  original  owner 
on  payment  of  salvage,  but  condemned  as  ene- 
my's property.     The  Star,  3  Wheat.  78. 

14.  The  sentence  of  condemnation  relates  to 
the  capture,  and  affirms  a  sale  made  by  the  cap- 
tor before  condemnation.  Williams  v.  Armroyd, 
7  Cranch,  423. 
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15.  Condemnation  of  the  vessel  as  enemy's 
property  for  want  of  claim  will  not  estop  tbe 
claimant  of  the  car^o  from  proving  in  the  same 
cause  that  she  was  m  fact  not  enemy's  property. 
The  Mary,  9  Crancli,  126. 

16.  Whoever  claims  under  a  condemnation  as 
prize,  most  show  that  he  is  a  bona  fde  pur- 
chaser for  a  valuable  consideration,  unaffected  by 
participation  in  the  violation  of  our  neutrality  by 
the  captors.    La  Nereyda,  8  Wheat.  108. 

X7.  A  prize  court  cannot  award  a  percentage 
of  prize-money  to  an  agent  whom  the  captors 
have  appointed,  and  to  whom  they  have  bound 
themselves  to  pay  such  perceutage,  and  re- 
quested **  the  proper  officers  of  government "  to 
pay  the  same  before  paying  over  the  prize-money 
for  distribution,  but  will  turn  him  over  to  the 
officers  intrusted  with  the  distribution.  The  At- 
lanta, 3  Wal  425. 

18.  In  determining,  for  the  purposes  of  the 
distribution  of  prize-monev,  unaer  the  act  of 
July  17, 1862  (12  SU.  600),  whether  the  cap- 
tared  vessel  was  of  a  force  equal  or  superior  to 
that  of  the  captors,  it  is  proper  to  consider  as  a 
part  of  that  force  a  vessel  which,  although  not 
actually  fully  engaged,  may  by  its  position,  con- 
duct, and  apparent  purpose  to  come  at  once  into 
action,  have  hastened  the  surrender.    lb. 

19.  An  award  allowing  to  captors  of  certain 
vessels  their  value  as  prize,  and  in  addition  a  per- 
centage of  their  vnlue  as  salvage,  is  erroneous. 
United  States  v.  FarragxU,  22  Wal.  406. 

20.  The  sentence  of  a  competent  foreign  prize 
court)  although  avowedly  contrary  to  the  law  of 
nations,  is  valid  here  because  not  examinable  in 
our  courts.  WillianM  v.  Armroyd,  7  Cranch, 
423. 

21.  A  vessel  libelled  as  prize  is  in  the  custody 
of  the  law,  and  under  control  of  the  court.  Jen- 
nings V.  Carson,  4  Cranch,  2. 

22.  A  prize  court  in  which  the  proceedings 
were  instituted  has  power  to  order  a  sale,  even 
after  an  appeal     lb, 

23.  Wliere  a  decree  condemning  a  vessel  as 
prize  also  ordered  a  sale,  and  an  appeal  was 
taken,  it  was  held  that  although  it  was  irregular 
to  sell  on  that  decree,  the  irregularity  would  not 
nnider  the  captor  liable  for  the  proceeds  of  the 
sale,  which  came  not  into  his  hands,  but  were 
under  control  of  the  court,    lb. 

24.  Under  the  act  of  March  3,  1849  (9  8ts. 
378),  the  proceeds  of  a  prize  should  be  deposited 
in  the  treasury.  Jecker  v.  Montgomery,  18  How. 
110. 

25.  A  prize  agent  who  pays  over  to  the  cap- 
tor the  proceeds  of  the  sale  of  a  prize,  without 
an  order  of  court,  is  responsible  to  the  owner,  if 
restitution  be  decreed,  for  the  net  amount  he 
received.     Hills  v.  Ross,  3  Dal.  331. 

26.  A  prayer  for  general  relief  in  a  libel 
brought  in  a  district  court  of  the  United  States 
to  procure  the  enforcement  of  a  decree  in  a  prize 
cause  rendered  by  the  "  court  of  appeals  in  cases 
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of  capture  "  established  under  the  articles  of  con- 
federation, held  to  allow  a  recovery  of  damages 
for  not  executing  the  decree.     PenhcUlow  v. 
Doane,  3  Dal.  54. 

27.  If  a  capture  be  made  by  a  non-commis- 
sioned  captor,  the  government  may  contest  the 
right  of  the  captor  after  condemnation  and  before 
distribution.    The  Amiable  Isabella,  6  Wheat.  1. 

28.  SerMe,  that  papers  found  on  board  a 
vessel  oollusively  captured  may  be  invoked  in  a 
case  of  libel  by  the  captor  of  another  vessel  cap- 
tured in  like  manner  on  tlie  same  cruise.  The 
Experiment,  8  Wheat.  261. 

29.   Practice  as  to  Evidence,  in  general 

—  What  justifies  Condemnation^  Presumptions 

—  Burden  of  Proof  ."]  In  prize  causes,  the  evi- 
dence to  acquit  or  condemn  must  come  in  the 
first  instance  from  the  papers  and  crew  of  the 
captured  vessel.  The  Dos  Hermanos,  2  Wheat. 
76;  The  Amiable  Isabella,  6  Wheat.  1;  The 
Sally  Magee,  3  WaL  4ol;  The  Sir  WiUiam 
Peel,  6  Wal.  617. 

30.  If  from  the  ship's  papers  and  the  exami- 
nation on  the  standing  interrogatories  the  prop- 
erty clearly  appear  to  be  hostik  or  neutral,  con- 
demnation or  restitution  immediately  follows. 
The  Dos  Hermanos,  2  Wheat.  76. 

31.  Concealment  or  spoliation  of  papers,  al- 
tiiough  calculated  to  excite  suspicion,  is  not  per 
se  sufficient  ground  for  condemnation,  but  is 
open  to  explanation.  The  Pizarro,  2  Wheat. 
227 ;  The  Peterhoff,  5  Wal.  28. 

32.  Spoliation  of  papers  at  the  time  of  cap- 
ture, under  instructions  and  without  explanation 
by  production  of  the  instructions  or  otherwise, 
warrants  the  most  unfavorable  inferences  as  to 
employment,  destination,  and  ownership  of  the 
captured  vessel.     The  Bermuda,  3  Wal.  514. 

33.  The  assertion  of  a  cbiim  fftlse  in  wliole  or 
in  part,  in  connivance  with  the  owner,  or  by  his 
agent,  is  ground  for  condemnation.  The  Amia- 
ble Isabella,  6  Wheat.  1. 

34;  The  selecting  of  a  master,  the  controlling 
of  the  lading,  the  giving  of  instructions  for  the 
voyage  and  as  to  the  destination,  and  other  like 
acts  of  ownership  bv  an  enemy,  in  the  absence  of 
charter-party  or  other  exphuuition,  nmy  repel  a 
presumption  of  neutral  ownership  arising  from 
registry  or  other  documents,  and  warrant  the 
condemnation  of  a  vessel  captured  in  the  emplov- 
ment  of  an  enemy  as  enemy  property.  The 
Bermuda,  3  Wal.  514. 

35.  The  possession  of  neutral  muniments, 
however  regular  and  formal,  if  colorable  only, 
does  not  affect  belligerent  rights.  The  Rugen,  1 
Wheat.  61. 

36.  The  commission  of  a  public  vessel,  signed 
by  the  proper  authorities,  is  conclusive  of  her 
national  character.  The  Santissima  Trinidad, 
7  Wlieat.  283. 

37.  If  in  cases  of  alleged  joint  or  collusive 
capture  there  be  any  doubt,  evidence  other  than 
that  arising  from  the  captured  vessel  or  invoked 
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from  other  prize  causes  may  be  resorted  to. 

The  George,  1  Wheat.  408. 

38.  What  evidence  is  sufficient  to  prove  that 
the  property  captured  is  enemy's  property.  The 
Andromeda,  2  Wal.  481 ;  The  S<dly  Magee,  3 
Wal.  451 ;  The  Bermuda,  3  Wal.  614. 

39.  What  is  not  sufficient.  The  Wren,  6 
Wal.  583. 

40.  In  general,  the  finding  of  goods  on  an 
enemy's  vessel,  bound  to  one  of  the  enemy's 
ports,  raises  a  presumption  tliat  they  are  enemy's 
property.     The  London  Packet,  5  Wheat.  133. 

41.  In  a  prize  court,  the  burden  of  proving  a 
neutral  interest  rests  on  the  claimant.  The 
Amiable  IsabeUa,  6  Wheat.  1 ;  The  Jenny,  5 
Wal.  183. 

42.  Whoever  sets  up  title  under  a  decree  of 
condemnation  as  prize  must  prove  that  the  de- 
cree was  pronounced  by  a  court  having  jurisdic- 
tion for  that  purpose.  La  Nereyda,  8  Wneat.  108. 

43.  And  in  case  of  a  decree  of  a  court  forei^ 
to  the  captors,  it  must  appear  that  the  jurisdic- 
tion was  invoked  by  them.    lb. 

44.  The  examination  of  the  captured  crew 
must  be  taken  on  standing  interrogatories,  and 
not  viva  voce.     The  Pizarro,  3  Wheat.  227. 

45.  If,  preparatory  to  the  first  hearing,  testi- 
mony of  persons  in  no  way  connected  with  the 
vessel  be  taken,  it  should  be  excluded.  The  Sir 
WiUiam  Peel,  5  Wal.  517. 

46.  If  a  transfer  of  the  capturing  vessel  in 
the  port  of  a  belli^rent  under  whose  flag  she 
sails,  be  alleged  to  lustify  the  capture,  the  trans- 
fer must  be  proved  by  bill  of  sale  or  direct  and 
positive  evidence.  La  Conception,  6  Wheat.  235. 
And  see  The  Monte  AUegre,  7  Wheat.  520. 

47.  Ownership  of  caq^  by  an  enemy,  pre- 
sumed from  consignment  m  bill  of  hiding,  may  be 
disproved  by  proof  of  purchase  by  the  consignor  in 
contravention  of  orders  and  subseauent  rejection 
by  the  consignee ;  but  a  test  affiaavit  by  an  al- 
leged agent  of  the  consicpor  to  such  effect,  refer- 
ring to  correspondence  of  parties,  but  not  produc- 
ing it  nor  accounting  for  its  absence,  will  not  suf- 
fice, where  the  cause  has  been  pending  two  years 
and  the  consignor  lias  shown  no  interest  in  the 
proceedings,  and,  so  far  as  appears,  has  never 
Deen  applied  to  in  the  matter.  The  Sally  Ma- 
gee, 3  Wal.  451. 

48.  A  lien  on  enemy's  property  set  up  under 
the  act  of  March  3,  1863  (12  Sts.  762),  protect- 
ing liens  of  loyal  citizens  on  rebel  property,  must 
be  affirmatively  made  out ;  and  the  test  oath  of 
the  chiimant  thereof,  founded  on  correspondence 
and  copies  of  the  invoice,  sworn  to  as  "  believed 
to  be  true,"  the  correspondence  and  copies  not 
being  produced,  and  their  absence  not  being  ac- 
counted for,  will  not  suffice,    lb. 

49.  If  the  owner  of  captured  pronerty  seek 
restitution  in  our  courts  on  tbe  grouua  of  viola- 
tion of  our  neutrality  by  the  captor,  the  burden 
of  proving  such  vioktion  is  on  him.  La  Amistad 
de  Rues,  5  Wheat.  385. 
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50.  If  restitution  of  a  capture  be  claimed  on 
the  ground  of  illegal  augmentation  of  the  captor's 
force  by  the  enlistment  of  men  withm  the  IJuited 
States,  the  burden  ofproving  the  enlistment  is  on 
the  chdmant.     The  Estrella,  4  Wheat.  298. 

51.  But,  enlistment  being  proved,  it  is  for  the 
cantor  to  prove  that  the  persons  enlisted  wero 
subjects  01  the  state  under  whose  flag  the  cruiser 
sailed,  transicnUy  within  the  United  States,  to 
bring  the  case  within  the  saving  provision  of  the 
statutes.  lb.;  The  Santissima  Trinidad,  7 
Wheat.  383. 

52. Further  Proof,  when  allowed]  The 

court  will  order  further  proof,  where  it  does  not 
distinctly  appear  whether  enough  has  been  done 
to  amount  to  a  capture.  T^e  Grotiui,  8  Crandi, 
456. 

53.  So,  if  the  character  of  the  property  appear 
to  be  doubtful,  or  the  case  suspicious.  The  Doe 
Hermanoe,  2  Wheat.  76 ;  The  Amiable  Isabella, 
6  Wheat.  1 ;  The  SaUy  Magee,  3  Wal.  461 ; 
The  Sir  WUliam  Peel,  5  Wal.  517. 

54.  Either  on  motion  and  further  grounds 
shown,  or  by  the  court  acting  on  its  own  motion. 
The  Sir  Williatn  Peel,  5  Wal.  517. 

55.  A  bill  of  ladini^,  consigning  the  goods  to 
a  neutral,  unaccompanied  by  an  invoice  or  letter 
of  advice,  although  insuMcient  to  entitle  tiie 
claimant  to  restitution,  will  lay  a  foundation  for 
the  introduction  of  further  proof.  The  Friend- 
schaft,  3  Wheat.  14. 

56.  If  the  chiimants  have  been  guilty  of  gross 
fraud,  misconduct,  or  illegality,  furtherproof  will 
not  be  allowed.  The  Dos  Hermanoe,  2  Wheat.  76. 

57.  Nor  where  there  is  reason  to  believe  that 
the  applicant  has  suppressed  important  docu- 
mentanr  evidence.  In  such  case,  the  court  will 
proceed  to  condemnation.  The  St.  Lawrence^  8 
Cranch,  434. 

58.  But  otherwise  where  the  documents  not 
produced  below  are  produced  in  the  supreme 
court  in  support  of  the  application,  and  appear 
to  support  the  applicant's  title,  and  do  not  appear 
to  have  been  kept  back  unfairly.    lb. 

59.  An  order,  on  appeal,  for  further  proof  in- 
consistent with  tliat  already  in  the  case,  refused. 
The  Euphrates,  8  Cranch,  385. 

60.  A  claimant's  right  to  an  order  for  further 
proof  is  forfeited  by  any  previous  guilty  conceal- 
ments in  the  case.     The  Gray  Jacket,  5  "Wal.  342. 

61.  A  neutral  claimant  to  whom  no  fraud  is 
imputable  will  not  be  precluded  from  further 
proof  by  suspicion,  nor,  it  seems,  by  proof  of 
spoliation  of  papers  by  the  enemy  master,  carry- 
ing a  cargo  cnicfly  hostUe.  The  Friendschajl,  3 
Wheat.  14. 

62.  Parties  may  apply  for  an  order  for  further 
proof,  and  not  wait  for  the  court  to  make  it  sua 
sponte.     The  Sally  Magee,  3  Wal.  451. 

63.  Further  proofs  will  not  be  stricken  out  on 
appeal  because  the  record  discloses  no  order 
therefor,  where  it  is  apparent,  as,  e.  g.,  from  par- 
ties having  joined  in  taking  them,  either  that 
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PBIZS  -—  FBACnCE  —  continued. 

there  was  an  order,  or  that  theproofs  were  taken 

bj  consent,     n*  Georgia,  7  Wal.  32. 

64.  A  second  order  for  further  proof  may  be 
made  where  the  affidavits  produced  on  the  order 
for  further  proof  are  positive,  but  their  credibility 
is  impairea  by  the  non-production  of  letters 
therein  mentioned.  The  Frances,  8  Cranch,  348. 

65.  The  captors  are  competent  witnesses  on 
an  order  for  further  proof,  where  the  order  ex- 
tends to  both  parties.     The  Anne,  3  Wheat.  435. 

66.  In  the  supreme  court,  prize  causes  are  first 
heard  on  the  evidence  transmitted  from  the  cir- 
cuit court,  and  the  court  will  determine  there- 
from whether  to  allow  further  proof.  The  Lon- 
don Packet,  2  Wheat.  371. 

67.  Further  proof  allowed.  The  Mary,  8 
Cranch,  388 ;  The  Grotius,  Id.  456 ;  The  Haz- 
ard's  Cargo  v.  Campbell,  9  Granch,  203  ;  The 
Adeline,  9  Granch,  244? ;  The  Samuel,  1  Wheat. 
9;  The  Venus,  1  Wheat.  112;  The  George,  1 
Wheat.  408  ;  The  Elsineur,  1  Wheat.  439 ;  The 
Fortuna,  2  Wheat.  161 ;  The  Pizarro,  2  Wheat. 
227;  The  London  Packet,  2  Wheat.  371;  The 
Friendschaft,  3  Wheat.  14;  The  Fortuna,  3 
Wheat.  236  ;  The  Atalanta,  3  Wheat.  409. 

68.  Not  allowed.  The  St.  Lawrence,  8 
Granch,  434;  The  Dos  Hermanos,  2  Wheat. 
76 ;  The  Gray  Jacket,  5  Wal.  342. 

69.  Affidavits,  to  be  used  as  further  proof  in 
prize  cases  in  tlie  supreme  court,  must  be  taken 
under  a  commission.  The  London  Packet,  2 
Wheat  371. 

70.  Depositions  taken  as  further  proof  in  one 
prize  cause  cannot  be  used  in  another.  The  Ex' 
periment,  4  Wheat.  84. 

71.  Ne<;lect  of  a  claimant  to  comply  with  an 
order  for  further  proof  is,  in  ^neral,  fatal  to  his 
claim.    La  Nereyda,  8  Wheat.  108. 

72.  The  failure  of  a  claimant  who  set  up  title 
under  a  decree  of  condemnation  as  prize  to  pro- 
duce a  copy  of  the  proceedings  on  which  the  con- 
demnation was  pronounced,  on  an  order  for  fur- 
ther proof,  hela,  in  the  circumstances,  his  con- 
duct being  inconsistent  with  his  asserted  pro- 
prietary interest,  to  justify  the  rejection  of  his 
cUim.    lb, 

73.  If,  on  the  production  of  further  proof,  the 
neutrality  of  the  property  be  not  established  be- 
yond reasonable  doubt,  condemnation  will  follow. 
'The  Amiable  Isabella,  6  Wheat.  1. 

74.  Agreements  in  Prize  Court  made  tin- 

der  Mistake,  set  aside.'\  An  agreement  in  a  prize 
court,  like  an  agreement  in  a  common-law  court 
or  a  court  of  chancery,  made  under  n  clear  mis- 
take, will  be  set  aside.    The  Hiram,  1  Wheat.440. 

Appeal  where  Damages  are  awarded  against 
Captor —  Either  Captor  or  Government, 
See  APPBA.L  —  Tailing  and  perfecting, 
14. 
Decree  —  When  final  for  Purposes  of  Appeal, 
See  Appeal  and  Erbor — Jurisdiction, 
147. 


PSIZS  —  FEACnCS  —  continued. 
Intervention  —  Who  may  intervene. 

See  Appeal  and  Error — Proceedings 

ABOVE,  408. 

Pending  Prize  Case  may  be  referred. 

See  Arbitration  and  Reference,  3. 

Supreme  Court  —  New  Claim  not  to  be  pre- 
sented on  Appeal. . 
See  Supreme  Court — Jurisdiction,  34. 

raOBABLE  QkUm^Act  of  Federal  Officer^ 
Affecting  Claimant's  Right  to  Interest, 
See  United  States  —  Liability,  42. 

Allowance  of  Costs  an  Restitution  —  Ground 
for. 

See  Capture  —  Restitution,  15. 

Bankruptcy  —  Belief  in  Insolvency  of  Debtor. 
See   Bankruptcy  —  Prior    Transac- 
tions, 21,  22,  34. 

Bar  to  Damages  for  Municipal  Seizure,  not, 
but  for  Seizure  for  Piratical  Aggression. 
See  International  Law,  16. 

Belief  of  Military  Power  as  Justifying  the  tak* 
ing  of  Private  Property, 

See  War,  7. 

Capture  where  Probable  Cause  exists  —  Cir- 
cumstances of  Suspicion. 
See  Captor  —  In  general,  4. 

Certificate  —  Effect  on  Decree  of  Acquittal, 
See  Judgment  —  Conclusiveness,  77. 

Certificate  —  Seizure  for  Fraud  on  the  Rev» 
enue. 
See   Internal  Revenue  —  Remedies 
FOR  Illegal  Exaction,  8,  9. 

Defence  to  Action  for  Malicious  Prosecution 
—  What  is  Probable  Cause, 
See  Malicious  Prosecution. 

Defence  to  Libel  for  Restitution. 

See  Capture  —  Restitution,  11. 

Right  to  BaU— -Effect  of  Probable  Cause. 

See  Bail,  2. 
Seizure  of  Vessel  as  of  Certain  Nationalify, 

See  Capture  —  Lawful  Prize,  36. 

Seizure  —  What  Probable  Cause  —  Question 
for  Court, 

See  Duties  —  Penalties  and  Forfeit- 
ures, 16-20. 
Seizure —  When  Ground  for. 
See  Seizure,  1. 

Want  of  Probable  Cause  authorizes  Inference 
of  Malice  in  Libel. 
See  Libel  and  Slander,  3. 

Warrant   of   Commitment  —  Constitution  — 
Retention  for  Examination. 
See  Criminal  Procedure,  3,  6. 

TBiOIRkTE— Wills — When,    where,    and   how 
proved  —  Effect  of  Probate. 
See  Will,  14  et  seq. 
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FBOBATE  0017BT  —  Jurisdiction  —  What  it  in- 
cludes —  Power  of  the  Court  in  Mississippi.] 
Jurisdiction  of  all  probate  and  testamentarv  mat- 
ters docs  not  necessarily  include  power  to  license 
an  administrator  to  sell  land  for  the  payment  of 
debts.    Hamilton  Bank  v.  Dudley,  2  Pet.  492. 

2.  In  Mississippi,  under  the  statute  of  1833, 
the  judge  of  prooate  has  authority  to  a|)point  a 
clerk  pro  tempore  to  act,  not  merely  during  the 
term  at  which  the  appointment  is  made,  but  in 
vacation  during  the  temporary  disability  of  the 
clerk.     Cocke  v.  HaUeif,  16  Pet.  71. 

3.  The  decision  of  the  judge  on  the  exigency 
is  final.    Tb. 

Decisions  of  State  Courts  respecting  Jurisdic- 
tion^ followed  by  Federal  Courts, 
See  Federal   Couets  —  State  Laws, 
Rules  of  Decision,  40. 

Federal  Courts  have  no  Probate  Jurisdiction, 
See  Federal  Courts — JuRisDicrioy,  8. 

Jurisdiction  —  "As  limited  by  Law.** 
See  Territory,  8. 

Jurisdiction  —  Whether  Purchase  of  Land 
bought  on  Credit  for  Ward  shall  stand  or  be 
cancelled  not  exclusively  of  Probate  Cogni- 
zance —  Equity  concurrent. 
See  EquiTY  —  Jurisdiction,  37. 

Proceedings  in  Settlement  of  Estates. 
See  Executor  and  Administrator. 

Record  showing  Facts  necessary  to  Jurisdic- 
tion —  Judgment  cannot  be  collaterally  im- 
peached. 

See  Judgment — Conclusiveness,  68, 
69. 

WiUs  —  Tn  general. 
See  Will. 


nOCEDEHDO  —  A  ward  —  When  a  Final  Judg- 
ment for  Purposes  of  Appeal. 
See  Appeal  and  Error — Jurisdiction, 
187. 
Circwt  Court  may  issue,  when  Certiorari  has 
improvidently  issued. 
See  Circuit  Court  —  Jurisdiction,  7. 

PBOCESDnrG  or  TOSM  —  What  constitutes.]    A 

Sroceeding  may  be  one  tn  rem,  although  begun 
y  the  mere  bringing  of  a  suit  without  actual 
seizure;  and  although  not  concluding  all  the 
world,  but  only  those  within  the  jurisdiction. 
HeidrUter  v.  Elizabeth  Oil-Cloth  Co.,  112  U.  S. 
294. 


—  In  general. 
See  Writ  and  Process. 


ACTS  —  Affecting  Practice  of  Federal 
Courts  —  In  general. 

See  Federal  Courts  —  Practice, 
tol.  n.— 16 


FBOGHEIir  hXL-^Acts — When  they  bind  the 
Infant. 
See  Infancy,  20. 

FEOCLAKATIOF  —  Amnesty  —  In  general. 
See  Amnesty. 

Blockade  —  What  Proclamation  requires,  etc. 
See  Blockade,  9,  22. 

Commercial  Intercourse  with  the  South  during 
the  Rebellion. 
See  Trading  with  Enemy,  17  et  seq. 
Executive  —  When  it  takes  Effect. 
See  President,  7,  8. 

Reward  by  Proclamation  —  Withdrawn  as 
made. 

See  Reward,  1. 

FBOFEBT  —  Deed  —  Letters    Testamentary  — 
When  Profert  is  necessary. 
See  Pleading — Practice  in  Pleading, 
12  et  seq. 

Letters  of  Administration  —  When  AdminiS' 
trator  must  make  Profert, 
See  Executor  and  Administrator  — 
Suits,  29. 

FBOFm  —  Element  of  Damages  —  In  general. 
See  Damages. 

Meaning  of  the  Word. 

See  Centennial  Exposition. 

Measure  of  Damages  for  Infringement  of 
Patent, 
See  Patent  —  Infringement. 

Mesne  —  In  general. 

See   Mesne    Profits    and    Improve- 

MENTS. 

PBO    FOBXA  —    Certificate  of  Division,  no 
Ground  for  Jurisdiction, 
See  Cases  Certified,  21. 

FBOmBmOF  — TTAen  the  Supreme  Court  may 
issfje  the  Writ — To  what  Courts  it  may  issue,  and 
for  what  Purpose  —  Form  of  the  Writ,  |  The 
supreme  court  cannot  issue  a  writ  of  prohibition 
where  it  has  no  appellate  power,  and  no  special 
authority.  Thus,  it  can  issue  none  to  a  circuit 
court  in  a  criminal  case.  Ex  parte  Gordon,  1 
Black,  503. 

2.  It  has  no  power  to  issue  a  writ  of  prohibi- 
tion to  a  district  court  sitting  in  bankruptcy. 
Ex  parte  Christy,  3  How.  292. 

3.  Nor  to  a  circuit  court  in  a  proceeding 
under  act  of  May  31,  1870,  {  23  (16  Ste.  140), 
to  enforce  the  rights  of  citizens  of  the  United 
States  to  vote  in  the  several  states,  until  an  appeal 
is  taken  from  a  final  decree  therein.  Ex  parte 
Warmouth,  17  Wal.  64. 

C  The  supreme  court  will  grant  a  writ  of  pro- 
hibition upon  a  judge  of  the  district  court  who  is 
proceeding  in  a  cause  of  which  the  district  court 
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TBOHnrannr  —  emUinued. 

has  no  jurisdiction.      United  States  ▼.  Peters, 

3  Dal.  121. 

5.  On  motion  for  a  writ  of  prohibition  against 
the  district  court,  the  writ  was  withheld,  although 
the  court  was  satisfied  that  that  court  was  pro- 
ceeding without  authority  of  law,  the  litigation 
being  difficult  and  complicated,  aud  the  court 
not  doubting  that  that  court  needed  but  to  be 
advised  to  conform  to  the  opinion  expressed. 

S Catron,  J.,  dissenting.]     Bronson  y.  La  Crosse 
I*  Milwaukee  Railroad  Co.,  1  Wal.  405. 

6.  Proceedings  under  the  confiscation  act  of 
July  17, 1862  (12  Sts.  589),  are  not  proceedings 
in  admiralty,  although  the  act  declares  that  they 
"  shall  be  in  rem,  and  conform  as  near  as  may  be 
to  proceedings  in  admiralty ;  and  hence  a  wnt  of 
prohibition  will  not  lie  to  a  district  court  in  such 
case,  the  writ  being  confined  to  cases  in  which 
the  court  is  proceeding  as  a  court  of  admiralty. 
Ex  parte  Orakam,  10  Wal.  541. 

7.  Whether  the  supreme  court  can  issue  a  writ 
of  prohibition  to  a  district  court  proceeding  as  a 
court  of  "  admiralty  and  maritime  jurisdiction," 
depends  on  the  facts  shown  by  the  record  on 
which  that  court  is  called  to  act,  and  on  nothing 
dehors.     Ex  parte  Easton,  95  U.  S.  68. 

8.  A  writ  of  prohibition  will  not  lie  to  correct 
a  supposed  error  in  a  jndj^ment  of  an  admiralty 
couit  on  the  merits  of  a  suit.  The  remedy,  if  any, 
is  by  appeal.     If  there  is  no  right  of  appeal,  the 

?arties  are  concluded.    Ex  parte  Pennsyloania, 
09U.  S.  174. 

9.  A  district  court  having  jurisdiction  of  a 
libel  growing  out  of  a  collision  will  not  be  re- 
strained by  prohibition  from  determining  whether 
the  vessel  is  liable  for  damages  resulting  from  a 
loss  of  life.     Ex  parte  Gordon,  104  U.  S.  515. 

10.  Nor  will  the  writ  issue  although  the  dam- 
ages claimed  are  so  small  that  no  appeal  can  be 
taken  to  the  supreme  court.  Ex  parte  Detroit 
River  Ferry  Co,,  104  U.  S.  519. 

U.  Ckims  for  pilots'  fees  are  within  the  juris- 
diction of  the  district  court  sitting  in  admiralty  ; 
and  that  court  will  not  be  restrained  by  writ  of 
prohibition  from  proceeding  in  a  suit  to  recover 
such  fees.    Ex  parte  Hagar,  104  U.  S.  520. 

12.  The  writ  of  prohibition  can  be  used  only 
to  prevent  the  doing  of  some  act  which  is  about 
to  DC  done,  and  not  as  a  remedy  for  acts  already 
completed.  United  States  v.  Hoffman,  4  Wal. 
158. 

13.  Form  of  writ  of  prohibition.  United 
States  V.  Peters,  3  Dal.  121. 

Will  not  issue  to  restrain  State  Court  from 
proceeding  in  Cause  after  Removal. 
See  Removal  of  Causes,  149. 

FB01II8E  —  Debt  of  another  —  Promise  to  pay. 
See  E&AUDS,  Statute  of. 

In  general. 

See  Contract. 


FBOmSB  —  continued. 

New  Promise  in  Revival  of  Debts. 

See  Bankbuftct  —  Discharge,  13; 
Limitation  —  Exceptions  and  Inter- 
RUPTiONS,  68  et  seq, 

FBOMZBflOlT  V0TB8 —  In  general. 
See  Bills  and  Notes. 

PB007  —  Debts  in  Bankruptcy. 

See  Bankruptcy  —  Proceedings  to 
CONVERT  Estate,  35  et  seq. 

In  general. 

See  Evidence. 

Loss  of  Thing  insured. 
See  Insurance. 

FBOFSBTT^  What  constitutes  — Real  Property.] 
An  inchoate  title  to  laud  under  a  state  uiihiary 
reservation,  held  to  be  in  its  nature  real  property. 
Kerr  v.  Moon,  9  Wheat.  665. 

2.  One  wh')  lends  to  a  city  cannot  be  said  to 
be  a  holder  of  property  within  its  limits  merely 
because  he  holds  as  evidence  of  the  debt  certifi- 
cates of  stock  in  the  city,  whereby  the  city  prom- 
ises to  pay  the  sums  named.  Murray  v.  Charles- 
ton, 90  U.  S.  432. 

Ferry  Franchise  is  Property,  and  may  be  pro- 
tected by  Injunction. 
See  Ferry,  7. 

Married  Woman's  Separate  Property  —  Com- 
munity, etc. 
See  Husband  and  Wipe. 

Meaning  of  the  Term  —  Railroad  Land  Grant 

—  Municipal  Bonds, 

See  Railroad  —  Mortgagr,  13,  14. 
Owner  may  attach  Condition  to  Transfer. 
See  Bankruptcy — Prior  Transactions^ 
40  et  seq. 

Real  or  Pergonal  —  Whether  Portable  Saw- 
mill is  one  or  other  —  For  the  Jury. 
See  Jury,  42. 

Sale  and  Investment  of  the  Proceeds  of  Prop- 
erty in  Litigation  or  in  Possession  of  Court 

—  Operation  of  Railroad 

See  Court — In  general,  22,  24. 

ntOTEST  —  Duties  on  Imports  —  Protest  when 
made. 
See  Duties  —  Remedies  for  Illegal 
Exaction,  4  et  seq. 

Negotiable  Paper. 

See  Bills  and  Notes  —  Indorsement, 
113-12k 

Internal  Revenue  —  Payment  under  Protest, 
See    Internal    Revenue  —  Remedies 
POR  Illegal  Exaction,  2. 

Waiver  in  Certain  Case  —  Protest  does  not 
qualify. 
See  Accord  and  Satispaction,  11. 
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yjtaVlUKD  — -  Word  does  not  Necessarily  create 
a  Condition  in  a  Devise. 
See  Devise  and  Legacy,  30. 

FR0YI8I0FAL  C017BT8  —  Power  of  the  President 
to  establish  —  Decrees  —  Poufers.]  The  presi- 
dent, as  coiiimander-in-cbief,  bas  power,  during 
civil  war,  to  establish  provisional  courts  of  jus- 
tice in  insurgent  territory  occupied  by  the  federal 
forces.  The  Grapeshol,  9  Wal.  129 ;  Mechanics' 
tr  Traders*  Bank  v.  Union  Bank,  32  Wal.  276. 

2.  A  decree  of  the  provisional  court  of  Lou- 
isiana, established  by  order  of  the  president,  dur- 
ing the  rebellion,  having  been  transferred  into 
the  circuit  court  pursuant  to  act  of  congress,  is 
to  be  deemed,  as  regards  appeal,  as  a  decree  of 
the  circuit  court.     The  Grapeshot,  7  Wal.  563. 

3.  The  provisional  court  of  Louisiana,  estab- 
lished by  executive  order  October  20,  1S62,  did 
not  cease  to  exist  until  July  28, 1866,  the  date 
of  the  enactment  (14  Sts.  344),  whereby  the 
transfer  of  it^  pending  cases,  judgments,  and  de- 
crees to  the  federal  courts  was  provided  for. 
Burke  v.  MUtenberger,  19  Wal.  519. 

4;  The  powers  of  temporary  courts  set  up  in 
a  conquered  territory  do  not  necessarily  termi- 
nate on  the  cessation  of  hostilities,  if  the  con- 
queror retain  the  sovereignty.  Leitensdorfer  v. 
Webb,  20  How.  176. 

Conqueror  may  set  up. 
See  Wab,  12. 

Decree  in  Admiralty — Appeal  to  Supreme 
Court. 
See  SuPEEVE  Coubt  —  Jurisdiction,  36. 
Jurisdiction  in  CivU  Case  —  Federal  Question. 
Sec  Eekor  to  State  Court  —  Juris- 
diction, 149. 


FBOVmOV AL  GOVXBVMEHT  —  Power  —  To 
revoke  Appointment  of  Judge —  To  set  aside 
Decree  of  Court —  Continuance. ^  The  appoint- 
ment of  a  judge  by  a  military  governor  of  a  state 
in  time  of  civil  war  is  revocable  at  the  discretion 
of  such  governor;  and  when  the  civil  govern- 
ment comes  into  operation  independent  of  mili- 
tary control,  the  authority  derived  from  such 
appointment  ceases,  and  the  office  becomes  va- 
cant.    Handlin  v.  WickUffe,  12  Wal.  173. 

2.  Nothing  in  the  act  of  March  2,  1867  (14 
Sts.  428),  nor  in  the  act  of  July  19,  1867  (15 
Sts.  14),  defining  the  duties  of  military  officers  in 
command  of  the  several  states  then  lately  in  re- 
bellion, authorized  a  commanding  officer  wholly 
to  annul  a  decree  rendered  by  a  court  of  chan- 
oerv  in  a  case  within  '\\&  jurisdiction.  Raymond 
V.  Thomas,  91  U.  S.  712. 

3.  A  military  government  erected  by  the 
president  as  commander-in-chief  in  a  conquered 
territory  may  lawfully  continue  after  a  treaty  of 
cession,  and  until  the  establishment  of  a  civil 
government  by  congress.  Cross  v.  Harrison, 
16  How.  164. 


FBOVmOFAL  GOVZBncraT  —  continued. 
Appointment  of  Military  Goverrior  did  not 
affect  Power  of  a  General  Administrator, 
See  Executor  and  Adkinistrator  — 
Powers  and  Liabilities,  2. 
Organization  —  Right  of  Conqueror. 
See  War,  12. 

Power  of  President  to  erect 

See  United  States  —  In  general,  4  et 
seq. 

FBOZIHATE    GATTSS—  Corner's    Liability^ 
Proximate  Cause  as  affecting. 
See  Carrier  —  Duty  and  Liability,  1. 
Injuries  to  Person,  etc.  —  Question  ft)r  Jury. 
See  Negligence,  8  et  seq, 

FUBUCAHOV  —  Notice  of  Judicial  Rale  —  In 
general. 
See  Railroad — Mortgage,  58. 
Notice  of  Sales  by  Guardians, 
See  Gdardian,  5. 

Prior  Publication  as  affecting  a  Right  to  a 
Patent. 

See  Patent  —  Patentability. 
Substituted  Service  of  Process. 

See  Writ  and  Process,  8  et  seq. 

FTTBIIC    THXfUKESTB -- Evidence,  Documents, 
Records,  etc.  —  In  general. 
See  Evidence  —  Documentary. 

FUBUC  0SAHT  —  In  general  ^^Construction, 
etc. 
See  Grant. 

FUBUC  LAmM  —  Lands  of  the  Several  States 
—  In  general. 
See  Lands  of  States. 

Lands  of  the  United  States  —  In  general. 
See  Lands  ot  United  States. 

FUBUC  0FFIGB8  —  In  general. 
See  Officer. 

FUBUC  FOUCT  —  Agreement  for  Contingent 
Compensation  for  prosecuting  Claim  against 
Government. 
See  Champerty,  3. 

Contracts  against,  and  void. 

See  Contract  —  What  constitutes,  52, 
53,  59,  60. 

FUBUC  UBB  —  Invention  —  Such    Use  as  af- 
fecting Right  to  Patent, 

See  Patent  —  Patentability. 


FUXBIO  —  Rights  to  Lands  under  Mexican 
Laws. 
See  Lands  of  United  States  —  Grants 

FROM  PORMER  GOVERNMENTS,  41  el  seq. 
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FUACTUATIQIf  —  Canstrttctian  of  Condition  in 
Insurance  Policy — Punctuation  as  affect- 
ing. 
See  Insubakce  —  Yike,  33. 

Construction  of  Constitution  —  Punctuation 
as  affecting. 
See  Court  —  In  general,  4. 

Construction  of  Written  Instruments  —  Punc- 
tuation^ when  resorted  to. 
See  Contract  —  Construction. 


PVBOEAfiER  —  Personalty — In  general. 
See  Sale. 

Realty  —  In  general. 

See  Vendor  and  Fubchaser. 
Title  of  Purchaser  at  Sales  made  by  Executors 
and  Administrators  in  Settlement  of  Estates, 
See  Executor  and  Administrator  — 
Powers  and  Liabilities. 

FUBSES  —-  Navy — Rights  and  Duties. 
See  Navy,  8,  9. 


Q. 


QtrAHTm — Meruit  —  In  general. 
See  Assumpsit. 
Meruit  —  Necessity  for  like  Count  in  Court  of 
Claims. 
See  Court  of  Claims  —  Practice,  1. 

Valebant  —  In  general. 
See  Assumpsit. 

QtrABAHTm  —  Tonnage  Tax  not  imposed  to 
defray. 
See  Tonnage  Duty,  12. 

QUSSnOH  —  Federal  —  Necessary   to   Juris- 
diction of  Federal  Courts. 
See  Federal  Question. 

Law  or  Fact  —  For  Court  or  Jury. 
See  Jury,  19  et  seq. 

Saving  and  Presenting  on  Appeal,  Error,  or 
Certificate  of  Division. 
See  Appeal  ;  Cases  Certified  ;  Error  ; 
Exceptions. 

Qtn  FBIOB  EST  TEMFOBE,  ETO.  —  Applies  only 
where  Equities  are  equal. 
See  Equity  —  Jurisdiction,  9. 

QUI  TAX  — Action  under  Federal  Statute  does 
not  survive. 
See  Action,  19. 

aUU  miET—  Where  BUI  lies.']  Where  the 
income  of  property  is  devised  in  trast  primarily 
for  a  particular  charity,  the  surplus,  if  any,  for 
others,  the  heirs-at-law  cannot  maintain  a  till  in 
the  nature  of  a  bill  quia  timet  to  have  the  possi- 
ble future  surplus  appropriated  to  themselves, 
on  the  ^ound  merely  of  anticipated  difficulty  in 
its  precise  administration  and  of  expectation  of 
its  consequent  perversion,  no  surplus  bavin? 
arisen,  nor  anv  prospect  of  any.  Girard  v.  Phil- 
adelphia, 7  Wal.  1. 


QUIET  ENJOYMENT  —  Covenant  therefor —  In 
general. 

See  Covenant  —  In  general;   Land- 
lord AND  Tenant. 

QUIETING  TITIB —  When  BUI  wiU  or  wUl  not 
lie  —  Various  Cases.]  A  court  of  equity  will 
interpose  in  a  clear  case  to  quiet  title.  Alexander 
V.  Pendleton,  8  Cranch,  462. 

2.  Where  the  right  and  matter  in  question 
have  been  fairly  settled  by  concurring  verdicts, 
a  court  of  equity  will  grant  a  pei'pef  ual  injunction 
for  the  quieting  of  a  title.  Wickliffe  v.  Owings, 
17  How.  47. 

3.  The  Kentucky  statute  on  this  subject  is 
not  without  influence  on  a  question  as  to  the 
propriety  of  the  application  of  that  remedy  by 
the  federal  courts  to  cases  arising  in  that  state.  lb. 

4;  He  only  who  has  a  clear  legal  and  ecjuitabie 
title  accompanied  by  possession  can  maintain  a 
bill  of  peace.  Thus,  the  court  cannot  quiet  title 
in  favor  of  one  who  has  taken  an  assignment  of 
a  secret  equity  for  a  nominal  consideration  and 
voluntarily  purchased  the  legal  title,  knowing  it 
to  be  in  litigation  in  another  court.  Orton  v. 
SmUh,  18  How.  263. 

5.  A  bill  may  be  maintained  as  a  bill  to  quiet 
title,  or  to  remove  a  cloud,  or  as  preventmg  a 
multiplicity  of  suits,  although  the  complainant  has 
a  legal  title.     Crews  v.  Burcham,  1  Bkck,  362. 

6.  Where  an  execution  issued  from  a  district 
court  on  a  decree  in  admiraltv  has  been  levied  on 
real  estate,  the  execution  creditor  may  maintain  a 
bill  to  ascertain  and  remove  an  incumbrance  con- 
sisting of  an  unfounded  claim  under  another  lien 
which  is  an  impediment  to  a  fair  sale  of  the  land, 
as  in  case  of  execution  at  common  law.  Ward 
V.  Chamberlain,  2  Black,  430. 

7.  Under  the  Oregon  statute  which  provides 
that  "  any  person  in  possession  "  of  real  property 
may  maintain  a  bill  against  an  adverse  claimant 
to  quiet  the  title,  a  bill  will  not  lie  on  mere  pos- 
session, without  some  riglit,  le^ral  or  equitable^ 
first  shown.     Stark  v.  Starr,  6  Wal.  402. 
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QUIKIUIG  TEILB  —  c<mtinued. 

8.  Prooeediugs  void  on  their  face  constitute  no 
cloud  upon  title  which  equity  will  interfere  to  re- 
move. Hannewinkle  v.  ueorgetown,  15  Wal.  547. 

9.  Where  the  existence  of  an  invalid  land 
patent  creates  a  cloud  on  the  title  of  the  real 
owner,  and  embarrasses  the  assertion  of  iiis  rights, 
its  existence  is  ground  for  equitable  relief.  Van 
Wyck  V.  KnevaU,  106  U.  S.  360. 

10.  One  claimiug  land  under  a  deed  from  a 
person  who  has  been  discharged  in  bankruptcy, 
and  against  whose  estate,  which  has  been  settled 
by  the  assignee,  no  debts  were  proven,  has  an 
ec^uitable  tiue  sufficient  to  enable  him  to  main- 
tain a  suit  in  equity  to  ^niet  it,  in  a  state  where, 
as  in  Indiana,  such  a  suit  may  be  brought,  regard- 
less of  possession,  against  one  claiming  adversely. 
Reynolds  v.  CrawfordsoUie  First  National  Bank, 
112  U.  S.  405. 

Conclusioeness  of  Decree. 

See  Judgment  —  Cokclusiyeness,  98, 
153. 

Federal  Court  should  not  entertain  Bill  when 
Collision    with  State  Court  having  Prior 
Jurisdiction  would  follow. 
See  Federal  Couets — Jueisdiction,  15. 
Jurisdiction  of  Circuit  Court. 

See  CiEcuiT  Couet  —  Jubisdiction,  15. 


QITO  WABEABTO  —  Nature  of  the  Proceeding  ^ 
At  whose  Instance  and  in  what  Name  maintained 
in  Certain  Cases.]  A  proceeding  for  the  removal 
of  one  from  office  by  information  in  the  nature  of 
quo  warranto  in  Kansas  is  a  civil,  not  a  criminal, 
proceeding.  Ames  v.  Kansas,  111  U.  S.  449; 
Foster  v.  Kansas,  112  U.  S.  201. 

2.  An  information  for  a  quo  u>arranto  to  try 
the  title  to  an  office  can  be  maintained  only  at 
the  instance  of  the  government,  although  par- 
ties consent.  Wallace  v.  Anderson,  6  VVheat. 
291. 

3.  A  proceeding  in  the  nature  of  a  quo  war- 
ranto, in  one  of  the  territories,  to  test  the  riff  lit 
of  a  person  to  exercise  the  functions  of  a  judge 
of  the  supreme  court  of  the  territory,  must  be  in 
the  name  of  the  United  States :  if  m  that  of  the 
territory,  a  demurrer  will  lie.  Nebraska  v.  Lock- 
wood,  3  WaL  236. 

Actions  under  Statute  where  Quo  Warranto  was 
appropriate  —  Civil  Suit. 
See  Removal  of  Causes,  20. 

Suit  to  test  Validity  of  Consolidation  of  State 
with  Foreign  Corporationunder  Act  ofCoU" 
gress  —  Federal  Question  —  Removal  from 
State  Court. 
See  Eemoyal  of  Causes^  45. 


R 


HATTWiATi  —  Charter  and  Statute  Provisions 
concerning  Particular  Companies. 
See  Raileoad  —  Faeticulae  Roads. 

Company  —  What  constitutes  — Duties  and 
Liabilities  —  Rights  and  Powers. 
See  Railroad  —  CJompany. 

ConsolidcUion  —  In  general. 

See  Railroad  —  Consolidation. 

General  Matters. 

See  Railroad  —  In  general. 

Mortgages  of  Railroads,  and  here  of  Bonds. 
See  Railroad  —  Mortgage. 

Regulation  by  States  of  the  Rates  for  Trans- 
portation, etc. 

See  Railroad  —  State  Regulation. 

Street  Railroad,  in  general. 
See  Street  Railroad. 

SAUBOAB  —  COKPAHY  —  What  consHtutes  — 
Corporations  of  other  States. 
See  pi.  1-4. 

Duties  and  Liabilities  —  Trains,  Fires,  Turn^ 
tables.  Fences. 
See  pi.  5-14. 

Duties  and  Liabilities —  Taxes,  Use  of  Patents. 
See  pi.  15-20. 


BAILBOAB  —  COKPAHT  —  continued. 

Duties  and  Liabilities  —  Remedies  —  Where 
Uable,  and  Liability,  how  shown. 
See  pi.  21-25. 

Rights  and  Powers  —  Sales,  Leases,  etc.  — 
Guaranty  of  Bonds  —  Exemptionfrom  TaX' 
ation. 
See  pi.  26-41. 

What  constitutes  —  Corporations  of 


other  States  ^  A  corporation  which,  under  its 
charter,  has  the  right  to  construct  a  raUroad,  and 
which  accordingly  does  so,  may  be  deemed  a 
railroad  company  for  the  purposes  of  taxation  on 
its  bonds  unaer  the  act  or  July  13,  1866  (14  Sts. 
138).  [Waite,  C.  J.,  and  Field  and  Haelan, 
JJ.,  dissenting,  holding  the  corporation  in  ques- 
tion to  be  a  mining  company,  and  its  railroad  to 
be  merely  incidental  to  its  business  of  minine,  al- 
tliouffh  it  carried  freight  and  passengers  for  hire, 
in  addition  to  doing  its  own  business.]  Ken- 
tucky Improvement  Co.  v.  Slack,  100  U.  S.  648 ; 
Eastern  Kentucky  Railway  Co.  y.  Slack,  Id.  659. 
2.  Where  a  railroad  company  whose  charter 
contemplates  an  extension  of  the  road  beyond 
the  limits  of  the  state  is,  by  statute  of  an  acgoiu- 
ing  state  reciting  the  charter,  given  the  same 
lights  and  subjected  to  the  same  liabilities  there 
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H^Hr?^^^  —  00HPAF7  —  continued. 
which  by  its  charter  it  has  in  the  state  of  its  crea- 
tion, there  is,  in  the  latter  state,  no  creation  of  a 
new  corporation,  but  merely  a  license  to  the  one 
which  already  exists  to  come  in  and  operate  its 
road  on  the  terms  of  the  charter  which  it  already 
has.  Baltimore  ff  Ohio  Railroad  Co,  t.  Harris, 
12  Wal.  65. 

3.  Where  the  legislature,  in  confirming  a 
lease  made  by  a  domestic  to  a  foreign  railroad 
corporation,  declares  that  the  latter  shaU  be  a 
corporation  in  the  state,  and  shall  possess  the 
powers  incident  to  other  railroad  corporations,  it 
oecomes  a  corporation  of  tlie  state,  although  its 
stockholders  and  officers  have  taken  no  action 
save  to  manage  and  use  the  leased  road  and 
property.  It  cannot  be  claimed  that  tlie  act  con- 
fers  «  mei«  UcenM  to  exemse  corporate  power* 
in  the  state.  Indianapolis  ^  St,  Louis  RaUroad 
Co.  V.  Vance,  96  U.  S.  450. 

4.  Where  a  railroad  corporation  chartered  in 
a  certain  state  bought  the  franchises  and  prop- 
erty of  a  railroad  corporation  created  under  the 
laws  of  that  state  and  of  a  neighboring  state, 
and  the  legishiture  of  the  latter  state  ratified  the 
sale  and  authorized  the  purcliaser  to  exercise  the 
rights  so  acquired,  the  purchaser  became  the 
successor  of  the  former  company,  and  a  corpora- 
tion of  the  latter  state.  Clark  t.  Barnard,  108 
U.  S.  436. 

5. Duties  and  Liabilities — Trains,  Fires, 

Turn-tables,  Fences.]  The  duties  of  railroad 
companies  in  running  locomotives  over  crossings 
in  cities  and  towns,  and  of  persons  crossing 
tracks  in  such  places.  Chicago  Jb  Northwestern 
RaUway  Co.  v.  Whitton,  13  Wal.  270. 

6.  Travellers  on  a  highway  crossing  a  railroad 
on  the  same  level,  and  the  railroad  company  run- 
ning a  train,  have  mutual  and  reciprooil  duties 
ana  obligations ;  and  although  the  train  has  the 
right  of  way,  the  same  degree  of  care  and  dili- 
gence in  avoiding  a  collision  —  the  care  and  dili- 
gence, t.  e.,  of  an  ordinarily  prudent  man  —  is  re- 
quired from  each  of  them  ;  and  hence  that  right 
is  accompanied  with  and  conditioned  upon  the 
duty  of  tue  company  to  Rive  due  warning  of  the 
approach  of  a  train.  Continental  Improvement 
Co.  V.  Stead,  95  U.  S.  161. 

7.  One  who  attempts  to  cross  a  railroad  track, 
neither  listening  nor  looking  for  a  train,  cannot 
ntaintain  an  action  against  ilie  company  for  per- 
sonal injuries  inflicted  by  a  passing  train,  al- 
though no  bell  is  rung  or  whistle  sounded,  suoh 
conduct  being  negligence.  Chicago,  Rock  Island, 
(f  Pacific  Radrond  Co.  v.  Hon^fnn,  9.5  U.  S.  097 ; 
Schofield  V.  Chicago^  Milwaukee,  ^  St.  Paul 
Railway  Co.,  114  U.  S.  615. 

8.  A  statute  which  declares  that  railroad  cor- 
porations shall  be  liable  to  persons  injured  hy 
reason  of  a  failure  of  the  engine-man  to  ring  the 
bell  before  a  train  crosses  a  highway,  does  not  af- 
fect the  application  of  the  general  rule  of  hiw 
exempting  a  corporation  from  liability  to  a  ser- 
vant for  an  injury  caused  by  the  negligence  of  a 


TJATTiKOAT)  —  OOHPAVT  —  continued. 

fellow-servant.     Randall  v.  Baltimore  ff  Ohio 
RaUroad  Co.,  109  U.  8.  478. 

9.  The  provisions  of  the  Tennessee  code  pre* 
scribing  the  precautions  to  be  observed  by  rail- 
road ooiiipauies  in  running  their  trains  have  no 
application  to  contractors  engaged  in  building  a 
railroad.     Griggs  v.  Houston,  104  U.  S.  553. 

10.  A  railroad  company  which  grants  the  use 
of  its  road  to  another  company  is  liable  for  in- 
juries to  its  own  passengers  caused  by  negli- 
gence in  the  running  of  the  trains  of  the  otner 
compaiiy.  Illinois  Central  Railroad  Co,  v.  Bar- 
ran,  5  Wal.  90. 

IX  A  railroad  company  whose  road  is  oper- 
ated on  joint  account  of  a  receiver  of  part  of  the 
road  and  lessees  of  the  remainder,  is  liable  for 
injuries  committed  by  a  servant  of  the  parties 
operating  it  in  improperly  expelling  a  passenger 
from  a  car,  especially  where  the  passenger  is  trav- 
elling on  a  ticket  issued  in  the  name  m  the  com- 
pany, and  where,  so  far  as  appears,  the  passenger 
did  not  know  that  the  road  was  not  operated  by 
the  company.  The  contract  is  with  the  company, 
and,  besides,  the  company  having  permitted  the 
receiver  and  the  lessees  to  operate  the  road  as  if 
there  were  no  chan^  of  poss<^sion,  is  in  no  posi- 
tion to  question  its  habilitv.  Washington.  Alexan. 
dria,  fr  Georgetown  Railroad  Co,  v.  Brown,  17 
Wal.  445. 

12.  Where  a  stat«  statute  prorides  that 
"  when  an  injury  is  done  to  a  building  or  other 
property  by  fires  communicated  by  a  locomotive 
engine  of  any  railroad  coi-poration,"  the  corpora- 
tion shall  be  linble  and  shall  have  an  insurable 
interest  in  such  property  "along  its  route,"  lia- 
bility may  attach,  although  the  property  injured 
is  within,  as  well  as  without,  the  roadway ;  and 
although  it  is  burned  by  reason  of  the  fire  spread- 
ing from  other  buildings  to  which  it  was  commu- 
nicated from  thi^  engine.  Grand  Trunk  RaUroad 
Co,  V.  Richardson,  91  U.  S.  454. 

13.  Although  a  railroad  company  is  not  bound 
to  the  same  degree  of  care  in  regard  to  mere 
strangers  unlawfully  on  its  premises  that  it  owes 
to  passengers,  it  is  not  exempt  from  the  ordinary 
liability  to  a  trespasser  for  negligence ;  not  ex- 
empt, for  instance,  from  liability  for  negligence  in 
leaving  a  turn-table  unfastened  so  that  children 
may  play  with  it  to  their  injury.  Sioux  City  ff 
Pacific  RaUroad  Co.  v.  Stout,\7  Wal.  657. 

14.  Where  a  city,  having  authority  to  require 
railroad  companies  to  "  provide  protection  against 
injury  to  persons,"  grants  a  company  a  right  of 
way  along  an  open  park,  but  provides  that  the 
coni))any  shall  erect  such  suitable  wails  or  fences 
as  will  secure  persons  from  danger,  proof  of  fail- 
ure  on  the  part  of  the  company  t/)  comply  with 
that  provision  is  evidence  of  negligence,  in  an 
action  for  injury  to  a  child  who  strayed  on  to 
the  track  at  a  point  where,  had  there  been  com- 
pliance, a  wall  or  fence  would  have  been  erected. 
Hayes  v.  Michigan  Central  RaUroad  Co.,  Ill 
U.  S.  228. 
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15.  Duties  and  Liabilitiea  —  Taxes,  Use 

of  Patents. "l  A  mil  road  coDipany,  lessor  uf  a 
railroad  iu  another  state,  and  declared  bv  statute 
of  suck  state  to  be  a  corporation,  may  lie  there 
taxed  as  such,  altliough  it  has  merely  operated 
the  leased  road.  Indianapolis  j*  St.  Lotus  Rail- 
road  Co.  v.  Vance,  96  U.  S.  450. 

16.  It  follows  that  the  leased  property  can  be 
held  liable  for  assessments  on  the  capital  slock 
and  franchise  of  the  corporation.    lb. 

17.  And  this,  whether  the  act  be  deemed  to 
have  created  a  new  corporation,  or  merely  to  have 
made  the  existing  corporation  a  corporation  of 
the  state.    lb. 

18.  A  railroad  corporation  is  liable  in  an  ac- 
tion for  infringement  for  the  use  of  a  patented 
improvement  ou  cars  run  over  its  road,  although 
it  has  but  the  form  and  appearance  of  corporate 
existence,  and  all  its  capital  stock  is  owned,  and 
its  road  is  worked,  by  a  corporation  created  by 
another  st»te.  York  jr  Maryland  Line  Railroad 
Co.  V.  Winans,  17  How.  30. 

19.  In  Louisiana,  where  one,  in  bad  faith,  ob- 
tains possession  of  a  dilapidated  railroad,  he  may 
be  decreed  compensation  for  his  expenditures  in 
putting  it  in  working  order,  on  its  restoration 
to  those  who  are  entitled  to  it.  Such  a  right  is 
implied  from  the  code  of  the  state,  from  the  de- 
cisions of  its  courts,  and  from  the  rule  of  the 
civil  law.  rFi£LD,  J.,  dissenting.]  Jackson  v. 
Ludeling,  99  U.  S.  513. 

20.  But  compensation  must  be  limited  to  the 
value  of  the  improvements  when  the  property  is 
delivered  up,  to  the  exclusion  of  such  as  have 
been  consumed  in  use,  with  interest  on  the  out- 
lay not  exceeding  the  fruits  of  the  improvements, 
not  as  interest,  but  as  an  equivalent  pro  tanto  to 
the  fruits  received.     lb. 

21. Duties  and  Liabilities  —  Remedies  — 

Where  liable,  and  Liability,  how  shown.]  A  rail- 
road company,  by  its  charter  permitted  to  extend 
its  road  into  another  state,  licensed  by  that  state 
to  come  in  and  operate  its  road  on  the  terms 
of  its  charter,  must  there  answer  for  an  injury 
done  an V where  on  its  road.  Baltimore  ff  Ohio 
RaUrodd  Co.  v.  Harris,  12  Wal.  65. 

22.  A  question  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  in  an  action  against 
a  nulroad  company  for  negligence  iu  leaving  a 
turn-table  unfastened  so  that  the  plaintiff,  a  child, 
in  playing  with  it  was  injured,  the  turn-table  being 
in  an  open  space  some  distance  from  the  depot, 
and  in  the  neighboihood  of  several  houses,  — 
answered  in  the  affirmative.  Sioux  City  ^  Pa- 
cific Railroad  Co.  v.  Stout,  17  Wal.  657. 

23.  On  the  trial  of  a  suit  against  a  railroad 
company  to  recover  damages  for  buildings  de- 
stroyed by  fire  alleged  to  have  been  communicated 
by  an  engine  of  the  company,  it  may  be  shown 
that  at  other  times  other  engines  scattered  fire  at 
the  same  pkce.  Grand  Trunk  Railroad  Co.  v. 
Richardson,  91  U.  8.  454. 

24.  But  not  that  other  companies  were  ac- 
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customed  to  employ  watchmen  in  similar  local- 
ities,   lb. 

25.  And  where  it  appeared  that  the  buildings 
were  partly  within  the  lines  of  the  roadway,  it 
was  held  that  the  plaintiff  might  show  that  the 
buildings  were  there  under  a  license  from  the 
company ;  and  that,  even  if  they  were  not,  the 
compjany  was  bound  to  use  ordinary  care  to  avoid 
injuring  them.     lb. 

26.  —  Rights  and  Powers  —  Sales,  Leases, 
etc.]  A  railroad  company  having  the  rieht  to 
construct  a  particular  Une  of  railroad,  with  gen- 
eral power  to  purchase  all  kinds  of  property,  may 
pnrcnase  from  another  company  a  road  con- 
stmcted  on  tliat  line,  if  the  latter  company  have 
power  to  sell.    Branch  v.  Jesup,  106  U.  S.  468. 

27.  A  corporation  created  to  build  a  railroad 
has  no  power  to  buy  steamboats  to  run  in  connec- 
tion with  its  road ;  and  an  indorsee  with  notice  of 
notes  given  on  such  a  purchase  cannot  recover 
thereon.  Pearce  v.  Madison  (f  Indianapolis 
Railroad  Co.,  21  How.  441. 

28.  A  railroad  corporation  authorized  by  its 
charter  to  make  such  contracts  as  the  manage- 
ment of  its  road  and  its  interests  require,  and  ot 
general  laws,  to  run  its  road  in  connection  with 
other  roads,  to  build  and  run  steamboats,  and  to 
accept  from  other  states  privileges  applicable  to 
carnage  by  railway  or  steamboat  in  such  states, 
may  enter  into  a  contract  with  the  proprietors  of 
steamboats  running  between  its  terminus  and  a 
point  without  the  stAte  reUting  to  the  carriage  of 
freight  and  passengers  in  connection  with  its  road, 
and  guaranteeing  to  such  proprietors  that  the 
gross  earnings  of  each  boat  for  a  certain  time 
shall  amount  to  a  certain  sum.  Green  Bay  ff 
Minnesota  Railroad  Co.  v.  Union  Steamboat 
Co.,  107  U.  S.  98. 

29.  A  lease  by  a  railroad  corporation  of  its 
road,  rolling-stock,  and  franchises,  the  franchises 
and  power  of  such  a  company  being  largely  in- 
tended to  be  exercised  by  the  company  for  the 
public  good,  is  ultra  vires  and  void,  if  executed 
without  legislative  authority.  Thomas  v.  West 
Jersey  Railroad  Co.,  101  U.  S.  71. 

30.  A  provision  in  its  charter  that  it  may  make 
contracts  and  engagements  with  other  corpora- 
tions or  individuals  for  the  transportation  of 
goods,  etc.,  confers  no  power  to  make  such  a 
lease.     lb. 

31.  Nor  is  such  a  lease  ratified  by  a  statute  the 
purpose  of  which  is  to  regulate  rates,  and  which 
refers  to  "  the  directors  of  the  company,  its  les- 
sees or  agents."     lb. 

32.  Where  the  charter  of  a  railroad  company 
grants  the  ricrht  to  construct  a  road  from  **  some 
point  within  "  a  city,  to  be  approved  by  tlie  city 
council,  no  point  being  fixea,  the  company  ac- 
quires no  vested  right  to  use  its  locomotives  in 
the  public  streets,  on  approval  by  the  city  of  its 
passing  through  a  certain  street  to  lots  purchased 
for  shops  ana  warehouses,  on  condition  that  it 
shall  not  be  considered  as  parting  with  any  power 
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not  necessary  for  constructing  the  road  or  con- 
necting it  with  the  warehouses,  the  city  having 
all  powers  "necessary  for  the  good  ordering/' 
etc.,  of  persons  and  properly.  Richmond,  Fred- 
ericksburg, ff  Potomac  Railroad  Co.  y.  Rich- 
mond, 96  U.  S.  521. 

33.  A  coustitutionid  provision  that  all  shall 
have  equal  rights  to  have  persons  and  property 
transported  over  any  railroad,  that  there  shall  be 
no  undue  nor  unreasonable  discrimination  iu 
charses  or  facilities,  and  that  preferences  shall 
not  be  given  in  furuishing  curs  or  motive  power, 
imposes  no  greater  obli^tious  than  are  imposed 
by  the  rule  of  the  common  law.  Atchison,  To- 
peka,  ff  Santa  Fe  Railroad  Co.  v.  Denver  jr 
Neio  Orleans  Railroad  Co.,  110  U.  S.  667. 

34.  Such  a  provision  does  not  imply  the  right 
on  the  part  of  a  railroad  company  to  demand  that 
another  company  shall  stop  its  cars  for  the  pur- 
pose of  an  exchange  of  busiuess  at  a  point  of 
intersection  where  the  latter  company  has  not 
established  a  station,  nor  to  demand  that  such 
company  shall  unite  in  forming  a  through  line, 
nor  to  demand  that  it  shall  haul  the  cars  of  the 
former  company,  nor  to  demand  that  local  rates 
shall  be  fixed,  in  the  case  of  the  latter'oompany, 
on  the  basis  goveruiu^  through  rates  under  an 
arrangement  with  a  third  company.     lb, 

35.  Nor  is  the  right  to  demand  these  things 
implied  from  a  provision  that  "every  railroad 
company  shall  have  the  right  with  its  road  to  in- 
tersect,  connect  with,  or  cross  any  other  rail- 
road."   lb. 

36.  Rights  and  Powers  —  Guaranty  of 

Bonds.']  The  Oliio  statutes  of  1851  and  1852  au- 
thorizin^  railroad  companies  to  aid  other  railroad 
companies  by  subscribing  to  their  capital  stock  or 
otherwise,  authorized  a  guaranty  of  their  bonds. 
Zabriskie  v.  Cleveland,  Columbus,  jr  Cincinnati 
RaUroad  Co.,  23  How.  381. 

37.  By  the  law  of  Iowa,  a  railroad  company 
having  power  to  issue  bonds  for  the  construction 
of  its  road,  may  guarantee  the  bonds  of  municipal 
corporations,  taken  in  payment  for  stock,  and 
used  for  the  same  purpose.  Chicago,  Rock  Island, 
4r  Pacijic  Railroad  Co.  v.  Howard,  7  Wal.  392. 

38.  Rights   and  Powers  —  Exemption 

from  Taxation.}  Where  "  all  the  powers,  rights, 
and  privileges  granted  by  the  charter  "  of  a  cer- 
tain railroad  company  are  granted  to  another 
company,  the  second  company  thereby  acquires 
an  exemption  from  taxation  already  conferred  on 
the  former  company,  by  "  an  act  to  amend  the 
charter "  tliereof,  such  act  being  a  part  of  the 
charter.     Humphrey  v.  Pegues,  16  Wal.  244. 

39.  While  in  the  case  of  the  sale  of  "  all  the 
powers,  rights,  and  privileges  of  a  railroad  com- 
pany, the  purchaser  may  claim  tlie  right  of  im- 
munity from  taxation  as  could  the  original  com- 
pany, the  rule  is  otherwise  if  the  sale  be  of  the 
'^property  and  franchises"  only.  East  Tenne-^ee, 
Virginia,  Sc  Georgia  Railroad  Co.  v.  Hamblen 
County,  102  U.  S.  273. 
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40.  A  statute  which  declares  that  a  new  cor- 
poration shall  succeed  to  all  the  "  franchises, 
rights,  and  privileges "  of  an  old  one,  does  not 
confer  an  exemption  from  taxation  enjoyed  hj  the 
old  corporation.  Chesapeake  jr  Ohio  Radway 
Co.Y.kiUer,lUV.S.l7&. 

41.  Where  a  corporation  is  dissolved,  and  pur- 
chasers of  its  property  and  franchises  are  incor- 
porated, the  new  corporation  is  subject  to  exist- 
ing laws,  —  to  a  hiw,  for  instance,  reserving  the 
right  to  alter  or  repeal  any  law  applicable  to  cor- 
porations ;  and  if  the  new  corporation  were  ex- 
empt from  taxation  because  of  an  exemption  en- 
joyed by  the  old  corporation,  such  exemption 
could  be  taken  away  by  a  subsequent  statute,  lb. 

Amendment  of  Charter. 

See  Corporation  —  Charter,  7, 11-13, 
18. 

Bankruptcy  —  Company  may   be    adjudged 
Bankrupt. 
See  Bankruptcy — Partner8Hip8,etc.,  5. 

Brakeman  using  a  Switch  is  a  Fdlow-servant 
of  Engineer  of  another  Train  —  Conductor 
of  Train  not  Fellow-servant  of  Engineer. 
See  Master  and  Servant,  17,  19. 

Charter  —  Decisions  of  State  Courts  respect^ 
ing  Repeal,  followed  by  Federal  Courts. 
See   Federal  Courts — State  Laws, 
Rules  of  Decision,  44,  45. 

Charter  Provision  that  no  other  Road  shall  be 
allowed  —  Effect. 
See  Corporation  —  Charter,  32. 

Construction  —  Aid   thereto  —  When    State 
may  release  Penalty  due  to  County. 
See  Corporation  —  Charter,  28. 

Contract  for  Grading  —  Breach. 

See    Contract  —  Performance    and 
Breach,  6. 

Contracts  —  In  general. 

See  Contract — Impairment  of  Obu- 

GATION. 

Duties,  etc.,  as  Common  Carrier, 
See  Carrier. 

Earnings  in  Hands  of  Receiver  chargeable 
with  Value  of  Goods  lost  and  with  Current 
Expenses. 
See  Railroad  —  Mortgage,  51-53. 

Exemplary  Damages  for^Personal  Injury. 
See  Damages,  29. 

Telegraph    Operators  —  Care    necessary   in 
selecting. 

See  Master  and  Servant,  13. 

Tracks  in  the  Streets  of  a  Toton. 
See  Waters,  30. 

What  constitutes. 

See  Municipal  Corporation  —  Fiscal 
Powers^  82. 
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BAILROAD— OOirsOLIDATIOH— i2t^At  to  con- 
solidate—  When  it  exists —  What  it  tn- 
clwles» 
See  pi.  1-3. 

Effect  of  Consolidation  —  In  general — Effect 
on  Exemption  from  Taxation. 
See  pi.  4-15. 

1.  Right  to  consolidate  —  When  it  exists 

—  What  it  includes."]  Separate  corporations  cre- 
ated to  build  distinct  lines  of  railroad  have  no 
right  to  unite  as  one  company  without  legislative 
authority.  Pearce  v.  Madison  jr  Indianapolis 
RaUroad  Co.,  21  How.  441. 

2.  While,  in  general,  a  railroad  company  having 
only  the  ordiuarv  power  to  construct  and  operate 
its  road  cannot  dispose  of  it  to  another  company, 
it  IS  otherwise  where  it  has  express  power  to  in- 
corporate  its  stock  with  that  of  any  other  company. 
It  may  then  transfer  its  line,  or  a  part  thereof, 
including  the  franchise  of  constructing  and  using 
the  same,  and  may  incorporate  its  stock  issued 
for  the  construction  of  its  road  with  the  stock  of 
the  purcliasing  company.  Branch  v.  Jesup,  106 
U.  8.  468. 

3.  Authority  to  a  railroad  company  to  consol- 
idate with  another  "  upon  such  terms  as  may  be 
deemed  just  and  proper,"  includes  the  power  to 
transfer  its  franchises  and  privileffes  to  the  con- 
solidated  company,  franchises  and  privileges  be- 
ing presumed  to  continue  to  exist  in  respect  to  the 
companies  so  consolidated.  Green  County  v. 
Conness,  109  U.  S.  104. 

4.  Effect  of  Consolidation  —  In  general 

—  Effect  on  Exemption  from  Taxation!]  The 
consolidation  of  two  railroad  corporations  dis- 
solves them  and  creates  a  new  one  when,  and 
only  when,  such  is  the  legislative  intent.  Cen- 
tral Railroad  Sf  Banking  Co.  v.  Georgia,  92 
U.  S.  665  ;  Atlantic  ^  Gulf  Railroad  Co.  v. 
Georgia,  98  U.  S.  359. 

5.  And  where  the  statute  authorizes  the  union 
and  consolidation  of  stocks,  rights,  property,  and 
franchises  under  the  name  of  one  ot  the  cor- 
porations, and  the  assumption  by  that  corpora- 
tion of  all  contracts,  and  provides  that  the 
capital  stock  of  that  corporation,  after  issue  of 
stock  therein  in  lieu  of  the  stock  of  the  other 
corporation,  shall  not  exceed  the  amount  of  the 
''authorized  capital  thereof,"  with  that  of  the 
other  corporation  added,  the  intent  is  not  that 
the  former  corporation  shall  be  dissolved,  but  at 
most  only  that  the  latter  sliall  be  merged  in  it. 
Central  Railroad  jr  Banking  Co.  v.  Georgia,  92 
U.  S.  665. 

6.  A  provision  in  a  state  statute,  permitting 
the  consolidation  of  a  railroad  corporation  with 
another  like  corporation  in  another  state,  which 
declares  that  the  consolidated  company  shall  pos- 
sess all  the  rights  and  privileges  vested  in  the 
original  companies  or  either  of  them  under  the 
laws  of  either  state,  is  not  intended  to  transfer 
to  the  state  by  which  it  is  enacted  the  legislation 
of  the  other  state,  but  merely  to  vest  in  the  new 
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company  the  rights  and  privileges  which  the 
original  company  of  that  state  had  there  before 
the  consolidation.  Minot  v.  Philadelphia,  Wil- 
mington, jr  Baltimore  Railroad  Co.,  18  Wal.  206. 

7.  Where  a  consolidation  between  two  cor- 
porations is  effected  under  a  statute  providing 
that  the  rights  of  all  creditors  of  either  corpora- 
tion, as  well  as  all  liens,  shall  be  preserved  un- 
impaired, aud  that  all  debts  and  liabilities  of 
eitner  corporation  shall  attach  to  the  new  cor- 
poration and  be  enforced  against  it,  the  new 
corporation  is  liable  for  an  internal  revenue  tax 
assessed  against  one  of  the  old  corporations. 
Bailey  v.  rfew  York  Central  §•  Hudson  River 
Railroad  Co.,  22  Wal.  604, 

8.  Where  a  state  statute  authorizing  the  con- 
solidation of  foreign  and  domestic  rauroad  cor- 
porations provides  that  the  consolidated  company 
shall  in  the  state  be  subject  to  the  state  laws,  it 
will  be  bound  by  an  enactment  establishing 
maximum  rates  for  transportation  equally  with 
other  corporations  of  the  state.  Peik  v.  Chicago 
S*  Northwestern  Railway  Co.,  94  U.  S.  164. 

9.  Where  a  railroad  corporation  having  the 
right  to  charge  such  passenger  rates  as  it  deems 
reasonable,  accepts  the  provisions  of  legislation 
permitting  itjs  consolidation  with  another  com- 
pany, it  brings  itself  within  the  power  to  amend, 
alter,  or  repeal  charters,  given  by  a  constitution 
adopted  before  the  consolidation  but  after  the 
original  incorporation.  Shields  v.  Ohio,  95  U.  S. 
319. 

10.  Wliere  a  railroad  company  having  by  its 
charter  an  exemption  from  taxation  for  a  limited 
period  is  mergea  in  another  company  owning  a 
connecting  line  and  by  its  charter  having  a  per- 
petual exemption,  the  latter,  by  the  act  of  merger, 
taking  all  the  property,  rights,  and  privileges  of 
the  former,  takes  subject  to  the  right  of  the  state 
to  tax  at  the  expiration  of  the  exemption  period. 
The  right  to  perpetual  exemption  is  not  to  be 
extended  without  express  words  or  necessary  in- 
teudment.  Tomlinson  v.  Branchy  15  Wal.  460 ; 
Charleston  v.  Branch,  Id.  470. 

11.  But  any  property  acquired  by  the  com- 
pany owning  the  consolidated  roads,  for  the  accom- 
modation of  business  belonging  to  its  original  road 
as  well  as  of  that  of  the  other,  may  be  exempt  pro 
tanto.    Branch  v.  Charleston,  92  U.  S.  677. 

12.  A  consolidation  of  two  railroad  corpora- 
tions will  not  affect  the  power  to  tax  the  prop- 
erty of  the  original  corporations,  either  to  ex- 
tend or  to  limit  it.  If,  tlierefore,  by  the  original 
charter  of  the  former  corporation,  there  were 
immunity  beyond  a  certain  limit,  immunity  as  to 
that  property  will  remain,  and  if  there  were  none 
in  the  charter  of  the  latter,  none  will  be  con- 
ferred. Central  Railroad  j*  Banking  Co,  v. 
Georgia,  92  U.  S.  665. 

13.  A  railroad  corporation,  formed  under  a 
statute  by  the  consolidation  of  existing  compa- 
nies, and  "  vested  with  all  the  rights,  privileges, 
franchises,  and  property  which  may  have  been 
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vested  in  eitlier  ooinpauj  prior  to  tlie  act  of 
consolidation/'  has  no  greater  immunity  from 
taxation  than  thej  sevenuly  enjoyed  as  to  their 
several  portions  of  the  road  under  their  respec- 
tive charters.  Whatever  property  was  subject 
to  taxation  remains  so  after  tlie  consolidation. 
Chetapeake  (f  Ohio  Railroad  Co.  v.  Virginia, 
94  U.  S.  718. 

14.  Where  two  or  more  corporations  sub- 
jected to  a  special  fax  on  the  net  income  of  their 
roads,  with  immunity  from  other  taxation,  the 
amount  of  such  special  tax  being  dependent  on 
T3ports  to  be  made  and  information  communi- 
cated by  their  directors  and  other  officers,  are 
consolidated  into  a  new  corporation,  with  differ- 
ent directors  and  other  officers,  who  are  neither 
bound  nor  able  to  make  the  reports  and  give  the 
information  required  of  the  original  companies, 
the  new  corporation  thus  created  is  not  entitled 
to  the  immunity  of  the  original  companies  from 
general  taxation.  The  immunity  is  deemed  to 
have  been  waived.  [Stbono,  J.,  dissentini^.] 
Maine  Central  Railroad  v.  Maine,  96  U.  S.  493. 

15.  Although  the  statute  authorising  the  con- 
solidation purports  to  continue  to  tlie  new  cor- 
poration tne  privileges  and  immunities  which 
appertained  to  the  old  ones,  a  subsequent  enact- 
ment may  provide  for  its  taxation  in  a  manner 
not  contemplated  by  the  original  charters,  a  code 
provision  enacted  after  those  charters  were 
granted  declaring  corporations  subject  to  be 
clianged,  destroyed,  or  modified  at  the  will  of  the 
legislature,  and  that  the  state  reserves  the  right 
to  withdraw  corporate  franchises.  Atlantic  ff 
Gulf  Railroad  Co.  v.  Georgia,  98  U.  S.  359. 

Debts  of  Railroad  Company  —  Not  made  a 
Lien  by  Consolidation, 
See  RA.ILROAI)  —  Mortgage,  4. 

HATTiBOAP  —  ni  OERBBAL  —  Construction  — 
Aid  thereto  in  general. 
See  Municipal  Bonds;  Municipal  Cor- 
poration —  Fiscal  Powers. 

Construction  —  Aid  thereto  —  Grants  of  Pub- 
lic Land. 
See  Lands  of  United  States  —  Legis- 
lative Grants,  28  et  seq. 

Construction  —  Suit  to  compel  Lessee  to  lay 
Track  as  agreed  by  Lessor  —  Necessary 
Parties, 
See  Removal  of  Causes,  76. 
Directors  may  not  profit  at  Expense  of  when. 

See  Corporation  —  Officers,  11, 12. 
Judtfment  —  When  a  Lien  on  Property, 
See  Judgment  —  Lien,  6. 

Lien  on  Railroads  —  Advances  —  Work  — 
Supplies, 
See  Lien,  \Z  et  seq. 

Railroad  Public  Highway  —  State  may  au- 
thorize Tax  in  Aid, 
See  Tax  —  f  owxr,  6. 
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Right  of  Way  —  Power  of  State  to  set  aside 
Inquisition    in    Proceedings    to    condemn 
Land. 
See  Corforation  —  Chabtbb,  31. 

Right  of  Way  in  Territory  granted  by  Con- 
gress —  Denial  by  State, 

See  States —  Rights  and  Powers,  10. 

Taxation  under  Internal  Revenue  Acts,  in 
general  —  Bonds  —  Promts  —  Dividends, 
See  Internal  Revenue — Persons  and 
Things  taxed,  75  ei  seq. 

Taxation  —  Inter-State  Commerce, 
See  Tax  —  Power,  15  et  seq. 

T<Mxation  —  Relinquishment  of  Power  to  tax 
not  to  be  presumed. 
See  Tax  —  Power,  86  et  seq. 

Taxation  —  When,  as  a  Federal  Agency,  ex- 
empt from  State  Tax. 
See  Tax  —  Power,  78  et  seq. 

Taxation  —  Proceedings  to  equalize  Taxes, 
See  Tax  —  Assessment,  10  et  seq. 

TlAn.TOAB  —  MQBieAOE  -~  In  general — What 
constitutes. 
See  pi.  1-5. 

Property    covered  —  Property   belonging   to 
Different  Divisions  —  After-acquired  Prop- 
erty, etc. 
See  pi.  6-15. 

Mortgage  Bonds  —  Negotiability  —  Lien  ^~ 
Enforcement  —  Surrender,  etc. 
See  pi.  16-32. 

Priorities — Other  Incumbrances — Liens  of 
Contractors. 
See  pi.  33-35. 

Mortgagor  and  Mortgagee  —  Right  to  PoS' 
session  and  Earnings, 
See  pi.  36,  37. 

Payment —  WhcU  constitutes,  etc.  —  Merger 
of  the  Lien, 
See  pi.  38-43. 

Foreclosure  —  Parties  —  Intervention  —  De- 
fences. 

See  pl.  43-48. 

Foreclosure — Receivers — A  ppointment  — Z>«. 
charge —  Use  of  Earnings. 
See  pl.  49-55. 

Foreclosure^^ Decree — Validity  and  Effect  — 
Decree  directinq  Sale,  etc. 
See  pl.  56-61 

Foreclosure  —  Sale  —  How  made  —  Proceeds 
—  Effect  —  When  set  aside  for  Fraud, 
See  pl.  64-79. 

In     general  —  What     constitutes.'\ 


Where  land  was  conveyed  to  a  state  bj  a  railroad 
company,  as  indemnity  against  losses  on  state 
bonas  loaned  to  the  corporation,  and  the  state  fore- 
closed and  purchased  the  land  at  the  foreclosure 
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sale,  one  who  took  the  bonds  from  tlie  company 
for  value  acquired  no  lien  on  the  land  wbich 
vould  follow  it  into  the  hands  of  the  state's 
grantee,  bnt  at  most  a  mere  equity,  which,  the 
party  chargeable  being  a  state,  could  not  be 
enforced.  Chamberlain  v.  St,  Paul  ff  Sioux  City 
Bailroad  Co.,  ^i  U.  S.  29^1. 

2.  But  the  holder  had  no  equity  after  a  delay 
of  twelve  years,  and  after  the  grantee  had  acted 
in  faith  of  a  title,  with  the  holder's  acquiescence. 
lb. 

3.  Where  a  statute  gives  a  lien  on  property  of 
a  radroad  to  secure  its  guaranty  of  state  bouds, 
the  issue  of  which  is  iu^d  notwithstanding  the 
statute,  the  lien  may  be  enforced  by  holders  of 
the  bonds.  A  statute  void  in  part  for  uncon- 
stitutionality will  not  be  declared  void  altogether, 
if  that  part  which  is  void  can  be  separated  from 
that  which  is  valid.  Florida  Central  Railroad 
Co.  V.  SchuUe,  103  U.  S.  118. 

4.  Where  a  consolidation  of  railroad  corpora- 
tions is  dfected  pursuant  to  the  statutes  of  Ohio, 
Indiana,  and  IllmoLs,  and  it  is  agreed  that  the 
debts  of  the  several  corporations  shall  be  pro- 
tected by  the  consolidated  company,  a  debt  not  a 
lien  before  the  consolidation  does  not  become  a 
lien  by  the  act  of  consolidation.  Wabash,  St. 
Louis^  (f  Pacific  Railway  Co,  v.  Ham,  114 
U.  S.  587. 

5.  Nor  does  the  fact  that  the  consolidated 
company  issues  bonds  an  exchange  of  which  for 
outstanding  unsecured  bonds  might  be  compelled 
by  holders  of  the  latter,  make  the  unsecured 
bonds  a  lien  in  fiivor  of  a  holder  who  has  not 
offered  to  excliange  them.    lb. 

6.  Property  covered  —  Property  belong- 
ing to  Different  Diviiions — After-acquired  Prop- 
erty, etc.]  A  railroad  company  owning  a  long 
line  of  road  consisting  of  several  divisions  may 
assign  particuhir  portions  of  the  roUiug-stock  to 
particular  divisions,  and  mortgage  each  division 
with  the  rolling-stock  so  assigned  separately. 
Milwaukee  ff  Minnesota  Railroad  Co.  v.  Mil- 
waukee fr  St.  Paul  Railway  Co.,  2  Wal.  609. 

7.  Several  mortgages  on  several  divisions  of  a 
railroad,  including  all  its  rolling-stock,  operate, 
in  the  absence  of  any  specific  apportionmeut  in 
foct,  on  all  the  rolling-stock  in  the  order  of  their 
dates.  Milwaukee  ^  MinwMta  Railroad  Co. 
V.  Milwaukee  ^  St.  Paul  Railroad  Co.,  6  Wal. 

742. 

8.  A  mortgage  of  a  railroad  with  its  equip- 
ments,  etc.,  although  executed  before  the  road  is 
built,  takes  effect,  on  the  principle  of  estoppel, 
as  against  the  niortf;agor  and  its  privies,  on  all 
property  covered  by  its  t^mis,  when  it  comes  into 
existence  as  the  property  of  the  mortgagor.  Gal- 
veston,  Houston,  jr  Henderson  Railroad  Co.  v. 
Cowdrey,  11  Wal.  459. 

9.  A  mortgage  by  a  railroad  company,  cover- 
ing all  after-acquired  property,  attaches,  where 
the  property  is  loose  property,  like  rolling-stock 
and  not  attached  to  tue  principal  thing,  subject 
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to  existing  liens  and  to  liens  reserved  for  the 
purchase-money.  United  Stales  v.  New  Orleans 
(r  Ohio  RaUroad  Co.,  12  Wal.  362 ;  Fosdick  v. 
SchaU,  99  U.  S.  235 ;  Fosdick  v.  Southwestern 
Car  Co.,  99  U.  S.  250. 

10.  A  mortgage  in  terms  covering  aftei^ac- 
quired  property,  naming  as  such  property  engines, 
cars,  and  machinery,  covers  not  only  cars,  etc., 
in  eustenoe  at  the  date  of  the  mortgage,  but 
such  as  are  subsequently  acquired  ami  are  in 
existence  at  the  time  of  foreclosure.  Shaw  v. 
BUI,  95  U.  S.  10. 

11.  A  mortgage  given  by  a  railroad  corpora- 
tion on  all  its  property,  including  that  to  be 
acquired,  covers  a  road  purchased  instead  of 
built,  the  road  being  one  which,  under  its  char> 
ter,  the  corporation  might  have  built  and  liad 
the  right  to  purchase.  Branch  v.  Jesvp,  106 
U.  S.  468. 

12.  A  statute  subjecting  the  chartered  rights 
of  all  railroad  companies  to  sale  for  payment  of 
their  debts  inures  to  the  benefit  of  mortgages 
already  in  existence  as  well  as  to  that  of  mort- 
gages made  and  judgments  recovered  after  its 
enactment,  especially  of  such  as  by  their  very 
terms  cover  all  such  rights.  Galveston,  Houston, 
Sf  Henderson  Railroad  Co.  v.  Cowdrey,  11  Wal. 
459. 

13.  Where  state  bonds  were  issued  to  a  rail- 
road company  under  a  statute  which  declared 
that  they  should  be  a  first  lien  on  the  *'  road  and 
property  "  of  the  company,  the  word  "  property  " 
was  held  to  include  lauds  granted  by  coneress  to 
aid  in  the  oonstruotion  of  the  road.  Wilson  v. 
Boyce,  92  U.  8.  320 ;  Wilson  v.  McCrellis,  Id. 
326. 

14.  A  mortgage  by  a  railroad  company  on  its 
"property"  should  not  be  deemed  to  embrace 
municipal  bonds  issued  in  aid  of  the  company, 
where  the  specific  description  of  the  items  of 
property  enumerated  does  not  include  them. 
Smith  V.  McCullough,  104  U.  S.  25. 

15.  A  statute  incorporating  a  railroad  com- 
pany, which,  exempting  its  property  from  tax- 
ation, confers  power  to  raise  money  by  "  mort- 
gage of  its  charter  and  works,"  does  not  confer 
power  to  mortgage  all  its  franchises,  including 
that  of  becoming  and  being  a  corporation.  Mem- 
phis (f  Little  Rock  Railroad  Co,  v.  Railroad 
Commissioners.  112  U.  8.  609. 

16.  —  Mortgage  Bonds — Negotiability  — 
Lien  —  Enforcement  —  Surrender,  etc,']  In  this 
country  a  railroad  bond  payable  in  blank  is  a 
negotiable  instrument,  although  otherwise  in 
England.  White  v.  Vermont  jr  Massachusetts 
RaUroad  Co.,  21  How.  575. 

17.  A  coupon  bond  issued  by  a  railroad  com- 
pany, otherwise  a  negotiable  instrument,  is  not 
the  less  so  because  it  contains  a  special  agreement 
to  issue  full  preferred  stock  upon  the  surrender 
of  the  bond  and  of  a  certificate  attached  to  the 
bond  by  a  pin,  the  certificate  declaring  the  holder 
entitled  to  scrip  preferred  stock.    And  one  who 
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takes  the  bond  is  not  charged  with  the  duty  of 
inquiry  because  of  the  absence  of  the  certificate. 
Hotchkus  y.  Shoe  ff  LecUker  Naiional  Bank,  21 
Wal.  354. 

18.  Where  undelivered  railroad  bonds,  each 
for  two  hundred  and  twenty-five  pounds  in  Lon- 
don, or  one  thousand  dollars  in  New  York  or 
New  Orleans,  payable  to  bearer,  declaring  that 
the  president  of  the  company  was  authorized  to 
fix  the  place  of  payment  bv  indorsement  thereon, 
and  bearing  an  unfilled  blank  form  for  that  pur- 
pose, were  stolen  and  sold  with  past-due  coupons 
for  ten  or  fifteen  per  cent  of  their  face  value 
attached,  it  was  held  that  the  uncertainty  as  to 
the  amount  payable  deprived  them  of  negotiability, 
and  that  at  any  rate,  in  the  circumstances,  the 
purchaser  could  not  be  deemed  a  bona  fide  holder. 
Parsons  v.  Jackson,  99  U.  S.  434. 

19.  Where  one  purchases  railroad  bonds  in 
open  market,  supposing^  them  to  be  valid,  and 
having  no  notice  to  the  contrary,  he  is  deemed  a 
bona  fide  purchaser.  Galveston,  Houston^  ^  Hen- 
derson Railroad  Co,  v.  Cowdrey,  II  Wal.  459. 

20.  The  liolders  of  a  part  of  the  bonds  secured 
by  a  secoud  mortgage  of  a  railroad  and  its  rolling- 
stock  cannot,  by  execution  and  sale  of  a  part  of 
the  property,  apply  to  the  payment  of  their  bonds 
alone,  without  regard  to  the  ri^ht  of  their  asso- 
ciates to  a  pro  rata  distribution  in  case  of  a 
deficiency,  or  the  right  of  the  holders  of  bonds 
secured  by  the  first  mortgage  to  a  priority.  Pen- 
nock  V.  Coe,  23  How.  117. 

21.  Where  a  mortgage  by  a  railroad  company 
to  secure  payment  ot  bonds  payable  in  twenty 
years  from  their  date,  provided  that  in  case  of 
proceedings  to  coerce  payment  of  principal  or 
interest,  all  the  bonds  and  accrued  interest  should 
be  a  lien  in  common  therewith,  should  be  equally 
due  and  payable,  and  should  be  entitled  to^Hi 
pro  rata  dividend  of  the  proceeds,  but  that  in  no 
case  should  "  the  principal  of  any  bond  be  con- 
sidered due  until  twenty  years  from  the  date 
thereof,"  it  was  held,  on  a  sale  witliin  that  time, 
that  the  overdue  coupous  were  not  entitled  to 
precedence  in  distribution  of  the  proceeds.  Dun- 
ham V.  Cincinnati,  Peru,  jr  Chicago  Railtoay  Co., 
1  Wal.  254. 

22.  Where  a  railroad  company  issues  its  mort.- 
gage  bonds  under  a  statute  providing  that  they 
shall  not  mature  for  thirty  years,  a  provision  in 
the  bonds  that  they  shall  become  due  on  default 
in  payment  of  coupons,  continued  for  six  months, 
is  void ;  but  the  mortgage  may  provide  for  fore- 
closure for  non-payment  of  interest,  and  a  fore- 
closure may  be  decreed  for  default  therein,  and, 
on  a  sale,  the  proceeds  thereof  will  be  brought 
into  court,  and  the  liens  protected.  Howell  v. 
Western  Railroad  Co.,  94  U.  S.  463. 

23.  A  holder  of  a  few  of  the  bonds  secured  by 
a  mortgage  on  a  railroad  will  not  be  aided  by  a 
court  of  equity  to  defeat  the  wishes  of  a  large 
inajority  of  the  bondholders,  unless  ample  cause 
is  shown  for  invoking  the  action  of  tne  court. 
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Shaw  V.  Little  Rock  (r  Fort  Smith  Railroad  Co., 
100  U.  S.  605. 

24.  A  railroad  company,  liable  to  the  bona  fide 
holders  of  bonds  put  on  tne  market  by  the  fiuud 
of  the  company's  agents,  cannot  claim  that  it  is 
liable  only  for  the  amount  actually  paid  for  the 
bonds.  The  amount  of  the  bonds  determines 
the  liability.  Florida  Central  Railroad  Co,  v. 
Schutte,  lb3  U.  S.  118. 

25.  Where  one  purchased  railroad  bonds  with 
overdue  unpaid  interest  coupons  attached,  the 
bonds  declaring  that,  on  default  in  payment  of 
any  instalment  of  interest  continued  for  six  months 
after  demand,  the  principal  should  become  due, 
the  mortgage  provioing  mat  the  principal  should 
become  due  after  six  months'  default,  and  saying 
nothing  about  demand,  it  was  held  that  the  Ian- 
gua^  of  the  bonds  should  control,  that  there 
having  been  no  demand  the  principal  was  not 
due,  and  that  therefore  the  bonds  were  not  dis- 
honored when  purchased.  Indiana  Sf  Illinois 
RaUway  Co.  v.  Sprague,  103  U.  S.  756. 

26.  Where  a  railroad  company  sends  to  hold- 
ers of  bonds  secured  by  junior  mortgagees  ^  cir- 
cular proposing  that  they  surrender  9ieir  bonds 
in  excnange  for  preferred  stock,  "  to  be  seven  per' 
cent  stock  and  not  cumulative,  but  to  share  with 
the  common  stock  any  surplus  which  mav  be 
earned  over  and  above  seven  per  cent  upon  both 
in  any  one  year ; "  and  the  bondholders  accept 
the  proposal,  and  an  indenture  is  prepared  by  a 
committee  appointed  to  '*  carry  out  the  intention" 
of  that  proposal  and  duly  executed,  providing 
that  the  preferred  stock  "  shall  be  entitled  to  a 
dividend  of  seven  per  cent  from  the  net  earn- 
ings" before  "any  dividend  shall  be  declared" 
on  unpreferred  stock,  "and  to  an  equal  divi- 
dend" with  the  latter  in  net  earning  "beyond 
said  seven  per  cent,  but  shall  at  no  time  be  enti- 
tled to  an  accumulated  dividend;"  and  stock 
certificates  are  issued  to  carry  the  agreement  into 
effect,  reciting  that  they  are  issued  "  subject  to 
the  terms  and  conditions  of  the  indenture,"  and 
declaring  that  the  holders  are  entitled  '*to  receive 
all  the  net  earnings"  of  the  company  "which 
may  be  divided  pursuant  to  the  indenture  in  each 
year  up  to  seven  dollars  per  sliare,  and  to  share 
in  any  surplus  beyond  seven  dollars  per  share, 
which*  may  be  divided  upon  the  common  stock," 
—  the  holders  of  such  certificates  are  entitled, 
upon  all  the  instruments,  construed  together  as 
in  pari  materia,  to  no  dividend  in  any  one  year 
beyond  their  seven  per  cent  until  after  a  like 
dividend  on  the  unpreferred  stock,  and  after  that 
to  an  equal  division.  Bailey  v.  Hannibal  jr  St. 
Joseph  ka'droad  Co.,  17  Wal.  96. 

27.  Where  creditors  of  an  insolvent  railroad 
corporation  became  holders  on  its  reorganization 
of  preferred  stock,  which,  it  was  agreed,  should 
be  "entitled  to  preferred  dividends  out  of  the 
net  earning[s  (if  earned  in  the  current  year,  but 
not  otherwise^  .  .  .  after  payment  of  mortgage 
interest  and  oelayed  coupons  in  full,^'  and  i^ter- 
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wards  the  corporation  leased  other  roads,  and  the 
leases  proving  unprofitable,  not  enough  was  left 
for  the  payment  of  dividends  on  the  preferred 
stock,  it  was  held  that  the  losses  on  leases  were 
not  to  be  separated  from  the  other  transactions 
of  the  corporation,  but  were  properly  charged 
against  the  eeneral  earnings  of  the  road,  and  tuat 
as,  on  this  basis,  there  were  no  "  net  earning," 
the  preferred  stockholders  could  claim  nothuig. 
St,  John  V.  Erie  Railway  Co.,  22  Wal.  136. 

28.  A  railroad  company  denied  its  liability  on 
certain  bonds,  and  brought  a  suit  in  the  state 
court  against  A.,  B.,  ana  others  to  obtain  their 
cancellation.  A.,  assuming  to  represent  all  the 
holders,  proposed  to  surrender  all  the  bonds,  the 
company  to  issue  others  in  lieu  thereof.  This 
was  agreed  to,  and  a  decree  was  entered  by  con- 
sent cancelling  the  bonds  and  discharging  the 
mortgage  bv  which  they  were  secured.  B.  de- 
livered the  bonds  which  ne  held,  and  received  his 
share  of  the  new  issue.  The  other  bonds  A.  could 
not  control,  other  parties  claiming  them,  but  he 
brought  a  suit  in  the  federal  court  to  compel  the 
company  to  deliver  the  new  bonds  to  him.  It 
was  held  that  the  company  was  not  bound  to 
make  the  delivery  except  on  the  actual  surrender 
of  the  outstanding  bonds,  or  due  proof  of  loss 
and  au  offer  of  inoenmity ;  that  it  was  not  bound 
to  deal  with  the  individual  holders  respectively, 
nor  to  litigate  their  claims ;  that  the  decree  in  the 
state  court  was  not,  however,  a  bar  to  the  suit 
for  an  appropriation  of  the  fruits  of  the  settle- 
ment ;  and  that  the  holders  of  the  bonds,  though 
not  parties  to  that  suit,  might  treat  the  settle- 
ment as  made  for  their  benefit,  and  act  accord- 
ingly. Kansas  Pacific  Railway  Co.  v.  Stewart, 
95  tJ.  S.  279. 

29.  Coupons  assigned  without  a  guaranty 
have  no  equity  as  against  the  mortgaged  prop- 
erty, over  tne  bonds  from  which  they  have  been 
detached,  or  over  subsequently  maturing  cou- 
pons. All  stand  on  the  same  level.  Ketchum  v. 
Duncan,  96  U.  S.  659. 

30.  A  purchaser  at  a  sale  by  trustees  of  a  state 
improvement  fund,  like  that  of  Florida,  of  a  rail- 
road bound  by  its  charter  for  the  payment  of  a 
certain  percentage  "  on  the  amoimt  of  indebted- 
ness on  bond  accoant"  to  go  toward  a  sinking 
fund  for  the  redemption  of  tne  bonds  of  the  com- 
pany, cannot  be  compelled  in  equity  to  pay  such 
percentage  on  bonds  taken  up  with  the  proceeds 
of  the  sale.  The  statute  is  a  condition  ot  the  sale 
and  a  contract  with  the  purchaser.  Doggett  v. 
Florida  Land  Co.,  99  U.  S.  72. 

31.  An  acceptance  by  a  railroad  company  of 
the  Ohio  statute  of  1852,  authorizing  sucu  com- 
panies to  guarantee  the  bonds  of  other  companies, 
mav  be  inferred,  if  necessary,  in  favor  of  a  holder 
of  bonds  so  guaranteed,  from  the  act  of  guaranty. 
Zahrislde  v.  Cleveland,  Columbus^  j*  Cincinnati 
Railroad  Co.,  23  How.  381. 

32.  And,  as  against  an  innocent  purchaser  of 
such  bonds  for  value,  a  stockholder  of  the  com- 
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pany  which  stands  as  guarantor  will  not  be  per- 
mitted to  contest  the  validity  of  the  guarauty, 
when  he  was  present  at  a  meeting  of  the  stock- 
holders called  to  ratify  the  act  of  tne  directors  in 
making  the  guarauty,  and  declined  to  vote  against 
a  resolution  ratifying  the  act,  which  could  not 
have  been  passed  liad  he  voted  against  it.     lb. 

33.  Priorities  —  Other  Incumbrances  — 

Liens  of  Contractors."]  A  mortgage  by  a  railroad 
company  of  its  road  '*  built  and  to  be  built"  has 
precedence,  as  a  mortgage,  even  of  the  unbuilt 
part,  of  a  chum  of  a  contractor  who  has  finished 
the  road  under  an  agreement  with  the  company 
that  he  shall  retain  possession  and  apply  the  earn- 
ings to  payment  of  himself,  and  who  has  retained 
possession  accordingly.  [Davis,  J.,  dissenting.] 
Dunham  v.  Cincinnati,  Peru^  j*  Chicago  Railway 
Co.,  1  Wal.  254. 

34.  A  junior  mortgage  can  take  no  priority  as 
a  lien  on  a  part  of  the  road  merely  because  that 
part  was  built  entirely  with  the  avails  of  the  mort- 
gage, that  part  being  a  part  of  the  chartered  route 
and  covered  by  the  terms  of  the  prior  mortgage ; 
nor  on  the  ground  that  those  avails  conserved  the 
road  and  rendiered  it  capable  of  being  operated. 
Qaheston,  Houston,  ff  Henderson  Railroad  Co, 
V.  Cowdrey,  11  Wal.  459. 

35.  Creditors  of  a  railroad  company  who  take 
preferred  stock  cannot,  ordinarily,  claim  a  prior- 
ity over  creditors  of  the  company  whose  debts 
are  contracted  subsequently.  Warren  v.  King, 
108  U.  S.  389. 

36.  — ^  Mortgagor  and  Mortgagee  —  RigM 
to  Possession  and  Earnings.']  Purchasers  of  the 
property  and  franchises  of  a  railroad  company  at 
a  sale  on  eiecution  are  not  liable  for  tolls  and 
income  without  notice  and  demand  to  a  mortgagee 
under  a  mortgage  which  covers  tolls  and  income 
in'^'case  of  default,  where  the  mortgage  provides 
that  on  demand  and  non-payment  of  interest,  etc., 
the  mortgagee  may  take  possession  and  appro- 
priate tolls  and  income.  Galveston,  Houston,  ff 
Henderson  Railroad  Co.  v.  Cowdrey,  11  Wal. 
459. 

37.  The  ri^ht  of  a  railroad  company  to  the 
possession  of  its  road,  notwithstanding  a  mort- 
gage, until  possession  is  taken  by  the  mortgage 
or  proceeding  are  instituted  for  a  breach,  in- 
duaes  the  right  to  earnings ;  and  although  a  de- 
cree of  foreclosure  orders  a  sale,  until  tne  sale, 
the  decree  being  silent  on  the  subject,  the  mort- 
gagee cannot  interfere  with  the  right  of  the 
company  and  its  general  creditors  to  retain  pos- 
session and  earnings.  Oilman  v.  Illinois  fr  Mis- 
sissippi Telegraph  Co.,  91  U.  S.  603. 

38.  Payment  —  What   constitutes,  etc. 

— Merger  of  the  Lien^  Upon  the  question  of 
whether  coupons  were  paid  and  extinguished,  or 
whether  the  firm  paying  them  was  entitled  to  the 
protection  of  the  mortgage  given  to  secure  them 
and  the  bonds  to  which  toey  belonged,  it  appear- 
ing that  the  money  used  to  take  them  up  was 
the  money  of  the  firm  and  not  that  of  the  railroad 
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company  which  issued  tliem;  that  the  firm  ia- 
tended  to  keep  them  alive;  that  tlie  company 
coald  not  pay  them ;  that  tbe  holders  knew  that 
they  were  not  paid  in  the  usual  phice  or  bv  those 
accustomed  to  pay  them;  that  some  of  the  holders 
knew  that  the  company  was  not  paying  them, 
while  others  were  told  that  they  were  purchased, 
and  others  made  no  inquiry,  transferring  them  on 
payment;  that  none  of  the  original  holders  denied 
that  there  was  a  purchase, — it  was  held  that  they 
were  not  to  be  deemed  extincaished,  although 
the  firm  for  several  years  had  o^en  the  financial 
agent  of  the  company  and  the  one  of  its  members 
who,  as  assignee,  claimed  the  protection  of  the 
security,  was  a  director  at  the  time.  Ketchum  v. 
Duncan,  96  U.  8.  659. 

39.  Where  the  holders  of  railroad  mortgage 
bonds,  incorporated  and  operating  the  road  pur- 
chased on  foreclosure  under  their  mort.gage,  pay 
otf  a  prior  incumbrance  which  is  pressed  to  a  de- 
cree, they  cannot  maintain  a  bill  to  recover  the 
money  so  pxid,  as  paid  under  a  mistake  of  fact, 
m3rely  because  after  payment  the  sale  at  which 
they  purchased  is  set  aside  on  a  creditor's  bill  as 
fraudulent,  the  mistake,  if  any,  being  a  mistake 
of  law,  and  the  sale  being  good  except  as  against 
the  creditors  who  brought  the  bill ;  and  it  makes 
no  difference  that  one  of  the  creditors  was  also 
one  of  the  purchasing  bondholders  and  advised 
the  sale.  [Chase,  C.  J.,  and  Millkr  and  Field, 
JJ.,  dissenting^.]  Milwaukee  (f  Minne»ota  Rail- 
road Co.  V.  Soutter,  13  Wal.  517. 

40.  A  constitutional  provision  that  "  the  gen- 
eral assembly  shall  have  no  power,  for  any  pur- 
pose whatever,  to  release  tlie  lien  held  by  the 
state  upon  any  railroad,"  does  not  preclude  a 
compromise  with  a  railroad  corporation  whereby 
the  state  accepts  less  than  the  amount  due,  and 
a  release  of  the  lien  on  the  compromise  being  ef- 
fected. [MiLLEB  and  Davis,  JJ.,  dissenting.] 
Woodson  V.  Murdoch,  22  Wal.  351. 

.  41.  Nor  is  the  case  affected  by  the  fact  that  a 
constitutional  ordinance  adopted  simultaneously 
with  the  constitution,  after  i)roviding  for  the  sale 
of  the  roads  of  corporations  indebtsa  to  the  state, 
ordained  that  no  sale  should  be  made  by  the  state 
of  a  road  bought  in  by  the  state  at  such  sale, 
"  without  reservinsf  a  lien  upon  the  property  and 
franchises  thus  sold  ...  for  all  sums  remaining 
due,"  this  provision  relating  only  to  the  sum  to 
become  due  on  a  second  sale  by  the  state  made 
after  her  having  become  an  owner  by  purchase  at 
the  first  sale.  [Millbr  and  Davis,  J  J.,  dissent- 
ing.]   76. 

4a.  Where  railroad  property  is  sold  by  trus- 
tees, in  whom,  and  not  in  the  bondholders  whom 
tiie  trustees  represent,  is  the  rifjht  to  sell,  the  sale 
beinff  made  by  virtue  of  the  joint  lien  of  all  the 
bonos,  and  the  purchaser  taking  a  title  clear  of 
them  all,  subject  only  to  the  vendor^s  lien  for  that 
part  of  the  purchase-money  remaining  unpaid,  the 
original  lien  of  the  bonds  is  consummated  and 
merged  in  the  title  acquired  by  the  purchaser, 
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and  cannot  be  set  up  anew  by  a  party  holding 
some  of  these  bonds,  at  least,  unless  such  party 
is  prepared  to  repudiate  the  sale  and  bring  back 
up<m  the  property,  in  coexistence  with  Ids  own 
claim,  the  lieu  of  other  bonds  cancelled  by  being 
given  in  part  payment  for  the  property.  Florida 
v.  Anderson,  91  U.  S.  667. 

43.  —  Foreclosure  —  Parties  —  fnierven' 
tion  —  Defences.]  Where  tbe  trustees  under  a 
railroad  mortgage  are  dead,  a  bondholder  may 
file  a  bill  to  foreclose  in  behalf  of  himself  and 
all  other  holders  of  bonds  secured  by  the  same 
mortgage;  and  where  there  are  several  mort- 
gages tlie  trustees  of  which  arc  dead,  and  tiie 
complainant  holds  bonds  secured  bv  each  mort- 
gage, the  bill  may  be  filed  in  behalf  of  himself 
ana  all  holders  of  bonds  under  each  mortgage ; 
or  several  sucli  bondholders  may  jointly  maintain 
such  a  bill.  Galveston,  Houston,  Sf  Henderson 
RaUroad  Co,  v.  Cotcdrey,  11  Wal.  459. 

44.  Where  a  railroad  company  mortgaged  its 
property  to  its  bondholders  by  name,  to  secure 
specifically  to  each  the  amount  due  to  him,  it  was 
held,  tlie  sufficiency  of  the  security  being  doubt- 
ful, that  a  single  bondholder  could  not  alone  main- 
tain a  foreclosure  suit,  although  he  assumed  to 
sue  in  behalf  of  himself  and  such  others  as  might 
come  in  and  contribute  to  the  expenses  of  the 
suit,  the  other  bondholders  being  entitled  to  no- 
tice enabling  them  to  see  that  the  property  is 
advantageously  soki,  and  in  equity,  as  well  as  at 
law,  a  suit  on  a  written  instrument  being  main- 
tainable only  in  the  names  of  all  formal  parties 
who  still  have  an  interest.  Nashoille  jr  Decatur 
RaUroad  Co.  v.  Orr,  18  Wal.  471. 

45.  Purchasers  under  a  decree  of  foreclosure 
of  a  mortgage  on  one  portion  of  a  railroad  can- 
not intervene  in  the  supreme  court,  on  appeal 
from  a  decree  of  foreclosure  of  another  mortgage 
on  another  portion  of  the  road,  in  order  to  con- 
test a  decree  by  consent  for  a  sum  larger  than 
was  decreed  in  the  circuit  court,  ou  the  ground 
that,  as  they  have  bought  all  the  roUing-stook, 
and  are  general  creditors  of  the  company,  such  a 
decree  would  prejudice  their  rights.  Bronson  v. 
La  Crosse  jr  Afilicaukee  RaUroad  Co.,  2  Black, 
524. 

46.  Where  a  mortgage  was  given  to  trustees 
to  secure  railroad  bonds  to  a  certain  amount,  and 
in  proceedings  to  foreclose,  some  of  the  holders 
of  bonds  issued  at  a  large  discount  were  adjudged 
entitled  to  no  more  than  tliey  had  paid,  so  that  a 
margin  remained  of  the  mortgage  security,  a 
holder,  not  a  party  to  those  proceedings,  who 
took  his  bonds  in  payment  for  materials  fumislied 
for  building  the  road  under  an  agreement  made 
before  the  mortgi^^,  that  if  the  company  should 
sell  bonds  for  less  than  he  paid,  he  should  have 
additional  bonds,  was  held  not  entitled  to  have 
his  demand  attached  to  the  mortgage,  and  his 
outstanding  equity  adjusted  in  those  proceedings, 
bonds  for  the  entire  sum  having  been  issued. 
Vose  V.  Branson,  6  Wal.  452. 
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47.  Where  a  mortgage  provides  that,  after  six 
mouths'  default  in  payment  of  interest,  the  prin- 
cipal shall  become  due,  that  the  trustees  may  so 
declare  and  notify  the  mortgagors,  and  tbit  on 
the  written  request  of  the  holders  of  a  majority 
of  the  bonds  secured  by  the  mortgage  the  trus- 
tees shall  proceed  to  collect  principal  and  interest 
by  foreclosure  and  sale,  the  written  request  of  a 
majoritjr  of  the  bondholders  is  an  indispensable 
prprequisite  to  the  right  of  the  trustees  to  act. 
[Waite,  C.  J.,  and  Harlan,  J.,  dissenting.] 
Chicago,  Danville,  jr  Vincennes  Railroad  Go. 
V.  FoMdick,  106  U.  S.  47. 

48.  To  a  bill  to  foreclose  a  mortgage  given 
to  secure  payment  of  negotiable  railroad  bonds, 
brought  by  a  bona  fide  holder  of  the  bonds  for 
value,  no  defence  is  available  that  would  not  be 
allowed  in  an  action  at  law  on  the  bonds.  Keni- 
cott  V.  Wayne  County  Supervisors,  16  Wal.  452. 

49.  —  Foreclosure  —  Receivers  —  Appoint- 
ment—  Discharge  —  Use  of  Earnings.']  Where 
a  court  of  equity  having  jurisdiction  of  the  sub- 
ject-matter aud  the  parties  takes  chai^  of  a 
railroad  and  its  appurtenances,  as  of  a  trust  fund 
for  the  payment  of  incumbrances,  it  may  appoint 
managing  receivers  of  the  property,  and  for  its 
preservation  and  management  may  authorize  mouey 
to  be  raised,  and  declare  it  a  paramount  lien  on 
the  fund.     WdUace  v.  Loomis,  97  U.  S.  146. 

50.  Where  mortgagees  of  a  railroad  seek,  in 
equity,  to  foreclose  the  mortgage,  the  court,  as  a 
condition  of  appointing,  on  their  application,  a 
receiver,  may,  m  the  exercise  of  its  discretion, 
order  the  payment  of  outstanding  debts  incurred 
for  labor  and  supplies  before  the  Dringing  of  the 
foreclosure  suit,  but  during  the  period  of  default. 
The  mortgagees  having  delayed  suit,  presumably 
liave  pront^  from  the  labor  and  supplies,  and 
the  receiver  having,  notwithstanding  the  order, 
applied  current  income,  with  the  consent  of  the 
mortgagees,  to  the  permanent  improvement  of 
the  road,  may  be  oraered  to  pay  the  debta  for 
such  bibor  and  supplies  from  the  proceeds  of  the 
sale  of  the  road,  although  these  proceeds  are  in- 
sufficient for  the  payment  of  the  mortgage  debt. 
Union  Trust  Co.  v.  Souther,  107  U.  8.  591. 
And  tlie  holder  of  such  a  debt,  by  assignment 
from  the  original  creditor,  is  entitled  to  payment 
in  like  manner  as  his  assignor.  Union  Trwi 
Co.  V.  Wafker,  107  U.  S.  696.  And  see  Bum- 
ham  V.  Bowen,  111  U.  8.  776. 

51.  The  earnings  of  a  railroad  in  the  hands 
of  a  receiver  are  chargeable  with  the  value  of 
goods  lost  in  transportation,  and  damages  done 
to  property,  during  his  management.  Cowdrey 
V.  Galveston,  Houston,  (f  Henderson  Railroad 
Co ,  93  U.  8.  352. 

52.  While  the  income  of  a  railroad  in  the 
hands  of  a  receiver,  for  the  benefit  of  mortgage 
creditors,  cannot  be  taken  away  from  them  and 
used  to  pay  general  creditors  of  the  road,  yet,  if 
current  earnings  are  used  for  the  benefit  of  mort. 
gage creditorsKfore current  expenses  are  paid, 
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the  amount  so  used  should  be  restored,  and  the 
current  expenses  paid  therefrom.  Fosdick  v. 
SchaU,  99  U.  8.  235 ;  Huidekoper  v.  Hinckley 
LocomoHve  Works,  Id.  258  ;  Hale  v.  Frost,  Id. 
389 ;  Burnhamy.  Boteen,  111  U.  8.  776. 

53.  Circumstances  may  exist  which  may  make 
it  necessary  and  proper  lor  the  receiver  of  rail- 
road property,  pending  a  foreclosure  suit,  to  pay, 
under  order  of  court,  pre-existing  debts  from  cur- 
rent earnings,  or  even  from  the  corpus  of  the 
property  The  question  as  to  payment  of  such 
debts,  however,  stands /^riinayadie  on  a  different 
basis  from  that  of  the  payment  of  debts  incurred 
under  the  receivership,  and  such  payment  is  per- 
missible only  under  special  circumstances.  MUten- 
berger  v.  Logansport,  Cratc/ordsville,  jr  South- 
western Railway  Co.,  106  U.  8.  286. 

54.  In  proceedings  to  foreclose  a  mortgage  of 
a  railroad,  the  court  has  no  discretion  to  refuse 
to  discharge  a  receiver  and  restore  the  mortgagor 
to  possession,  when  the  sum  due  has  been  de- 
termined by  the  supreme  couil;,  and  the  mort- 
gagor offers  to  pay  it;  and  a  refusal  is  such  error 
as  the  supreme  court  may  correct,  if  the  matter 
be  in  any  way  properly  before  it.  Milwaukee  jr 
Minnesota  Ratlroad  C7a.  v.  Soutter,  2  Wal.  510. 

55.  And  the  court 'may  direct  a  discharge  of 
the  receiver  in  such  case,  although  other  parties 
allege  liens  on  the  road,  their  claims  being  dis- 
puted and  relatively  small,  but  upon  condition 
that  the  company  give  security  to  pay  them  if 
established.    lb. 

56.  Foreclosure  —  Decree  —  Validity 

and  Effect  —  Decree  directing  Sale,  etc.]  A 
decree  toreclosiu^  a  mortga^  ou  the  property  of  a 
railroad  corporation  is  not  invalid  because  a  part 
of  the  property  ordei-ed  to  be  sold  is  situated  in 
another  state  than  that  comprising  the  district 
wherein  the  United  States  circuit  court  rendering 
the  decree  has  jurisdiction.  Muller  v  Dows, 
94U.  8.  444. 

57.  A  provision  in  a  decree  ordering  a  sale  in 
such  proceedings  is  not  inequitable  because  it 
permits  bidders  to  pay  in  mortgage  bonds  held 
Dvthem,  thereby  givmgto  the  larger  bondholders 
aavantages  over  the  smaller  ones.  Kelchum  v. 
Duncan,  98  U.  8.  659. 

58.  Where  the  decree  requires  a  notice  of  the 
sale  to  be  published  in  a  certain  newspaper,  the 
order  is  sunstantially  complied  with  by  a  publica- 
tion in  another  newspaper,  into  which  the  paper 
named  has  been  merged,  the  same  persons  being 
reached.  Sage  v.  Central  Railroad  Co.,  99 
U.  8.  334. 

59.  Where,  by  the  terms  of  the  decree,  the 
purchaser  is  expressly  required  to  take  the  prop- 
erty subject  to  estabUshea  liens,  he  may  not  con- 
test the  validity  of  such  liens,  even  on  tue  ground 
of  fraud,  he  not  proposing  to  surrender  the  prop«> 
ertv.  Swannv.  Wright,  110  U.  8  590;  Swann 
V.  Clark,  Id.  602. 

60.  The  fact  that  trustees  representing  mort- 
gage bondholders  were   themselves  holders  of 
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some  of  the  bonds,  will  not  necessarily  render 
tliem  incompetent  to  consent  to  a  decree  in  wliicli 
their  interests  may  be  benefited,  no  ground  for 
suspicion  of  fraud  or  unfairness  appearing.  Shaw 
V.  LitlU  Rock  if  Fart  Smith  RaUroad  Co,,  100 
U.  S.  605. 

61.  Under  an  agreement  in  a  mortgage  of 
railroad  property,  tiiat  in  case  of  a  foreclosure 
sale  the  trustee,  if  requested  by  a  majority  of 
tlie  bondholders,  shall  buy  the  property  for  their 
benefit,  no  bondholder  to  have  any  claim  on  the 
proceeds  except  for  his  pro  rata  share  thereof, 
as  represented  in  a  new  company  to  be  formed 
for  their  benefit,  the  trustee  to  organize  the  same 
under  their  direction,  and  to  convey  the  property 
to  it,  the  court,  in  proceedings  to  foreclo.se,  all 
parties  being  before  it,  may  direct  the  trustee 
to  bid  at  the  sale  at  least  the  amount  of  the 
debt  secured  by  the  mortgage,  and  may  provide 
for  a  complete  execution  of  the  trust.  Sage  v. 
Central  Railroad  Co.,  99  U.  S.  334. 

62.  And  although  the  specific  relief  sought 
is  a  strict  foreclosure,  a  prayer  for  general  re- 
lief will  enable  the  court  to  direct  a  sale  of  the 
property  in  the  euforcement  of  the  agreement. 

63.  The  court,  in  decreeing  a  sale,  may  re- 
quire of  the  purchaser,  in  case  he  be  any  one  other 
than  the  trustee,  a  cash  payment  of  a  part  of 
his  bid.    lb. 

64.  Foreclosure  —  Sale  —  How  made 

—  Proceed.^  —  Effect."]  Wliere  the  real  estate 
of  a  railroad  corporation  is  mortgaged  in  connec- 
tion with  its  franchises  and  personal  property, 
the  mortgaged  property  must  be  sold  as  an  en- 
tirety. A  statute,  which,  Lke  the  Illinois  statutes, 
gives  a  right  to  redeem  mortga^d  land  sold 
under  a  decree,  has  no  application  in  such  a  case. 
Hammock  v.  Farmers*  Loan  <ft  Trust  Co.,  105 

u.  s.  n, 

65.  Holders  of  railroad  mortgage  bonds  who 
become  parties  to  a  scheme  for  a  foreclosure  and 
sale,  in  order  to  form  a  new  company,  and  after- 
wards surrender  their  bonds  in  exchange  for 
stock  and  bonds  of  the  new  company,  cannot  be 
heard  to  object  to  the  confirmation  of  the  sale. 
Crawshay  v.  Soulier,  6  Wal.  739. 

66.  In  giving  effect  to  proceedings  instituted 
to  enforce  a  lien  on  a  railroad,  it  will  not  be  pre- 
sumed, in  the  absence  of  an  explicit  allegation, 
that  more  was  sold  than  was  embraced  by  the 
hen.    WiUon  v.  Gaines,  103  U.  S.  417. 

67.  Where  by  a  sale  of  the  property  of  an  insol- 
yent  railroad  company  on  foreclosure,  expedited 
and  rendered  advantageous  by  an  arran^ment 
between  the  mortgagees  and  the  stockholders,  a 
part  of  the  proceeds  is  to  go  to  the  stockholders, 
the  general  creditors  may  in  equity  compel  the 
purchasers  to  pay  that  part  to  them,  although  the 
mortgages  were  for  an  amount  largely  exceeding 
the  value  of  the  property,  so  that  if  there  had 
been  a  foreclosure  independent  of  arrangement 
the  proceeds  of  the  sale  would  all  have  gone  to 
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the  mortgagees.     Chicago,  Rock  Island,  jr  Pa- 

cific  RaUroad  Co.  v.  Howard,  7  Wal.  392. 

68.  A  purchaser  of  a  railroad  at  a  foreclosure 
sale,  whose  possession  is  delayed  by  reason  of  his 
delay  in  complying  with  the  terms  of  sale,  cannot 
claim  any  part  of  the  eamiuffs  of  the  road  during 
the  period  of  delay.  Osterberg  y.  Union  Trust 
Co.,  93  U.  S.  424. 

69.  An  agreement  which  the  plaintiffs  might 
have  enforced  against  a  railroad  company  may 
not  be  enforced  against  another  company  acquir- 
ing by  a  foreclosure  sale  the  property  of  the 
company  making  the  agreement,  the  liability  rest- 
ing wholly  in  contract,  and  the  new  company  tak- 
ing the  property  freed  from  the  burden  of  the 
agreement,  and  never  having  assumed,  expressly 
or  by  imphcation,  any  liability  growing  out  of 
the  agreement.  Sullioan  v.  Portland  ^  Kenne'- 
bee  Railroad  Co.,  94  U.  S.  806. 

70.  Where  a  state  foreclosed  a  mortgage  on 
the  property  of  a  railroad  company  whose  prop* 
erty  was  exempt  from  taxation,  bought  in  the 
property  at  the  foreclosure  sale,  and  sold  it  to 
parties  who  organized  a  new  company,  the  state 
having  then  adopted  a  new  constitution  pro- 
hibiting the  passage  of  special  laws  exempting 
any  property  of  persons  or  corporations  other 
than  municipal  corporations  from  taxation,  it 
was  held  that  the  purchase  by  the  state  ended 
that  exemption,  that  the  new  constitution  for- 
bade the  renewal  as  well  as  the  creation  of  an 
exemption,  and  that  a  provision  in  an  "  ordinance 
for  the  payment  of  state  and  railroad  indebted- 
ness," adopted  with  the  constitution  and  author- 
izing the  legislature  to  provide  for  the  sale  of  the 
franchises  of  defaulting  corporations,  could  not  be 
deemed  to  provide  for  a  sale  inconsistent  with  the 
constitution.     Trask  v.  Maguire,  18  Wal.  391. 

71.  On  a  sale  of  the  property  and  franchises  of 
a  railroad  corporation,  under  a  decree  fouuded  on 
a  mortgage  wnich,  in  terms,  coyera  franchises,  or 
under  a  process  on  a  money  judgment,  immunity 
of  the  property  from  taxation,  under  the  charter, 
does  not  accompany  it  in  the  transfer  to  the  pur- 
chaser; such  immunity  not  being  a  franchise, 
but  a  privilege,  and  not  transferable.  Morgan  v. 
Loumatia,  93  U.  8.  217  ;  Louisville  ^  Nashville 
Railroad  Co.  v.  Palmes,  109  U.  S.  244;  St, 
Louis,  Iron  Mountain,  jr  Southern  Railway  Co. 
v.  Berry,  113  U.  S.  465. 

72.  Nor  does  it  pass  on  a  sale  of  a  road  in  the 
enforcement  of  a  statutory  lien  of  the  state  on  the 
property  of  the  company.  Wilson  y.  Gaines, 
103  U.  S.  417. 

73.  And  it  makes  no  difference  in  any  case 
that  the  company  is  by  its  charter  empowered  to 
lease  or  sell  to  or  to  consolidate  with  any  other 
company.  Louisville  Sf  Nashville  Railroad  Co, 
V.  Palmes,  109  U.  S.  244. 

74.  Purchasera  on  foreclosure  of  a  mortgage 
of  a  railroad  exempt  from  taxation,  executed  un- 
der a  power  to  raise  money  by  "  mortgage  of  its 
charter  and  works,"  cannot  organize  as  corpora- 


1655 


DIGEST  OF  DECISIONS. 


1656 


SAILBOAD  —  MOBTOACn  —  continued. 

tors  and  avail  themselves  of  such  exemption  as  a 
part  of  the  francbise,  without  regard  to  the  gen- 
eral rule  that  such  exemptions  shall  be  deemed  to 
intend  a  personal  privilege.  Memphis  Sf  Little 
Rock  Radroad  Co.  v.  Railroad  Commigsionert, 
112  U.  S.  609. 

75.  Foreclosure  —  Sale  —  When  set 

aside  for  Fraud.]  A  sale  of  a  railroad  under 
decree  of  foreclosure  to  a  new  company  composed 
of  the  old  directors  and  others,  set  aside  at  suit 
of  creditors  as  fraudulent,  the  fraud  being  found 
from  lai^  issues  of  mortgage  bonds  to  secure 
small  debts,  subsequent  purchases  tbereof  by 
the  directors  at  a  nominal  price,  and  a  gross 
overstatement  of  the  debt  in  the  notice  of  sale. 
James  v.  Milwaukee  jr  Minnesota  Railroad  Co., 
6  Wal.  752. 

76.  Where  a  railroad  was  sold  under  a  decree 
of  foreclosure  for  a  sum  far  below  it«  value,  the 
sale  was  set  aside  as  fraudulent  against  creditors, 
and  the  purchaser  held  as  trustee  for  the  com- 
plaining creditors  for  the  full  value  of  the  prop- 
erty with  interest,  less  a  sum  actually  paid  to  a 
lien  creditor,  the  sale  having  been  nuide  pursu- 
ant to  a  scheme  between  the  directors  and  the 
purchaser,  by  which  the  directors  escaped  liabil- 
ity on  indorsements  of  the  company's  paper. 
Drury  v.  Cross,  7  Wal.  299. 

77.  A  sale  of  valuable  railroad  property  for  a 
grossly  inadequate  sum  to  a  confederation  of  a 
small  minoritv  in  number  and  interest  of  mort- 
gage bondholders  who  are  also  managers  and 
officers  will  be  set  aside,  where  it  is  apparent  that 
the  whole  proceeding  was  in  fraud  of  the  rights  of 
the  bondholders  generally,  and  was  designed  to 
enable  the  coufederates  to  obtain  possession  of 
the  propert;^  at  a  low  price  for  speculative  pur- 
poses of  their  own.  Bondholders  have  a  commu- 
nity of  interest  which  involves  mutuality  of  obli- 
gation, and  managers  and  officers  are  so  far 
trustees  that  they  are  precluded  from  acquinng 
the  property  at  a  loss  to  the  company.  Jackson 
v.  LudeUng,  21  Wal.  616. 

78.  Where  a  railroad  subject  to  several  mort- 
gages is  sold  on  an  amicable  foreclosure  on  one 
of  them  against  the  company  and  the  trustees  in 
the  others,  the  foreclosure  being  resorted  to  in 
order  to  carry  out  an  arrangement  made  by  a 
majority  of  stockholders,  bondholders,  and  credit- 
ors for  a  sale  of  the  road  and  a  division  of  the 
proceeds,  to  which  a  minority  object,  a  bill  by  the 
minority  to  set  aside  the  sale  as  collusive  and 
fraudulent,  etc.,  cannot  be  maintained  unless  the 
trustees  in  the  several  mortgages,  and  parties 
representative  of  the  several  classes  of  persons 
who  have  participated  in  the  distnbntion,  are 
joined  with  the  purchaser  and  the  company  as  par- 
ties defendant.  They  might  have  to  refund.  Ribon 
T.  Chicago,  Rock,  Island^  jr  Pacific  Railroad 
Co.,  16  Wal.  446. 

79.  Where  a  sale  on  foreclosure  of  a  mortgage 
of  a  railroad  was  set  aside  as  a  fraud  upon  cred- 
itors, the  mortgage  was  adjudged  to  remain  as 

VOL.  II.— 17 


KAHiTiaAD  —  MQBTOAGB  —  continued. 

security  for  bonds  in  the  hands  of  bona  fide 
holders  for  value  who  had  not  participated  in  the 
fraud.  James  v.  Miltoaukee  ^  Minnesota  Rail- 
road Co.,  6  Wal.  732. 

Bonds  voidable  when,  and  when  valid. 

See  COBPOHATION  —  QPPICERS,  12. 

Operation  of  Road  under  Orders  of  Court, 
See  CouttT  —  In  general,  24. 

Receivers  —  Powers  and  Duties. 
See  RscEivEa. 

BAILROAD  —  PABTICirLAll  B0AD8  -—  Construc- 
tion of  Charters  and  Statutes  —  Pacific  Rail- 
roads—  Baltimore  (f  Potomac  Railroad.]  On 
consideration  of  $§  5,  6,  act  of  July  1,  1862  (12 
Sts.  489),  in  aid  of  the  Union  Pacific  Railroad, 
of  }  5,  amendatory  act  of  July  2,  1864  (13  Sts. 
356),  and  of  the  scheme  of  the  original  act  and 
the  purposes  contemplated  by  it,  it  was  held  that 
the  company  was  not  required  to  refund  to  the 
government  the  interest  paid  on  the  bonds  issued 
to  the  company,  before  their  maturity,  the  pro- 
vision  in  the  charter  that  the  company  "sliall 
pay  said  bonds  at  maturity  "  not  implving  an 
obligation  to  pay  the  interest  as  it  shoufd  semi- 
annuallv  accrue.  United  States  v.  Union  Pacific 
Railroad  Co.,  91  U.  S.  72;  United  States  v. 
Union  Pacific  Railroad  Co.,  98  U.  S.  569. 

2.  The  net  earnings  of  that  road,  five  per 
cent  of  which  the  company  is  bound,  under  the 
act  of  1862,  to  apply  to  the  payment  of  those 
bonds,  are  to  be  ascertained  by  deducting  from 
the  gross  earnings  all  the  ordmary  expenses  of 
organizing  and  operating  the  road,  and  expendi- 
tures made  bona  fide  in  improvements,  ana  paid 
out  of  earning  and  not  by  the  issue  of  bonds  or 
stock,  not  deducting  interest  on  any  of  the  bonded 
debt  of  the  company.  The  earnings  of  the  road 
include  all  the  receipts  arising  from  its  oper- 
ations as  a  railroad  company,  but  not  those 
from  the  public  lauds  granted,  nor  fictitious  re- 
ceipts for  the  transportation  of  its  own  property. 
Union  Pacific  Railroad  Co  v.  United  States, 
99  U.  S.  402. 

3.  The  case  of  the  Central  Pacific  Railroad 
Company  is  the  same,  and  is  governed  by  the 
same  considerations.  United  States  v.  Central 
Pacific  Railroad  Co.,  99  U.  S.  449.  See  also 
United  States  v.  Kansas  Pacific  Railway  Co., 
99  U.  S.  455. 

4.  The  Union  Pacific  Company  is  estopped  to 
deny  that  its  road  was  completed  Novemoer  6, 
1809,  so  far  as  completion  bears  upon  the  duty 
of  the  company  so  to  apply  earnings  "  after  said 
road  is  completed,"  tne  company  havmg  then 
reported  the  road  as  completed,  the  president  of 
the  United  States  having  then  accepted  it  pro- 
visionally,  and  the  company  having  then  obtained 
the  bonds.  Union  Pacific  Railroad  Co.  v.  United 
States,  99  U.  S.  402. 

5.  The  case  of  the  Central  Pacific  Railroad 
Company  is  the  same,  and  is  governed  by  the  same 
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considerations.  United  States  t.  Central  Pacific 
Raibroad  Co.,  99  U.  S.  449. 

6.  Although  to  the  payment  of  those  bonds  the 
TJuioa  Pacific  Company  was  so  to  apply  earnings 
of  the  company,  the  act  of  1864,  authorizing  the 
company  to  issue  an  equal  quantity  of  first-mort- 
gage bonds,  to  hare  prionty  over  the  govern- 
ment bonds,  authorizea  the  payment  of  the  inter- 
est accruing  on  the  first-mortgage  bonds  out  of 
the  net  earnings  ol  the  road,  in  preference  to  the 
five  per  cent  thereof  payable  to  the  goyemment. 
[Strong  and  H  a.rlan,  J  J.,  dissenting.]  Union  Par 
cific  Railroad  Co.  v.  United  States,  99  U.  8. 402. 

7.  The  case  of  the  Central  Pacific  Railroad 
Company  is  the  same,  nnd  is  govenied  by  the 
same  considerations.  United  States  v.  Centred 
Pacijic  RaUroad  Co.,  99  U.  S.  449. 

8.  The  same  also  of  the  case  of  the  Sioux 
City  aud  Pacific  Railroad  Company.  United 
Slates  V.  Sioux  City  (r  Pacific  Railroad  Co,,  99 
U.  S.  491. 

9.  The  bonds  granted  by  the  United  States  to 
the  Kansas  Pacific  Railway  Company  are  not  a 
lien  on,  nor  is  the  compauv  liable  for  five  pjer 
cent  of  the  net  earnings  of,  that  portion  of  its 
road  west  of  tiie  one  hundredth  meridian.  Such 
must  be  the  conclusion  from  all  the  statutes  re- 
lating to  the  subject^  particularly  §  5,  act  of  July 
1,1862  (12  Sts.  489),  which  extends  the  lien 
only  to  the  road  "  in  consideration  of  which  "  the 
bonds  might  be  issued,  and  }  3,  act  of  March  3, 
1869  (15  Sts.  324^,  which  authorizes  a  mortgage 
of  the  portion  of  tfie  road  wpst  of  that  meridian. 
United  States  v.  Kansas  Pacific  Railway  Co.,^ 
90  U.  S.  455  ;  United  Stales  v.  Denver  Pacijic 
RaUway  Co.,  Id.  460. 

10.  The  act  of  May  7.  1878  (20  Sts.  56), 
which  provides  for  the  establishment  of  a  sinking 
fund  in  the  federal  treasury  for  the  payment  of 
the  bonds  issued  to  the  Union  Pacific  and  the 
Central  Pacific  companies  at  maturity,  and  the  ap- 
plication thereto  of  a  greater  part  of  the  earnings 
of  the  roads  (the  earnings  benig  divided  among 
stockholders  without  regard  to  any  preparation 
for  such  payment),  does  not  thereby  take  prop- 
erty without  due  process  of  law,  or  in  any  way 
interfere  with  vested  rights,  tiie  right  of  alter- 
ation or  amendment  being  reserved,  and  is  a 
reasonable  regulation  of  the  affairs  of  the  com- 
panies and  a  valid  exercise  of  legislative  power. 
Tiie  reservation  of  the  right  of  amendment  is  a 
retention  of  power  to  prescribe  for  the  eovem- 
meiit  of  the  corporation  whatever  might  oe  pre- 
scribed by  the  original  charter.  [Field,  Strong, 
and  Bradley,  J  J.,  dissenting.]  Union  Pacific 
Railroad  Co.  v.  United  States  [Sinking  Fund 
Casesl  99  U.  S.  700. 

11.  And  it  makes  no  difference  that  one  of  the 
companies  is  chartered  by  a  state,  such  regulation 
of  the  affairs  of  the  company  not  being  inconsis- 
tent with  the  charter,  and  the  state  not  objecting. 
[Field,  Strong,  and  Bkablby,  JJ.,  dissenting.] 
lb. 
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12.  The  eastern  terminus  of  the  Iowa  branch 
of  the  Union  Pacific  Railroad,  defined  as  "  a  pomt 
on  the  western  boundary  of  the  state  of  Iowa,*' 
must  be  deemed  to  be  on  the  Iowa,  not  on  the 
Nebraska,  shore  of  the  Missouri  River,  the  legal 
boundary  of  the  state  being  in  the  middle  of  the 
channel  of  the  river ;  and  hence  the  bridge  con- 
structed by  the  railroad  company  over  the  river 
between  Omaha,  Nebraska,  and  Council  Bluffs, 
Iowa,  is  a  part  of  that  branch,  and  the  railroad 
must  be  operated  to  its  eastern  terminus,  as  one 
continuous  line.  [ Bradley,  J.,  dissenting.] 
Union  Pacijic  Rtnlroad  Co,  v.  HaU,  91  U.  S. 
343. 

13.  No  decree  can  be  rendered  against  the 
Union  Pacific  Railroad  Company  under  the  act  of 
March  3,  1873  (17  Sts.  509),  which  directs  a  suit 
in  equity  against  the  com|)auy  and  all  persons  in 
receipt  of  property,  etc.,  which  ought  in  equity  to 
belong  to  the  company  or  to  the  government,  on 
a  bill  setting  forth  constructiou  contracts  and  the 
like,  in  which  the  directors  or  a  majority  of  them 
are  adversely  interested,  where  the  company  does 
not  complain  by  cross-bill  or  otherwise,  but  re- 
sists the  suit,  and  there  is  no  allegation  and  no 
joinder  of  bona  Jide  stockholders  not  interested 
m  such  contracts.  [Swatnb  and  Harlan,  JJ., 
dissenting.]  United  States  v.  Union  Pacijic  RaiU 
road  Co.,  98  U.  S.  569. 

14.  Nor  has  the  i^ovemraent  as  a  lender  to  the 
company,  having  a  hen  on  the  road  and  a  right  to 
half  of  what  the  road  earns  as  a  carrier  for  the 
government  and  to  five  per  cent  of  the  road's  net 
earnings  as  security,  a  right  to  relief  on  the  ground 
of  such  contracts  by  way  of  collection  of  the  sums 
of  which  the  company  has  been  so  defrauded; 
nothing  being  due  on  the  loan,  and  it  being  not 
improbable  tliat  the  share  of  earnings  to  which 
the  government  is  entitled  will  be  sufficient  to 
pay  the  debt  on  maturity ;  and  this,  although  the 
road  is  insolvent.     lb. 

15.  Nor  can  the  bill  be  maintained  as  a  bill  of 
discovery,  the  act  providing  that  the  government 
shall  have  free  access  to  all  the  books  and  corre- 
spondence of  the  company.    lb. 

16.  Nor  can  it,  on  the  principles  ordinarily 
govemyig  courts  of  equity,  on  the  ground  that  the 
government,  as  donor  of  lands,  rights,  aud  privi- 
leges of  great  value,  and  as  parens  patrics,  is  a 
trustee  invested  with  power  to  enforce  the  proper 
use  of  the  property  and  franchises  granted,  for 
the  benefit  oi  the  public.    lb. 

17.  The  Missouri  statute  of  January  7, 1865, 
authorizing  St.  Louis  county  to  issue  bonds  in 
aid  of  the  Pacific  Railroad  of  Missouri  under  such 
conditions  as  might  be  agreed  upon  between  the 
county  aud  the  railroad  company,  and  directing 
the  state  official  who,  under  existing  laws,  con- 
trolled, in  behalf  of  the  state,  the  earnings  of  the 
road,  to  pav  monthly  from  such  earnings  certain 
sums  into  the  county  treasury  to  meet  the  interest 
on  the  bonds  issued,  must  be  deemed,  when  con- 
strued in  connection  with  the  negotiations  ante- 
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cedent  to  its  passage  and  the  understanding  ap- 
parently had  by  the  county  and  the  company,  to 
subject  such  earnings,  to  the  extent  necessary  to 
meet  the  interest,  to  a  lieu  or  charge,  enforceable 
notwithstanding  a  subsequent  ehauge  of  owner- 
ship of  the  road,  the  statute  giving  constructive 
notice  of  the  existence  of  the  lien.  [Strong  and 
Bradley,  J  J.,  dissenting.]  Ketchumy,  SL  Louis, 
101  U.  S.  306, 

18.  Notliinff  in  the  Maryland  charter  of  the 
Baltimore  and  rotomac  Railroad  Company,  nor  in 
the  acts  of  congress  relating  to  the  company,  nor 
in  the  revised  statutes  of  the  District  of  Columbia, 
authorizes  it  to  kiy  tracks  in  the  streets  of  Wash- 
ington without  express  permission  from  congress. 
District  of  Columbia  Commissioners  v.  Baltimore 
fr  Potomac  Railroad  Co.,  lU  U.  S.  4da. 


SAHBOAD  — STATE  VSfffTLkTlCfK -^Limitation 
by  Statute  of  the  Rates  for  Transportation 
—  When  constitutional  —  Regulation  of 
Commerce  —  Taking  Property  without  Due 
Process  of  Law — Impairment  of  Obligation 
of  Contract,  etc. 
See  pL  1-10 

Abandonment  of  Stations  —  Contract  by  Com- 
missioners, 
See  pi.  II. 

1.  —  Limitation  by  Statute  of  the  Rates  for 
Transportation  —  When  constitutional  —  Regu- 
lation of  Commerce  —  Taking  Property  without 
Due  Process  of  Law —  Impairment  of  Obligation 
of  Contract^  etc.']  A  state  statute  providing  under 
a  penalty  that  eacii  railroad  company  shall  annually 
fix  its  rates  for  transportation,  whether  of  freight 
or  of  passengers,  and  shall  post  and  keep  posted 
a  "  printed  copy  "  of  such  rates  at  all  its  depots 
and  stations,  is  a  mere  police  regulation,  and  not, 
as  applied  to  roads  running  through  several 
states,  a  reflation  of  inter-state  commerce.  Chi- 
cago j*  Northwestern  Railway  Co.  v.  Fuller,  17 
WhI.  560. 

2.  In  the  absence  of  action  by  congress,  a  state 
statute  establishing^  nuiximum  rates  of  charges  for 
the  transportation  of  freight  and  passengers  on 
the  various  railroads  in  the  state,  is  not  unconsti- 
tutional as  a  regulation  of  commerce,  although 
such  roads  are  also  ettga||ped  in  inter-state  as  well 
as  in  state  commerce,  tlieir  business  being  carried 
on  in  the  state,  and  its  regulation  a  matter  of  do- 
mestic concern.  Chicago,  Burlington,  jr  Quincy 
HaUroad  Cn.  v.  Iowa,  94  U.  S.  155  ;  Peik  v. 
Chicago  jr  Northwestern  Railway  Co.,  Id.  164. 

3.  A  state  statute  which  establishes  maxi- 
mum rates  of  charges  for  the  transportation  of 
freight  and  passengers  on  the  roads  of  the  state, 
dividing  the  roads  into  classes,  according  to  the 
amount  of  business,  and  fixing  a  rate  for  each 
class,  e,  g.,  the  Iowa  statute  of  March  23, 1874,  is 
not  in  conflict  with  a  state  constitution  which 
provides  that  "  all  laws  of  a  general  nature  shall 
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have  a  uniform  operation,"  and  that  the  legisla- 
ture  "  shall  not  grant  to  any  citizen  or  class  of 
citizens  privileges  or  immunities  which,  upon  the 
same  terms,  shall  not  ecpally  belong  to  all  citi- 
zens," such  statutes  granting  to  any  railroad  com- 
pany only  what  it  grants  to  anv  other  on  the  same 
terms.  Chicago,  Burlington,  jr  Quincy  Railroad 
Co.  V.  loioa,  94  U.  8.  166. 

4.  A  state  statute  fixing  maximum  rates  of 
charges  for  the  transportation  of  freight  and  pas- 
sengers on  the  railroads  of  the  state,  e.  g.,  the 
Iowa  statute  of  1874,  and  the  Wisconsin  statute 
of  March  11,  1874,  is  not  unconstitutional  as  de- 
priving of  property  without  due  process  of  law, 
as  railroads  are  devoted  to  a  use  in  which  the 
public  has  an  interest,  and  so  submitted,  to  the 
extent  of  that  interest,  to  public  control  for  the 
public  ffood.  ([Field  and  otbono,  J  J.,  dissent- 
ing.] lb  ;  Petk  V.  Chicago  A  Northwestern 
RaUway  Co.,  94  U.  S.  164. 

5.  A  state  statute  establishing  "maximum 
rates  of  charges  for  the  transportation  of  freight 
and  passengers  "  on  the  railroads  of  the  state,  as, 
e.  g.,  the  Iowa  statute  of  1874,  does  not  impair  the 
obligation  of  the  contract  imported  by  a  charter, 
in  tne  absence  of  any  special  charter  provision 
protecting  against  legislative  regulation,  nor  of 
contracts  between  the  company  and  lessors  and 
creditors  who  have  acted  in  reliance  on  the  char- 
ter, railroad  corporations  being  engaged  in  a 
public  employment  affecting  public  interests,  and 
so  subject  to  public  control;  and  it  makes  no 
difference  that  the  power  to  regulate  has  lain  dor- 
mant for  more  than  twenty  years  since  the  grant 
of  the  cliarter,  such  powers  not  being  lost  by 
non-user.  [Firld  and  Strovg,  J  J.,  dissenting.] 
Chicago^  Burlington,  ff  Quincy  Railroad  Co,  v. 
Iowa,  94  U.  8.  155. 

6.  Nor  is  such  a  statute  unconstitutional  as 
applied  to  a  company  whose  charter  authorizes  it 
to  demand  and  receive  such  sums  for  transporta- 
tion "  as  it  shall  deem  reasonable,"  the  state  con- 
stitution under  which  it  was  granted  providing 
that  all  such  charters  "  may  be  altered  or  repeeiled 
at  any  time."  fFiELD  and  Strong,  JJ.,  dissent- 
ing.] Peik  V.  Chicago  jr  Northwestern  RaUway 
Co.,  94  U.  S.  164;  Chicago,  Milwaukee,  j-  St. 
Paul  Railroad  Co.  v.  Ackley,  Id.  179.  See 
Stone  V.  Wisconsin,  Id.  181. 

7.  Nor  is  it  as  applied  to  a  road  in  a  state 
where  by  statute  and  by  constitution  the  company 
is  bound  to  carry  on  reasonable  terms.  [Field 
and  Strong,  J  J.,  dissenting.]  Winona  (f  St. 
Peter  Railroad  Co.  v.  Blake,  94  U.  8.  180; 
Southern  Minnesota  Railroad  Co,  v.  Coleman, 
Id.  181. 

8.  Nor  is  it  as  applied  to  a  road  by  its  charter 
empowered,  through  its  directors,  to  establish 
rates  by  by-laws  not  repugnant  to  the  laws  of  the 
state.  Such  a  provision  gives  no  immunity  from 
le^rislative  control.  Ruggles  v.  Illinois,  108  U.  S. 
526 ;  Illinois  Central  Railroad  Co,  v.  Illinois, 
Id.  541. 
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9.  Where  a  railroad  corporation  hanoff  the 
right  to  charge  sach  passenger  rates  as  it  deems 
reasonable,  accepts  the  provisions  of  legislation 
permitting  its  consolidation  with  another  com- 
pany, the  legislature,  under  a  power  given  by  a 
constitution  adopted  before  the  consolidation  to 
alter  and  amend  charters,  may  limit  the  rate,  — 
as  iu  this  case,  at  tbree  cents  per  mile.  |Ti£LD 
and  Strong,  JJ.,  dissenting,  and  denymg  the 
right  of  the  legislature,  under  its  rwerrea  power, 
to  take  from  the  corporation  the  right  to  charge 
rates  wliich  it  deems  reasonable.]  Shields  v. 
Ohio,  95  U.  S.  319. 

10.  Section  6,  act  of  July  1, 1862  (12  Sts. 
489),  which  requires  tlie  Union  Pacific  Railroad 
Company  to  transport  the  mails  when  required  at 
fair  and  reasonable  rates  of  compensation,  not  to 
exceed  the  amounts  paid  to  private  parties  for  the 
same  kind  of  service,  constitutes  a  contract ;  and 
the  provisions  of  the  statute  giving  tlie  post- 
master-general authority  to  fix  the  rates  to  be 
paid  to  land-grant  companies  have  no  applica- 
tion to  this  company,  llnion  Panfic  Railroad 
Co.  V.  United  States,  104  U.  S.  662. 

11.  Abandonment  of  Stations  —  Con- 
tract by  Commissioners.']  Where  a  statute  pro- 
hibited the  abandonment  of  railroad  stations  ex- 
cept by  approval  of  the  railroad  commissioners, 
and  the  commissioners  authorized  the  abandon- 
ment of  two  stations  on  the  erection  of  certain 
structures  at  another  point,  it  was  held  that  there 
was  no  contract  precluding  the  legislature  from 
compelling  the  company  to  stop  its  trains  at  one 
of  the  stations  thus  abandoned.  New  Haven  jr 
Northampton  Co.  v.  Hamersley,  104  U.  S.  1. 

License  Fee  —  Power  of  State  to  increase. 
See  Corporation  —  Charter,  45. 

Municipal  Power  to  regulate. 

See  Municipal  Corporation — Powers 

IN  GENERAL,  23,  24. 

Rates  for  Transportation  —  Consolidation. 
See  Railroad  —  Consolidation^  8,  9. 

BAUFXCATUnr —  Act  of  Agent —  In  general. 
See  Agency,  34  et  seq. 

Contract  —  Illegal —  Validation. 

See  Contract  — ^What  constitutes,  80. 

Corporation  —  Ratification  of  Act  done  before 
Organization. 
See  Corporation  —  Powers  and  Lia- 
bilities, 30. 

Deed  of  Infant  —  Solemnity  necessary. 
See  Inpanct,  9,  10. 

Municipal  Bonds  —  In  general. 

See  Municipal  Bonds  —  Ik  general, 
113-133. 


BBAL-E8IATE  A0SHT  —  In  general 

See  Broker,  1,  2.  I 


BSA8QVABLB  TUB  —  Abandonment  to  Insurer 
must  be  made  within. 
See  Insurance  —  Marine,  114. 

Demand  for  Payment  of  Negotiable  Paper  pay* 
able  on  Demand. 
See  Negotiable  Instrument,  2. 

Promise  to  perform  in  Reasonable  Tim*.  —  No 
Evidence  biu  Written  Promise — Question 
for  Court. 
See  Jury,  22. 

Question  of  Law,  when  —  When  mixed  of 
Law  and  Fact. 
See  Account  Stated,  5. 

Repudiation  by  Corporation  of  Voidable  Trans- 
action —  When  exercised  toithin. 
See  Corporation  —  Officers,  9, 10. 

Verdicts  and  Judgments  amended  within  Rea- 
soncdde  Time. 
See  Judgment — Bsndition  and  Entry, 
21. 

What  is  —  In  general. 

See    Contract  —  Constbuction,    42 ; 
Time. 

What  is.  Question  for  Jury. 

See  Insurance  —  Marine,  159. 

Withdrawal    of   Property  from     Enemy's 
Country. 
See  Capture  —  Lawful  Prizb,  3. 


BBBELUOV — Power  of  the  Sovereign  —  Bel- 
ligerent Rights  — Right  of  A  rrest  and  Right 
of  Search  —  Statiu  of  Citizens  of  Rebel 
Territory  —  Military  Occupation. 
See  pi.  1-10. 

War  of  Rebellion  a  Public  War--  When  it 
began  and  ended  —  Exemption  of  Govern^ 
ment  Agents  from  Liability  for  Acts  done 
in  its  Suppression,  etc. 
See  pi.  11-20. 

1. Power  of  the  Sovereign  —  Belligerent 

Rights  —  Right  of  A  rrest  and  Right  of  Search  — 
Status  of  Citizens  of  Rebel  Territory-^  MUUary 
Occupation.'\  A  sovereign,  in  reducine  his  re- 
volted subjects  to  obedience,  may  have  belligerent 
rights,  as  well  as  the  rights  of  sovereignty.  To 
rights  of  which  class  any  particular  act  is  to  be 
referred,  must  be  determined  by  the  nature  of  the 
law  and  the  proceedings  thereunder.  Rose  v. 
Himely.  4  Cranch,  241. 

2.  Where  civil  war  exists,  hostilities  may  be 
prosecuted  on  the  footini?  of  hostilities  against  a 
foreign  enemv.  77ie  Amy  Warwick,  2  Black. 
635 ;  The  Hiawatha,  Id. ;  The  BrUliante,  Id. ; 
T^e  Crenshaw,  Id. 

3.  And  it  makes  no  difference  that  the  govern, 
ment  is  still  sovereign  and  may  punish  the  rebels, 
as  criminals,  —  the  government  being  at  liberty 
to  exercise  the  rights  arising  from  a  state  of  war 
instead  of  its  right  of  sovereignty,  if  it  choose  to 
do  so.    lb. 
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4.  In  the  euforcemeut  of  its  oonstitational 
rights  against  armed  insurrection,  the  federal 
government  has  the  powers  not  onl^  of  a  sov- 
ereign, but  of  the  most  favored  beUigerent,  and 
may  accordingly  enforce  its  authority  bv  capture. 
Lamar  v.  Browne,  92  U.  S.  187. 

5.  Thus,  in  tlie  war  of  the  rebellion  the  United 
States  had  belligerent  as  well  as  sovereign  rights, 
—  a  right,  therefore,  to  confiscate  the  property, 
'wherever  found,  of  persons  inhabiting  reoel  terri- 
tory, not  less  than  that  of  rebels  in  arms,  as  be- 
ing the  property  of  public  enemies,  as  well  as  the 
rieht  to  punish  offeuces  against  its  soverei^ty. 
[lliELD  and  Clifford,  JJ.,  dbsenting.]  Miller 
V.  United  Stales,  11  Wal.  »68;  Tyler  v.  Defrees, 
Id.  331. 

6.  The  authority  of  the  government  to  sup- 
press  rebellion  is  found  in  the  power  to  suppress 
insurrection  and  carry  on  war.  Texas  v.  nhite, 
7  Wal.  700. 

7.  Martial  law  having  been  declared  in  a 
state,  a  military  officer  in  its  service  may  lawfully 
arrest  any  one  whom,  on  reasonable  grounds,  he 
believes  to  be  engaged  in  the  insurrection,  and 
may  order  a  house  in  which,  on  like  grounds, 
he  believes  him  to  be  concealed  to  be  forcibly 
entered  and  searched,  if  he  use  no  unnecessaiy 
force,  and  do  not  exercise  his  power  for  the  pur- 
pose of  oppression.   Luther  y,  Borden,  7  How.  1. 

8.  All  the  people  of  any  district  in  insurrec- 
tion against  the  general  government,  there  being 
a  state  of  war,  are  to  be  deemed  enemies,  except 
so  far  as  such  relation  is  altered  by  the  action  of 
the  (rovemment,  —  the  principle  of  ignoring  dis- 
tinctions based  on  the  inclinations  of  different 
inhabitants  of  the  enemy's  country  applying  in 
civil  as  well  as  in  other  wars.  United  States  v. 
Alexander's  CoUon,  2  Wal.  404. 

9.  Loyal  citizens  of  the  United  States  resident 
in  the  south  at  the  outbreak  of  the  rebellion,  who 
escaped  and  afterwards  resided  elsewhere,  did 
not  lose  their  rights  by  reason  of  a  constrained 
and  temporary  residence  there  after  the  begin- 
ning of  hostilities.     The  Peterhoff,  5  Wal.  28. 

10.  The  occupation  of  rebel  territory  by  the 
federal  forces,  if  actual,  complete,  and  permanent, 
drew  after  it,  as  indicated  by  the  president's 
proclamations  of  August  16, 1861,  and  March  3, 
1863,  the  full  measure  of  protection  to  persons 
and  property,  consistent  with  a  necessarv  subjec- 
t'on  to  military  government.  The  Venice,  2 
Wal.  258. 

11.  -; War  of  Rebellion  a  Public  War  — 

When  it  began  and  ended  —  Exemption  of  Gov- 
ernment Agents  from  Liability  for  Acts  done  in 
its  Suppression.]  The  war  of  the  rebellion  was  a 
public  war.  United  States  v.  Thomas,  16  Wal. 
337. 

12.  And  is  deemed  to  have  begun  as  to  some 
of  the  states  on  the  date  of  the  exocntive  pro- 
clamation of  blockade  of  April  19,  1861,  and  as 
to  others  on  the  date  of  the  proclamation  of 
April  27,  and  to  have  ended  as  to  some  on  the 
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date  of  the  proclamation  of  April  2, 1866,  and  as 
to  others  on  the  date  of  the  proclamation  of 
August  20.  The  Protector,  12  Wal.  700,  Ad- 
ger  v.  Alston,  15  Wal.  555. 

13.  The  acts  of  March  3,  1863  (12  Sts.  756), 
and  May  11, 1866  (14  Sts.  46),  extend  protection 
to  all  persons  for  acts  committed  in  subordination 
to  the  military  authorities  engaged  in  conducting 
the  war,  and  confer  on  them  the  same  exemption 
from  liability  which  belonged  to  the  president, 
the  seci'etary  of  war,  and  the  department  com- 
manders.   Beard  v.  Burts,  95  U.  S.  434. 

l<i.  These  acts  apply  to  wrongs  against  prop- 
erty as  well  as  wrongs  against  the  person,  and, 
therefore,  embrace  the  case  of  a  citizen  of  St. 
Louis,  who,  in  an  action  for  rent  due,  in  1862, 
under  a  lease  of  property  there  situated,  defends 
on  the  ground  that  he  was  compelled  by  the 
general  commanding  the  milit-ary  department  to 
pay  over  the  amount  to  the  use  of  the  United 
States.  [Field,  J.,  dissenting.]  Mitchell  v. 
Clark,  110  U.  S.  633. 

15.  And  the  plea,  setting  up  such  defence,  is 
not  bad  because  it  fails  to  set  out  a  copy  of  the 
order  on  which  the  defence  is  founded,  or  its 
substance.    lb. 

16.  The  acts  embrace  also  the  case  of  a 
United  States  treasury  agent  who  took  possession 
of  cotton  brought,  under  the  authority  of  the  act 
of  July  2,  1864  a3  Sts.  375),  from  an  insurrec- 
tionary state,  ana  who  exacted  one  fourth  of  the 
New  lork  market  value  before  releasing  it,  not- 
withstanding the  contention  of  the  owner  that, 
by  reason  of  an  executive  proclamation,  the 
power  to  enforce  such  exaction  no  longer  existed. 
Cutler  V.  Kouns,  110  U.  S.  720. 

17.  A  treasury  agent  to  whom  was  turned  over 
cotton  taken  by  the  militaij  forces  from  hostile 
possession  after  the  cessation  of  active  hostilities 
m  Georgia  during  the  late  war,  was  held  not  to 
be  liable  to  the  owner  of  the  cotton,  because  act- 
ing for  the  government,  and  therefore  protected 
by  its  authority.  [Field,  J.,  dissenting,  on  the 
ground  that,  at  the  time  the  cotton  was  so  turned 
over,  the  agent  was  without  authority  to  receive 
it.]    Lamar  v.  Browne,  92  U.  S.  187. 

18.  An  act  which,  like  the  act  of  1863,  rati- 
fies  what  has  been  done  by  persons  acting  during 
the  war  under  color  of  authority,  and  declares 
that  no  suit  shall  be  sustained  against  them,  is 
valid,  so  far  as  congress  could,  before  the  event, 
have  conferred  the  authority.  Mitchell  v.  Clark, 
110  U.  S.  633. 

19.  A  military  order  under  which  one  seeks 
to  justify  when  sued  for  cutting  wood  on  the 
plamtifTs  land  during  the  war  is  not  the  less  an 
order  because  permissive  in  form  instead  of  man- 
datory.    Beard  v.  Burts,  95  U.  S.  434. 

20.  Prima  facie,  such  an  order  signed  by  one 
as  "  wood  agent,"  and  purporting  to  give  au- 
thority to  cut  wood  for  military  purposes,  is  suf- 
ficient to  afford  protection  to  the  party  acting 
under  it.    lb. 


1065 


DIGEST  OP  DECISIONS. 


1666 


BEBEmOH  —  continued. 
Abandoned  €md  Captured  Property  ^•' Dis- 
posal. 

See  ABAVDOinsD  avd  Captused  Fbop- 

BBTT. 

Aliens  embraced  in  Amnesty  Proclamation  of 
1868. 
See  Aliev,  13. 

Authority  of  General  Oovemment  to  set  up 
New  State  Governments. 
See  United  States  —  Ih  oeke&al,  4  et 
seq. 

Challenge  of  Jury  on  Account  of  Aid  to  Rebel- 
lion—  Right  cf  Government  alone. 
See  JuBT,  6. 

Claims  arising  out  of  the  War  —  Liability  of 
Government. 
See  Ck)UBT  or  Claims — Jukisdictiok. 

Confederacy  —  In  general* 
See  Confederacy. 

Confiscation  of  Property  of  Persons  engaged 
in  RebeUion. 
See  Confiscation. 

Contracts  —  Effect  of  the  Rebellion  thereon. 
See  Contract  —  What  constitutes,  48 
et  seq. 

Contracts  made  during  Rebellion^ In  what 
Money  solvable. 
See  Contract  —  Construction,  24-30. 

Contracts  —  Rebellion  €u  affecting  Legality. 
See  Contract —  What  constitutes,  49 
et  seq. 

Cotton  Proper  Subject  of  Capture. 
See  Capture  —  Lawful  Prize. 

Foreclosure    Proceedings  taken   during   the 
War  and  while  the  Mortgagor  was  in  Con' 
federacy —  Effect. 

See  Mortgage  —  Foreclosure,  52,  53. 

Judgments  in  Southern  Courts  —  Rebellion 
affecting. 
See  Circuit  Court  —  Practice,  15. 

Limitation  —  Suspension  of  Statute  limiting 
the  Right  of  Appeal, 
See  Appeal  —  Taking  and  perfecting, 
20,  21. 

Limitation  —  Suspension  of  Statutes  during 
the    Rebellion  —  Valid  Exercise  of  War 
Power. 
See   Limitation  —  Exceptions    and 
Interruptions,  50  et  seq. 

Neutrals  —  Property  of  Neutrals   resident 
South  —  Enemy's  Property,  etc. 
See  Capture  —  Lawful  Prize. 

Neutrals  —  Vessels  of  Neutrals  domiciled 
South. 
See  Capture — Lawful  Prize. 

Participation  by  Attorney  —  Pardon, 
See  Pardon,  8. 


SBBEItLIOH  —  continued. 
Participation    as    affecting  Redemption   of 
Land  sold  for  Direct  Taxes  under  Act  of 
1861. 
See  Direct  Tax. 

Participation,  etc.  —  Oath  denying. 
See  Test  Oath. 

President  —  Power  to  act   with   Reference 
thereto. 
See  President,  1,  3. 

Provisional  Courts  —  Erection. 
See  Provisional  Court. 

Provisional  Governments  —  Erection. 

See  Provisional  Government. 
Removed  of  Causes  for  Acts  done  by  Govern^ 
ment  Agents,  etc.,  during  the  Rebellion. 

See  Kemoval  of  Causes,  6  et  seq. 

Rights,  Obligations^  efc,  of  States  as  affected 

oy- 
See  States — Rights  and  Powers,  19 

et  seq. 
Sales  of  State  Property  by  State  in  Rebellion. 
See  Government  Bonds,  5  et  seq. 

Suppression  —  When  complete. 

See  Abandoned  and  Captured  Prof- 

BRTY,  25. 
Suspension    of  .Commercial    Intercourse  — 
License  to  trade. 
See  Trading  with  Enemy. 


—  Explanation  by  Parol  Evidence. 
See  Evidence  —  Extrinsic  or  parol. 

Warehouseman's  —  When  given  —  Effect. 
See  Warehouseman,  2,  3. 

What  constitutes. 

See  Voluntary  Association. 


—  Appointment  —  When  Receiver 
will  be  appointed  —  Potters  and  Liabilities,  in 
general  —  Liability  to  suit,  etc.  —  ScUes  ]  The 
appointment  or  dischai]^  of  a  receiver,  although 
generally  a  matter  resting  in  the  discretion  of  tne 
court  below,  is  not  such  always  and  absolutely. 
Milufaukee  ff  Minnesota  Railroad  Co.  v.  Sautter, 
2  Wal.  510. 

2.  Where  a  judgment  faasbeen  rendered  against 
a  bridge  oorporation  and  execution  rotamed  nulla 
bona,  a  court  of  equity  mav  appoint  a  receiver 
to  collect  the  tolls  and  pay  them  into  court  to  an- 
swer the  demand  of  the  judgment  creditor.  Cor- 
ington  Drawbridge  Co.r.  Shepherd,  21  How.  112. 

3.  If  tlie  supreme  court,  in  anv  case,  will  ap- 
point  a  receiver  pending  an  appeal,  it  will  not  do 
so  at  the  instance  of  a  corporation  seeking  to  set 
aside  foreclosure  proceedings  authorized  by  the 
directors,  where  the  decree  was  by  consent,  and 
the  sale,  although  in  form  to  the  attorney  of  the 
corporation,  was  in  reality  to  the  bondholders  in 
whose  interest  the  foreclosnre  was  had,  and  where 
the  pleadings  fail  to  disclose  the  defence  which 
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is  to  be  made.    Missouri  Pacific  Railroad  Co. 

V.  Ketekwn,  95  U.  S.  1. 

^  A  judgment  creditor  having  a  lien  on  land 
in  possession  of  a  receiver  appointed  under  a 
bill  oy  another  creditor  against  tue  debtor  and  a 
third  person,  to  set  asioe  a  conveyance  to  the 
latter  as  a  fraud  upon  creditors,  cannot  proceed 
to  levy  lus  execution,  if  he  have  notice  of  such 
possession,  but  must  appiv  to  the  court  of  chan- 
cery for  the  protection  of  ms  interests.  Wiswall 
Y.  Sampson,  I4t  How.  52. 

9.  Tlie  rule  that  want  of  leave  of  the  court 
by  which  he  was  appointed  is  a  bar  to  a  suit 
against  a  receiver,  applies  not  only  where  the 
auit  is  for  specific  property,  but  where  it  is  on  a 
money  demand.  And  it  makes  no  difference  to 
its  application  that  the  suit  is  a  suit  brought  to  the 
court  of  another  jurisdiction  against  a  receiver 
operating  a  railroad,  for  injuries  caused  by  hb  neg- 
ligence or  the  negligence  of  his  servants  in  con- 
ducting the  business  of  a  carrier  of  passengers ; 
nor  that  tbe  result  of  its  application  is  to  deprive 
the  injured  person  of  a  trial  by  jury.  [Miller,  J., 
dissenting.]     Barton  v.  Barbour,  104  U.  8.  126. 

6.  A  court  of  equity  may  authorize  a  receiver 
of  a  railroad  company  to  sue  in  his  own  name  so 
that  he  may  maintain  a  bill  therein  to  enjoin  the 
officers  of  the  state  by  which  a  grant  of  land  to 
the  company  has  been  declared  forfeited,  from 

fronting  the  land  to  settlers.    Dattis  v.   Gray, 
6  WaL  203. 

7.  The  powers  of  a  receiver  are  to  be  inter- 
preted liberally  in  aid  of  the  jurisdiction  of  the 
court.    lb. 

8.  A  receiver  is  but  an  officer  of  the  court  that 
appoints  him,  and  cannot  sue  in  a  foreign  juris- 
diction for  the  property  of  tlie  debtor.  Booth  v. 
Clark,  17  How.  322. 

9.  Ttie  appointment  of  a  receiver  under  a 
creditor's  bill  against  a  resident  of  the  state, 
does  not  vest  in  the  receiver  a  claim  of  the  debtor 
against  a  forei^i  government.    lb. 

10.  A  receiver,  as  such,  has  no  authority  to 
incur  expenses  on  account  of  the  property  beyond 
what  are  absolutely  necessary  to  its  preservation 
and  use,  as  contemphtted  in  his  appointment,  — 
none,  e.  g.,  where  the  property  is  a  railroad,  to 
incur  expenses  in  defeating  a  subsidy  proposed  to 
aid  in  the  construction  of  a  rival  road.  CotcSrey 
T.  Galveston.  Houston,  jr  Henderson  Railroad  Co.^ 
93  U.  S  352. 

11.  Funds  in  the  hands  of  a  receiver  appointed 
in  a  suit  to  foreclose  a  mortgage  from  which  the 
funds  are  derived,  are  chaigeable  with  the  fee 
due  an  attorney  for  services  rendered  in  a  prior 
foreclosure  suit  brought  by  trustees  of  the  mort- 
gaged property,  but  interrupted  by  the  civil  war, 
although  the  trustees  have  since  died,  and  the 
auit  prosecuted  to  judgment  was  brought  by  the 
eesluis  que  trust,    lb. 

12.  A  receiver  can  be  held  liable  for  not  de- 
livering to  the  successful  party  only  when  a  copy 
of  tlie  d^ree  was  produced  and  a  receipt  ten- 
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dered  when  the  demand  for  delivery  was  made. 
Very  v.  WatJcins,  23  How.  469. 

13.  A  receiver  who  refuses  to  give  information 
when  questioned  as  to  the  use  made  of  certain 
money  transferred  by  him  to  his  private  account, 
is  properly  charged  for  the  use  thereof.  Hinck'- 
ley  V.  Gilman,  Clinton,  jr  Springfield  Railroad 
Co.,  100  U.  S.  153. 

14.  Where,  in  a  suit  removed  to  the  circuit 
court,  a  receiver  appointed  by  the  state  court 
voluntarily  reports  to  the  circuit  court,  states  the 
amount  of  the  fund  in  his  hands,  and  asks  for 
leave  to  make  certain  paymeuts.  the  circuit  court 
may  compel  him  to  account.    Jb. 

15.  Although  a  receiver  autliorized  to  sell 
should  not  couvey  until  the  sale  has  been  con- 
firmed by  the  court,  a  deed  executed  before  con- 
firmation will  pass  title,  if  confirmation  follow. 
Koontz  V.  Kentucky  Northern  Bank,  16  Wal.  196. 

16.  A  purchaser  from  a  receiver  is  not  bound 
to  examine  all  the  proceedings  in  the  case  to  in- 
quire for  errors  in  the  action  of  the  court  or  ir- 
regularities in  the  conduct  of  the  receiver,  but 
only  to  see  that  there  is  a  suit  in  which  there  is 
a  receiver  authorized  to  sell,  that  a  sale  is  made 
under  the  authority  and  confirmed  by  the  court, 
and  that  the  deed  accurately  describes  the  prop, 
erty  sold.     lb. 

i7.  Where  the  receiver's  authority  to  sell 
prescribes  certain  conditions,  as,  for  instance, 
that  if  the  sale  be  on  credit  he  shall  retain  a  lien 
for  the  purchase-money,  if  he  so  report  a  sale  as 
to  deceive  the  court  as  to  compliance  with  such 
conditions,  and  the  purchaser  participate  in  the  de- 
ception, the  court  mav  set  the  proceedings  aside, 
although  the  sale  has  been  confirmed  and  convey- 
ance made,  the  rights  of  third  parties  not  having 
intervened ;  but  if  such  rights  have  intervened, 
the  party  injured  must  resort  to  his  action  a^iust 
the  receiver,  or  to  an  action  on  his  bond.    ib. 

Appeal  from  Decree  Jixing  Sum  due  from 
him  in  Foreclosure  Suit. 
See  Appeal — Taking  and  ferfbctino, 
10. 
Appointed  by  State  Court  not  liable  in  that 
Capacity  in  Circuit  Court  in  another  State. 
See  CouKT  —  In  general,  53. 

Appointment — Agreement  therefor. 

See  Trial —  Regulation  of  Trials,  4. 

Appointment — Receiver  of  ConfxccUed  Lands 
when  the  Holder  refuses  to  pay  the  Taxes. 
See  Equity  —  Jurisdiction,  48. 
Appointment  —  Power  of  Judge  in  Illinois  to 
appoint  Receiver  in  Vacation. 
See  Court  —  In  general,  4. 
National  Bank  —  In  general. 
See  National  Bank. 

Power  of  Court  to  collect  Taxes  through  Re- 
ceiver. 
See  Municipal  Corporation  —  Liabil- 
ity, 30,  31. 
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Power  to  pay  over  Fund  in  Controversy  not- 
withstanding  Appeal. 
See  A?PKAL  —  Taking  AND  ferfectino, 

78. 

Property  held  by  Receiver  pendente  Lite  sub- 
ject to  Execution  as  Property  of  Party, 
when  Party  by  Decree  has  Title. 
See  Execution,  14. 

Railroads  —  In  general  —  Appointment  — 
Powers  and  Duties,  etc. 

See  Kailroad  —  Mortgage,  49  et  seq. 

BECEIVER  07  PUBUO  MOHST  — TTA^  liable 
—  What  excuses  from  Liability  —  How 
Liability  may  be  enforced  —  Treasury  Dis- 
tress- Warrant  —  Liability  of  Debtor  for  In- 
terest —  Release  of  Sureties  on  Bond  — 
Embezzlement,  Construction  of  Statutes  re- 
lating to,  ■ 
See  pi.  1-27. 

Right,  when  sued,  to  claim  Credits  —  Claim 
must  have  been  presented  to  Accounting 
Officers  and  passed  upon. 
See  pi.  28-45. 

Effect  as  Evidence  of  Adjustment  of  Accounts 
by  Government  Auditing  Officers,  and  of 
treasury  Transcripts, 
See  pi.  45-71. 

Compensation, 
See  pi.  73. 

1.  —  When  liable  —  What  excuses  from 
Liability — How  Liability  may  be  enforced  — 
Treasury  Distress-  Warrant  —  Liability  of  Debtor 
for  Interest  —  Release  of  Sureties  on  Bond  — 
Embezzlement^  Construction  of  Statutes  relating 
to."]  A  manufactui'er  who  buys  stamps  at  a 
discount  ou  credit,  giving  the  bond  required  by 
Eev.  Sts.,  §  3425,  as  security,  is  not  a  "  per- 
son  accountable  for  public  money  *'  who,  under 
section  3624,  forfeits  commissions  if  suit  is 
brought  and  judgment  recovered  against  him. 
His  discount  is  not  a  "  commission,"  nor  has  lie, 
in  a  legal  sense,  any  money  belonging  to  the 
United  States.  United  States  v.  Goldback,  102 
U.  S.  623. 

2.  A  navy  agent  who  pays  claims  for  a  purser 
without  a  regular  requisition,  and  permits  the 
purser  to  take  the  vouchers  therefor  and  to  ob- 
tain credit  therefor  at  the  treasury,  without  a 
credit  to  such  agent  and  a  charge  to  himself, 
must  look  to  the  purser  and  not  to  the  govern- 
ment for  indemnity.  United  States  v.  Hawkins, 
10  Pet.  125. 

3.  The  sureties  of  a  purser  stationed  at  a  navy 
yard  are  liable  for  the  default  of  their  principal 
in  failing  to  account  for  money  remitted  to  him  as 
purser,  although  it  would  have  been  remitted  to 
the  navy  agent  for  disbursement  had  there  been 
one.     Strong  v.  United  States,  6  Wal.  788. 

^  The  provisions  of  the  act  of  April  24, 1816, 


BBGEIVZB  07  FUBUC  XOSST — continued. 
§  4  (3  Sts.  298),  directing  that  paymasters  ap- 
pointed thereunder  shall  be  recalled  in  default  of 
periodical  settlements,  are  directory  merely,  and 
form  no  part  of  the  contract  of  the  government 
with  tiie  surety  on  the'hpay master's  bond.  United 
States  V.  Vanzandt,  11  Wheat.  184. 

5.  The  giving  of  a  bond  is  not  a  condition 
precedent  to  the  authority  of  a  paymaster  to  act, 
the  appointment  being  complete  when  made  by 
tiie  president  and  confirmed  by  tlie  senate. 
United  States  v.  Bradley,  10  Pet.  343. 

6.  The  act  of  1816  does  not  prohibit  the  tak- 
ing of  bonds  from  army  paymasters  in  a  form 
other  than  the  one  therein  prescribed,  if  obtained 
without  compulsion,     lb. 

7.  It  is  no  defence  to  an  action  on  the  bond 
of  a  receiver  of  public  money  conditioned  to 
safely  keep  the  money  collected,  that  the  money 
was  felomously  stolen  without  fault  on  his  part. 
United  States  v.  Prescott,  3  How.  578  ;  United 
States  V.  Morgan,  1 1  How.  154 ;  United  States 
V.  Dashiel,  4  Wal.  182 ;  United  States  v.  KeeMer, 
9  Wal.  83. 

8.  Or  that  it  was  taken  from  hinn  by  robbery* 
Boyden  v.  United  States,  13  Wal.  17. 

9.  He  is  liable  also  for  money  which  he  has 
been  compelled  to  pay  to  the  usurping  govern- 
ment of  states  in  rebellion,  where,  had  be  paid  it 
into  the  treasury  seasonably,  he  would  not  have 
had  it  wlien  so  compelled,  and  where,  therefore, 
he  was  already  in  aefault.  [Chase,  G.  J.,  and 
Clifford,  J.,  dissenting.]  Bevans  v.  United 
States,  13  Wal.  56;  Halliburton  y.  United 
States,  Id.  63. 

10.  The  payment  by  a  public  officer  of  money 
in  his  hands  to  a  creditor  of  the  United  States, 
under  an  order  of  the  confederate  authorities,  is 
no  defence  to  an  action  on  his  official  bond,  no 
force  or  physical  coercion  compelling  obedience 
to  such  order  being  shown.  United  States  y. 
Keehler,  9  WaL  83. 

11.  A  receiver  of  public  money  is  not  liable 
on  his  bond  for  money  of  which  he  has  been  de- 
prived by  the  act  of  God  or  the  public  enemy, 
without  iault  on  his  part,  —  money,  e.  g.,  forcibly 
taken  during  the  war  by  the  rebel  authorities. 
rSwATNE.  Miller,  and  Strong,  JJ.,  dissenting.] 
United  States  v.  Thomas,  15  Wal.  337. 

12.  The  rules  goveniing  the  bond,  and  the 
principles  of  the  law  of  bailment,  as  the  measure 
of  liability  in  such  cases,  considered.    lb. 

13.  Where  a  receiver  of  public  moneys  in  a 
land  district  charges  himself  with  money  re- 
ceived by  himself  or  his  authorized  agents  as 
the  purchase  price  of  public  lands  entered  pur* 
suant  to  the  pre-emption  laws,  the  sureties  on  his 
official  bond,  when  sued  because  of  his  failure  to 
pay  over  such  money,  cannot  defeat  a  recovery 
by  setting  up  irregularities  in  the  prooeedings 
relating  to  tlie  entry  of  the  land.  Potter  y. 
UnUed  States,  107  U.  S.  126. 

1^  The  act  of  March  3,  1795  (1  Sts.  441), 
for  the  recovery  of  debts  due  to  the  United 
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States,  is  repealed  bj  implication  by  the  acts  of 
March  3,  1797  (1  Sts.  512),  and  March  3,  1817 
(3  Sts.  366).     Smith  v.  United  States,  5  Pet. 
292. 

15.  The  official  bond  ot  a  receiver  of  public 
money  is  a  mere  collateral  security,  and  does  not 
operate  as  a  merger  of  the  simple  contract  aris- 
ing &om  a  balance  due  for  money  received.  Wed- 
tan  V.  United  States,  9  Wheat.  651. 

16.  SemUe  that  on  his  default  assumpsit 
against  him  and  debt  on  his  bond  may  be  main- 
tained at  the  same  time.    lb. 

17.  Ttie  United  States  may  apply  money  due 
to  an  officer  for  pay  and  emoluments  to  the  pay- 
ment of  a  debt  due  from  him  to  the  government, 
such  application  bein^  but  an  exercise  of  the 
common  right  belonging  to  every  creditor,  to 
applv  unappropriated  money  of  his  debtor  in  his 
bancls  in  extinguishment  of  the  debt  due  him. 
Gratiot  v.  United  States,  15  Pet.  336. 

18.  So  the  United  States  may  retain,  of  a 
sum  due  on  a  government  contract,  the  amount 
of  the  contractor's  indebtedness  as  surety  in  an 
official  bond,  to  await  the  final  adjustment  of  the 
accounts  of  his  principaL  Mc Knight  v.  United 
States,  98  U.  S.  179. 

19.  The  act  of  May  15,  1820  (3  Sts.  692), 
authorizing  the  issue  of  treasury  distress-war- 
rants against  the  property  of  receivers  of  public 
money,  etc.,  for  the  amount  found  due  on  ad- 
justing their  accounts  in  the  treasury  department, 
IS  not  inconsistent  with  the  separation  of  the 
judicial  from  the  executive  power,  the  issuing  of 
such  a  warrant,  although  in  some  sense  a  judi- 
cial act,  being  in  effect  nothing  more  than  an 
exercise  of  executive  power,  within  the  meaning 
of  the  constitution.  Murray  v.  Hoboken  Land 
ff  Improvement  Co.,  18  How.  272. 

20.  And  it  makes  no  difference  therein  that 
congress  may  by  consent  authorize  tlie  defendant 
to  bring  the  case,  after  levy,  into  a  court  for 
judicial  investigation.     lb. 

21.  Tlie  act  is  not  inconsistent  with  the  fifth 
amendment  to  the  constitution,  prohibiting  the 
deprivation  of  a  citizen  of  his  property  without 
due  process  of  law,  such  a  warrant  being  "  due 
process."     lb. 

22.  And  although  called  a  warrant,  it  is  not  a 
search-warrant  within  the  meaning  of  the  foui'th 
amendment,  and  need  not  be  issued  on  oath.    lb. 

23.  Proof,  merely,  of  the  recei|)t  of  public 
money  by  an  officer  charged  with  its  disDurse- 
ment,  is  not  sufficient  to  charge  him  with  interest, 
in  the  absence  of  evidence  of  a  conversion  or  of 
a  refusal  to  respond  to  a  lawful  requirement 
with  regard  to  it.     United  States  v.  Denvir,  106 

Tj    o    tgfl 

2^  The  act  of  May  15,  1820  (3  Sts.  592), 
in  relation  to  public  debtors,  does  not  discharge 
sureties  on  existing  bonds,  although  it  requires 
new  sureties  to  be  given.  United  States  v. 
NichoU,  12  Wheat.  505. 

25.  A  private  act  for  the  relief  of  a  public 
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debtor,  which  retains  the  right  to  proceed  against 
after-acquired  property,  will  not  release  the  debt- 
or's sureties.    Hunter  v.  United  States,  5  Pet. 
173. 

26.  A  clerk  appointed  under  the  act  of  August 
6,  1846  (9  Sts.  59),  by  an  assistant  treasurer  of 
the  United  States,  with  a  prescnbed  salary,  a 
tenure  of  place  independent  of  that  of  his*  su- 
perior, and  duties  which,  although  to  be  prescribed 
by  such  superior,  are  continuing  and  permanent, 
is  an  officer  within  the  meaning  of  the  act,  and  as 
such  liable  to  indictment  for  embezzlement  under 
section  16.  [Grier,  Miller,  and  Field,  J  J., 
dissenting,  on  the  ground  that  to  come  within 
the  act  the  person  must  be  by  statute  directly 
and  primarily  liable  to  the  government.]  United 
States  v.  HartweU,  6  Wal.  385. 

27.  The  penalty  for  embezzlement  prescribed 
by  {  3,  act  of  June  14,  1866  (14  Sts.  65),  to 
regulate  and  secure  the  safe  keeping  of  the  public 
money,  being  by  the  concluding  clause  confined 
to  persons  of  the  classes  therein  named,  t.  e., 
officers  of  banks  and  banking  associations,  applies 
to  such  persons  only,  although  the  enacting 
clause  in  defining  the  act  speak  of  it  as  com- 
nutted  by  "  any  banker,  broker,  or  any  person  not 
an  authorized  depositary  of  public  money."     75. 

28.  Hight,  when  sued,  to  claim  Credits  — 

Claim  must  have  been  presented  to  Accounting 
Officers  and  passed  upon.]  If  a  public  debtor 
put  claims  due  to  himself  into  the  hands  of  a  pub- 
lic officer,  to  collect  and  apply  the  money  on  his 
indebtedness  to  the  government,  he  is  not  en- 
titled to  credit  therefor  until  the  money  is  paid 
to  the  proper  officer:  receipt  thereof  by  the 
zigent  of  one  who  was  such  proper  officer  when 
the  claims  were  placed  for  collection,  but  whose 
office  became  extinct  before  the  agent  received 
the  money,  will  not  do.  United  States  v.  Pat- 
terson, 7  Cranch,  575. 

29.  If  the  United  States  bring  an  action  for 
money  had  and  received,  against  one  who  has  a 
legal  clfum  for  services  rendered,  he  may  set  off 
such  claim.  United  States  v.  Ringgold,  8  Pet. 
150. 

30.  Under  the  act  of  March  3,  1797,  §  J  3,  4 
(1  Sts.  514),  he  is  entitled,  at  the  trial,  to  the 
benefit  of  any  credit  in  his  favor,  arising  either 
out  of  the  transaction  on  which  he  is  sued,  or 
out  of  independent  transactions,  which  would 
constitute  a  set-off,  either  legal  or  equitable,  in 
whole  or  in  part,  to  the  debt  sued  for.  United 
States  V.  WUkins.j^  Wheat.  135. 

31.  In  assumpsit  by  the  government  against  a 
department  clerk  for  money  had  and  received, 
an  equitable  claim  for  services  rendered  to  the 
government,  under  the  orders  of  the  head  of  the 
department,  may  be  allowed  by  way  of  set-off, 
altliough  there  be  no  statute  providing  for  the 
pavment  of  such  services.  United  States  v. 
Macdaniel  7  Pet.  1. 

32.  A  person  appointed  secretary  of  the  board 
of  commissioners  of  the  navy  hospital  fund,  to 
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perform  such  duties  relative  to  the  books,  etc., 
of  the  fund  as  the  board  may  require  of  him,  for 
a  fixed  saUrj,  and  who  performs  extra  services 
at  ihe  request  of  the  board,  with  the  uoderstand- 
ing  that  he  shall  be  paid  such  a  commission  as 
lias  been  usually  paid  for  like  services,  is  entitled 
to  an  allowance  of  such  extra  compensation,  by 
way  of  set-o£^  in  an  action  against  him  by  the 

fovernment.      United  StcUes  v.  FUlebrown,  7 
•et.  28. 

33.  The  act  of  1797  permitting  set-offs  in 
suits  by  the  United  States  does  not  extend  to 
claims  for  unliquidated  damages.  United  States 
V.  Robeson,  9  Pet.  319;  United  Stales  v. 
Buchanan,  8  How.  83. 

34.  Nor  to  a  claim  of  which  tiie  defendaut  is 
tlie  equitable  owner  by  assignment ;  and  neither 
the  practice  of  state  courts  nor  the  provisions  of 
state  laws  as  to  set-off  can  affect  the  rule.  United 
States  V.  Robeson,  9  Pet.  319. 

35.  In  an  action  by  the  United  States  against 
one  accountable  for  public  money,  a  credit  may 
be  allowed  which  has  been  rejected  by  the  ac- 
counting officers  of  the  treasury.  United  States 
V.  Macaaniel,  7  Pet.  1 ;  United  States  v.  Ripiey, 
Id.  18. 

36.  But  if  the  claim  has  not  been  presented 
to  them  and  by  them  rejected,  except  in  the  cases 
of  inability,  accident,  or  absence  provided  for  by 
statute,  it  cannot  be  allowed.  United  States  v. 
Giles,  9  Granoh.  212 ;  United  States  v.  GUmore, 
7  Wal.  491 ;  Western  Union  RaUroad  Co.  v. 
UnUed  States,  101  U.  S.  543. 

37.  Or  except  where  the  defendant  sbows 
that  he  is  in  possession  of  vouchers  not  before  in 
his  power  to  procure,  etc.,  and  a  claim  to  be 
legally  presented  should  be  presented  by  items 
and  with  the  proper  vouchers.  Wat  kins  v. 
United  States,  9  Wal.  759 ;  Halltburton  v.  United 
Stales,  13  Wal.  63. 

38.  Nor  can  the  sureties  on  his  official  bond 
claim  it  as  a  credit.  United  States  v.  Giles,  9 
Cranch,  212. 

39.  It  must  be  made  to  appear  from  the  books 
of  the  treasury  that  it  has  been  presented,  and  in 
whole  or  in  part  disallowed.  United  States  v. 
GUmore,  7  Wal.  491. 

40.  But  it  need  not  have  been  presented  and 
rejected  before  the  institution  of  the  suit.  United 
States  V.  Hawkins,  10  Pet.  125. 

41.  If  proof  of  credits  have  been  permitted  to 
go  to  the  jurv  without  such  a  foundation  first 
laid,  it  should,  be  wholly  withdrawn  from  tlieir 
consideration.  United  States  v.  GUmore,  7 
Wal.  491. 

42.  Whether  evidence  in  support  of  a  claim 
for  a  credit  is  properly  in  the  case  by  reason  of 
proof  that  the  claim  has  been  presented  and  dis- 
allowed, is  a  question  for  the  court.     lb, 

43.  Under  the  act  of  1797,  the  defendant  can- 
not have  a  continuance  to  enable  him  to  present 
claims  for  credits  to  the  treasury.  UnUed  States 
V.  Hawkins,  10  Pet.  125. 


SEUJUVKR  OF  FUBUD  KORT  —  continued. 

44  A  claim  by  a  deputy  postmaster  which  is 
but  a  claim  for  damages  for  being  deprived  of 
his  office,  and  so  of  the  emolumeuts  tnereof,  is 
within  the  rule  rMuiring  presentment  Ware  r. 
United  States,  4  Wal.  617. 

45.  The  presentation  by  a  collector  to  tbe 
commissioner  of  internal  revenue,  of  a  daim  for 
a  credit,  and  its  rejection  by  the  commissioner, 
is  such  a  presentation  "  to  the  accounting  officers 
of  the  treasury  for  their  examination  "  as  to  en- 
title the  collector,  when  sued,  to  set  up  bis  claim. 
United  States  v.  KimbaU,  101  U.  S.  726. 

46.  Effect  as  Evidence  of  Adjustment  of 

Accounts  by  Gocemtw^  Auditing  Officers,  and 
of  Trenitury  Transcripts']  Uuder  ihe  act  of 
March  3,  1797,  4$  2,  4  (1  Sts.  512),  a  certified 
transcript  from  the  books  of  the  treasury  is  ad- 
missible in  evidence  in  an  action  against  a  public 
debtor,  although  no  previous  proceedings  have 
been  had  against  liim  under  the  act  of  March  3, 
1795  (1  Sts.  441),  and  although  he  be  not  de- 
clared  against  in  his  official  character.  Waiton 
V.  UnUed  States,  9  Wheat.  651. 

47.  Such  transcript  of  an  account  stated  at 
tiie  treasury  b  evidence  only  of  items  for  money 
disbursed  through  the  ordinary  channels,  known 
officially  to  the  accounting  officers,  and  appearing 
on  Uieir  books.  UnUed  States  v.  Buford,  3  Pet.  1 2. 

48.  The  signature  of  the  secretary  of  the 
treasury  is  necessary  to  a  treasury  transcript,  uu- 
der the  act  of  March  3,  1817  (8  Sts.  366),  tiie 
seal  of  the  department  giving  authenticity  to  the 
certificate.     Smith  v.  United  States,  5  Pet.  292. 

49.  A  treasury  transcript  is  evidence  for  the 
surety,  to  prove  the  date  of  a  payment  credited 
in  the  account  with  the  principal.  Cox  v. 
UnUed  States,  6  Pet.  172. 

50.  Where  copies,  as,  for  instance,  treasury 
transcripts,  are  made  evidence  by  statute,  the 
mode  of  authentication  required  must  be  stricUj 
pursued.    SmUh  v.  UnUed  States,  5  Pet.  292. 

51.  Under  the  act  of  1797  there  should  be 
annexed  to  the  treasury  transcript  duly  certified 
copies  of  the  vouchers  nnder  which  payments 
were  made  to  third  persons  by  authonty  of  the 
debtor.  UnUed  States  v.  Jones,  8  Pet  375; 
UnUed  States  v.  Jones,  Id.  387. 

52.  It  is  in  the  discretion  of  the  court  to  re- 
(^uire  the  production  of  the  originals  where  fraud 
is  alleged.     lb. 

53.  The  act  requires  a  transcript  of  the  items, 
not  a  statement  of  a  balance  in  gross,     lb. 

54.  The  defending  debtor  may  avail  bimself  of 
the  credits  in  the  transcript  without  waiving  any 
right  he  may  bave  to  object  that  certain  items  of 
debit  are  not  properly  provable  thereby.  IL; 
United  States  v.  Jones,  8  Pet.  399. 

55.  Although  a  transcript  stating  balances 
merely  is  not  evidence  under  the  act  of  1797, 
yet  if  the  whole  transcript,  taken  togetlier,  con- 
tains the  items  so  as  to  show  how  the  balances 
were  struck  and  of  what  items  composed,  it  is 
sufficient.   Gratwt  t.  UnUed  States,  15  Pet  336. 
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BBCaOVEB  07  PUBLIC  MORT  —  continued, 

56.  A  transcript  is  only  prima  facie  evidence 
as  against  the  sureties  that  ihe  money  with  which 
the  officer  stands  charged  as  of  the  term  to  which 
the  liability  of  the  sureties  extends  was  in  fact 
received  in  that  term  and  not  paid  over.  Untied 
States  T.  Irving,  1  How.  250. 

57.  A  transcript  which  is  a  substantial  copy 
of  the  collector's  quarterly  retunia,  revised  and 
corrected  bv  the  accounting  officers  of  the  treas- 
ury, ia  evidence ;  and  it  is  no  objection  that  it 
contains  charges  which  are  a^;gregates  of  items 
in  such  returns,  references  being  made  to  the  re- 
turns, and  the  returns  not  being  called  for  on  the 
trial.     Hoyt  v.  United  States,  10  How.  109. 

58.  Under  the  act  of  July  2,  1836,  f  {  8, 15 
(5  Sts.  81,  82),  transcripts  of  the  Quarterly  re- 
turns of  a  jpostmaster,  as  corrected  oy  the  audi- 
tor, and  of  the  accounts  based  thereon,  are  evi- 
dence against  the  postmaster  and  his  sureties, 
although  they  do  not  exhibit  credits  claimed  and 
rejected.     United  States  ▼.  Hodge,  13  How.  478. 

59.  A  treasury  transcript  is  evidence  against 
tlie  officer  and  his  sureties  that  he  received  the 
several  sums  therein  charged  as  received  in  the 
regular  course  of  the  business  of  the  department, 
without  production  of  copies  of  his  receipts 
therefor.    Bruce  v.  United  States,  17  How.  437. 

60.  Unofficial  letters  of  a  subordinate  officer 
of  the  treasury  are  inadmissible  in  a  suit  against 
ft  disbursing  officer  of  the  government  for  defalca- 
tion, to  contradict  or  even  to  explain  the  official 
adjustment  of  bis  accounts  as  shown  by  the  cer- 
tified transcripts.  Strong  v.  United  States,  6  Wal. 
788. 

61.  Tlie  private  boolcs  of  a  disbursing  agent 
of  the  ^vernment  are  inadmissible  in  a  suit  for 
defalcation  to  contradict  the  official  adjustment 
of  his  accounts.    lb. 

62.  Under  the  act  of  1797  it  is  not  necessary 
that  every  account  with  any  individual,  and  all  of 
every  account,  be  transcribed.  A  garbled  or  mu- 
tilated statement  is  not  evidence,  however.  United 
States  V.  GauMsen,  19  Wal.  198. 

63.  A  transcript,  duly  certified  and  authenti- 
cated,  constitutes  evidence,  prima  facie,  of  the 
correctness  of  the  balance  therein  claimed  to  be 
due ;  a  mistake  of  computation  may  be  corrected 
bv  a  restatement  of  the  account.  Soule  v. 
United  States,  100  U.  8.  8. 

64.  The  adjustment  of  a  collector's  accounts 
by  the  treasury  department  affords  prima  facie 
evidence,  not  only  of  the  fact  and  of  the  amount 
of  the  indebtedness,  but  also  of  the  time  when 
and  the  manner  in  which  it  arose.  The  sureties 
on  his  official  bond,  when  sued,  may  show,  of 
course,  that  the  default  charged  occurred  before 
their  liability  began.  United  States  v.  Stone,  106 
U.  8.  526. 

65.  To  this  end  they  may  show  that  credits 
had  been  given  their  principal  on  a  prior  account, 
that  belonged  to  suosequent  ones,  and  that  he 
had  been  debited  in  the  latter  with  items  im- 
properly transferred  from  previous  accounts.  lb. 


BEUSiVJUt  OF  PUBLIC  MOHXT  —  continued. 

66.  Where,  in  a  sut  on  a  collector's  bond, 
transcripts  of  his  accounts  at  the  treasurv  de- 
partment are  offered  in  evidence  bv  the  ifuited 
States,  an  objection,  not  arising  on  the  face  of  the 
accounts,  but  only  after  a  comparison  between 
them  and  other  accounts  offered  by  the  defendant, 
goes,  not  to  the  competency  of  the  evidence,  but 
only  to  its  effect.    lo. 

67.  The  provision  of  the  act  of  1797,  declar- 
ing that  "  in  every  case  of  delinquency,"  where 
a  suit  is  instituted  to  recover  money  due  the 
United  States,  **  a  transcript  from  the  books  and 
proceedings  of  the  treasury,  certified,"  etc.,  shall 
be  competent  evidence,  as  well  as  copies  of  all 
bonds  *'  relating  to  or  connected  with  the  settle- 
ment of  any  account  between  the  United  States 
and  an  individual,"  is  general,  aud  applies  to  all 
cases  where  the  evidence  is  required.  Bechtel  v. 
UnUed  States,  101  U.  S.  697. 

68.  The  account  of  a  delinquent  revenue  offi- 
cer or  other  person  accountable  for  public  mone^, 
as  finally  adjusted  at  the  treasury  department,  is 
not  admissible  in  evidence  under  Rev.  Sts.  {  886, 
unless  it  be  certified  and  authenticated  to  be  a 
transcript  from  the  books,  etc.,  of  the  depart- 
ment. A  certificate,  therefore,  which  states  that 
the  transcript,  to  which  the  cei-tificate  is  annexed, 
is  a  copj  of  the  original  on  file  is  not  sufficient, 
that  being  the  form  used  in  reference  to  mere 
copies  of  Donds,  contracts,  or  other  papers  con- 
nected  with  the  final  adjustment.  [Swatne  and 
Bradley,  J  J.,  dissenting.]  United  States  v. 
Pinson,  102  U.  S.  548. 

69.  A  duly  certified  transcript  from  the  treas- 
ury of  the  accounts  of  an  internal  revenue  col- 
lector is  admissible  in  evidence  in  a  suit  on  his 
bond,  even  if  certain  items  of  the  account  are 
not  chargeable  on  the  bond  in  suit,  if  they  may 
be  separated  and  rejected ;  the  transcript  is  none 
the  less  evidence  because  they  are  in  it.  United 
States  V.  Hunt,  105  U.  S.  183. 

70.  A  transcript  from  the  books  of  the  treas- 
ury, certified  by  tne  fourth  auditor,  showing  the 
account  of  the  treasury  department  with  a  pay- 
master of  the  navy,  accompanied  by  a  certificate 
of  the  secretary  of  the  treasury  that  the  certify- 
ing officer  is  the  fourth  auditor,  is  competent 
evidence  in  a  suit  on  the  paymaster's  bond.  It 
is  clearly  made  so  by  Rev^  Sts.  {  886.  United 
States  V.  Bell,  111  U.  S.  477. 

71.  In  a  suit  on  a  marshal's  bond,  the  |^v. 
emment  may  rest  on  the  introduction  of  certified 
transcripts  of  the  adjustment  of  his  accounts  by 
the  accounting  officers  oC  the  treasury;  it  need 
not  show  notice  to  the  marshal  of  the  adjustment 
or  of  the  balance  found  due.  Watldns  v.  United 
States,  9  Wal.  759. 

72.  Compensation.'\    Under  the  act  of 

April  20,  1818  (3  Sts.  466),  a  receiver  of  public 
money  is  entitled  to  reckon  his  commissions  as 
by  years  begii^ning  with  the  date  of  his  appoint, 
ment  to  office,  not  by  the  fiscal  year  of  the 
treasury.     United  States  v.  Dickson,  15  Pet.  141. 
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BECEIVSB  07  PUBLIC  MOHST — continued. 
Actions  against  —  Pleading  and  Evidence  in. 

See  Assumpsit,  31,  38. 
Actions  against  —  Exception   to    Treasurg 
Transcripts  —  How  taken. 
See  Exceptions,  31. 

Actions  by  —  May  recover  from  United  States 
Money  paid  over,  when. 
See  Assumpsit,  29. 
Bonds  thereof —  In  general. 

See  Bond. 
Collector  of  Customs  —  Internal  Revenue  — 
In  general. 
See  Collie CTOB  of  Customs;  Collec- 
tor OP  Internal  Revenue. 
Compensation  —  In  general. 

See  Officer. 
Compensation  of  Officers  of  Land  Department* 
See  Lands  op  United  States  —  Land 
Oppicb. 
Compensation — Receiver  for   Land  District 
employed  in  Sale  of  Indian  Trust  Lands, 
See  Officer,  31. 
Construction  of  Statutes  relating  to  Accounts. 
See  Statutes  —  Construction,  36,  37. 

Government's  Right  to  Priority  of  Payment. 
See  United  States  —  Priority  op  Pay- 
ment, 1  et  seq. 

Land  Office  —  In  general  —  Powers,  etc.  — 
Compensation. 
See  Lands  of  United  States  —  Lakd 
Office,  1  et  seq. 
Eight  to  sue  Government  in  Court  of  Claims. 
See  Court  of  Claims — Jurisdiction, 
22. 

BSCEIVIV0  8T0LSV  PB0PSBT7 — Note  stolen 
from  Mail. 

See  Bills  and  Notes  —  In  general,  2. 

BEdTAL  —  Deed  —  Recital  as  Evidence. 
See  Evidence  —  Hearsay,  32. 
Letters-patent  —  Effect  of  Recitals, 
See  Patent  —  Issue,  48  et  seq. 

Municipal  Bonds  —  Recitals  therein. 

See  Municipal  Bonds  —  In  general, 
88-112. 
Patents  for  Public  Lands  —  Effect. 

See  Lands  of  United  States  —  Pat- 
ent, 21. 

BBCIAKATIOH   DISIBICr  —  Swamp  Lands — 
Reclamation  —  In  general. 
See  Swamp  Lands. 

BEOOOHIZAHGE  —  Jn  general. 
See  Bail. 

BECOKBTBITGTIOH  —  Rights  of  Reconstructed 

State  to  State  Property  alienated  during 

Rebellion  —  Adoption  of  New  Constitution. 

See  States  —  Rights  and  Powers,  23 

et  seq. 


BSOOSD  —  Amendment  —  Courts  may  amend 
their  Records  at  Subsequent  Term. 
See  Court — In  general,  10. 

Appeal  from  Court  of  Claims  —  How  Record 
should  be  prepared  —  No  Evidence  in  De- 
tail, but  Facts, 
See  Appeal  from  Court  of  Claims,  2-4. 

Appeal  —  What  Record  should  contain  — 
When    Testimony   should    appear  —   On 
Feigned    Issues  —  In    Admiralty  —  The 
Account  in  Suit  for  Infringement. 
See  Appeal  —  Taking  and  perfect- 
ing, 85. 

Circuit  Court — Jurisdiction  as  depending  on 
Diversity  of  Citizenship  —  What  Record 
should  show. 
See  Circuit  Court — Jurisdiction,  154 
et  seq. 

Circuit  Court  —  Need  not  show  that  Defend- 
ant teas  resident  or  found  in  the  District, 
See  Circuit  Court  —  Practice,  34. 

Copies  of  Records  as  Evidence. 

See  Evidence  —  Primary  and  second- 
ary, 32-37. 
Defective  Record  on  Appeal  —  Certiorari. 
See  Appeal  and  Error — Proceedings 
above,  13  et  seq. 

Error  to  State  Court  —  What  Record  should 
show  —  Federal   Question  raised  and  de- 
cided. 
See  Error  to  State  Court  —  Bring- 
ing AND  perfecting,  16  el  seq. 

Evidence  —  Record,  when  admissible — Proof, 
See  Evidence  —  Documentary. 

Evidence    to  prove    Spanish  and  Mexican 
Grants  of  Lands  in  Florida,   Louisiana, 
California,  etc. 
See  Lands  of  United  States  —  Grants 

FROM  EORMER   GrOVERNMENTS,    172  et 

seq. 

Land  Office  —  In  general  —  What  constitutes 
—  Effect. 
See  Lands  of  United  States  —  Land 
Office,  47  et  seq. 

Lost  Record  —  Leave  to  supply  —  Matter  of 
Discretion. 
See  Appeal  and  Error — Jurisdiction, 
39. 

Mexican  Archives,  Public  Records. 

See  Evidence  —  Judicial  Notice,  6. 

Nul  Tiel  Record — Evidence  admissible  under. 
See  Pleading  —  Plea  to  Merits,  12. 

Surveys  of  Lands  of  Virginia  and  Kentucky. 
See  Lands  of  States  —  Virginia  and 

Kentucky. 

Transcript   on    Appeal  —  Filing  —  With'- 
drawal. 
See  Appeal  and  Error — Proceedings 
ABOVE,  1  et  seq. 
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BSOOBD  —  continued. 

Transcript  —  Want  of^  Ground  for  Dismis- 
sal of  Appeal  or  Writ  of  Error, 
See  Appeal  aud  Erbor  —  Proceedings 
ABOVE,  105  et  seq. 

Transcription  and  Certification  of  Record  on 
Appeal. 
iSee  Appeal  —  Taking  and  pebfecting, 
81. 
Validity  not  open  to  Denial. 

See  Pleading  —  General  Rules,  3. 

Verification  on  Error  —  What  Record  should 
contain. 
See  Error  —  Bringing  and  perfect- 
ing, 74  et  seq. 

What  a  Part  of  on  Appeal  or  Error  —  In 
general. 

See  Appeal  and  Error  —  Proceedings 
above,  27  et  seq. 

What  a  Part  of  on  Appeal  or  Error  from 
Louisiana. 
See  Appeal  and  Error  —  Proceedings 
above,  344;. 

What  a  Part  of  the  Record. 

See  Evidence  —  Documentary. 

What  constitutes  —  Pleadings  and  Decree  in 
Equity. 
See  EijuiTT  —  Decree,  1. 

What  Part  of  Record  on  Error  to  State  Court. 
See  Error  to  State  Court  —  Proceed- 
ings ABOVE,  1  et  seq. 

BEOOBBIHO  —  In  general. 
See  Registration. 

BEOOTTPICEIIT  —  Where  the  Defendant  may  re- 
coup.^ In  assumpsit  for  money  had  and  re- 
ceived for  the  proceeds  of  goods  purchased  by 
the  plaiutiff  for  the  defendant  in  violation  of  or- 
ders, but  received  and  sold  by  the  defendant,  the 
defendant  cannot  recoup  damages  for  such  vio- 
lation  of  orders.  Wilhnks  v.  Hollingsworth,  6 
Wheat.  240. 

2.  In  special  assumpsit,  the  defendant  may 
recoup  any  damans  he  may  have  sustained  by 
reason  of  the  plaintiff's  deviation  from  the  con- 
tract, whether  as  to  time  or  manner  of  perform- 
ance, if  not  induced  by  himself.  Dermott  v. 
Jones,  2  Wal.  1. 

3.  Thus,  in  assumpsit  by  a  contractor  who 
has  failed  to  perform  within  the  contract  period, 
but  who  has  continued  to  work  afterward  and 
whose  work  has  been  accepted,  the  defendant 
may  recoup  the  damages  sustained  through  the 
failure  of  the  plaintiff  to  perform  in  the  time 
agreed,  and  need  not  resort  to  an  original  action 
to  recover  them.    lb. 

4.  In  an  action  brought  to  recover  the  con- 
tract price  for  doing  a  certain  piece  of  work, 
e.  p.,  building  a  bridge,  a  ruling  which  excludes 
evidence  offered  by  Sie  defendant  to  show  that 
the  work  was  imperfectly  done,  and  in  effect 


SSODXTPMEHT  —  continued. 

denies  the  right  of  the  defendant  to  set  up  dam- 
ages sustained  by  way  of  recoupment,  is  errone- 
ous. Florida  Railroad  Co.  v.  Smith,  21  Wal. 
255. 

When  Defendant  may  recoup. 

See    Contract  —  Modification    and 
Merger,  4. 

BEDSKFTIOH  —  Confiscated  Property  —  What 
Owner  must  show. 
See  Confiscation,  6. 

Land  sold  for  Direct  Taxes  under  Act  of 
1802. 
See  Direct  Tax,  14  et  seq. 

Land  sold  for  Taxes. 

See  Tax —  Collection,  41  et  seq. 

Property  sold  on  Foreclosure. 

See  Mortgage  —  Redemption. 


— Court  of  Claims  may  refer  Com' 
plicated  Accounts. 

See  Court  of  Claims  —  Practice,  7. 

In  general. 

See  Arbitration  and  Reference. 

Master  to  state  Account  —  Not  final  for  Pur- 
poses  of  Appeal. 

See  Appeal  and  Error — Jurisdiction, 
192  et  seq. 

Report  —  Objections  not  made  below  not  open 
on  Error. 
See  Appeal  and  Error —  Proceedings 

ABOVE,  279. 

Report  —  Review  of  General  Findings. 

See  Appeal  and  Error  —  Proceedings 

ABOVE, 396. 

Supreme    Court  —  Original   Jurisdiction  in 
Equity  —  Reference  to  Commissioners  for 
Further  Proof 
See  Supreme  Court  —  Practice,  3. 

SEFOBMATIOH  —  Deed  cannot  be  reformed  in 
an  Action  at  Law  in  a  Circuit  Court  for 
Possession  of  the  Land. 

See  Ejectment  —  In  general,  7. 
Insurance  Policies  —  When  reformed,  etc. 
See  Insurance. 

Written  Instrument  —  Reformation  in  Equity, 
See  Equity  —  Jurisdiction,  104  et  seq. 

BEFBSSHIKO  BSOOLLBCIIOH  —  0/ TFimcM  •— 

In  general. 
See  Witness — Examination. 

EEOISIlSB  —  Bankruptcy  —  In  general. 
See  Bankruptcy. 

Land  Office  —  In  general  —  Powers,  etc.  — 
Compensation. 
See  Lands  of  United  States — Land 
Office,  1  et  seq. 
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BSGISntATIOH  —  Chattel  Mortgages  — Priority 
—  Various  Cases, 
See  Chattel  Mo&tgagb,  5  et  seq. 

Deed  —  In  general. 

See  Deed  —  Registration  and  Notice. 

Deed  of  Marriage  Settlement. 

See  Marriage  Settlement,  2  et  seq. 
Homestead  —  Registration    affecting    Right 
thereto  —  Actual  Notice, 
See  Homestead,  2. 
Lien  of  Seller  of  Personalty  for  Purchase- 
money  —  How  affected  by  Registration. 
See  Sale  —  Seller's  Lien. 
Mortgages^  etc.  —  Registration  affecting  Pri- 
orities. 
See  Mortgage  —  Priority,  10  et  seq. 

Mortgages  —  Registration  affecting  Validity. 
See  Mortgage  —  Validity,  4. 

Municipal  Bonds  —  In  general. 

See  Municipal  Bonds  —  In  general, 
39-43. 

Polygamists  —  Jn  general. 
See  Elections,  2. 

Sale  of  Chattels. 

See  Sale  — What  constitxttbs,  27  et 
seq. 

Vessels  —  In  general. 

See  Shipping — Regulation. 

Voters  —  Officers    liable  to  an  Action  for 
wrongfully  refusing  to  allow  a   Qualified 
Voter  to  Register. 
See  Elections,  1,  3. 

Wills  —  Where  recorded. 
See  Will,  29. 

BSHEABHrO  —  Allowed  after  Allowance  of  Ap- 
peal^ when. 

See  Court  —  In  general,  18. 
English  Chancery  Rules  respecting,  inappli- 
cable in  Appellate  Court. 
See  Appeal  and  Error  —  Proceedings 

ABOVE,  541. 

Equity  —  In  general. 

See  Equity  —  Rehearing. 

New  Trial  —  In  general. 
See  New  Trial. 

Remission  of  Record  by  Supreme  Court  for 
Rehearing. 
See  Appeal  and  Error — Proceedings 
ABOVE,  489,  490. 

Supreme  Court — Rehearing — Constitutional 
Questions. 
See  Supreme  Court— Practice,  34  et 
seq. 


—  Cause  -—After   Nonsuit 
Matter  of  Discretion  and  not  assignable  for 
Error. 
See  Judgment —  OFEinNO  and  Rever- 
sal, 3. 


SjsuiBxATJfiJlKHT  —  continued. 

Cause  wilt  he  reinstated  in  Appellate  Court, 
when  — A  ppeal  —  Writ  of  Error  —  Motion, 
when  made  —  Matter  of  Discretion. 
See  Appeal  and  Error — Proceedings 
ABOVE,  201  et  seq, 

BEEH8UBAXCS  —  In  general. 
See  Insurance. 

BEUSUB  —  Letters-patent  —  In  general. 
See  Patent  —  Reissue. 

BSLBAflE  —  What  constitutes -^Effect— Failure 
of  Consideration,']  A  release  not  uudef  seal  is 
not  a  bar,  even  at  law ;  and  when  sealed  it  cannot 
be  set  up  in  equity  against  those  who  were  not 
parties,  and  who  had  separate  interests.  Oelrichs 
Y.  Spain,  15  Wal.  211. 

2.  Where  the  act  forming  the  consideration  for 
a  release  is  wholly  executory  and  is  never  per- 
formed, the  performance  failing,  the  agreement  to 
release  goes  with  it.  Memphis  ▼.  Brown,  20 
Wal.  289. 

3.  If  the  consideration  of  a  release  be  the 
settlement  of  an  account,  and  the  settlement  be 
successfully  impeached,  the  release  can  have  no 
effect  in  equity.    Kelsey  v.  Hobby,  16  Pet.  269. 

^  A  conveyance  of  the  naked  legal  title  to  the 
equitable  owner,  by  a  mere  deed  of  release,  with- 
out words  of  inheritance,  will  pass  the  title,  a1- 
thougli  executed  on  imrtition  between  tenants  in 
common.     Webb  v.  WecUherhead,  17  How.  576. 

In  general. 

See  Accord  and  Satisfaction  ;  Ck)MPo- 
siTioN  with  Creditors. 

Wife's  Right  of  Dower, 
See  Dower. 

BBLIGI09  —  Establishment  under  Constitution 
—  Mormonism. 

See  Constitution,  8. 

BELI0I0U8  IIBEBTT  —  Louisiana  —  Under 
Ordinance  of  1787  and  under  State  Consti- 
tution, etc. 
See  Louisiana,  3,  4. 

BELIOIOm  BOCIKl'LBS  —  Adoption  by  Variotis 
States  of  the  English  Religious  Establish- 
ment, etc,  —  Right  to  the   Glebe  —  State 
Statutes  —  Gifts  and  Grants  to  the  Church. 
See  pi.  1-17. 

Who  constitute  or  represent  other  ReUgiotts 
Societies  for  the  holding  of  Property  — 
Potcer  of  the  Courts  to  inquire  in  Respect 
thereto  —  Miscellaneous  Matters. 
See  pi.  18-31. 

1.  ——  Adoption  by  Various  States  of  the 
English  Religious  Establishment,  etc.  —  Right  to 
the  Glebe  —  State  Statutes  —  Gifts  and  Grants 
to  the  Church.]    The  religious  establishment  of 
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BEII0I01T8  BOCIKl'LBS  —  continued, 

England  was  adopted  by  the  colony  of  Virginia, 
together  with  the  common  kw  of  that  subject,  so 
far  as  it  was  applicable,  in  the  circumstances  of 
the  colony.     Terrett  v.  Taylor,  9  Crauch,  43. 

2.  The  Virgiuia  statute  of  1776  confirming  to 
the  church  its  lights  in  lands  was  not  inconsis- 
tent with  the  state  constitution  or  the  state  bill 
of  rights.    76. 

3.  The  statutes  of  1784  and  1785  did  not  in- 
fringe any  of  the  rights,  whether  civil,  political, 
or  religious,  intended  to  be  secured  under  the 
constitution  of  the  state.    Ih. 

^  The  statutes  of  1798  and  1801,  so  far  as 
they  sought  to  devest  the  church  of  the  property 
acquired  before  the  revolution,  either  by  purchase 
or  donation,  were  unconstitutional,  and  therefore 
void.     76. 

5.  The  statute  of  1798  merely  repealed  the 
statutes  respecting  the  church  passed  since  the 
revolution,  and  left  all  acts  previously  passed  in 
full  operation,  so  far  as  not  inconsistent  with  the 
present  constitution.     76. 

6.  The  common  law  relating  to  the  erection  of 
Episcopal  diurches,  the  right  to  present  or  collate, 
a:;d  the  corporate  capacity  of  1  he  parsons  to  take 
iu  succession,  was  adopted  in  New  Hampshira. 
Patdet  V.  Clark,  9  Cranch.  293. 

7.  It  belonged  exclusively  to  the  crown  to 
erect  in  each  town  the  church  that  should  be  enti- 
tled to  take  the  ^lebe,  and  thereupon,  through  the 
governor,  to  colkte  a  {Nirson  to  tne  benefice.   76. 

8.  A  voluntary  society  of  Episcopalians  in  a 
town,  unauthorized  by  the  crown,  could  not  en- 
title itself  to  the  glebe.    76. 

9.  Where  no  such  church  was  erected  by  the 
crown,  the  glebe  remained  as  hcereditas  jacens, 
and  the  state,  which  succeeded  to  the  rights  of 
the  crown,  might,  with  the  assent  of  the  town, 
alien  or  incumber  it ;  or  might  erect  an  Episcopal 
church  therein,  and  collate,  either  directly  or 
through  the  vote  of  the  town,  its  parson,  who 
would  thereupon  become  seised  thereof  ^ur^  ec- 
clesim,  as  a  corporation  sole.    76. 

10.  Parishioners  have  individually  no  right  or 
title  to  the  glebe.  It  is  the  property  of  the 
parish,  and  to  be  disposed  of  by  tne  vestry  for 
parochial  purposes.  Mason  v.  Muncaster,  9 
VVheat.  445. 

13.  Church  lands  cannot  be  sold  without  the 
joint  consent  of  the  parson,  if  there  be  one,  and 
t'le  vestry.  The  freehold  is  in  the  parson. 
Terrett  v.  Taylor,  9  Cranch,  43. 

12.  By  the  Vermont  statute  of  October  30, 
1794,  the  towns  became  entitled  to  the  glebes 
therein.    Pawlet  v.  Clark,  9  Cranch,  292. 

13.  No  Episcopal  church  in  that  state  can  be 
entitled  to  the  glebe,  unless  duly  erected  by  the 
crown  or  the  state.    76. 

14.  The  Church  of  England  is  not  a  body  cor- 
porate, and  cannot  receive  a  gift  eo  nomine,    lb. 

15.  A  grant  to  the  church  of  a  particular  place 
is  good  at  common  law,  and  vests  the  fee  in  the 
parson  and  his  successors.    76. 


SEIIQIOITS  80CIEIIE8  —  continued. 

16.  If  such  a  grant  be  made  by  the  crown, 
the  crown  cannot  resume  it  at  pleasure.     76. 

17.  Church-wardens  are  not  a  corporation  for 
the  holding  of  lands.  Terrett  v.  Taylor,  9 
Cranch,  43. 

18.   Who  constitute  or  represent  other 

Religious  Societies  for  the  holding  of  Property 
—  Power  of  the  Courts  to  inquire  in  Respect 
thereto  —  miscellaneous  Matttrs.^  In  a  ciiurch 
where  the  congregational  form  of  government 
prevails,  the  majority,  if  they  adhere  to  the  organ- 
ization and  the  doctrines,  represent  the  church. 
Bouldin  v.  Alexander,  15  Wal.  131. 

19.  If  a  majority  of  the  congreffation  be  ex- 
pelled and  illegally  excluded  from  tne  church,  the 
mere  fact  that  they  meet  and  hold  services  in 
another  church,  still  retaining  their  original  or- 
^iiization,  with  the  same  trustees  and  deacons, 
IS  not  a  relinquishment  of  their  right  to  the 
church  property.    76. 

20.  Where  property  is  conveyed  in  trust  for 
the  use  of  a  Baptist  church,  the  trustees  are  not 
removable  at  the  will  of  the  cestui  que  trust,  and 
without  cause  shown.     76. 

21.  In  that  church,  where  the  trustees  of  the 
church  property  are  not  necessarily  church  mem- 
bers, excommunication,  even  if  regular,  will  not 
disquahfy  them, — certainly  not  an  excommuni- 
cation by  a  usurping  minority,  without  charges, 
citation,  or  trial,  and  in  contravention  of  the 
church  rules.     76. 

22.  The  general'confereuce  of  the  Methodist 
Episcopal  Church,  iu  1844,  had  power  to  consent 
to  the  division  of  the  church  into  two  bodies,  so 
that  the  separation  of  the  church  south  was  not 
a  mere  secession  of  a  part  of  the  travelling 
preachers,  but  a  division  pursuant  to  proper  au- 
thority.    Smith  V,  Susormstedty  16  How.  288. 

23.  That  division  carried  with  it,  as  matter 
of  law,  a  division  of  the  property  held  in  common 
by  the  travelling  preachers,  as  such,  including  the 
Book  Concern,  which  belonged  to  the  general 
church.    Ih. 

24.  After  that  division,  certain  of  the  travel- 
ling preachers  of  the  church  south,  acting  by  an- 
thonty  and  under  the  direction  of  that  branch  of 
the  church,  had  power  to  maintain  a  bill  in  behalf 
of  themselves  and  others  in  like  interest,  a^nst 
the  tntstees  of  the  Book  Concern,  for  division  of 
the  property,  and  to  receive  the  proper  share 
thereof.    76. 

25.  Tlie  resolution  of  the  general  conference 
recommending  that  the  annual  conferences  author- 
ize a  change  in  the  sixth  restrictive  ai-ticle,  wliich 
provided  that  the  general  conference  should  not 
appropriate  the  profits  of  the  Book  Conceni  to  any 
purpose  except  the  benefit  of  travelling  ministers, 
etc.,  did  not  intend  the  removal  of  that  article  to 
be  a  condition  to  the  enjoyment  by  the  church 
south  of  its  share  of  the  common  fund,  but  only 
a  step  in  a  plan  to  enable  the  general  conference 
to  effect  a  division.     76. 

26.  Semlie  that  where  property  held  by  an 
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BELI0I01T8  80CIBTIS8  —  continued, 
ecclesiastical  body  is  held  under  an  instrament 
which  expressly  devotes  it  to  the  support  of  some 
specific  religion,  doctrine,  or  belief,  and  not  for 
tue  general  use  of  the  society  for  religious  pur- 
poses, a  court  of  eq^uity  may  inquire  into  the  reli- 
gious faith  or  practice  of  those  who  claim  its  con- 
trol, whenever  it  is  necessary  to  protect  the  trust. 
Watson  V.  Jones,  13  Wal.  679. 

27.  And  it  seems  that  where  the  property  was 
acquired  in  the  ordinary  way  of  gift  or  purchase, 
and  there  is  a  question  of  right  thereto  by  suc- 
cession, the  court  may  inquire  who  constitute  the 
society  ;  and  that,  wnere  the  society  is  an  inde- 
pendent one,  that  is  to  be  determined  by  the 
ordinary  principles  which  govern  in  cases  of  vol- 
untary associations,  by  an  ascertainment  of  the 
position  of  the  majority  of  members,  of  officers 
Laving  power  of  control,  etc.     lb, 

28.  But  where  the  society  is  a  subordinate 
part  of  a  general  religious  orpnization,  with 
established  tribunals  for  ecclesiastical  govern- 
ment, and  the  right  of  this  or  that  party  as  the 
true  society  to  property  so  acquired  depends  on 
a  question  of  doctrine  or  discipline,  a  decision  of 
that  question  by  the  highest  tribunal  of  the 
organization  to  which  it  has  been  carried  will  be 
deemed  conclusive,  and  will  be  applied  by  the 
court  in  a  controversy  over  the  right  to  the  prop- 
erty,   lb. 

29.  Where  one  is  excommunicated  by  compe- 
tent church  authority,  although  the  court  will  not 
go  behind  that  authority  and  inquire  whether  the 
excommunication  was  regular,  it  may  inquire 
whether  the  act  was  that  of  the  church  or  of  per- 
sons who  have  usurped  authority.  Bouldin  v. 
Alexander,  15  Wal.  131. 

30.  Where  two  factions  of  a  religious  society 
resort  to  litigation  to  decide  which  has  the  right 
to  control  the  church  affairs  and  property,  the 
unsuccessful  faction  will  not  be  chargjed  for  the 
use  of  the  property  pending  the  liti^tion,  no 
pecuniary  advantage  having  l)een  derived  from 
the  use,  the  property  having  been  used  wholly 
for  church  purposes,  all  who  chose  having  been 
permitted  to  worship  there,  and  no  claim  for  com- 
pensation  havinj?  beeu  set  up  in  the  bill.  Bouldin 
V.  Alexander,  103  U.  S.  330. 

31.  Where  the  membera  of  a  religious  society 
agree  to  vest  the  legal  title  to  their  property  in 
trustees,  to  be  managed  pursuant  to  articles  stmu- 
kting  that  each  member  shall  have  a  comfortaole 
support  for  life,  each  renouncing  all  individual 
ownership,  the  heirs  of  a  deceased  member  who 
has  had  the  full  benefit  of  that  agreement  have  no 
title  on  which  equity  can  make  partition  of  the 
property.     Goessle  v.  Bimeler,  14  How.  589. 

Church  Lands  —  Vermont  Successor  to  Rights 
of  the  Crown. 
See  Vermont. 

Mission  Lands  in  California, 
See  Missions. 


SEIIQIOITB  80GIETEE8  —  continued. 
Mission  Lands  in  Oregon  —  Tide, 

See  Lands  of  United  States  —  Legis- 
lative Gkants,  114. 

BELIGI0U8  USES  —  Devises  to  —  In  general. 
See  Chaeity,  ^6, 16,  20. 

■RinrAiMinKii.  —  Jn   general  —  When    vested — 
When  contingent. 
See  Devise  and  Legacy,  38  et  seq. 

Vested  Remainder  subject  to  Debts. 

See  Judgment  —  Conclusiveness,  101. 

Vested  Remainder  subject  to  open,  etc.  —  What 
is  Contingent  Remainder, 
See  Mae&iage  Settlement,  10, 13. 

BEXAHD —  Cause  heard  on  Appeal  or  Error. 
See  Appeal  and  £&bo&  —  Proceedings 
ON  Remand. 


—  Governed  by  what  Law, 
See  Conflict  of  Laws. 


BEUmTUB  —  When  entered  —  When  it  will 
not  have  Effect  of  Retraxit. 
See  Damages,  b7  et  seq. 

BEXOVAL —  Administrator  from  State  does  not 
disqualify. 
See  Executor  and  Administrator — 
Appointment. 

Causes  —  In  general. 

See  Removal  of  Causes. 

Clerk  of  Court  —  No  Particulur  Form  neces- 
sary. 
See  Clerk  of  Court,  5. 

Merchant  Appraiser  not  removed  except  for 
Misconduct. 

See  Duties  —  Assessment,  27. 

Neutral  Property  from  Enemies  Country, 
See  Capture  —  Lawful  Prize. 

Tribe  of  Indians  under  Agreement  —  How 
enforced. 
See  Indians. 

BEXOVAL  07  CAUSES  —  Constitutionality  of 
Removal  Acts. 
See  pi.  1-3. 
Removal  from  Florida  Territorial  Courts, 

See  pi.  4. 
Removal  from  Louisiana  Provisional  Court, 

See  pi.  5. 
Removal  under  Act  of  March  3,  1863. 

See  pi.  6-8. 
Removal  under  Rev.  Sts.  §  641 — Denial  of 
Civil  Rights. 
See  pi".  9-13. 
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Removal  under  Ret.  Sis,  {   643  —  Federal 
Questions  involved. 
See  pi.  14-18. 

Value  of  Mailer  in  Dispute, 
See  pi.  19. 

Nature  of  Civil  Suits  removable.  ' 
See  pi.  20-35. 

Suits  arising  under  Constitution  or  Laws  of 
United  States, 
See  pi.  36-47. 

Right  of  Removal  as  affected  by  Diversity  of 
Citizenship. 
See  pi.  48-81. 

Jurisdiction  of  Federal  Court  —  What  must 
appear  —  Presumptions  —  Review  by  Su" 
preme  Court, 
See  pi.  82-96. 

Time  when  Application  mtist  be  made. 
See  pi.  97*115. 

Irregularities  in  Application  —  When  waived. 
See  pi.  1 16-120. 

To  what  Federal  Court  Causes  are  remov^ 
able. 
See  pi.  121, 122. 

Proceedings  in  Federal  Court  —  Legal  and 
Equilable  Causes  of  Action, 
See  pi.  123-134. 

Remanding  Cause. 
See  pL  135-137. 

Effect  of  Removal  on  Subsequent  Proceed- 
ings in  Slate  Court  —  Remedy  when  State 
Court  persists  in  retaining  Cause, 
See  pi.  138-149. 


ConstUutionality  of  Removal  Acts."] 


The  act  of  March  2,  1867  (14  Sts.  558),  provid- 
ing for  the  removal  of  causes  from  state  courts,  at 
any  time  before  trial  or  final  hearing,  on  petition 
of  the  non-resident  partj,  whether  plaintiff  or 
defendant,  on  affidavit  of  prejudice  or  local  influ- 
ence, is  within  the  lenslative  discretion  as  to  the 
exercise  of  the  judicial  power,  and  constitutional ; 
and  this,  whether  the  removal  be  considered  an 
exercise  of  appellate  or  an  indirect  exercise  of 
original  jurisaiction.  Chicago  jr  Northwestern 
RaUway  Co.  v.  Whitton,  13  Wal.  270. 

2.  The  constitutionality  of  this  and  of  like  acts 
is  settled.  Home  Life  Insurance  Co.  v.  Dunn, 
19  Wal.  214. 

3.  The  removal  act  of  1875  (18  Sts.  470),  pro- 
viding for  the  removal  by  either  party  of  any  suit 
of  a  civil  nature  arising  under  the  constitution  and 
laws  of  the  United  States,  is  not  unconstitutional 
in  its  application  to  suits  to  which  a  state  may  be  a 
party,  the  jurisdiction  of  the  supreme  court  in  such 
cases  not  being  necessarily  exclusive ;  and  such 
cases,  where  they  are  cases  of  which  no  other  act 
gives  the  supreme  court,  exclusive  jurisdiction,  are 
under  that  act  removable.  Ames  v.  Kansas^  111 
TJ.  S.  449.    As  to  the  constitutionality  of  the  act 
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of  March  3,  18G3  (12  Sts.  756),  and  of  §  641, 
Rev.  Sts.,  see  infra^  pi.  6,  8,  9. 

4.  Removal  from  Florida    Territorial 

CourU,^  Section  8,  act  of  February  22,  1847 
(9  Sts.  128),  iu  providing  for  the  transfer  of  cases 
of  a  federal  cliaracter  from  the  territorial  courts  of 
Florida  to  the  federal  courts,  did  not  contemplate 
a  transfer  of  unfinished  cases ;  and,  therefore,  a 
conviction  under  an  indictment  found  in  the  su- 
perior court  of  the  territory,  and  afterwards  trans- 
ferred to  the  federal  district  court  and  there  tried, 
is  erroneous.    Forsyth  v.  United  States,  9  How. 

571. 

5,  —  Removal  from  Louisiana  Provisional 
Court.]  A  cause  brought  in  the  provisional 
court  established  in  Louisiana  after  the  capture 
of  New  Orleans,  could  not  be  heard  in  the  circuit 
court  on  transfer  under  the  act  of  July  20,  1866 
(14  Sts.  344),  where  the  original  petition  was 
merely  for  a  balance  of  account,  and  did  not  make 
out  the  diversity  of  citizenship  requisite  to  federal 
jurisdiction,  the  act  providing  that  the  circuit 
court  should  hear  only  such  causes  as  might  or- 
dinarily have  been  brought  in  a  federal  court. 
Edwards  v.  Tanneret,  12  Wal.  446. 

6. Removal  under  Act  of  March  3, 1863.] 

That  part  of  section  5  of  the  act  of  March  3, 
1863  (12  SU.  756),  which  provides  for  the  re- 
moval of  causes  brought  in  the  state  courts  for 
acts  done  or  omitted  to  be  done  under  authority 
of  the  president,  or  secretary  of  war,  or  of  any 
military  officer  of  the  United  States  in  command 
at  the  place  where  the  act  or  omission  occurs,  is 
not  unconstitutional.  Nashville  v.  Cooper^  6 
Wal.  247 ;  MUchell  v.  Clark,  110  U.  S.  633. 

7.  The  act,  in  providing  for  the  removal  of 
cases  for  any  arrest  or  imprisonment,  '*  or  other 
trespass  or  wrong"  done,  etc.,  applies  only  to 
personal  actions  for  wrongs  done  under  such 
authority,  not  to  actions  of  ejectment.  Bigelow 
v.  ForreH,  9  Wal.  339. 

8.  Where  congress  provides  for  the  removal 
of  a  class  of  actions  from  the  state  to  the  fed- 
eral courts,  as  it  did  by  the  oct  of  March  3, 1863 

512  Sts.  755),  relating  to  actions  based  on  things 
one  during  the  rebellion,  under  color  of  author- 
ity, it  may  prescribe  a  time  within  which  such 
actions  must  be  brought.  [Field,  J.,  dissent- 
ing.]   MitcheU  V.  Clark,  110  U.  S.  633. 

9.  Removal  under  Rev.  Sts.  {  641  — 

Denial  of  CivU  RighU]  Section  641,  Rev. 
Sts.,  providing  for  the  removal  to  the  circuit 
court  before  trial  of  any  suit  or  prosecution  in  a 
state  court,  on  the  denial,  etc.,  of  any  right  se- 
cured by  any  law  providing  for  the  equal  civil 
rights  of  citizens,  authorized  the  removal  of  an 
indictment  of  a  colored  man  where  the  state  law 
made  persons  of  color  ineligible  for  service  on 
juries ;  the  eoual  protection  of  the  laws  being 
thereby  denied.  fCLTFroRD  and  Field,  J  J.,  dis- 
senting.] Strauder  v.  West  Virginia,  100  U.  S. 
303. 

10.  While  the  fourteenth  amendment  prohib- 
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its  the  states,  acting  tlirougU  whatever  agency, 
from  denying  to  any  citixen  tlie  equal  protec- 
tion of  the  laws,  Kev.  Sts.  {  64!l,  providing 
for  the  removal  of  causes  to  the  circuit  courts  in 
certain  cases,  on  the  denial  of  such  protection, 
etc.,  is  of  narrower  application.  Tlie  removal 
thereby  authorized  being  a  removal  before  trial, 
the  act  must  be  deemed  to  contemplate  only  a 
denial  by  law,  and  does  not  justify  a  removal  of 
an  indictment  where,  by  the  state  law,  colored 
men  are  eligible  as  iurors,  merely  because  the 
indictment  was  founa  by  a  grand  jury  composed 
wholly  of  white  men,  and  a  motion  that  the 
venire,  which  is  for  a  like  trial  jury,  be  so  modi- 
fied  as  to  include  a  certain  number  of  colored 
men.  Virginia  v.  RiveM,  100  U.  S.  313.  And 
see  Bush  v.  Kentucky,  107  U.  S.  110. 

11.  Nor,  for  the  same  reasons,  can  a  removal 
be  had  mereW  because  at  the  time  of  the  adop- 
tion of  the  fourteenth  and  fifteenth  amendments 
colored  men  were,  by  the  state  constitution  aud 
statutes,  ineligible,  and  neither  the  constitution 
nor  the  statutes  have  been  formally  changed,  the 
adoption  of  the  fifteenth  amendment,  by  extending 
the  right  of  suffrage,  having  had  the  effect  to 
render  inoperative  such  provisions  of  the  state 
law,  and  tlie  state  courts  having  so  adjudged. 
Neal  V.  Delaware,  103  U.  S.  370. 

12.  Nor  because,  since  the  adoption  of  the 
amendments,  the  state  has  by  statute  declared 
colored  men  ineligible,  the  highest  court  of  the 
state  having  declared  the  statute  unconstitutional. 
Bush  V.  Kentucky,  107  U.  S.  110. 

13.  Where  a  criminal  case  is  removed  to  a 
circuit  court  under  Rev.  Sts.  §  641,  provid- 
ing for  removals  in  case  of  the  denial  of  any 
civil  right  in  the  state  court,  tlie  authority  of 
the  circuit  court  is  limited  to  the  trial  of  the  in- 
dictment so  removed;  and  where  it  quashes  the 
indictment,  it  is  without  jurisdiction  to  proceed 
further,  and  the  state  court  may  again  indict 
and  proceed  to  try  the  defendant  for  the  same 
offence.    Ih. 

14.   Removal  under  Rev.  Sts.  §  643  — 

Federal  Questions  involved.]  The  power  of  con- 
gress, under  that  provision  of  the  constitution 
which  extends  the  judicial  power  to  all  cases  in 
law  and  equity,  etc.,  to  authorize  the  removal  of 
causes  to  the  federal  courts  where  federal  ques- 
tions are  involved,  includes  the  power  to  author- 
ize the  removal  of  criminal  cases  for  alleged 
offences  asainst  state  laws,  criminal  as  well  as 
civil  cases  being  within  the  purview  of  that  pro- 
vision.    Tennessee  v.  Davis,  100  U.  S.  257. 

16.  Section  643,  Rev.  Sts.,  providing  for  the 
removal  to  the  federal  court  of  criminal  prose- 
cutions instituted  in  a  state  court  against  those 
acting  under  the  United  States  revenue  laws,  is, 
therefore,  constitutional,  and  authorizes  the  re- 
moval of  a  capital  case  where  ther  defendant 
ohiims  to  have  committed  the  homicide  in  self- 
defence,  and  while  engaged  in  the  discharge  of 
his  duties  as  collector  of  internal  revenue ;  and 
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an  objection  that  the  mode  of  proceeding  in  the 
federal  court  is  not  prescribed  by  act  of  congress 
is  of  no  importance.  [Clifford  and  Field,  JJ., 
dissenting,  on  the  ground  that  the  offence  charged 
being  an  offence  against  the  state  law,  a  removal 
not  only  was  not  authorized  by  the  act,  but 
could  not,  with  due  regard  to  the  constitution, 
be  authorized.]    lb. 

16.  One  who  kills  a  man  while  engaged  in  as- 
sisting a  deputy  marshal  in  making  an  arrest 
under  a  warrant  charging  a  violation  of  the  in- 
temal  revenue  laws  relating  to  illicit  distilling, 
is  entitled,  when  indicted  in  a  state  court  for 
murder,  to  remove  the  cause  to  the  federal  court 
under  section  643,  which  provides  for  such  re- 
moval in  tlie  case  of  an  "  officer  appointed  under 
or  acting  by  authority  of  any  revenue  law  of  the 
United  States,  or  any  person  acting  under  or  by 
authority  of  such  officer."  Davis  v.  SoiUh  Car- 
olina, 107  U.  S.  697. 

17.  Where,  under  section  643,  a  prosecu- 
tion is  removed  from  the  state  court  to  the 
federal  court  in  the  manner  required,  the  jur- 
isdiction of  the  state  court  ceases  when  the  de- 
fendant is  taken  into  the  marshal's  custody  bj 
virtue  of  tlie  writ  of  habeas  corpus  cum  causa, 
issued  by  the  federal  court,  aud  it  follows  that 
the  sureties  on  a  recognizance  given  for  his  ap- 
pearance in  the  state  court  are  ducharged.    Jb. 

18.  Section  643,  Rev.  Sts.,  providing  for  the 
removal  to  the  federal  courts  of  civil  suits  against 
revenue  officers,  is  not  superseded  by  the  removal 
act  of  March  3,  1875  (18  Sts.  470).  The  hiter 
act  repeals  onlv  such  acts  or  parts  of  acts  as  are 
in  conflict  with  it,  and  there  is  no  conflict  be- 
tween the  two  enactments.  Ventdde  v.  Richards^ 
105  U.  S.  636. 

19.   Value  of  Matter  in  Dispute.]    Tlie 

sum  demanded  in  the  declaration  is  the  "  matter 
in  dispute,"  within  the  meaning  of  4  13,  judiciary 
act  of  1789  (1  Sts.  79),  and  fixes  the  riglit  to  a 
removal,  so  far  as  it  depends  on  such  matter. 
Gordon  v.  Longest,  16  ret.  97  ;  Kanouse  v. 
Martin,  15  How.  198. 

20.   Nature  of  CivU  Suits  removttble.'} 

A  suit  under  a  statute  which,  like  the  Kansas 
code,  abolishes  the  common-law  proceeding  bj 
information  in  the  nature  of  quo  warranto,  and 
permits  actions  to  be  brought  where  that  was 
the  appropriate  remedy,  is  "  a  suit  of  a  civil  nat- 
ure "  within  the  meaning  of  the  removal  act  of 
1875  (IS  Sts.  470),  and,  therefore,  so  far  remov- 
able.  Such  a  statute  has  the  effect  to  relieve 
that  remedy,  already  civil  in  effisct,  of  its  crimi- 
nal form*  and  to  restore  it  to  its  original  position 
as  a  civil  proceeding  for  the  enforcement  of  civil 
rights.    Ames  v.  Kansas,  111  U.  S.  449. 

21.  A  marshal  sued  and  convicted  in  a  state 
court  for  trespass  in  levying  on  property  of  one 
other  than  the  execution  aebtor  cannot  remove 
the  case  into  the  circuit  court  under  eitlier  the 
act  of  March  3,  1863  (12  Sts.  755),  or  that  of 
April  9, 1866  (14  Sts.  S7),  such  a  levy  not  being 
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made  bj  authority  "  derived,  from  any  act  of  con- 
gress."    McKee  v.  Rains,  10  WaL  82. 

22.  A  proceeding  uuder  a  state  statute  for  tbe 
confirmation  of  a  title  under  a  tax  sale,  however 
special  or  summary,  may  be  removed  to  a  federal 
court  by  a  citizen  of  another  state  who  is  a 
proper  party  thereto.  Parker  v.  Overman,  18 
How.  U7, 

23.  The  right  of  removal  is  given  only  to  a 
defendant  who  has  not  subjected  himself  to  the 
jurisdiction  of  the  state  court, — not  to  the  ori^nal 
plaintiff,  who,  by  resorting  to  it,  has  become  liable 
under  the  state  law  to  a  cross-action.  Hence  no 
removal  can  be  made  of  a  defence  or  answer, 
which,  by  discontinuance  of  the  original  snit, 
has  become  a  proceeding  which  may  go  on  to 
trial  and  judgment,  as  if  in  some  sense  an  original 
suit.     West  V.  Aurora,  6  Wal.  139. 

24.  A  snit  to  annul  a  will  as  a  muniment  of 
title,  and  to  restrain  the  enforcement  of  a  decree 
admitting  it  to  probate,  is  in  essential  particulars 
a  suit  in  equity ;  and  if  by  the  law  obtaining  in 
a  state,  customary  or  statutory,  such  a  suit  can 
be  maintained  in  one  of  its  courts,  it  may,  since 
the  enactment  of  tiie  removal  act  of  March  2, 
1867  (H  Sts.  558),  be  removed  to  the  circuit 
court.  [Waitb,  C.  J.,  and  Swatne  and  Brad- 
ley, JJ.,  dissenting.1  Gaines  v.  Fuentes,  92 
U.  S.  10.    And  see  EUts  v.  DavU,  109  U.  S.  485. 

25.  A  proceeding  b^uii  in  a  probate  court  to 
obtain  payment  of  a  claim  against  an  estate  in 
course  of  administration  is  removable  to  the 
federal  court,  if  the  claimant  and  the  administra- 
tor are  citizens  of  different  states.  The  juris- 
diction is  not  ousted  by  state  statutes  assuming 
to  make  that  of  the  state  courts  exclusive.  Hess 
V.  Reynolds,  113  U.  8.  73. 

26.  While  a  proceeding  to  take  private  prop- 
erty for  public  use  is  an  exercise  by  the  state  of 
its  sovereign  right  of  eminent  domain,  with  which 
the  United  States  has  no  right  to  interfere  by 
any  of  its  departments,  yet,  where  the  sovereign 
power  attaches  conditions  to  the  exercise  of  the 
right,  the  inauiry  whether  the  conditions  have 
been  observed  is  a  proper  matter  for  judicial  cog- 
nizance, and  if  the  inquiry  assumes  the  fonn  of 
a  controversy,  subject  to  tlie  ordinary  incidents 
of  a  civil  suit,  it  may  be  transferred,  like  other 
suits,  to  a  federal  court.  MtMsissippi  ff  Rum 
River  Boom  Co.  v.  Patterson,  98  U.  S.  403. 

27.  The  right  of  the  defendant  to  remove  a 
suit  nnder  the  act  of  1875  is  not  affected  by  the 
fact  that  an  injunction  to  restrain  a  levy  by  the 
defendant  on  the  plaintiff's  land  had  been  granted 
by  the  state  court  before  the  application  for  re- 
moval was  made.  Bondurani  v.  Watson,  103 
U.  S.  281. 

28.  A  replevin  suit  brought  against  a  sheriff 
for  seizing  tne  plaintilTs  goods  on  process  against 
another  is  removable  from  the  state  to  the  federal 
court,  the  plaintiff  and  defendant  being  citizens 
of  different  states.  Kern  v.  Huidekqper,  103 
U.  S.  485. 
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29.  Where  a  suit  is  brought  by  a  township 
against  citizens  of  the  state,  and  the  "  unknown 
owners  and  holders  "  of  certain  municipal  bonds, 
the  object  of  the  suit  being  to  have  the  bonds 
declared  invalid,  a  citizen  of  another  state,  the 
holder  of  all  the  bonds,  is  entitled  to  a  removal 
of  the  suit  to  the  federal  court.  Uarter  v.  Ker* 
nochan,  103  U.  S.  562. 

30.  The  removal  act  of  1875  repealed  the 
second  subdivision  of  Rev.  Sts.  §  639,  permit- 
ting removals  by  aliens,  etc.,  in  certain  cases. 
Hyde  v.  Ruble,  104  U.  S.  407 ;  King  v.  Cor^ 
neU,  106  U.  S.  395.  A  suit,  therefore,  in  which 
the  defendants  are  an  alien  and  a  citizen  of  the 
same  state  as  the  plaintiff,  cannot  be  removed 
by  the  alien,  although  as  to  him  there  is  a  sep- 
arable controversy.  King  v.  Cornell,  106  U.  S. 
395. 

33-  That  an  assignment  of  a  judgment  was 
colorable  affords  the  defendant  no  ground  for  re- 
moval to  the  federal  court  of  the  action  brought 
in  a  state  court  on  the  judgment,  although  but  for 
the  assignment  the  diversity  of  citizenship  would 
have  been  such  as  to  ^ive  the  right  of  removal. 
The  validity  of  the  assignment  should  be  attacked 
in  the  state  court.  Provident  Savings  Life  As- 
surance Society  v.  Ford,  114  U.  S.  635. 

32.  Under  the  removal  act  of  1875,  {§  1,  2, 
a  suit  brought  by  a  citizen  of  one  state  against  a 
corporation  of  another  state,  on  a  fire  insurance 
pohcy,  assi^ed  to  the  plaintiff  by  one  whose 
citizenship  is  not  stated,  is  removable  to  the  fed- 
eral court.  Claflin  v.  Commonwealth  Insurance 
Co.,  110  U.  S.  81. 

33.  Neither  by  its  own  agreement  nor  by  a 
statute  can  a  corporation  be  deprived  of  its  con- 
stitutional right  to  remove  to  ttie  federal  court  a 
suit  brought  against  it  in  the  court  of  a  state  in 
which  it  does  business,  but  of  which  it  is  not  a 
citizen,  —  a  foreign  insurance  company,  for  in- 
stance, so  agreeing  as  one  of  the  conditions  on 
which  it  is  permitted  to  do  business  in  the  state. 
[Waits,  C.  J.,  and  Davis,  J.,  dissenting.]  Home 
Insurance  Co.  v.  Morse,  20  Wal.  445. 

3C  A  corporation  cannot  remove  into  the 
circuit  court  an  action  brought  against  it  by  a 
citizen  of  a  state  by  whose  statutes  it  is  incor- 
porated, although  it  is  also  incorporated  by  earlier 
statutes  in  anotuer  state.  Memphis  ff  Charleston 
Railroad  Co.  y.  Alabama,  107  U.  8.  581. 

35.  A  corporation  chartered  by  one  state, 
which  acquires  by  lease  railroad  property  in 
another  state,  does  not  thereby  forfeit  its  right 
to  remove  to  the  federal  court  a  suit  brought 
against  it  by  a  citizen  of  the  latter  state.  BMti^ 
more  ff  Ohio  Railroad  Co.  v.  Koontz,  104  U.  S.  5. 

36.  —  Suits  arising  under  Constitution  or 
Laws  of  United  States,']  The  jurisdiction  of  a 
circuit  court,  in  a  case  oetween  citizens  of  the 
same  state,  under  the  internal  revenue  acts  of 
July  1, 1862,  and  March  3,  1863  (12  Sts.  432, 
462),  removed  thereto  from  a  state  court  under 
the  act  of  March  2, 1833  (4  Sts.  632),  and  before 
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the  passage  of  the  internal  revenue  act  of  Jane 
30,  1864  (13  Sts.  241),  is  saved  by  section  68 
of  the  internal  revenue  act  of  July  13,  1866  (14 
Sts.  172),  whenever  the  justice  is  of  opinion  that 
the  case  would  be  removable  from  the  state  court 
under  section  67  of  the  last-named  act.  Phil- 
adelphia V.  The  Collector,  5  Wal.  720. 

37.  And  where  the  case  is  a  case  clearly  so 
removable,  and  was  pending  in  the  circuit  court 
when  that  act  was  passed,  but  not  remanded,  it 
is  to  be  inferred  as  a  conclusion  of  law  that  it 
was  the  opinion  of  the  judge  that  it  should  be 
retained.    lb. 

38.  Under  the  act  of  March  3,  1875,  author- 
izing the  removal  of  suits  ''arising  under  the 
constitution  or  laws  of  the  United  States,"  a  suit 
may  be  removed  wlien  the  defendant  raises  a 
question  involving  the  construction  of  a  federal 
act ;  as,  for  instance,  of  an  act  under  which  he 
daims  a  vested  right  to  maintain  a  bridge  across 
a  navigable  river  as  part  of  a  post  road,  the  suit 
being  brought  by  a  state  to  compel  the  removal 
of  the  bridge  as  a  nuisance.  [Miller,  J.,  dis- 
senting.] New  Orleans t  Mobile,  ^  Chattanooga 
Railroad  Co.  v.  Mississippi,  102  U.  S.  135. 

39.  The  right  of  removal  cannot  be  sustained 
on  the  ground  that  the  question  involved  in  the 
case  requires  the  construction  of  federal  laws, 
unless  the  facts  are  set  forth  from  which  the  con- 
elusion  follows.  Wliere,  therefore,  in  a  suit 
brought  to  restrain  the  defendants  from  deposit- 
ing the  tailings  and  debris  of  their  mines  in  a 
river  channel,  the  defendants  assert  the  right  of 
removal  on  the  ground  that  their  mining  prop- 
erty, bouffht  from  the  United  States,  could  only 
be  worked  by  the  hydraulic  process,  which  neces- 
sarily required  such  deposit,  and  that  their  rights 
were  derived  from  certain  enumerated  acts  of 
congress,  the  construction  of  which,  necessarily, 
was  involved  in  the  case,  it  was  held  that  the 
right  of  removal  did  not  appear.  [Biuldlbt,  J., 
dissenting,  on  the  ground  that  the  fHcts  stated 
raised  a  federal  question.]  Little  York  Gold- 
Washing  Sr  Water  Co.  v.  Keyes,  96  U.  S.  199. 

40.  A  question  whether  one  has  title  to  land 
all  right  to  which  the  government  has  granted  to 
a  city  for  certain  purposes,  the  title  from  the 
city  depending  on  city  ordinances  as  ratified  by 
state  stotutes,  is  not  a  federal  question  justifying 
a  removal,  under  the  act  of  1875.  Hoadley  v. 
San  Francisco,  94  U.  S.  4. 

41.  A  suit  to  try  the  title  of  an  incumbent  to 
a  state  office,  whereto  the  state  authorities  have 
duly  declared  the  incumbent  elected  pursuant  to 
the  state  laws,  cannot  be  removed  from  a  state  to 
a  federal  court  under  the  removal  act  of  1875  (18 
Sts.  470),  on  his  petition,  setting  forth  tliat,  by 
bribery  and  threats,  colored  persons  were  de- 
terred from  voting  for  him,  ana  that  the  votes  of 
the  parishes  where  such  illegal  practices  prevailed 
were  rejected.  No  case  arising  under  the  con- 
stitution or  laws  of  the  United  States  is  shown. 
Dubuclet  V.  Louisiana,  103  U.  S.  550. 
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42.  Nor  does  Rev.  Sts.  §  2010,  giving  one 
"  defeated  or  deprived  of  his  election  the  right, 
in  certain  cases,  to  proceed  in  the  federal  courts, 
affect  the  case,  the  petitioner  being  in  office  and 
not  out  of  it.    lb, 

43.  An  action  on  the  official  bond  of  a  mar- 
shal, founded  on  a  seizure  of  goods  worth  more 
than  five  hundred  dollars,  under  a  writ  issued  by 
a  court  of  bankruptcv,  is  a  suit  arising  under 
federal  kiws,  and  may  be  removed.  Feibelman  v. 
Packard.  109  U.  S.  421. 

44.  Where,  in  an  action  a^nst  a  tax-collector 
for  a  seizure  of  goods,  the  plaintiff  sets  up  a  tender 
of  coupons  on  state  bonds  by  statute  expressly 
receivable  for  taxes,  and  the  collector  rejoins  a 
subsequent  statute  forbidding  their  receipt,  a 
demurrer  to  the  rejoinder  raises  a  federal  question 
laving  the  ground  for  a  removal  to  a  federal  court. 
Smith  V.  Greenhow,  109  U.  8.  669. 

45.  An  action  under  a  state  statute  in  the 
nature  of  proceedings  by  quo  toarranto,  to  te.st 
the  validity  of  a  consolicfation  by  a  state  railroad 
corporation  with  a  foreign  corporation  under  an 
act  of  congress,  b  a  suit  arising  under  a  federal 
law  within  the  meaning  of  the  act  of  1875.  Ames 
V.  /Tafwo*,  111  U.  S.  449. 

46.  A  suit  on  a  judgment  recovered  in  a  federal 
court  is  not  necessanly  a  suit  arising  under  the 
laws  of  the  United  States,  which  may  be  removed. 
Provident  Savings  Life  Assurance  Society  v. 
Ford,  114  U.  S.  635. 

47.  It  is  no  ground  for  removal  that,  in  a 
previous  case  between  other  parties,  the  state 
court  construed  the  statutes  of  another  state 
otherwise  than  as  they  had  been  construed  by  the 
court  of  such  other  state,  and  that,  therefore,  it 
is  probable  that  the  same  construction  will  be 
given  in  the  case  pending.  Chicago  fc  Alton 
Railroad  Co.  v.  Wiggins  Ferry  Co.,  108  U.  S.  18. 

48.  Right  of  Removal  as  affected  by 

Diversity  of  Citizenship.']  Under  §  2,  act  of 
1875,  a  suit  is  not  removable  unless  either  all 
the  parties  on  one  side  are  citizens  of  different 
states  from  those  on  the  other  side,  or  there  is 
a  separable  controversy  wholly  between  citizens 
of  different  states.  Sewing-Machine  Company's 
Case,  18  Wal.  553;  Vannevar  v.  Bryant,  21 
Wal.  41 ;  Ayres  v.  Chicago,  101  U.  S.  184 ; 
Blake  v.  McKim,  103  U.  S.  36  ;  Hyde  v.  Ruble, 
104  U.  S.  407 ;  Winchester  v.  Loud,  108  U.  S. 
130;  Shainwald  v.  Lewis,  108  U.  S.  158. 

49.  A  suit,  for  instance,  against  several  ex- 
ecutors, one  of  whom  lives  in  the  same  state  with 
the  plaintiff,  brought  to  enforce  the  liability  of 
the  testator  as  surety  on  a  probate  bond.  Blake 
V.  McKim,  103  U.  S.  336. 

50.  A  suit  cannot  be  removed  on  the  ground 
of  diversity  of  citizenship,  where  the  real  con- 
troversy is  between  citizens  of  the  same  state, 
because  of  a  controversy  between  citizens  of  dif- 
ferent states  which  arises  out  of  it,  where  such 
controversy  is  a  mere  adjunct  to  the  principal 
controversy,  and  incapable  of  a  separate  existence. 
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Alexandria  First  National  Bank  v.  Turnbull, 
16  Wal.  190;  Cwbin  n.  Van  Brunt,  105  U.  8. 
576. 

51.  A  proceeding,  for  instance,  on  a  petition 
under  a  local  statute  by  one  who  alleges  owner- 
ship of  property  taken  in  execution  against 
another,  and  pra^s  to  be  permitted  to  intervene 
and  trj[  his  title,  is  not  removable.  [St&ong,  J.» 
dissenting.]  Alexandria  First  National  Bank 
V.  Tumbull,  16  Wal.  190. 

52.  A  proceeding  to  annul  the  judgment  of  a 
state  court  for  irregularity  is  not  removable,  such 
a  proceeding  bein^  supplementary  to,  and  a  con- 
tinuation of,  the  original  suit.  Barrow  v.  Hunton, 
99  U.  S.  80. 

53.  Semble  that  the  fact  that  such  proceed- 
ing under  the  state  law  can  be  taken  only  in  the 
court  which  rendered  the  judgmeut  or  in  the 
appellate  court,  while  entitled  to  weight  on  the 
(Question  of  the  jurisdiction  of  the  federal  court, 
is  not  conclusive.    Jb, 

54.  Although  a  suit  is  founded  on  the  judg- 
ment of  a  state  court,  if  it  has  the  essential  ele- 
ments of  an  independent  suit,  and  is  not  merely 
auxiliary  and  incidental  to  the  original  suit,  it 
may  be  removed  to  the  federal  court  as  may  other 
suits.     Bondurant  v.  Watson,  103  U.  8.  281. 

55.  Where  the  plaintiff  and  all  of  the  defend- 
ants but  one  are  citizens  of  the  state  in  which 
the  suit  is  brought,  and  the  appellate  state  court 
dismisses  the  suit  as  to  all  defendants  but  that 
one,  and  orders  a  trial  of  the  issue  left  pending  be- 
tween him  and  the  plaintiff,  such  defendant,  un- 
der the  act  of  July  27,  1866  (14  Sts.  306),  may 
thereupon  remove  the  cause  to  the  circuit  court. 
Yulee  V.  Vose,  99  U.  S.  539. 

56.  Where  a  state  statute  provides  that,  on 
the  rendition  of  a  judgment  dissolving  an  in- 
surance company,  its  assets  shall  vest  in  the 
superintendent  of  the  insurance  department,  the 
superintendent  is  the  successor  of  a  company  so 
dissolved  in  such  a  sense  that,  on  his  being  ad- 
mitted a  party  to  a  suit  brought  against  it  in  an- 
other state  by  citi^ns  thereof,  he  may  remove 
the  suit  to  the  federal  court  by  virtue  of  his  own 
citizenship.    Relfe  v.  Bundle,  103  U.  S.  222. 

57.  Under  the  first  cUuse  of  section  2  of  the 
act  of  1875,  the  parties  to  a  suit  are  to  be  ranged 
on  one  side  or  the  other  without  regard  to  whether 
they  occupy  the  position  of  plaintiffs  or  defend- 
ants in  the  pleadings,  for  the  purpose  of  testing 
the  right  to  a  removal  to  the  circuit  court  by 
reason  of  diversity  of  citizenship ;  and  if  there  are 
two  branches  of  the  suit,  and  one  is  disposed  of, 
the  case  is  to  be  treated,  for  the  purpose  of  re- 
moval, as  though  the  branch  disposed  of  had  not 
existed,  and  as  though  the  parties  to  the  suit  were 
those  whose  matters  of  dispute  remain  undeter- 
mined. Meyer  v.  Delatcare  Railroad  Construc- 
tion Co.  [Removal  Cases],  100  U.  8.  457. 

58.  And  under  section  1  of  the  act  the  rule 
is  the  same.  Pacific  Railroad  Co,  v.  Ketchum, 
101  U.  8.  289. 
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59.  Under  the  second  clause  of  section  2  of 
tbe  act,  where  there  is  a  controversy  wholly  be- 
tween citizens  of  different  states,  which  can  be 
fully  determined  as  between  them,  then  either 
one  or  more  of  those  actually  interested  in 
such  controversy  mav  remove  the  whole  suit. 
[Waite,  G.  J.,  and  Miller  and  Field,  J  J.,  dis- 
senting.!   Barney  v.  Latham,  103  U.  8.  205. 

60.  Tbe  riffht  of  removal  def)euds  on  tbe  case 
disclosed  by  tne  pleadings  when  the  petition  for 
removal  is  filed,  and  is  not  affected  by  the  fact 
that  a  defendant,  who  is  a  citizen  of  the  same 
state  with  one  of  the  plaintiffs,  may  be  a  proper, 
but  not  an  indispensable,  party  to  the  contro- 
versy,    lb. 

61.  The  right  of  the  real  parties  in  interest  to 
a  removal  is  not  affected  by  a  joinder  with  them 
in  the  defence  of  merely  formal  parties  who  are 
citizens  of  the  same  state  with  the  plaintiffs. 
Wood  V.  Dains,  18  How.  467. 

62.  Thus,  the  right  of  removal  will  not  be  de- 
feated where  the  plaintiff  seeks  the  surrender  of 
a  note,  and  such  co-defendants  are  persons  in  pos- 
session thereof  merely  as  agents  of  the  party  seek- 
ing removal,  and  attorneys  employed  to  collect 
the  same.    lb. 

63.  Nor  because  a  defendant,  who  is  a  stran- 
ger to  the  controversy,  his  relati(m  to  it  being 
substantially  that  of  a  mere  garnishee,  is  a  citizen 
of  the  same  state  as  the  plaintiff.  Bacon  v.  Rives, 
106  U.  8.  99. 

64;  A  trustee  for  holders  of  bonds  secured  by 
a  mortgage  of  a  railroad  cannot  be  regarded  as  a 
nominal  plaintiff  whose  citizenship  may  be  dis- 
regarded in  determining  whether  an  action  against 
lessees  of  the  property  is  removable  to  the  federal 
court,  he  still  being  charged  with  duties  and  re- 
sponsibilities as  trustee  and  never  having  been 
devested  of  his  right  of  action.  The  removal  act 
of  March  2,  1867  (14  8ts.  558),  does  not  change 
the  pre-existing  rules  which  dfetermine  who  are 
to  be  regarded  as  parties  plaintiff  or  defendant. 
Knapp  V.  Troy  {r  Boston  Railroad  Co.,  20  Wal. 
117. 

65.  Where  one  for  whose  benefit  a  trust  deed 
with  a  power  of  sale  in  case  of  a  default  in  the 
pavment  of  the  debt  secured  is  made,  seeks  i/o 
subject  the  land  to  the  payment  of  the  debt,  the 
trustee  is  a  necessary  party  defendant,  although 
he  has  not  qualified  by  giving  bond  in  accord- 
ance with  the  state  law ;  and  therefore  the  plain- 
tiff and  tlie  trustee  being  citizens  of  one  state, 
and  the  debtor  a  citizen  of  another  state,  the 
debtor  cannot  remove  tbe  suit  from  the  state 
court  to  the  federal  court  under  the  act  of  1866, 
as  without  such  party  there  can  be  no  "final 
determination  of  the  controversy  so  far  as  it 
concerns  "  the  debtor.  Gardner  v.  Brown,  21 
Wal.  36. 

66.  The  trustee  of  the  legal  title  to  land  in 
possession  of  one  claiming  ownership  thereof  is  a 
necessary  party  defendant  to  a  suit  brought  for 
the  possession  of  the  land  and  for  a  conveyancei, 
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and  tlie  plaintiff  aud  the  trustee  beiug  citizens  of 
the  same  state,  the  defendant  in  possession  can- 
not remoYe  the  suit  to  the  federal  court.  Myen 
V.  Swann,  107  U.  S.  646. 

67.  Where  a  trustee  in  a  deed  given  to  secure 
a  debt  due  to  a  citizen  of  a  state  other  than  that 
of  which  the  grantor  is  a  citizen,  proceeds  to  sell 
the  property,  aud  the  mntor  brings  a  suit  to  en- 
join the  sale,  making  the  creditor  and  the  trustee 
parties  defendant,  aud  it  does  not  appear  that  the 
trustee  is  not  a  citizen  of  the  same  state  as  the 
plaintiff,  the  suit  is  not  removable  to  tlie  federal 
court.  The  trustee  is  not  a  mere  nomiual  partv. 
Thayer  v.  Life  AuockUian  of  America,  if 3 
U.  8.  717. 

68.  Where  one  of  several  heirs-at-law  appeals 
separately  from  a  decree  admitting  a  will  to  pro- 
bate, he  cannot  remove  the  proceeding  to  the  cir- 
cuit court  althoi^  he  is  a  citizen  of  a  state  other 
than  that  in  which  the  proponents  of  the  will 
live,  other  heirs-at-law,  who  also  appeal,  being 
citizens  of  the  same  state  as  the  proponents. 
There  is  no  controversy  wholly  between  citizens 
of  different  states.  FroMr  v.  Jetuman,  106  U.  S. 
191. 

69.  To  a  suit  to  set  aside  a  will,  the  execntors, 
who  are  also  trustees  of  a  fund  for  the  plaintiff, 
are  necessary  parties,  and  if  citizens  of  tne  same 
state  with  the  plaintiff,  there  is  not  the  diversity 
of  citizenship  requisite  for  removal  to  a  federal 
court,  although  the  defendant  legatees  and  de- 
visees are  citizens  of  another  state.  American 
Bible  Society  v.  Price,  110  U.  S.  61. 

70.  The  federal  court  has  jurisdiction,  under 
the  act  of  1875,  of  a  foreclosure  suit  between  cit- 
izens of  different  states  founded  on  a  mortgage 
given  hj  a  citizen  of  the  state  wherein  the  pLun- 
tiff's  assignor  resides,  although  the  assignor,  by 
reason  of  his  citizenship,  could  not  have  main- 
tained the  suit  in  the  federal  court.  Mereman  v. 
Werge$,  112  U.  8.  139. 

71.  Where,  in  a  foreclosnie  suit,  a  personal  de- 
cree is  also  asked  for,  the  original  mortgagor,  and 
one  to  whom  he  has  sold  the  propertv  and  who 
has  agreed  to  pay  the  debt  as  a  part  ot  the  con- 
sideration, being  made  parties  oefendant,  if  the 
former  is  a  citizen  of  the  same  state  as  the  plain- 
tiff, the  purchaser  cannot  remove  the  suit  to  the 
federal  court.  The  controversy  is  not  a  separa- 
ble one  within  the  second  clause  of  section  2  of 
the  act  of  1875.  Ayres  v.  WitwaU,  113  U.  8. 
187. 

72.  Nor  is  it  made  such  bv  the  fact  that  the 
original  mort^gor  admits  tne  debt,  and  asks 
merely  that  his  co-defendant  shall  be  decreed 
primarily  liable,  while  hb  co-defendant  disputes 
the  debt.     lb. 

73.  Nor  can  the  right  of  removal  be  claimed 
on  the  eround  that  the  original  mortgagor  b  a 
nominal,  and  not  a  necessary  and  substantial, 
party  to  the  suit.    lb. 

74.  A  suit  brought  by  citizens  of  a  state 
against  a  corporation  of  that  state  aud  its  directors. 
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some  of  whom  are,  and  some  of  whom  are  not, 
citizens  of  that  state,  is  not  removable  to  the  fed- 
eral court,  there  being  no  separable  controversy. 
j!^ew  Jersey  Central  Railroad  Co.  v.  MUU,  113 
U.  8.  249. 

75.  Where  taxpayers  seek  to  enjoin  township 
trustees  from  certifying  that  the  conditions  au- 
thorizing tiie  issue  of  township  bonds  in  aid 
of  a  railroad  have  been  complied  with,  and  to  en- 

i'oin  the  county  treasurer  from  attempting  to  col- 
ect  a  tax  voted  in  the  premises,  tlie  trustees  aud 
treasurer,  as  well,  as  the  railroad  company  and  a 
party  to  whom  the  company  has  assigned  its  in- 
terest in  the  tax,  are  necessair  parties  defendant, 
and  all  except  such  assignee  oemg  citizens  of  the 
same  state,  lie  cannot  remove  the  case  to  the  fed- 
eral court.     Sully  v.  Drennan,  113  U.  8.  287. 

76.  Where  one  railroad  corporation  leases  its 
Toad  to  another,  both  are  necessary  parties  to  a 

grooeeding  instituted  hj  taxpayers  to  compel  the 
ne  to  be  laid  where  it  is  claimed  that  the  lessor 
corporation  a^peed  to  lay  it  in  consideration  of  a 
vote  of  municipal  aid ;  and,  therefore,  the  lessor 
corporation  being  of  the  same  state  as  the  tax- 
payers, the  proceeding  is  not  removable  to  the  fed- 
eral court,  although  the  other  corporation  is  a 
foreign  one.  Nor  is  tlie  case  affected  by  the  fact 
that  the  statute  dechires  that  a  corporation  oper- 
ating the  road  of  another  shall  in  all  respects  lie 
liabfe  as  though  the  road  were  its  own.  Chi- 
cago jr  Northv>e$tem  Railway  Co.  v.  Crane,  113 
U.  8.  424. 

77.  To  a  suit  by  A.  to  compel  the  transfer  of 
shares  standing  in  B.'s  name  on  the  books  of  the. 
corporation^  both  B.  and  the  corporation  are 
necessary  parties.  There  is  no  separable  contro- 
versy which  one  may  remove  to  the  federal  court, 
the  other  being  a  citizen  of  the  same  state  as 
the  plaintiff.  St.  Louie  ff  San  Francisco  Rail- 
way Co.  V.  Wilson,  114  U.  8.  60. 

78.  The  fact  that  several,  sued  jointly,  sever 
in  their  defences,  does  make  separable  contro- 
versies giving  to  one  defendant  the  right  of  re- 
moval not  existing  in  favor  of  all.  LouismUe  jr 
NashvilU  RaUroad  Co.  v.  Ide,  114  U.  8.  52; 
Putnam  v.  Ingham,  Id.  57 :  St.  Louis  jr  Som 
Francisco  Railway  Co.  v.  Wilson,  Id.  60. 

79.  Nor  is  it  material  that  the  state  statute 
permits  judgment  to  be  given  against  one  or  more 
of  several  defendants  sued  jointly.  Lomsmlle  jr 
NashvUle  RaUroad  Co.  v.  Ide,  114  U.  3.  52 ; 
Putnam  v.  Ingraham,  Id.  67. 

80.  Under  the  act  of  1867  (Rev.  Sts.  §  639). 
the  removal  of  a  suit  pending  in  a  state  court  be- 
tween a  citizen  of  the  state  and  a  citizen  of  an- 
other state,  can  be  made  only  on  the  application 
of  the  latter  party.  Hurst  v.  Western  jf*  Atlantic 
RaUroad  Co.,  93  U.  8.  71 ;  BU>U  Society  v. 
Grove,  101  U.  8.  610. 

81.  Nor  does  the  act  of  1875  affect  the  rule, 
where  the  removal  is  claimed  on  account  of  *'  pre- 
judice or  local  influence."  Bible  Society  v.  Grove, 
101  U.  8.  610. 
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82.  —^  Jurisdiction  of  Federal  Court  — 
What  must  appecur.  —  Presumptiona  —  Review 
hjf  Supreme  Court.]  A  petition  under  the  act 
uf  Marcli  2, 18(57  (14  Sts.  558^,  for  the  removal 
of  a  cause  frjm  a  state  court,  is  defective  in  the 
allegation  of  citizenship  where  as  to  the  parties 
on  one  side  it  all^pes  merely  that  "  as  such  ex- 
ecutors "  thej  are  citizens  of  a  certain  state,  the 
citizenship  necessary  to  jurisdiction  under  that 
statute,  as  in  other  cases  where  jurisdiction  de- 
pends on  citizenship,  being  personal  and  not  rep- 
resentative citizenship.  Amory  y.  Amory,  95 
U.  8.  186. 

83.  To  remove  a  suit  under  section  12  of  the 
judiciary  act  of  1789,  it  must  ap))ear  that  the  re- 
quisite  diversity  of  citizenship  existed  at  the  time 
of  the  beginning  of  the  suit.  Phoenix  Insurance 
Co.  V.  Pechner,  95  U.  S.  183. 

84.  Under  the  act  of  1875,  the  requisite  diver- 
sity of  citizenship  must  have  existed  when  the 
suit  was  begun  and  also  when  the  petition  for 
redkayal  was  filed.  GQMon  v.  Bruce,  103  U.  S. 
561 ;  Houston  jr  Texas  Central  Railway  Co.  v. 
Shirley,  111  U.  S.  358:  Mansfield,  Coldtoater, 
ff  Lake  Michigan  RaUuHiy  Co,  v.  Swan,  111 
U.  S.  379. 

85.  Where  one  acquires  from  a  party  an  in- 
terest in  the  subject-matter  of  a  suit  pending  the 
liti^tion,  and  after  expiration  of  the  time  within 
which  the  original  parties  might  have  removed  it 
to  the  federal  court,  he  has  no  ridit  to  a  rero^al. 
Cable  V.  Ellis,  110  U.  S.  389  ;  Houston  ff  Texas 
Central  RaUway  Co.  v.  Shirley,  111  U.  S. 
358. 

86.  It  is  immaterial  that  the  bill  filed  in  a 
cause  removed  to  the  federal  court  does  not  show 
jurisdiction  in  that  court,  if  the  facts  conferring 
the  jurisdiction  appear  from  the  proceedings  in 
the  state  court  which  form  part  ot  the  record  in 
the  federal  court.   Briges  v.  Sperry,  95  U.  S.  401. 

87.  Nor  is  it  material  that  the  petition  for  re- 
moval does  not  show  the  diversity  of  citizenship 
requisite  to  give  jurisdiction,  if  the  fact  appear 
from  the  record.  Bondurant  v.  Watson,  103 
U.  S.  281. 

88.  An  averment  of  residence  merely  will  not 
suffice,  as  the  terms  "citizen'*  and  "resident" 
are  not  synonymous.  Parker  v.  Overman,  18 
How.  137. 

89.  Where,  the  necessary  diversity  of  citizen- 
ship existing,  an  action  lias  been  regularly  re- 
moved under  section  12  of  the  judiciarv  act  of  1789 
(1  Sts.  79),  the  jurisdiction  of  the  federal  court 
is  not  ousted  because  it  turns  out  that  the  action 
oould  not,  by  reason  of  the  exception  in  section 
11  of  the  act,  have  been  brought  originally  in  the 
federal  conrt.     Cfreen  v.  Custard,  23  How.  484. 

90.  Under  section  12  of  the  judiciary  act,  the 
defendant  may  remove  the  suit  to  the  circuit 
court,  although  under  section  11  the  plaintiff,  be- 
ing assignee  of  a  chose  in  action,  would  have  been 
precluded  from  bringing  suit  in  that  court.  Bush- 
neU  V.  Kennedy,  9  Wal.  387. 
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91.  Where  the  papers  in  a  suit  removed  from 
a  state  court  to  the  circuit  court  have  been  de- 
stroyed by  fire,  the  court  may  presume,  from  the 
admission  of  the  parties,  that  the  citizenship  re- 
quisite to  five  the  circuit  court  jurisdiction  was 
snown  by  tue  papers  destroyed,  no  evidence  to  the 
contrary  appearing.  Pittsburg,  Cincinnati,  (^  St. 
Louis  RaUway  Co.  v.  Ratnsey,  22  Wal.  322. 

92.  If  the  record  contain  no  copy  of  a  peti- 
tion for  the  removal  of  a  cause  from  a  state  to  a 
federal  court,  it  will  be  presumed,  on  error,  leave 
to  remove  having  been  refused,  that  the  petition 
was  defective  in  its  aUegations  of  jurisdictional 
£M}ts,  and  that,  therefore,  it  was  properly  disre- 
garded.   Bush  V.  Kentucky,  107  U.  S.  110. 

93.  Section  5  of  the  removal  act  of  1875,  pro- 
viding that  if  it  satisfactorily  appears  to  the  circuit 
court  that  a  suit  has  been  removed  from  a  state 
court  which  does  not  really  and  substantially  in- 
volve a  controversy  properly  within  the  jurisdic- 
tion of  the  circuit  court,  it  may  be  remanded,  and 
that  the  order  to  that  effect  shall  be  reviewable  by 
the  supreme  court,  clearly  contemplates  a  review  of 
the  decision  of  the  circuit  court  remanding  a  cause 
on  the  ground  that  it  has  not  been  kwfully  re- 
moved ;  the  right  of  review  is  not  limited  to  cases 
remanded  because  the  subject-matter  of  the  con- 
troversy is  not  within  the  jurisdiction  of  the  cir- 
cuit court.     BabhiH  v.  Clark,  103  U.  8.  606. 

94.  Nor  is  the  right  of  review  limited  by  the 
pecuniary  value  of  the  matter  in  dispute.     lb. 

95.  Where  the  record  fails  to  show  the  diver- 
sity of  citizenship  necessary  to  confer  the  right  of 
removal  from  the  state  to  the  circuit  court,  the 
supreme  court,  on  appeal  or  error,  will  reverse 
the  decree  or  judgment  of  the  circuit  court  with- 
out inquiry  into  tne  merits  of  the  case,  and  will 
order  it  remanded  to  the  state  court.  Hancock  v. 
Holbrook,  112  U.  S.  229. 

96.  If  it  appear  that  the  removal  was  effected 
with  the  consent  of  both  parties,  each  may  be 
compelled  to  pay  half  the  costs  in  the  supreme 
court.    lb. 

97.  ■  "■  Time  when  Application  must  be  made.] 
Under  the  removal  act  of  Maitsh  2,  1867  (14 
Sts.  558),  which  declares  that  the  petition  for  re- 
moval may  be  filed  "  at  aiiv  time  before  the  final 
hearing  or  trial  of  the  suit,  where,  as  in  Ohio,  a 
party  is  entitled  to  a  second  trial  as  of  right,  the 
removal  may  be  had  after  the  first  and  before  the 
second  trial.  Home  Life  Insurance  Co.  v.  Dunn, 
19  Wal.  214. 

98.  But  not  after  final  judgment  of  the  court 
of  original  jurisdiction,  and  pending  an  appeal  to 
another  state  court.  Stevenson  v.  Williams,  19 
Wal.  572.  And  the  rule  is  the  same  under  the 
act  of  1875. 

99.  Nor  while  a  motion  for  a  new  trial  is 
pending  and  undisposed  of.  The  cause  must  lie 
actually  pending  for  trial.  Vannevar  v.  Bryant, 
21  Wal.  41. 

100.  After  one  trial  has  been  had  in  a  state 
courts  the  right  to  another  must  be  perfected  be- 
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fore  a  demaud  cau  be  made  for  the  remoYal  of  the 
case.  If  the  state  court  still  retain  jurisdiction 
for  the  purpose  of  rehearing  a  motion  on  which 
a  new  trial  lias  been  ordered,  there  can  be  no  re- 
moval. Chicago  jr  Northwestern  Railway  Co,  v. 
McKinley,  99  U.  S.  147. 

101.  A  trial  before  commissioners  to  whom  a 
claim  against  the  estate  of  one  deceased  is  referred 
bj  the  probate  court,  is  not  such  a  trial  as  is  con- 
templated by  the  act  of  1867  (Kev.  Srs.  f  639), 
requiring  a  removal  before  the  trial,  the  load 
statute  requiring  the  commissioner's  report  to  be 
acted  on  by  the  judge  of  probate,  and  a  right  of 
appeal  being  given  to  a  court  in  which  a  trial  by 
jury  can  be  had.    Hess  v.  Reynolds,  113  U.  S.  73. 

102.  The  removal  act  of  1875  repeals  all  acts 
and  parts  of  acts  in  conflict  with  its  provisions. 
The  provision  of  Rev.  Sts.  §  639,  authorizing 
removals  on  the  ground  of  prejudice  and  load 
influence  at  any  time  before  trial  or  final  hearing, 
is  not  embraced  in  tlie  act  of  IS 75 ;  and  a  removal 
for  that  cause  may  be  seasonably  made,  therefore, 
although  not  macTe  at  the  first  term  at  which  the 
cause  might  have  beeu  tried.    Ih. 

103.  under  the  act  of  1875  a  cause  cannot  be 
removed  after  a  trial  has  been  had,  a  iudment 
rendered  and  set  aside,  and  a  new  trial  ordered. 
Holland  v.  Chambers,  110  U.  S.  59. 

104;  The  trial  of  an  issue  raised  by  a  demur- 
rer which  involves  the  merits  of  the  action  is  a 
trial  of  the  action  within  the  meaning  of  the  re- 
moval act  of  1875.  A  petition  for  a  removal 
filed  after  such  a  trial  is  ttierefore  too  late.  Al- 
ley  V.  Nott,  111  U.  S.  472  ;  Scharfy.  Levy,  112 
U.  S.  711;  Gregory  v.  HariUy,  113  U.  S.  742. 

105.  A  petition  for  removal  is  presented  "  be- 
fore trial,"  if  presented  before  the  trial  has  fairly 
and  properly  begun  in  the  orderly  course  of  pro- 
ceedmg.  Meyer  v.  Dela*oare  Railroad  Con^ 
struction  Co.  [Removal  Cases'],  100  U.  8.  457. 

106.  After  the  trial  of  an  action  in  a  state 
court  resulting  in  a  disagreement  by  the  jury, 
aud  a  consequent  continuance  to  a  subsequent 
term,  a  removal  cannot  be  had.  American  Bible 
Society  y.  Grove,  101  U.  8.  610. 

107.  After  the  merits  of  a  case  have  been  dis- 
posed of,  aud  nothing  remains  to  be  done  but  to 
state  accounts  and  settle  the  details  of  a  final  de- 
cree, a  removal  cannot  be  bad  under  the  act  of 
1866  or  of  1867,  any  more  than  under  the  act  of 
1875.    Jifhns  v.  Sweetzer,  102  U.  8.  177. 

108.  A  removal  fnim  a  state  court  under  the 
act  of  1875  is  seasonably  demanded  although  de- 
manded after  the  state  appellate  court  has  re- 
versed a  decree  dismissing  the  suit  and  remanded 
it  with  leave  to  both  parties  to  amend  plead- 
ings, and  to  take  testimony,  and  for  an  account  in 
accordance  with  its  views.  Hewitt  v.  Phelps,  105 
U.  8.  393. 

109.  Where  one  not  served  with  summons 
n^ipears  within  a  year  from  the  time  of  the  ren- 
dition of  the  decree  and  demands  to  have  the 
proceedings  reopened,  as  the  state  statute  de- 
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clares  he  may,  he  is  entitled  to  a  removal  of  the 
cause  to  the  federal  court  at  the  first  term  there- 
after, this  being  the  first  term  when,  as  to  him, 
the  cause  could  properly  be  tried.  Harter  v. 
Kemochan,  103  U.  8.  562. 

HO.  Nor  is  liis  right  of  removal  affected  by 
the  fact  that  he  has  not  answered  in  the  state 
court.    lb. 

HI.  The  requirement  of  the  act  of  1875,  that 
the  petition  for  removal  shall  be  filed  before  or 
at  the  term  at  which  the  cause  could  be  first 
tried,  means  at  the  first  term  at  which  the  cause 
could  have  been  tried  had  the  parties  taken  the 
usual  st^ps  as  to  pleading  and  other  prepara- 
tions. BabbiU  v.  Clark,  103  U.  8. 606 ;  Edring- 
ton  v.  Jefferson,  111  U.  8.  770 ;  PuUman  Palace 
Car  Co.  V.  Speck,  113  U.  8.  84;  Gregory  v. 
Hartley,  113  U.  8.  742. 

112.  Where  a  cause  pending  on  appeal  in  a 
state  court  on  the  passage  of  the  act  of  1875 
was  remanded  for  a  rehearing,  the  decree  below 
having  been  reversed  solely  on  the  ground  of 
the  admission  of  the  evidence  of  incompetent 
witnesses,  and  the  transcript  was  filed  m  the 
lower  court  at  a  term  thereof  within  the  time 
prescribed  by  the  state  statute,  a  petition  for  the 
removal  of  tiie  cause  to  the  federal  court,  filed  at 
the  same  term  and  before  such  rehearing,  was 
held  to  have  been  filed  in  due  season.  King  y. 
Worthington,  104  U.  8.  44. 

113.  A  cause  was  pending  at  the  time  of  the 
passage  of  the  act  of  1875,  and,  therefore,  within 
its  purview  and  removable,  although  the  court 
had  ordered  its  dismissal,  aud  no  appeal  had 
been  taken,  an  appeal  being  taken  afterwards. 
Hewitt  y.  Phelps,  105  U.  8.  393. 

114.  The  requirement  of  the  act  of  1875  that 
the  petition  for  remoyal  must  be  filed  before  or 
at  tne  term  at  which  the  cause  could  be  first 
tried,  is  not  jurisdictional.  If  a  cause  is  re- 
moved too  late,  the  party  at  wliose  instance  the 
removal  was  had  cannot  be  heard  to  deny  the 
jurisdiction.     Ayers  y.  Watson,  113  U.  S.  594. 

115.  Where  the  federal  court  has  remanded  a 
case  to  the  state  court  because  of  a  failure  to  file 
a  copy  of  the  record  within  the  time  fixed  by 
statute,  a  second  removal  cannot  be  had  by  the 
same  party  on  the  ground  on  which  the  first  re- 
moyal was  based,  even  although  the  second  peti- 
tion is  filed  before  the  term  at  which  the  cause 
could  first  have  been  tried  in  the  state  court. 
St.  Paul  ^  Chicago  Railway  Co.  y.  McLean, 
108  U.  8.  212. 

116.  —  Irregularities  in  Application  — 
When  waived."]  Where  the  bond  given  on  re- 
moval is  signed  by  a  *'  good  and  sufficient  surety,*' 
it  is  immaterial  that  it  was  also  signed  by  an  at- 
torney in  contravention  of  a  state  Taw  and  of  the 
practice  of  the  state  court.  Meyer  v.  Delaware 
Railroad  Construction  Co.  [Removal  CasesX  100 
U.  8.  457. 

117.  If  the  affidavit  for  removal  sufficiently 
identify  the  suit,  it  is  immaterial  that  it  was 
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nuide  before  the  suit  was  filed  iu  court.  Canal 
jr  Claiborne  StreeU  Railroad  Co.  v.  Hart,  IH 
U.  S.  654. 

118.  The  absence  of  an  oath  to  the  petition 
for  removal  is,  at  most,  only  an  infortualitj  which 
can  be  waived.    lb. 

119.  The  point  that  the  removal  was  not 
made  in  accordance  with  law  cannot  first  be 
raised  three  years  afterwards,  after  the  testimony 
has  been  taken  and  the  case  is  ready  for  hearing. 
French  v.  Hay,  22  Wal.  238. 

120.  Where,  in  the  state  court,  no  claim  is 
made  that  a  petition  for  removal  b  defective  be- 
cause not  signed,  tlie  objection  cannot  avail  in 
the  circuit  court.  Meyer  v.  Delaware  Railroad 
ConHruction  Co.  IRemovcU  Cases'],  100  U.  S. 

457. 

121.  To  what  Federal  Court  Causes  are 

removable.']  Prior  to  the  act  of  March  3,  1873 
(17  Sts.  484),  the  district  court  for  the  middle 
dbtrict  of  Alabama  was  possessed  of  circuit 
court  powers.  To  that  court,  therefore,  a  case 
iu  a  state  court  within  that  district  was  remova- 
ble, not  to  the  circuit  court  for  the  southern 
district ;  and  in  a  case  removed  to  the  latter  court 
tiie  court  had  no  right  to  proceed.  Ex  parte 
State  Insurance  Co.,  18  Wal.  417. 

122.  Under  the  removal  act  of  1867  (Rev. 
Sts.  )  639),  a  suit  is  removable  into  the  federal 
court  of  tne  district  wherein  it  is  pending.  It 
will  make  no  difference  that  it  arose  in  and  was 
transferred  from  the  court  of  a  county  in  another 
district.    Hess  v.  Reynolds,  113  U.  S.  73. 

123.  Proceedings  in  Federal  Court  — 

Legal  and  Equitable  Causes  of  Action.]  Whether, 
on  the  removal  of  a  case  under  section  12  of  the 
judiciary  act,  a  new  declaration  should  be  filed, 
18  a  question  of  practice,  and  not  a  subject  for 
error,    ^tna  Insurance  Co.  v.  Weide,  9  Wal. 

677. 

124.  The  circuit  court  to  which  a  case  has 
been  removed  may  allow  amendments  in  accord- 
ance with  the  practice  of  the  courts  of  the  state, 
as,  e.  g.,axi  amendment  adding  new  counts  to 
the  declaration  for  the  cause  of  action  stated  in 
the  counts  originally  filed.  West  v.  Smith,  101 
U.  S.  263. 

125.  The  circuit  court  takes  a  case  removed 
to  it  as  it  was  in  the  state  court  when  removed. 
It  cannot  reconsider  nuitters  duly  decided  by 
the  state  court  before  the  removal.  Duncan  v. 
Gegan,  101  U.  S.  810. 

126.  The  failure,  on  removal  of  a  cause,  to  file 
a  copy  of  the  record  in  the  federal  court  within 
the  time  fixed  by  statute  does  not  deprive  the  court 
of  jurisdiction  to  proceed.  It  may  proceed  or 
not,  in  its  discretion ;  and  such  discretion,  unless 
improperly  exercised,  will  not  be  interfered  with 
bv  the  supreme  court.  St.  Paul  S  Chicago 
Railway  Co.  v.  McLean,  108  U.  S.  212. 

127.  Where  by  the  law  of  the  state  the  de- 
fendant may  avail  himself  of  a  set-off,  he  cannot 
be  deprived  of  it  after  removal  to  the  circuit 
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court.    Partridge  v.  Phcenix  Mutual  Life  Insur- 
ance  Co.,  15  Wal.  673. 

128.  Where,  after  the  entry  of  a  final  decree 
in  a  suit  in  a  state  court,  the  plaintiff  is  pei^ 
Diitted,  erroneously,  of  course,  to  file  an  amended 
bill,  and  leave  is  given  to  the  defendant  to  an- 
swer, and  an  issue  is  directed,  the  authority  of 
the  federal  court,  on  removal  thereto,  is  limited 
to  the  matters  raised  by  the  ameuded  bill,  and 
does  not  enable  that  court  to  set  aside  the  decree 
entered  on  the  original  bill.  French  v.  Hay,  22 
Wal.  238. 

129.  Where  an  attachment  suit  pending  in  a 
state  court  is  removed  to  a  circuit  coui-t  by 
agreement  of  parties,  the  attachment  being  of 
property  in  possession  of  a  receiver  appointed  by 
the  latter  court  in  a  suit  between  other  paKies 
there  pending,  and  the  removal  being  made 
pending  an  application  for  an  injunction  on  the 
case  so  removed,  the  circuit  court  liaving  juris- 
diction of  the  subject-matter  of  the  htigation, 
etc.,  will  take  jurisdiction  to  determine  the  con- 
flicting claims,  although  there  is  defect  of  citizen- 
ship in  the  parties  to  the  agreement.  People's 
Bank  v.  Calhoun,  102  U.  S.  256. 

130.  The  final  clause  of  section  3  of  the  act 
of  1875  does  not  repeal  that  provision  of  the 
revised  statutes  which  authorizes  the  court,  on 
the  stipulation  of  parties,  to  try  issues  of  fact 
without  the  intervention  of  a  jury.  Phillips  v. 
Moore,  100  U.  8.  208. 

131.  Where  the  pleadings  in  a  case  removed 
from  a  state  court  having  equity  cognizance  are 
according  to  the  state  code  of  practice,  the  supreme 
court  will  decide  on  the  merits,  if  they  can  be 
ascertained  from  the  record,  although  the  pro- 
ceedings have  not  conformed  to  the  mode  pre- 
scribed for  federal  courts  in  chancery.  Gridley 
V.  Westbrook,  23  How.  503. 

132.  An  action  at  kw  brought  in  a  state 
court  must  retain  the  legal  form  on  removal  to  a 
federal  court,  and  cannot  take  the  equitable  to 
obviate  a  supposed  difficulty  as  to  parties,  arising 
from  the  brinp^ing  of  the  action,  pursuant  to  a 
state  statute,  m  the  name  of  the  cestui  mte  use, 
instead  of  in  the  name  of  him  who  would  have 
been  the  proper  partv  plaintiff  at  common  law. 
Thompson  v.  Central  Ohio  Railroad  Co.,  6  Wal 
134. 

133.  And  in  such  case  there  is  really  no  diffi- 
culty as  to  parties,  as  the  plaintiff  mav  remain 
plaintiff  of  record,  and  prosecute  as  ue  might 
nave  done  iu  the  state  courts.    lb. 

134.  On  removal  to  the  circuit  court  of  a  suit 
embracing  a  legal  and  also  an  equitable  cause  of 
action,  a  separation  must  be  had,  the  union  of 
such  causes  m  tlie  federal  courts  being  forbidden 
bv  Rev.  Sts.  f  913.  Hurt  v.  HoUingsworth,  100 
I).  S.  100. 

135.  — '  Remanding  Cause.]  A  federal 
court  is  not  bound  by  a  removal  of  a  cause  from 
a  state  court,  but  may  remand  it  if  sufficient 
ground  for  jurisdiction  do  not  appear.    Urtetiqui 
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V.  D'Arcy,  9  Pet.  693  ;  American  Bible  Society 
V.  Grooe,  101  U.  S.  610;  Ayre$  v.  Wunoall,  112 
U.  S.  187. 

136.  And  this  may  be  done,  although  a  hear- 
ing has  been  hud,  and  a  final  decree  rendered 
on  the  merits,  if  the  order  to  reoiaud  is  made  be- 
fore the  close  of  the  term.  Ayres  v.  WiiwaU, 
112  U.  S.  187. 

137.  Nor  is  it  material  that  parties  have  filed 
pleadings  in  the  circuit  court.     lb, 

138.   Effect  of  RetMval  on  Subsequent 

Proceedings  in  State  Court  —  Remedy  when 
State  Court  persists  in  retaining  Cause.]  Auy 
proceeding  in  the  cause  in  the  state  court  after 
the  right  of  remoTsl  has  attached  is  erroneous ; 
and  if  any  be  had,  the  state  court  of  error  should 
examine  the  proceedings  for  renioyal  and  reverse 
the  judgment  without  a  plea  to  the  jurisdiction, 
whatever  the  state  of  the  record  or  the  provisions 
of  the  state  hiw  as  to  the  consideration  of  ques- 
tions not  on  the  record.  Kanouse  v.  Martin,  15 
How.  198. 

139.  If  the  defendant  have  a  right  to  a  re- 
moval, he  cannot  be  deprived  of  it  by  the  allow- 
ance  by  tlie  state  court  of  an  amendment  reducing 
the  sum  claimed,  after  the  right  of  removal  is 
complete,     lb, 

140.  Where  a  cause  has  been  duly  removed, 
but  the  state  court  nevertheless  proceeds  to  an 
adjudication,  the  party  who  procures  the  removal 
may  contest  the  suit  there  without  waiving  his 
right  to  question  the  jurisdiction  so  usurped 
when  the  proceedings  are  subsequently  carried  to 
the  supreme  court.  Home  Life  Insurance  Co. 
V.  Dunn,  19  Wal.  214;  Meyer  v.  Delaware  Rail- 
road Construction  Co.  [Removal  Cases'],  100 
U.  S.  457  ;  New  Orleans,  Mobile,  jr  Chattanooga 
Railroad  Co.  v.  Misnisnippi,  102  U.  S.  135 ; 
Kern  v.  Huidekoper,  103  U.  8.  485. 

ItiL  Notwithstanding  the  refusal  of  a  state 
court  to  make  an  order  tor  removal,  the  filing  of 
the  transcript  iu  the  federal  court  invests  that 
court  with  jurisdiction.  All  subsequent  proceed- 
ings in  the  state  court  are  void.  Kern  v.  Huide- 
koper,  103  U.  S.  485. 

142.  On  the  filing  of  the  requisite  petition 
and  bond  in  a  removable  suit,  the  state  court  is 
divested  of  jurisdiction,  and  its  subsequent  orders 
are  coram  non  judice.  National  Steamship  Co. 
V.  Tugman,  106  U.  S.  118. 

143.  Nor  is  the  jurisdiction  restored  by  a 
failure  to  file  a  transcript  of  the  record  in  the 
circuit  court  within  the  time  prescribed  by  stat- 
ute,   lb. 

144.  Nor  by  the  consent  of  the  party  claim- 
ing the  right  of  removal,  that  the  issues  be  faeaid 
by  a  referee,     lb. 

145.  Nor  by  his  contesting  the  case  before 
thd  referee  and  in  the  state  court,    lb. 

146.  Wliere  the  right  of  removal  exists,  but  is 
denied  b^  the  state  court,  which  forces  the  par- 
ties to  trial  therein,  no  rights  are  lost  by  a  failure 
to  enter  the  record  and  docket  the  cause  in  the 


BSMOYAL  07  CAmOBB  —  continued. 
federal  court  on  the  first  dav  of  the  next  term. 
The  entry  may  be  allowed  oy  the  circuit  court 
after  the  action  of  the  state  court  has  been  de- 
cUred  illegal  by  the  supreme  court.  Baltimore 
fr  Ohio  Railroad  Co.  v.  Koontz,  104  U.  S.  5. 

147.  The  federal  court  to  which  a  case  is  re- 
moved may  enjoin  the  plaintiff  from  attempting 
to  enforce,  by  suit  in  the  courts  of  another  state, 
a  judgment  obtained  by  him,  notwithstanding  the 
removal,  in  the  court  from  which  the  case  was 
removed.    French  v.  Hay,  22  Wal.  250. 

148.  And  the  action  beiug  one  of  replevin, 
and  the  state  court  having  proceeded  to  judgment 
notwithstanding  the  removal,  the  federal  court 
mav  enjoin  a  suit  on  the  replevin  bond.  Dietzsch 
V.  Huulekoper,  103  U.  ».  494. 

149.  if  a  state  court  insist  on  proceeding 
with  a  cause  properly  removed  to  a  federal  court, 
the  remedy  is  by  writ  of  error  after  final  judg- 
ment, not  by  interference  on  the  part  of  the  su- 
preme court  by  prohibition  or  otherwise.  Chesa- 
peake Sr  Ohio  Railroad  Co.  v.  WhUe,  111  U.  S. 
134. 

Costs  in  Causes  removed  from  State  Court, 
See  Costs,  36  et  seq. 

Petition — Dismissal — Not  final  for  Purposes 
of  Appeal. 
See  Appeal  aub  Ebeoh— Jurisdiction, 
185,  189. 

Power  of  Congress  under  Fourteenth  Amend- 
ment to  provide  for  Removal  of  Causes  on 
Denial  of  Civil  ftights. 
See  Civil  Rights,  14. 

Refusal  of  State  Court  to  remove  —  Federal 
Question. 
See  Erboa  to  Statr  Court  —  Juris- 
diction, 89. 

Restriction  on  Original  Jurisdiction  of  Circuit 
Court  in  Cases  brought  by  Assignee  ofChttse 
in  Action  does  not  apply  in  Cases  of  Re- 
moval from  State  Court. 
See  Circuit  Court — Jurisdiction,  80, 
81. 

BEHT   CHABOS  —  Discharged  by  Sale  for  Di- 
rect Taxes  under  Acts  o/"  1861-62. 
See  Direct  Tax,  21. 

BERTB  AHD  nOTITB  —  Account  not  a  neces* 
sary  Incident  of  Redemption. 
See  Mortgage  —  Redemption,  5. 

In  general. 

See  Landlord  and  Tenant. 

Mortgagee  not  entitled  until  he  gels  Possession 
— -  Liabilily  therefor. 
ScjB  Mortgage — Mortgagee,  5, 18,13. 


—  Corporate  Charters,  as  affecting  the 
Obligation  of  Contracts. 
See  Corporation — Charter. 
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BSFBAL  —  contintied, 

LeUen-paient  —  How  repealed. 
See  Patent  —  Issue,  64. 

Rule  in  Admiralty —  When  affects  Pending 
Causes. 
See  Adhiraltt  —  Pbacticb,  50. 

Statutes  —  Repeal  in  general. 
See  Statutes  —  Repeal. 

SSFLEVIH  —  When  it  lies  —  Pleading  —  Evi- 
dence. 

See  pi.  1-6. 

Replevin  of  Land. 
See  pi.  7. 

Bond  —  Liability  of  Sureties — Measure  of — 
Hoio  fixed  —  How  satisfied  — •  Actiot^  on — 
Pleading  —  Defence. 
See  pi.  8-12. 

1.  —  When  it  lies — Pleading — Evidence.] 
In  Michigan,  replevin  will  lie  at  the  suit  of  the 
mortgagee  of  chattels  against  an  officer  who  has 
attached  tbem  in  the  possession  of  the  mortgagor 
and  as  his  property,  and  who  refuses  to  surren- 
der them  to  the  mortgagee  on  demand.  Wood 
V.  Wei^nar,  104  U.  8.  786. 

2.  Plea  of  rien  in  arrere  admits  the  demise  as 
laid  in  an  avowry.  Alexander  v.  Harris,  4  Cranch, 
299. 

3.  The  want  of  a  similiter  to  a  plea  of  property 
in  an  action  of  replevin  is  cured  by  veraict,  and 
so  is  an  omission  to  join  issue  on  an  avowry  for 
rent  in  arrear.    Dermott  v.  Wallach,  1  Black,  96. 

4.  A  plea  in  replevin  that  the  goods  are  not 
the  property  of  the  phiintiff  is  in  su&tanoe  a  good 
plea  in  oar.    lb. 

5.  It  b  error  to  go  to  trial  in  repleyin  and 
take  a  verdict  for  the  plaintiff  on  an  avowry  for 
rent  in  arrear,  without  r^rd  to  a  good  plea  of 
no  property  in  the  plaintiff;  if  this  be  done,  the 
trial  is  a  mistrial.    lb. 

6.  Where,  in  an  action  of  replevin,  the  plain- 
tiff asserts  property  and  right  of  possession,  and 
the  answer  traverses  these  allegations,  evidence, 
under  the  issue  thus  formed,  is  admissible  to 
show  that  the  plaintiff  bas  neither  property  nor 
right  (A  possession,  as,  e.  g..  evidence  of  litle  in  a 
stranger.    Schulenberg  v.  Harriman,  21  Wal.  44. 

7. Replevin  of  Land.']  Wbere  one  re- 
plevins kind  under  tbe  Texas  statute,  the  bond 
that  be  gives  takes  the  pkce  of  the  land,  which 

E asses  into  bis  possession  as  fully  as  though  he 
ad  acquired  it  in  some  other  way  in  tbe  absence 
of  Utigation.  Comett  v.  WiUiams,  20  Wal.  226. 
8. Bond  —  Liability  of  Sureties — Meas- 
ure of — How  fixed — How  satisfied — Action  on 
—  Pleading — Defence.]  Tbe  liability  of  the 
sureties  on  a  replevin  bond  is  not  measured  in  a 
suit  on  the  bond  by  tbe  value  of  tbe  principars 
interest  in  the  property,  but  by  the  vaiue  oi  the 

Sioperty  when  replevied,  limited  by  tbe  sum  still 
ue  the  attaching  creditor,  and  the  penalty  of  the 
bond.    Sweeney  v.  Lomme,  22  Wal.  208. 


—  continued. 

9.  A  judgment  in  a  replevin  suit  for  a  return 
of  the  property  fixes  the  liability  of  the  sureties 
on  the  replevin  bond.  It  b  not  necessary  that 
an  execution  should  first  be  taken  out.    Jb. 

10.  Where,  as  in  Maryland,  a  statute  permits 
a  defendant  in  replevin,  in  certain  cases,  to  have 
the  goods  restored  to  him,  on  his  giving  a  bond 
for  tneir  return  if  the  court  shall  so  adjudge,  if 
the  plaintiff^  after  judgment  rendered  in  his  favor, 
causes  the  officer  to  take  tbe  goods  on  a  writ  de 
retorno  habendo,  this  is  a  satisfaction  of  the  ob- 
ligation of  the  bond,  altbough  the  goods  have  be- 
come damaged.  Douglass  v.  Douglass,  21  Wal.  98. 

11.  In  a  declararion  on  a  iSond,  conditioned 
to  prosecute  an  action  of  replevin  with  effect, 
an  averment  that  "  the  suit  was  not  prosecuted 
with  effect "  is  a  sufficient  assignment  of  breach. 
Gorman  v.  Lenox,  16  Pet.  116. 

12.  In  a  suit  on  a  replevin  bond,  tbe  defend- 
ants  cannot  avail  themselves  of  the  failui-e  of  the 
court  in  the  replevin  suit  to  render  the  alterna- 
tive judgment  for  the  return  of  the  property  or 
its  value,  even  if  such  omission  constituted  error 
for  which  the  judgment  in  that  suit  might  be  re- 
versed.   Sweeney  v.  Lomme,  22  Wal.  208. 

Action  on  Bond  —  Set-off  between  Parties  to 
Replevin  Suit  not  admissible. 

See  Evidence  —  Kes  inteb  Alios,  3. 
Circuit  Court  —  Suit  by  Assignee, 

See  Circuit  Couet — Ju&isdictiok,  79. 

Distress  for  Rent  in  Arrear  —  In  Virginia, 
Judgment  for  Double  Rent. 
See  Landloed  and  Tenant,  S3. 

Minnesota  —  Action  lies  for  an  EqwU  Quan^ 
tity  of  Timber. 
See  CoNPUSioN,  1. 

Sheriff,  for  taking  Goods  of  one  other  than 
Debtor. 
See  Removal  op  Causes,  28. 

Sheriff —  Refusal  to  redeliver  Property,  etc, 
—  Suit  —  Parties. 
See  Sbebipp,  3,  6. 

State  Court  barred  by  Possession  by  a  Mar- 
shal under  Process. 
See  CouBT  —  In  general,  57. 

United  States  may  maintain,  for  Timber  cut 
on  Public  Land. 
See  United  States  —  Suits,  7. 

WhcA  the  Demand  —  Appellate  Jurisdiction. 
See  Appeal  and   Error  —  Jurisdic- 
tion, 71,  72,  89. 

BXFLICMXim  —  Pleading  at  Law  in  general. 
See  Pleading  —  Kbplication. 

BSTOm  —  Evidence  —  Report  of,  not  equiva- 
lent to  Special  Finding. 
See  Appeal  and  Error — Frocebdinos 
ABOVX»  369,  870. 
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BSFBESEHTATIOn  —  Fabe  —  In  general. 
See  Eaaud. 
False  —  Application  for  Insurance, 
See  Insubancs. 

BSFBESEHTiillVBS  —  Legal  —  May  mean  As- 
signees, 

See  CONTBACT  —  CONSTEUCTION,  11. 

Parties  to  Actions. 
See  AcrriON. 

HBPTTTATIOV —  Evidence  of  Reputation. 
See  Evidence  —  Heabsay,  9. 

Witness  —  How  impeached. 

See  Witness  —  Impeaching  and  cok- 

BOBOBATING. 

SXQVSSTS  —  Charge  to  Jury  —  In  general. 

See  Tbial  —  Tbial  bt  Juby,  46  et  seq. 

BS8  ABIUBIOATA —  Conclusiveness    of  Judg- 
ments, etc.  —  Scope  of  Plea. 
See  Judgment  —  Conclusiveness,  73 
et  seq. 

What  once  decided  on  not  to  be  afterwards 
mooted  in  same  Cause. 
See  Appeal  and  Ebbob — Jubisdiction  ; 
Appeal  and  Ebbob  —  Pbocebdings 
ON  Mandate. 

BS8CI8SI0V  —  Contract  —  In  general. 

See  CoNTBACT  —  Rescission,  Waives, 
ETC.,  1  et  seq. 

Sale  —  In  general. 

See  Sale  ;  Vendob  and  Pubchaseb. 

BSBEBVATIOV  —  Deeds  —  Reservation  in,  in 
general. 
See  Deed. 

Public  Lands  —  In  general  —  Salines. 

See  Lands  of  United  States  —  Dis- 
posal, 8  et  seq. 

Public  Lands  to    satisfy  Virginia  Military 
Bounty  Warrants. 
See  Lands  op  United  States — Bounty 
Wabbants. 


GESTAE  —  In  general — What  is  —  Admis- 
sibility. 
See  Evidence  —  Heabsat. 


—  In  general. 
See  Domicile. 

Necessary  to  Pre-emption  of  Public  Lands. 
See  Lands  of  United  States  —  Pbe- 
BMPTiON,  32  et  seq. 

BESIDUABT  USQATSK—What  the  Words  may 
carry. 
See  Devise  and  Legacy,  8. 


BS8  IHTEB  ALIOS,  ETC.  —  In  general. 

See  Evidence  —  Res  intbb  Alios. 

BSSFOVBJUITIA  —  In  general. 

See  BoTTOMBY  and  Respondentia. 

EKSTITUTIOV  -—  Captures  by  Privateers  or  in 
Violation  of  Neutrality  —  Other  Cases  — 
Decree. 
See  Captube  —  Restitution,  1  et  seq. 

Ejectment  —  Restitution  after  Improper  Exe- 
cution of  Writ  of  Habere  Facias. 
See  Appeal  and  Ebbob  —  Jubisdic- 
tion, 206. 

Property  sold  under  Decree  of  Condemnation 
—  When  awarded. 
See  Admiralty  —  Pbactice,  63. 

BESULTIHO  T111T8T  —  In  general. 

See  Tbust  —  Cbeation  and  Constbuo 
TiON,  32  et  seq. 


—  Remittitur  has  Effect  as  Retraxit, 
when. 
See  Damages,  59. 

BXTBOSFECnVE  LAW—  What  is  —  Rules  of 
Construction. 
See  pi.  1-4. 
Constitutionality. 
See  pi.  5-17. 

1.  What  is  —  Rules  of  Construction."] 

Statutes  are  to  be  considered  as  baving  only  a 
prospective  operation,  unless  otherwise  indicated, 
either  expressly  or  by  implication.  McEwen  v. 
Bulkley,  24  How.  242 ;  Harvey  v.  Tyler,  2  Wal. 
328. 

2.  In  order  that  a  statute  may  be  construed 
to  have  a  retrospective  operation,  the  language 
should  be  so  clear,  strong,  and  imperative  that 
the  intention  of  the  legislature  cannot  otherwise 
be  satisfied.  Chew  Heong  v.  United  States,  113 
U.  S.  636. 

3.  Thus,  the  Tennessee  statute  of  1856,  val* 
idating  deeds  acknowledged  and  proved  in  other 
states  before  the  clerk  of  a  court,  is  prospective 
only  in  its  operation,  and  does  not  cover  acknowl- 
edgments previously  made.  McEwen  v.  Bulh- 
fey,  24  How.  242. 

4.  A  statute  which  merely  authorizes  the  im- 
position of  a  tax  according  to  a  previous  assess- 
ment b  not  retrospective.  Locke  v.  New  Orleans, 
4  Wal.  172. 

5.  ConstituUionality.]     A  retrospective 

law  which  does  not  impair  the  obligation  of  a 
contract,  nor  partake  of  the  character  of  an  ex 
post  facto  law,  is  not  prohibited  by  the  constitu- 
tion.     Satterlee  v.  Matthewson,  2  !Pet.  380. 

6.  A  state  law  which  does  not  impair  the  ob- 
ligation of  a  contract  is  not  unconstitutional  be- 
cause it  is  retrospective  and  devests  vested  rights. 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  420. 
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BEIBOSFECnVE  LAW  —  continued . 

7.  A  state  act  conlirminjg  a  convejance  hj  an 
executrix  of  land  sold  without  authority  iroin 
the  local  court,  and  without  local  probate  of  the 
will,  is  not  unconstitutional.  Wilkinson  v.  Le- 
land,  2  Pet.  627. 

8.  A  statute  may  make  valid  a  conveyance  of 
land  executed  by  au  attorney  under  a  power  given 
by  the  owner  and  his  wife  at  a  time  wlien  the  law 
did  not  recognize  such  a  transaction  as  valid. 
Handall  v.  Kreiger,  23  Wal.  137. 

9.  A  statute  giving  validity  to  a  deed  which 
was  void  bv  reason  of  a  defective  statement  of 
the  particulars  of  acknowledgment  by  husband 
and  wife,  the  grantors,  although  retrospective, 
was  held  not  to  impair  the  obligation  of  a  con- 
tract.    Watiton  V.  Mercer,  8  Pet.  88. 

10.  A  statute  providing  that  a  deed  that  has 
been  de  facto  registered  more  than  twenty  years 
shall  be  deemed  to  have  been  registered  lawfully, 
is  not  a  retrospective  law  within  the  meaning  of 
the  constitution  of  Tennessee,  although  operating 
as  to  deeds  registered  before  its  passage.  WeUt 
V.  Weatherhead,  17  How.  576. 

11.  Where  a  legislature  has  power  to  author- 
ize a  particular  act  to  be  done,  e.  g.,  bonds  to  be 
issuea  in  aid  of  the  construction  of  a  railroad,  it 
ma^  by  a  retrospective  act  cure  any  irregularity 
or  informalitv  in  the  doing  of  such  act  under 
authority  before  confeiTed.  Thomson  v.  Lee 
County,  3  Wal.  327. 

12.  A  statute  giving  a  new  remedy  by  bill  of 
review,  affecting  the  remedy  only,  is  not  uncon- 
stitutional. Sampeyreac  v.  United  States,  7  Pet. 
222. 

13.  Congress  has  power  to  mould  the  remedy, 
and  may,  in  providing  for  bills  of  review  in  cer- 
tain cases,  dispense  with  the  ordinary  technical 
roles  as  to  sucn  bills.    lb. 

14.  The  Maine  statute  of  1848,  so  changing 
the  law  of  disseisin  as  to  bar  a  legal  title  valid 
at  the  time  of  its  enactment,  held  inoperative,  as 
against  such  title,  because  iu  conflict  with  the 
state  constitution.  Webster  v.  Cooper,  14:Hdw, 
488. 

15.  Vested  rights  of  a  creditor  under  a  state 
statute  enlarging  remedies  existing  when  the 
debt  was  contracted,  or  granting  new  ones,  are 
beyond  the  reach  of  the  legislature,  and  are  not 
affected  by  a  repeal  of  the  statute.  Memphis  v. 
United  States,  97  U.  S.  293. 

16.  A  statute  which,  like  the  Ohio  statute  of 
May  11, 1878,  authorizes  county  auditors  to  ex- 
tend back,  notwithstanding  annual  settlements, 
for  four  years,  inquiries  concerning  property 
which  should  have  been  returned  for  taxation,  is 
not  a  retrospective  law  within  the  constitutional 
inhibition.     Sturges  v.  Carter,  114  U.  S.  511. 

17.  A  Pennsylvania  statute  directing  the  sale 
of  enough  of  the  land  of  a  certain  debtor  of  the 
state  to  satisfy  the  judgment  and  other  liens  of 
the  state  thereon,  tiiere  being,  under  existing 
laws,  no  mode  of  procuring  payment,  held  not 
in  conflict  with  the  constitution  of  the  state,  nor 


BSTBOfiPECnVE  LAW  —  continued. 

with  that  of  the  United  States.    Livingston  v. 

Moore,  7  Pet.  469. 

Bankrupt  Act  of  1874,  §  10. 

See  Bankeuptcy — Peiob  Transactions, 
20. 

Law  validating  Previous  Conveyances  by  Bas- 
tards. 
See  Ejscthent  —  In  general,  18. 

Not  necessarily  ex  post  Facto  —  What  is. 
See  Ex  Post  rACTO  Law,  4,  12. 

Ratification  of  Municipal  Subscriptions  in  A  id 
of  Railroads,  etc. 
See  Municipal  Bonds  —  In  general, 
118-133. 
Repeal  of  Usury  Law  declaring   Usurious 
Contract  void  as  to  Interest. 
See  Usury,  2. 
Statute  authorizing  Set-off  in  Certain  Case. 
See  Set-off,  2. 

BjEVJUiilGATIOH' — Remedy  against  one  holding 
Land  under  a  Will,  etc.,  in  Lotmiana  — 
Not  Bill  in  Equity. 
See  Equity  —  Jurisdiction,  31. 

RKVEMUE  —  Accounts  rendered  by  Revenue  Offi- 
cer Evidence  against  him  in  Suit  on  Bond. 
See  Evidence  —  Hearsay,  29. 

Ccues  not  within  Jurisdiction  of  Court  of 
Claims. 
See  Court  op  Claims  —  Jurisdiction, 
ISet  seq. 

Corutpiracy  to  defraud  tJie  Government  of  Du- 
ties —  Crime  under  Revenue  Laws. 
See  Limitation  —  Statute,  67. 

Courts  notice  Division  of  County  into  Revenue 
Districts. 

See  Evidence  —  Judicial  Notice,  11. 

Repeals  of  Revenue  Laws  by  Implication  not 
favored. 

See  Statutes  —  Repeal,  7. 

Seizure  under  Laws  of  Texas. 

See  Texas. 
Seizure  under  Revenue  Laws — Practice  of 
District  Courts. 

See  District  Courts —  Practice,  1. 

Violation  of  Revenue  Laws  —  Ground  of  Ap- 
pellate Jurisdiction  of  Supreme  Court. 
See  Supreme  Court  —  Jurisdiction, 
61  e/  seq. 

BXVE8SAL — Admission  of  Immaterial  or  Ir- 
relevant  Evidence  no  Ground,  etc. 
See  Appeal  and  Error — Proceedings 
ABOVE,  453  et  seq. 

Court  will  not  reverse  on  Appeal  or  Error  for 

^hat  —  Matters  of  Discretion  —  Objections 

uxiived  —  Immaterial  and  Harmless  Errors. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  427  et  seq. 
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SXVERSAL  —  continued. 

Supreme  Court  an  Error  equally  divided  a$ 
to  Jurisdiction  below. 
See  Appeal  and  Erboe  —  Psoceedingb 
ABOVE,  494. 

Supreme  Court  will  reoerxe  on  Appeal  from 
Court  of  Claims,  for  what. 
See  Appeal  tbom  Court  of  Claims,  13. 

Supreme  Court  will  reverse  on  Error  or  Ap» 
peal,  for  what. 

See  Appeal  and  Error  —  Proceedings 
ABOVE,  409  et  seq. 

BSVEB8I0V  —  May  he  reached  in  Equity  to 
satiffy  Lien  ofJudgtnent  against  Deceased 
Debtor. 
See  Creditor's  Bill*  13. 

BJBVIKW  —  Bill  of  Exceptions  —  In  general. 

See  Appeal  and  Error —  Proceedings 
ABOVE,  376  e<  seq. 

Case  agreed. 

See  Appeal  and  Error  —  Proceedings 
ABOVE,  385  et  seq. 

Case  tried  by  Court  where  Jury  is  waived. 
See  Trial  — Trial  bt  Court. 

Equity  —  In  general. 

See  Equity  —  Review. 

Findings  by  Court  without  Jury. 

See  Appeal  and  Error  —  Proceedings 
above,  342  et  seq. 

Findings  of  Territorial  Courts. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  341. 

Findings  in  Equity  or  Admiralty. 

See  Appeal  and  Error — Proceedings 

ABOVE,  325. 

General  Findings  by  Referee. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  396. 

Questions  as  to  Instruction  of  Jury. 

See  Appeal  and  Error  —  Proceedings 
ABOVE,  400  et  seq.  * 

Questions  of  Admissibility  of  Evidence. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  399. 

Verdict  on  the  Evidence. 

See  Appeal  and  Error — Proceedings 

ABOVE,  390. 

BjsvivAL  —  Action  —  When     revived  —  By 
whom. 
See  Action. 

Debts  barred  by  Statute  of  Limitation  —  New 
Promise. 
See  Limitation  —  Exceptions  and  In- 
terruptions, 68  et  seq. 


BXVIVAL —  continued. 

Debts,  by  Subsequent  Promise. 

See  Bankruptcy  —  Discharge,  13. 

BJSVlfOE  —  In  generaL 
See  Action. 

BSVOGAIIOV  —  Agenfs  Authority. 
See  Agency,  45  et  seq.,  80. 

Offer  —  When  Offer  may  be  revoked. 

See  Contract — ^What  constitutes,  6, 6. 

Will  —  How  revoked  —  Effect. 
See  Will,  6  et  seq. 

BXV0LT  —  " Endeavoring  to  make"  within  the 
Crimes  Act  of  1790,  what  is  —  Courts  may  de- 
fine.'] The  offence  of  *'  eiideavoriug  to  make  a 
revolt/'  within  the  meaning  of  the  crimes  act  of 
April  30,  1790  (I  Sts.  112),  consists  in  the  en- 
deavor of  the  crew,  or  one  or  more  of  them,  to 
overthrow  the  legitimate  authority  of  the  com- 
mander, with  intent  to  remove  him  from  com- 
mand, or  against  his  will  to  take  possession  of 
the  vessel  bj  assuming  the  government  and  navi- 
gation of  her,  or  by  transferring  their  obedience 
imm  the  commander  to  some  other  person. 
United  States  v.  Kelly,  11  Wheat.  417. 

2.  Although  the  act  does  not  define  the  offence, 
the  court  may.    lb. 

BEYOIUnOV  —  Corporations  —  Effect  of  the 
War  thereon. 
See  Corporation — Poreign,  20-22, 

Existing  Charters — Effect  of  the  War  thereon. 
See  Corporation  —  Dissolution,  2. 


BSWABD  —  Offer  of]  Where  the  offer  of  a  re- 
ward is  made  by  public  proclamation,  it  may  be 
withdrawn  in  the  same  way,  at  any  time  before 
lights  liave  accrued  under  it.  No  contract  arises 
until  the  terms  of  the  offer  are  complied  with ; 
and  tliat  the  claimant  of  the  reward  was  ii^noraut 
of  such  withdrawal  is  immaterial.  Shuey  v. 
United  States,  92  U.  S.  73. 

2.  Where  a  "  liberal  reward  "  is  offered  for  in- 
formation leading  to  the  apprehension  of  a  fugi- 
tive from  justice,  and  a  specific  sum  for  his 
apprehension,  one  who  gives  information  leading 
to  the  arrest  is  entitled  to  such  reward,  but  not 
to  the  specific  sum,  unless  he  or  his  agents  actu- 
ally apprehend  the  fugitive.    lb. 

Offer  of —  Right  of  County  in  Special  Case, 
See  Bailment,  3. 


won  P0TB8T  PBC9CABB — No  Application 
to  United  States  Government  or  Officers, 
See  Langford  v.  United  States,  101 U.  S. 
I  341. 
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BHODS  XBLAlfD  —  Boundary  between,  and  Mas- 
sachusetts. 

See  States  —  Boundjlries,  2. 

BZ0ET  —  Approach  —  In  general. 

See  KiGHT  OP  Afpboach. 
Open  and  close  —  In  general. 

See  Ofek  and  Gloss. 
Search  —  In  general. 

See  Right  of  Seabch. 
Writ  of —  In  general. 

See  W&iT  of  Right. 

BIGHT  OV  AFnOAOH.  —  A  ressel  approached 
in  time  of  peace  by  a  war  vessel  seekiug  to  ascer- 
tain her  character,  although  not  bound  to  lie  by, 
has  no  right  to  fire  on  the  approaching  vessel,  on 
mere  suspicion  that  she  is  a  pirate ;  and  if  she  do 
so,  she  may  be  lawfully  captured.  The  Mariana 
Flora,  11  Wheat.  1. 

Belligerent  —  Right  of  Search, 
See  Right  op  Search. 

BIQHT  07  8EABCH—  What  it  is-^Basis  and 

Mode  of  Exercise  —  Distinguished  from  Right 
of  Approach.]  The  right  of  search  is  a  belliger- 
ent right,  not  to  be  exercised  in  time  of  peace, 
unless  against  pirates  and  other  offenders  against 
the  law  of  nations.    The  A  ntelope,  10  Wheat.  66. 

2.  To  detain  for  examination  is  a  right  which 
a  belligerent  may  exercise  over  every  vessel,  ex- 
cept a  national  vessel,  which  he  meets  on  the 
ocean.     The  Eleanor,  2  Wheat.  3^5. 

3.  The  principal  rif  ht  necessarily  carries  with 
it  the  means  essential  to  its  exercise.  Thus,  it 
may  confer  the  right  to  assume  the  guise  of  a 
friend  or  of  an  enemy.    2b. 

4.  The  right  of  search  grows  out  of  the  right 
of  capture  and  is  ancillary  thereto,  and  it  cannot 
arise  except  as  a  means  to  that  end.  The  Nereide, 
9  Cranch,  388. 

5.  The  modem  usages  of  war  authorize  the 
bringing  of  one  of  the  principal  officers  of  the 
vessel  aetained  on  board  the  vessel  detaining, 
with  the  papers,  for  examination.  The  Eleanor, 
2  Wheat,  345. 

6.  Where  the  master  of  a  neutral  vessel  is  re- 
quired to  send  his  papers  on  board  a  boarding 
vessel  for  examination,  he  is  not  excused  by  the 
fact  that  he  has  a  government  mail  aboard.  The 
Peterhoff,  5  Wal.  28. 

7.  Allhough  on  seizing  a  vessel  as  prize  the 
captor  must  put  her  in  charge  of  a  competent 
pnze-master  and  crew,  yet  in  case  of  mere  deten- 
tion for  examination,  the  commander  of  the  de- 
taining vessel  may  send  an  officer  on  board  of  the 
vessel  detained,  in  order  more  conveniently  to  en- 
force his  order  for  examination,  without  taking 
her  out  of  the  possession  of  her  own  officers  and 
crew.     The  Eleanor,  2  Wheat.  345. 

8.  Altliough  the  belligerent  right  of  search  is 
a  risrht  which  cannot  be  questioned,  it  must  be 
exercised  with  as  much  .regard  to  the  safety  of 


BIGHT  OF  SEARCH  —  continued, 
the  vessel  searched  as    is    consistent  with    a 
thorough  examination  of  her  character  and  the 
nature  of  her  voyage.     The  Anna  Maria,  2 
Wheat.  327. 

9.  Although  the  right  of  search  does  not  exist 
in  time  of  peace,  a  ship  of  war  may  approach 
other  vessels  at  sea  for  the  purpose  of  ascertain- 
ing their  character.  The  Marianna  Flora,  11 
Wheat.  1. 

Resistance  as  Ground  for  Condemnation. 
See  Blockade,  21. 

Right  of  Approach  in  THme  of  Peace. 
See  Right  of  Apfboach. 


BIGHT,  WBIT  OF  —  In  general. 
See  Wait  op  Right. 


UTFATtTAlf  BX0HT8  —  In  general. 
See  Watjsbs. 


BIYSB  —  Boundary  —  River  as  Boundary. 
See  Boundary,  1,  2. 

In  general  —  Riparian  Rights,  etc. 
See  Waters. 

Navigable  River  —  Bridge  with  Draw,  or  built 
in  Conformity  to  Act  of  Congress,  etc.,  not  a 
Nuisance. 
See  Nuisance,  2  et  seq. 

Navigable  Water —  When. 

See  Adhiraltt  —  Jurisdiction,  38. 

Power  of  Congress  and  of  States  over. 
See  Commerce. 

Protection  of  Fish  in,  nottoOhstanding  Corpo* 
rate  Charter. 
See  Corporation  —  Charter,  6. 


—  Advising,    etc..    Robbery    of  the 
MaiU. 
See  PosT-oppicE,  19. 

No  Defence  to  Action  on  Bond  of  Receiver  of 
Public  Money. 
See  Receiver  op  Public  Money,  8. 

On  the  Sea  —  Piracy  —  Jurisdiction  of  Fed' 
eral  Courts. 
See  Piracy,  1,  4, 16. 

sum  OF  OOUBT —  Concerning  Requests  to 
charge,  when  reasonable. 
See  Trial  —  Trial  by  Jury,  54. 

Power  of  Court  to  make  and  suspend. 
See  Court  —  In  general,  7  st  seq. 

Reference  by  Rule. 

See  Arbitration  and  Reference,  1-3. 

Supreme  Court — Rules  prescribed  by  Supreme 
Court  govern  in  Equity  in  Circuit  Court. 
See  Circuit  Court  —  Practice,  17, 18. 
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SAZLDfO  BULBB  —  Rtde$  governing  Navigation 
—  In  general. 
See  Collision. 

BT.  LOUIS  —  Boundary  of  the  Corporation^  The 
eastern  boundary  of  the  corporation  of  St.  Louis 
of  1S09,  and  "  the  eastern  hne  of  the  outbouud- 
ary"  of  December  8,  1840,  extended  to  the 
middle  of  the  main  channel  of  the  Mississippi 
River.     St.  Louis  Schools  r.  Risley,  10  Wal.  91. 

BALE  —  Avoidance  —  What  will  avoid. 
See  Sale  —  Avoidance. 

Bona  Fide  Purchaser  of  Personalty  —  Equity. 
See  Sale  —  Bona  Fide  Purchasea. 

In  general  —  Miscellaneous  Matters. 
See  Sale  —  In  general. 

Lien  of  Seller  for  Purchase-money, 
See  Sale  —  Seller's  Lien. 

Particular  Sales. 

See  Sale  —  Particular  Sales. 
Passing  of  Property. 

See  Sale  —  What  constitutes. 
Warranty  —  In  general. 

See  Sale  —  Warranty. 
What  cdnstitutes  —  In  general. 

See  Sale  —  What  constitutes. 

BALE — AYOTDAJXCE  — Fraudulent  Misrepresen- 
tation and  Concealment —  What  toUl  avoid  — 
Care  and  Diligence  on  Part  of  Defrauded  Party.'] 
Misrepresentation,  to  vitiate  a  contract  of  sale, 
must  relate  not  only  to  a  material  matter  con- 
stituting an  inducement  to  the  contract,  but  to  a 
matter  of  wliich  the  complaining  party  did  not 
have  at  hand  the  means  of  knowledge ;  and  it 
must  be  a  misrepresentation  on  which  he  relied 
and  by  which  he  was  actuallv  misled  to  his  injury. 
Slaughter  v.  Gerson,  13  Wal.  379. 

2.  The  buyer  is  not  bound  to  communicate  to 
the  seller  intelligence  of  the  signing  of  a  treaty 
of  peace  which  mav  enhance  the  value  of  the 
goods,  although  exclusively  within  his  knowledge 
at  the  time  of  the  sale.  Laidlaw  v.  Organ,  3 
Wlieat.  178. 

3.  Any  question  of  imposition  in  the  sale, 
however,  should  be  left  to  the  jury.    lb. 

4.  Where  a  party,  knowing  the  pecuniary  con- 
dition of  a  debtor,  purchases  a  claim  against  him 
of  an  ascertained  amount,  an  opinion,  however 
erroneous,  expressed  by  the  seller  as  to  the  value 
of  the  claim,  does  not  affect  the  validity  of  the 
sale.  Under  such  circumstances,  each  party  is 
presumed  to  rely  upon  his  own  judgment.  Blease 
T.  Oarlington,  92  U.  S.  1. 


BALE  —  ATOHIAVGB  —  continued. 

5.  It  is  no  defence  to  an  action  for  the  price 
of  goods  sold  that  the  price  was  above  the 
market  rate,  there  having  been  neither  fraud  nor 
warranty,  certainly  when  the  purchaser  selected 
the  goods,  and  received  and  retaiued  them  with- 
out objection.    Millar  v.  Tiffany,  1  Wal.  298. 

6.  A  patentee  who  transfers  his  interest  in  the 
patent  in  consideration,  inter  alia,  of  an  annuity 
to  be  paid  by  the  transferee,  cannot  of  his  own 
motion  rescind  the  contract  for  a  failure  to  pay 
the  annuity,  where  he  has  left  the  payment  thereof 
to  rest  on  the  covenaut  of  the  other  party.  Harts- 
horn  V.  Day,  19  How.  211. 

7.  If  the  buver  of  a  carso  of  flour  receive  a 
part  thereof  and  pay  for  it,  he  cannot  rescind  as 
to  the  residue,  merely  because  the  flour  is  of  a 
brand  different  from  that  mentioned  in  the  memo* 
randum  of  sale,  but  if  the  flour  be  inferior,  he 
may  sue  or  recoup.  Lyon  v.  Bertram,  20  How. 
149. 

8.  Where  one  would  avoid  a  purcliase  for 
fraud,  he  must  appear  to  have  used  care  and 
diligence  to  discover  the  fraud,  and  to  have  acted 
promptly  to  repudiate  the  contract.  Upton  v. 
TribUcock,  91  U.  S.  45. 

9.  In  Louisiana,  as  in  general  elsewhere,  one 
who  would  avoid  a  contract  of  sale  on  account 
of  defects  must  use  I'easonable  diligence  to  ap- 
prise the  seller  of  the  defects  alleged,  and  to  offer 
to  return  the  thing  bought;  and  wliat  is  such 
diligence  is  a  question  of  fact  for  the  jury. 
Andrews  v.  Render,  6  Wal.  254. 

10.  And  the  time  is  not  extended  in  that 
state,  where  the  sale  b  a  sale  of  slaves,  by  the 
statute  limiting  the  redhibitory  action  in  case  of 
such  sale  to  one  year.    lb. 

11.  Where  one  induces  a  sale  of  goods  to 
himself  on  credit,  by  fraudulently  concealing  his 
insolvencv  and  his  intent  not  to  pay,  the  vendor 
is  entitled  to  disaffirm  the  contract  and  recover 
tiie  goods,  no  rights  therein  having  been  acquired 
by  an  innocent  third  person  ;  and  this,  although 
the  vendee  has  been  adjudged  a  bankrupt  since 
tlie  sale,  and  an  assignee  nas  been  appointed. 
Donaldson  v.  Farwell,  93  U.  S.  G31. 

12.  A  purchaser  of  stock,  who,  for  fraud, 
would  disaffirm  his  purchase,  is  not  bound,  before 
bringing  suit  to  recover  the  price  paid,  to  receive 
and  tender  back  to  the  vendor  the  certificate  left 
by  the  vendor  with  his  agent  for  the  purchaser. 
Pence  v.  Langdon,  99  U.  S.  578. 

BALE— BOVA  TIDE  FXTBOHAflEB— TF%o  is  suck 
a  Purchaser — Equities. ]  If  the  equitable  owner 
of  a  chattel  confer  upon  another  all  the  indicia  of 
ownership,  his  equi^  will  not  prevail  over  that 
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BALE  —  B09A ITDB  FUBCHAIEB  —  continued.    I 
of  a  bona  fide  purchaser  without  uotice.     Calais 
Steamboat  Co,  v.  Scudder,  2  Black,  372. 

2.  Thus,  where  a  person  residing  in  California 
emplored  an  agent  to  contract  for  and  super- 
iutend  the  buil(unff  of  a  yessel  in  New  York,  and, 
in  order  to  conceal  his  interest,  directed  the  agent 
to  hold  himself  out  as  the  owner,  and  the  aeeut 
made  all  the  contracts  in  his  own  name,  paid  for 
work  done  and  materials  furnished  thereunder 
with  money  supplied  by  the  principal,  registered 
the  vessel  as  bis  own  property,  and  finally,  his 
principal  having  died,  sold  ner  for  her  full  value 
to  persons  Iiavmg  no  uotice  of  the  principal's 
interest,  the  administrator  of  the  principal,  having 
carried  out  the  original  arrangement  for  the  build- 
ing of  the  vessel,  can  have  no  relief  against  such 
purchasers.  [Clifposd  and  Milleb,  JJ.,  dis- 
senting.]   Ih. 

3.  A  purchaser  of  personal  property  from  one 
who  has  no  title  and  no  authoilty  to  sell  acquires 
no  title  good  as  against  the  owner  by  purchasing 
in  good  fiedth,  for  value,  and  without  notice. 
Venlress  v.  Smith,  10  Pet.  161;  Warner  v. 
MarHn,  11  How.  209. 

4.  Where  A.  requests  B.  to  buy  wheat  for  his 
immediate  use,  and  B.  buys  with  his  own  money, 
and  ships  to  an  agent  who  consents  to  be  respon- 
sible for  the  wheat  until  drafts  drawn  against  it 
are  paid,  and  to  whom  the  wheat  is  by  the  bill  of 
lading  deliverable,  A.  remains  the  owner,  and  a 
bank  discounting  his  drafts  and  taking  assig;n- 
ments  of  the  bills  of  lading  acquires  a  special 
property,  and  mav  maintain  an  action  agamst  a 
purchaser  in  gooa  fuith  from  A.  to  whom,  not  as 
purchaser  of  the  wheat  but  as  owner  of  an  ele- 
vator, the  wheat  has  been  delivered  by  authority 
of  the  agent  to  wliom  it  was  shipped.  The  agent 
has  no  power  prior  to  payment  to  make  a  delivery 
which  sDall  devest  the  title  of  the  owner ;  and  A. 
takes  as  bailee  and  not  as  purchaser,  and  can  give 
no  title  bv  sale  and  delivery.  Dovos  v.  Milwaukee 
Nationai  Exchange  Bani,  91  U.  S.  618. 

flAIJS  —  nr  OEHXBAL  —  Bankruptcy  —  How  it 
affects. 
See    Bakkruptct  —  P&ioa   Traitsac- 
TioNS,  Bjl2  et  seg. 

Circuit  Court  —  Power  to  order  Sale  of  Land 
without  the  District. 
See   CmcuiT    Court  —  JtrKiSDicTioN, 
152. 

Construction  —  Conditional    Sale    or   Mort- 
gage—  Courts  incline  to  construe  Instru- 
ment as  the  latter. 
See  Mortgage  —  Fork  and  Kequisites, 
\^et  seq. 

Construction  —  Decisions    of    State    Courts 
construing  State  Statutes  respecting  Neces- 
sity for  dhange  of  Possession,  followed  by 
Federal  Courts. 
See   Federal  Courts  —  State  Laws, 
Rules  of  Decision,  42.  | 
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SALE  —  nr  GEKEIIAL  —  continued. 

Custom  constitutes  an  Excuse  for  not  deliver- 
ing promptly,  when. 
See  Custom,  and  Usage,  9,  10. 

Damages  for  Non-delivery  —  Measure, 
See  Damages,  1-3. 

Defeasibility  of  BUI  of  Sale — Parol  Evidence 
to  show. 

See  Evidence — ^Extrinsic  or  parol,  29. 
Delivery  refused  —  Buyer's  Rights. 

See  AflBUMPSiT,  15. 

Fraud   in    Sale  —  Evidence    of  other   like 
Frauds. 
See  Evidence  —  Kelevanct  and  Ma- 

TEHIALITYi  15  ct  seq. 

Frauds,  Statute  of —  Affecting  Sale. 
See  Frauds,  Statute  op,  16  et  seq. 

Governed  by  what  Law. 

See  Conflict  of  Laws,  12. 

Insurance  as  affected  by  Sale. 
See  Insurance  —  Fire,  6. 

Insurance  —  Buyer  having  an  Absolute  Inter, 
est  may  insure. 
See  Insurance  —  Fire,  5. 

Modification  of  Contract  of  Sale  to  Govern- 
ment. 
See    Contract  —  Modification    and 
Merger,  8,  9. 

Proof  of  Usage  inadmissible  to  add  a  Term  to 
the  Contract. 
See  Evidence  —  Extrinsic  or  parol, 
3,4. 

Seller —  Taking  Third  Person's  Note  as  Con- 
ditional Payment —  Rights. 
See  Bills  and  Notes  —  Indorsement, 
6L 

Taxation  by  State  of  Sales  made  by  Card, 
Catalogue,  or  Sample  —  Privileges  of  Citi- 
zenship. 

See  Tax  —  Power,  24  et  seg. 

Valid,  when  —  Sales  during  War  —  Cotton,  etc. 
See  Contract  —  What  constitutes,  55 
et  seq. 

SALE  —  PABTICULAB     SALES  —  Abandoned 
and  Captured  Property  —  Sale  in  Violation 
of  Non-intercourse  Laws,  illegal. 
See  Abandoned  and  Captured  Prop- 
erty, 14. 

Bankruptcy  —  Sales  by  Assignee. 

See    Bankruptcy  —  Jtroceedings   to 
convert  Estate,  20  et  seq. 

Execution  —  Proceedings  —  Title,  etc. 
See  Execution,  25  et  seq. 

Executor  in  Alabama  cannot  sell  Personal 
Property  unless  empowered  by  Will. 
See  Executor  and  Administrator — 
Powers  and  Liabilities,  8. 
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BALE  —  PABTICVLAB  SALBB — continued. 
Executor-^  Sales  for  Payment  of  Debts ^  etc. 
See  £x£CUTo&  and  Admin istratoe  — 
Powers  and  Lubilituss,  29  et  seq. 

Factor  —  When  must  or  may  sell. 

See  Factor,  2,  6. 
Foreclosure  —  Mortgage  of  Railroad  Prop- 
erty. 

See  Railroad  —  Mortgage,  64  et  seq. 

Foreclosure  of  Mortgage  —  In  general. 

See  Mortgage — Foreclosure. 
Goods  with  Trademark  —  Carries  Right  to  use 
Trademark. 

See  Trademark,  4. 
Guardian's  Scde  of  Ward's  Lands. 

See  GuARDUN. 
Intoxicating  Liquor  —  In  general. 

See  Intoxicating  Liquor. 

Judicial  Sale  -^In  general  —  What  constitutes, 
etc. 
See  Judicial  Sals. 
Land  —  In  general. 

See  Specific  Pertorkancb;   Vendor 
AND  Purchaser. 

Land  by  Collector  of  Internal  Revenue. 

See  Internal  Revenue  —  Assessment 
AND  Collection,  11  et  seq. 

Land  for  Non-payment  of  Direct  Taxes. 
See  Direct  Tax. 

Land  —  Non-payment  of  Taxes. 

See  Tax  —  Collection,  3  et  seq. 
Lands  for  State  Taxes —  When  Lands  cease 
to  be  Public  and  Subject  to  Taxation. 

See  Tax —  Power,  53  et  seq. 

Machine  containing  Patented  Invention. 

See  Patent  —  License,  1. 
Perishable  Cargo  —  Constructive  Total  Loss. 

See  Insurance  —  Marine,  74. 
Personal  Property  —  Oumer  out  of  Possession 
—  Title  passes. 
See  Trover,  3. 
Power  of  Sale  in  Mortgage  or  Trust  Deed  — 
Sale  under. 
See  Mortgage  —  Power  op  Sale. 
Pre-emption  Right  in  Public  Lands  —  Subject 
of  Sale. 
See  Lands  op  United  States  —  Pre- 
emption, 55  e<  seq. 

Public  Lands  in  Pennsylvania. 

See  Lands  op  States — Pennsylvania,  5. 

Public  Lands  in  North    Carolina  and  Tenr 
nessee. 
See  Lands  op  States  —  North  Caro- 
lina AND  Tennessee. 
Public  Lands  of  States  —  Consent  of  Con- 
gress not  necessary. 

See  Lands  of  States  —  In  general,  3. 

Public  Lands  —  Sale  in  general. 

See  Lands  of  United  States  —  Dis- 
posal, 25  etseq. 


8A£E  —  PAKTICDLA&  BAU8  —  continued. 
Railroad  —  In  general. 

See  Railroad  —  Compact,  26  et  seq. 

Railroad  —  Right  of  Company  to  sell. 
See  Railroad  —  Consolidation. 

Real  Property  —  In  general. 

See  Specific  Performancb;   Yendob 
and  Purchaser. 

Shares  in  Corporation. 

See  Corporation  —  Shares. 
State  Property  sold  by  State  in  Rebellion. 

See  Government  Bonds,  5  et  seq. 

States  in  Rebellion  —  Sales  of  State  Property.' 
See  States  —  Rights  and  Powsbs,  23 
etseq. 

Swamp  Lands  in  Iowa. 

See  Lands  of  States  —  Iowa. 

Trustee —  Sales  by  Trustees,  in  general. 

See  Trust  —  Trustee. 
Vessel  and  Cargo  by  Master. 

See  Shipping  —  Master,  1  et  seq. 
Vessel  in  Foreign  Port  —  Purchaser   takes 
clear  of  Liens. 

See  Shipping — Ownership,  2. 
Vessel  —  In  general. 

See  Shipping  —  Owvershif. 

8A£E  —  BEUSB^S  XJEV  —  What  necessary 
thereto  —  Equities.]  Under  the  Illinois  statute, 
if  the  vendor  of  chattels, althongh  anon-resident, 
would  avail  himself  of  a  lien  for  the  purcha.se- 
money  as  against  an  attaching  creditor  of  the 
vendee,  he  must  comply  with  the  provisions  of 
the  statute  re(|uiring  record ;  nor  can  be  other- 
wise protect  himself  by  an  instrument  in  form 
a  lease,  wherein  the  vendee  agrees  to  pay  the 
price  as  rent,  the  title  to  pass  when  tne  final 
payment  shall  be  made,  but  the  vendee,  in  the 
meanwhile,  to  sustain  pos.^ession.  Hervey  v. 
Rhode  Island  Locomotive  Works.  93  U.  S.  664 ; 
Indianapolis,  Bloomington,  ^  Western  Railway 
Co.  V.  Rho*le  Island  Locomotive  Works,  Id.  674. 

2.  But  the  lien  of  the  vendor  under  an  agree- 
ment that  the  property  sold  shall  not  become 
the  property  oi  the  vendee  until  paid  for,  will 
prevail,  although  no  record  is  made,  over  that 
of  a  prior  mortgage  of  subsequently  acquired 
|)ropertv.  The  statute  provides  only  that  the 
lien  shall  not  be  valid  against  the  rights  of  any 
third  person,  and  the  mortgagee  b  not  a  third 
person  within  the  meaning  of  the  statute.  Fos^ 
dick  V.  Schall,  99  U.  S.  235;  Fosdick  v.  South- 
western  Car  Co.,  Id.  256. 

3.  So  under  the  Iowa  statute,  which  contains 
a  like  provision  for  the  protection  of  creditors  or 
purchasers.  The  word  **  creditor  "  there  means 
one  who  by  suit  has  perfected  a  ri^ht  to  impeach 
the  transaction,  and  not  a  creditor  at  laige. 
Myer  v.  Western  Car  Co.,  102  U.  S.  1. 

4.  Where  it  is  apparent  that  a  transaction 
under  which  a  railroad  company  acquired  the  use 
of  certain  cars,  althongh  in  form  a  lease,  was  not» 
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in  fact,  a  lease  uor  a  couditional  sale,  but  an  ab- 
solute sale  with  an  hypothecation  of  the  cars  to 
the  vendors  as  security  for  the  price,  unless  the 
contract  is  i-ecorded,  it  cannot  stand,  in  Missouri, 
as  against  a  seizure  of  the  curs  on  an  execution 
against  the  railroad  company.  Heryjbrd  v.  Davis, 
102  U.  S.  235, 

8ALB  —  WABEAXTT  —  What  constitutes  — 
IVhen  implied  —  Breach  —  Remedy  —  When 
Breach  no  Defence  to  Action  for  Price  —  Plead- 
ing in  Action  on  Warranty.]  A  coutract  of  sale 
ot  a  quantity  of  loose  logs  in  a  boom,  to  be  scaled 
by  the  b^m-master,  by  which  the  buyer  a^:rees  to 
take  all  merchantable  logs  at  a  fixed  price  per 
thousand  feet,  does  not  import  a  warranty  of 
quality,  but  leaves  the  buyer  free  to  reject  such 
logs  as  are  not  merchantable.  Leonard  v.  Davis, 
1  Black,  476. 

2.  Wliere  a  dealer  in  wool  having  received 
from  a  broker  a  sample  of  wool  in  bales  offers 
to  buy  at  a  certain  price  if  the  wool  is  equal 
tx)  sample,  and  the  oner  is  accepted  on  condition 
that  the  dealer  examine  the  wool,  and  he  opens 
aud  examines  some  of  the  bales  as  fully  as  he  de- 
sires, and  is  offered  an  opportunity  to  open  and 
examine  the  others,  but  aeclines,  and  concludes 
the  purchase,  the  sale  is  not  a  sale  by  sample 
with  a  warranty  that  the  wool  shall  correspond. 
Barnard  v.  KeUogg,  10  Wal.  383. 

3.  In  such  -case,  where  some  of  the  bales  are 
found  to  be  filled  with  damaged  wool  and  foreign 
material,  tiiere  being  no  express  warranty,  nor 
any  fraud  on  the  part  of  the  seller,  and  the  seller 
being  neither  manufacturer  nor  grower  of  the  ar- 
ticle sold,  the  maxim  caveat  emptor  applies.     Ih. 

4.  And  in  such  case,  evidence  of  a  usage  im- 
plying from  the  mere  fact  of  sale  a  warranty  that 
the  wool  is  not  falsely  packed  cannot  be  admitted 
to  vary  the  contract,  certainly  where  the  parties 
are  ignorant  of  the  usage,  proof  of  a  usage  being 
admissible  merely  to  ascertain  the  intention  of 
the  parties,  and  on  the  tlieory  that  they  have 
dealt  with  reference  to  it,  but  not  to  contradict 
the  coutract.     lb. 

5.  Bonds  were  offered  for  sale  to  a  banker,  who 
telegraphed  to  another  banker  for  an  offer.  The 
defendants,  on  being  applied  to  bv  the  latter, 
made  an  offer,  which  was  accepted.  1?he  next  day 
the  bonds  were  sent  by  the  first  banker  to  the 
second,  with  a  letter  asking  that  they  be  sold  with- 
out recourse  upon  the  sender.  The  defendants 
refused  so  to  accept,  but  agreed  to  take  them 
when  ascertained  to  be  good.  In  the  mean  time 
the  defendants  had  telegraphed  the  plaintiff,  a 
banker  in  another  place,  asking  for  an  offer,  which 
was  in  the  same  manner  made  and  uncondition- 
ally accepted.  The  bonds  were  then  delivered  to 
the  defendants,  who  sent  them  to  their  corre- 
spondent in  the  latter  place,  with  a  draft  on  the 
plaintiff  for  the  amount,  on  payment  of  which  the 
Donds  were  to  be  delivered.  At  the  same  time  ths 
defendants  wrote  the  plaintiff  reciting  their  ac- 
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ceptance  of  his  offer,  but  adding  that,  although 
they  did  not  doubt  the  bonds,  yet  as  they  had 
purchased  them  from  a  stranger,  they  wished  to 
sell  them  without  recourse  as  to  genuineness,  and 
asking  that  they  be  examined  and  a  telegram  im- 
mediately sent  as  to  their  correctness.  The  plain- 
tiff had  already  sold  the  bonds  **  to  arrive ;  ^  and 
on  their  arrival,  having  received  the  defendants* 
letter,  he  took  them  to  the  purchaser,  who  took 
them,  saying  that  they  appeared  to  be  all  right, 
paid  for  them,  and  sent  tliem  to  Europe;  and  the 
plaintiff  telegraphed  the  defendants  that  the  bonds 
were  "  all  correct,"  and  the  defendants  paid  for 
them.  It  was  immediately  afterwards  reported 
that  there  were  counterfeits  in  existence,  and  the 
plaintiff  so  notified  the  defendants,  bnt  the  de- 
fendants did  not  extend  the  notice.  Had  they 
done  so,  payment  by  the  original  taker  might  have 
been  stopped.  It  was  held,  the  bonds  being  coun- 
terfeit, tnat  the  telegraphic  correspondence  be- 
tween the  plaintiff  and  the  defendants  was  a 
completed  contract  on  condition,  or  with  an  im- 
plied warranty,  that  the  bonds  were  genuine,  and 
that  the  condition  or  warranty  was  not  waived. 
[Clifford,  Strong,  and  Hunt,  JJ.,  dissenting 
upon  the  ktter  point.]  Utley  v.  Donaldson,  94 
U.S.  29. 

6.  One  who  in  good  faith  sells  municipal 
bonds  without  a  guaranty  incurs  no  liability, 
although  the  bonds  are  held  void  for  want  of  au- 
thority in  the  legislature  to  pass  the  acts  under 
which  they  were  issued.  Otis  v.  CuUum,  92 
U.  S.  447. 

7.  A  warranty  on  the  sale  of  a  slave  to  which 
the  seller  has  a  perfect  title,  that  he  is  "a  slave 
for  life,*'  and  that  the  seller^s  title  is  "clear  and 
perftct,"  is  not  broken  by  a  subsequent  libera- 
tion of  the  slave  by  the  government.  Osbom  v. 
Nicholson,  13  Wal.  654. 

8.  A  buyer  of  personal  property  may  be  re- 
lieved, in  equity,  from  the  payment  of  a  just  pro- 
portion of  the  purchase-money,  where  the  seller, 
who  warranted  the  title,  has  died  insolvent,  and 
the  purchaser  has  been  compelled  by  process  of 
law  to  pay  a  sum  of  money  to  extinguish  a  para- 
mount title  to  a  part  of  the  property.  Warner 
V.  Truly,  17  How.  584. 

9.  A  Judgment  against  the  buyer,  as  the  gar- 
nishee of  the  seller,  for  the  entire  amount  of  the 
purchase-money,  will  not  deprive  the  buyer  of 
such  relief,  for  as  between  him  and  the  judgment 
creditor  he  has  the  superior  equity.     lb. 

10.  Proof  of  warranty,  together  with  proof 
of  unsoundness  of  the  thing  sold  and  of  an  offer 
to  return  it,  does  not  constitute  a  defence  to  an 
action  on  a  note  given  for  the  purchase-money, 
without  proof  that  the  plaintiff  knew  of  such 
unsoundness  at  the  time  of  the  sale.  Thornton 
V.  Wynn,  12  Wheat.  183. 

U.  A  breach  of  warranty  of  title  to  personal 
property  is  no  defence  to  an  action  for  the  price, 
where  there  has  been  no  eviction.  Randon  v. 
Toby,  11  How.  493. 
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12.  The  declaration  in  au  action  for  a  false 
warranty,  whether  in  assumpsit  or  in  tort,  need 
not  AVer  tL  scienter ;  and  if  it  be  averred,  it  need 
not  be  proved.    Sckuchardt  v.  Allen,  1  Wal.  359. 

Latent  Defects  —  Guaranty —  Discharge. 
See  GUA&ANTT,  28. 

SALE — WHAT   OOHllTiTU'rEB  —  In  general  — 
BUI  of  Parcels  —  Invoice^  etc. 
See  pi.  1-7. 
When  Property  passes — Appropriation^  what 
constitutes. 
See  pi.  8-25. 
Delivery — As  against  the  Creditors  of  the 
Seller  —  As  against  the   Creditors  of  the 
Buyer, 

See  pi.  26-^. 
Acceptance —  What  constitutes  —  Effect,  etc. 

See  pi.  41-46. 
Conditional  Sale  —  What  constitutes. 
See  pi.  47. 

1. In  general  —  Bill  of  Parcels  —  In- 
voice, etc.']  A  sale,  whether  in  law  or  in  equity, 
is  a  contract  to  pass  and  to  take  a  right  to  prop- 
erty, for  money,  which  the  buyer  pays,  or  prom- 
ises to  pay,  to  the  seller  for  the  thin^  sold. 
Williamson  v.  Berry,  8  How.  495 ;  Williamson 
▼.  Irish  Presbyterian  Congregation,  Id.  565. 

2.  A  bill  of  parcels  is  not  the  contract  of  sale, 
and  it  is  open  to  explanation  by  extraneous  evi- 
dence.    Harris  v.  Johnston,  3  Cranch,  311. 

3.  An  invoice  is  neither  a  bill  of  sale  nor  evi- 
dence of  a  sale,  and,  standing  alone,  furnishes  no 
proof  of  title.  Dows  y.  National  Exchange 
Bank,  91  U.  S.  618. 

4.  In  Louisiana,  a  bill  of  sale  which  contains 
only  stipulations  of  the  seller  is  not  a  synallag- 
mauo  contract,  and  need  not  be  signed  by  the 
buyer.     Zacharie  y.  Franklin,  12  Pet.  151. 

5.  Where  a  contract  for  the  sale  of  goods 
is  complete,  the  seller  cannot  add  terras  affecting 
the  rignts  of  the  buyer  by  a  memorandum  on  a 
subsequent  bill  of  sale.  Schuchardt  v.  Allen, 
1  Wal.  359. 

6.  A  sale  by  the  owner  of  personal  property 
in  possession  of  one  who  hns  converted  it,  will 
pass  a  valid  title.     Tome  v.  Dubois,  6  Wal.  548. 

7.  Mere  secrecy  in  the  sale  will  not  render  it 
fraudulent.     Warner  v.  Norton,  20  How.  448. 

-  8.  When  Property  passes  —  Appropria- 
tion, what  constitutes.]  When  the  terms  of  the 
sale  are  agreed  on,  the  bargain  is  struck  and 
everything  the  seller  has  to  do  with  the  goods  is 
complete,  the  title  passes  as  between  the  parties, 
without  payment  or  actual  delivery.  Ttius,  in 
case  of  a  contract  importing  a  present  sale  at  a 
fixed  price  per  foot  of  a  certain  number  of  feet 
of  logs  of  a  certain  mark,  loose  in  a  boom  and 
mingled  with  other  logs,  the  measurements  to  be 
made  by  the  boom-master,  whose  duty  it  was  to 
scale  all  logs  coming  into  the  boom,  and  nothing 
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remaining  to  be  done  by  the  seller,  the  title 
passed,  ^though  the  whole  quantity  was  to  be 
rafted,  scaled,  and .  paid  for  in  parcels  and  at 
various  times.     Leonard  y.  Davis,  1  BUck,  476. 

9.  An  article,  one  among  many  of  the  same 
description,  is  as  completely  sold,  if  afterwards 
selected  and  set  apart  by  the  parties,  as  if  so 
appropriated  when  the  contract  was  made. 
Thompson  v.  Gray,  1  Wheat.  75. 

10.  And  it  makes  no  difference  therein  that 
the  property  remains  in  the  possession  of  the 
veudor  as  security  for  the  payment  of  the  pur- 
chase-money,   lb. 

11.  Where  the  buyer  of  goods  giyes  a  carrier 
the  seller's  order  therefor,  takes  a  bill  of  kding 
promising  delivery  to  the  consignee,  and  draws 
on  the  consignee  on  account  of  the  shipment, 
attaching  the  oill  of  lading  to  the  draft,  the  ^oods 
on  delivery  to  the  carrier  pass  to  the  coiisurnee, 
the  draft  being  accepted  and  paid.  HalUday  v. 
Hamilton,  11  Wal.  560. 

12.  Goods  purchased  in  England  by  British 
merchants  on  orders  from  America,  ana  shipped 
to  the  American  agent  of  such  merchauts,  also 
an  American  citizen,  ''on  account  and  risk  of 
an  American  citizen/'  were  held  to  have  vested 
in  the  purchasers  on  shipment.  Tlie  Merrimack, 
8  Cranch,  317. 

13.  But  if  the  goods  were  shipped  with  in- 
structions that  they  be  not  delivered  in  certain 
circumstances,  nor  without  payment  in  cash, 
they  would  not  so  yest,  although  accompanied 
by  invoices,  bills  of  lading,  and  letters  addressed 
to  the  purchasers,  under  cover  to  the  consignor's 
agent,  also  an  American  citizen.     lb. 

14.  The  fact  that  the  goods  continue  through- 
out the  voyage  at  the  risk  of  the  shippers  is  not 
conclusive  of  the  rights  of  the  consignees.     lb. 

15.  And  it  makes  no  difference  that  the  con- 
signors, in  their  letter  to  their  agent,  referred  to 
the  (roods  as  British  property.     lb 

16.  Goods  shipped  on  account  and  at  the  risk 
of  the  consignor,  the  master  takes  as  the  con- 
signor's agent ;  and  the  consignor  may  counter- 
mand his  orders  at  any  time  before  delivery,  and 
to  prevent  the  consignee's  lien  from  attaching. 
The  Frances,  8  Cranch,  418. 

17.  The  property  in  goods  shipped  from  Great 
Britain  pursuant  to  orders  from  this  country, 
held,  in  the  circumstances,  to  have  yested  ori<7- 
inally  in  the  consifpees,  and  not  to  have  been 
devested  by  an  assignment  of  the  goods  by  the 
shipper,  after  purchase  but  before  final  shipment, 
as  security  for  certain  advances.  The  Mary  and 
Susan,  1  Wheat.  25. 

18.  If  an  agent  abroad  purchasing  goods  in 
pursuance  of  orders,  purchase  on  his  own  credit, 
and  consign  to  his  own  house  for  delivery  to  the 
principal  on  compliance  with  certain  conditions, 
thev  remain  his  and  at  his  risk.  The  St.  Joze 
Indiana,  1  Wheat.  208. 

19.  A  consignor  may,  by  assignment  of  goods 
at  sea  of  which  he  is  the  owner,  make  a  title 
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thereto  good  against  any  oue  other  than  a  bona 
fide  iDdorsee  of  the  bill  of  lading.  Conard  v. 
Atlantic  Insurance  Co.,  1  Pet.  386 ;  Harris  v. 
D '  Wolf,  4  Pet.  147  ;  Conard  v.  NicoU,  4  Pet. 
291 ;  Conard  v.  Pacific  Insurance  Co.,  6  Pet. 
202. 

20.  A  contract  for  the  sale  of  so  much  of  a 
large  quantity  of  cottoa  in  bales  as  the  buyer  shall 
get  out  in  safety  to  a  market,  passes  no  present 
title  to  any  pait  of  the  cotton,  none  being  ever 
got  out;  and  a  direction  b?  the  seller  to  the 
buyer  as  to  where  the  price  shall  be  paid  has  no 
bearing  on  the  case.  The  Elgee  Cotton  Cases, 
22  Wal.  180. 
—  21.  A  contract  for  the  sale  of  ootton,  whereby 
the  sellers  agree  to  deliver  it  at  a  certain  landing, 
the  buyer  to  furnish  bagging,  rope,  and  twine  to 
bale  it,  the  cotton  to  be  paid  for  when  weighed 
and  to  be  at  the  buyer's  risk  from  the  time  of  the 
date  of  the  contract,  is  an  executory  contract 
ouly,  and  if  the  buyer  merely  takes  possession 
of  the  cotton  and  keeps  it  for  several  months  at 
liis  own  cost,  and  pays  no  part  of  the  price,  and 
no  steps  are  taken  toward  Dating  or  weighing  it, 
the  title  remains  in  the  seller;  and  it  is  imma- 
terial tliat  the  contract  recites  that  the  sellers 
"  have  sold,"  etc.  Nor  does  it  make  any  differ- 
ence that  earnest-money  to  a  small  amount  is 
paid,  this  fact  being  of  little  or  no  importance  in 
(letcrnDining  whether  a  contract  for  the  sale  of 
chatteb  is  executed  or  executory.  [Bradley 
aiid  Hunt,  JJ.,  dissenting.]    lb, 

22.  Where  one  purchased  spirituous  liquor  to 
be  shipped  to  his  residence  in  another  state,  the 
seller  to  furnish  certain  labels,  which  were  de- 
livered to  the  purchaser  at  his  req^uest,  a  finding 
by  the  jury  in  a  suit  for  the  price,  the  liquor 
having  been  shipped  as  agreed,  that  the  koels 
added  to  the  value  of  the  liquor  and  "  formed 
part  of  the  price,"  and  that  the  purchaser  ac- 
cepted them  at  the  place  of  purchase  as  part  of 
the  goods,  is  conclusive  on  the  question  or  place 
of  acceptance,  so  tliat  the  contract  may  be  valid, 
if  good  in  the  state  of  purchase,  although  void 
under  a  prohibitory  liquor  law  of  the  s\»ie  of  the 
purchaser's  residence.  Garfield  v.  Parts,  96 
U.  S.  557. 

23.  Under  a  contract  for  supplying  labor  and 
materials  and  making  a  chattel,  the  question  of 
whether  the  property  passes  to  the  vendee  before 
the  chattel  is  completed  is  a  question  of  intent, 
open  in  every  case,  to  be  determined  on  the  terms 
of  the  contract  and  the  circumstances  of  the 
transaction.  Thus,  where  the  United  States 
entered  into  a  contract  for  the  construction  of  a 
floating  battery,  it  was  held  that  the  facts  that 
advances  were  made  as  the  work  progressed,  that 
the  government  was  authorized  to  require  the 
presence  of  an  agent  to  join  in  certifying  to  the 
accounts,  questions  of  quality  and  fitness,  how- 
ever, being  reserved  for  determination  on  com- 
pletion of  the  work,  and  that  all  materials  re- 
ceived at  the  yard  for  use  in  the  construction 


SALE — WHAT  OONSTITUTES  —  continued. 
were  to  be  marked  "  U.  S."  and  belong  to  the 
United  States,  were  not  conclusive  evidence, 
taken  in  connection  with  the  facts  that  the  con- 
tractor was  required  to  mortgage  other  property 
to  secure  his  faithful  performance  of  the  contract, 
and  that  final  payment  was  to  be  made  only  on 
the  certificate  of  examinera,  of  an  intent  to  vest 
the  properly  in  the  battery  in  the  United  States 
prior  to  its  completion,  the  contract  expressly 
stating  that  the  advances  were  to  be  made  in 
consideration  of  the  security  given  by  the  mort- 
gage, but  that  the  property  m  the  battery,  before 
its  completion,  remained  in  the  contractor.  Clark- 
son  V.  Stevens,  106  U.  S.  505. 

24.  Where  A.  agreed  to  buy  a  cargo  of  mer- 
chandise of  B.,  wlko  induced  C.  to  furnish  the 
monev  for  its  purchase,  and  A.  accepted  it  know- 
ing that  it  belonged  to  C,  it  was  held  that  A. 
was  liable  to  C.  for  the  price,  and  could  not  re- 
coup damans  sustained  by  B.'s  failure  to  cause 
it  to  be  delivered  at  the  time  agreed.  Atlantic 
Phosphate  Co.  v.  Grafflin,  114  U.  S.  492. 

25.  Where  property  is  destroyed  by  accident, 
he  in  whom  the  title  is  vested  must  bcsar  the  loss ; 
and  the  rule  applies  in  case  of  loss  of  supplies 
intended  for  the  government  through  seizure  by 
the  public  enemy,  without  default  of  the  con- 
tractor, from  whom  the  title  has  not  passed. 
Grant  v.  United  States,  7  Wal.  331. 

26.  Delivery — As  against  the  Creditors 

of  the  Seller — As  against  the  Creditors  of  the 
Buyer.]  An  absolute  bill  of  sale  of  a  chattel,  not 
accompanied  and  followed  by  possession,  is  per  se 
fraudulent.    Hamilton  v.  Russell,  1  Crauch,  309. 

27.  And  under  the  Virginia  statute  against 
fraudulent  sales,  it  is  not  rendered  valid  as  against 
attaching  creditora  of  the  vendor  by  being  re- 
corded within  eight  months.    lb. 

28.  The  Virginia  statute  is  coextensive,  as 
respects  fraudulent  conveyances,  vrith  statutes  13 
ana  27  £liz.,  which  were  in  affirmance  of  the 
common  law.     lb. 

29.  If  there  be  no  change  of  possession,  the 
sale  is  prima  facie  fraudulent,  but  the  want  of 
it  is  open  to  exphiuation.  Warner  v.  Norton, 
20  How.  448. 

30.  Want  of  possession  of  goods  assigned 
while  at  sea,  due  ailigence  to  take  possession  on 
arrival  having  been  used,  or  become  useless,  is 
not  a  badge  of  fraud.  Conard  v.  A  tlantic  Insur- 
ance Co.,  1  Pet.  3«6 ;  Harris  v.  D'  Wolf,  4  Pet. 
147 ;  Conard  v.  Nicoll,  4  Pet.  291. 

31.  And  where  peraonal  property  is  of  such  a 
character  or  in  such  a  condition  when  sold  that  it 
cannot  be  actually  delivered,  a  delivery  of  the  bill 
of  sale  or  other  evidence  of  title  is  a  transfer  of 
the  property  good  as  against  creditora  of  the 
vendor.     Gibson  v.  Stevens,  8  How.  384. 

32.  Thus,  if  a  commission  merchant  make  ad- 
vances on  goods  stored  in  a  distant  city,  and 
receive  the  warehouse  receipt  from  the  owner  as 
security,  with  an  order  thereon  for  delivery  of 
the  property  to  himself,  the  legal  title  will  pass 
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to  him  as  security  for  his  advances,  so  that  a 
creditor  of  the  former  owner  may  not  take  them 
on  attachment.    lb, 

33.  And  it  can  make  no  difference,  in  case  of 
snch  an  attachment,  that  the  warehouseman  had 
not  received  notice  of  the  transfer,  such  a  notice 
having  been  seasonably  given ;  nor  that  the  former 
owner  retained  an  equitable  interest,  although 
that  interest  might  be  attached,    lb, 

34.  In  Missouri,  a  sale  of  household  furniture 
in  a  house  occupied  jointly  by  vendor  and  vendee 
is  fraudulent  and  void  as  to  the  vendor's  cred- 
itors, where  the  parties  have  and  continue  to  have 
equal  use  of  the  funiiture,  and  where  there  is  no 
change  of  possession  other  than  such  as  there 
is  in  going  about  and  looking  at  the  different 
articles,  agreeing  on  a  price,  making  an  inventory, 
and  executiug  and  delivering  a  bill  of  sale  ac- 
knowledged before  a  notary.  Allen  v.  Mwssey^ 
17  Wal.  351. 

35.  Where  A.  agreed,  by  a  written  unrecorded 
contract,  to  make  a  million  staves  for  B.,  and  to 

{>ile  them  on  laud  leased  to  B.  by  an  unrecorded 
ease,  near  A.'s  mill,  and  it  was  agreed  that  a  cer- 
tain percentage  of  the  price  should  be  paid  from 
week  to  week  as  the  staves  siiould  be  delivered, 
and  that  on  piling  and  counting  and  payment  of 
the  stipulated  perceutage  the  delivery  should 
be  deemed  complete,  it  was  held,  as  to  staves 
thus  delivered,  tliat  title  had  passed,  so  that  levy 
thereon  of  an  execution  by  a  creditor  of  A.  coula 
not  be  sustained.  Hatch  v.  Standard  Oil  Co., 
100  U.  8.  lU. 

36.  Wliere  one  agreed  to  sell  and  another  to 
buy  a  quantity  of  wood  to  be  delivered  in  the 
yard  of  a  company  that  had  agreed  to  take  it 
from  the  vendee,  the  vendor's  title  passed  when 
the  wood  was  deposited  in  the  yard,  so  that  a 
levy  afterwards  made  under  an  execution  against 
the  vendor  was  ineffective ;  and  tliis,  although  the 
company  had  not  formally  acce))ted  the  wood  or 
recognized  the  vendee's  ownership,  and  although 
the  vendee  took  the  wood  for  a  debt  which  em- 
braced, in  part,  a  sum  advanced  at  the  time  of 
the  agreement,  and  for  which  the  vendor  gave  his 
note  only  by  way  of  precaution,  and  to  meet  the 
contingency  of  a  failure  to  deliver  the  wood. 
Wyoming  Natumal  Bank  v.  Dayton,  102  U.  S.  59. 

37.  lu  Louisiana,  an  actual  delivery  of  im- 
movables is  not  esseutial  to  the  validity  of  a  sale 
thereof  made  by  public  act  before  a  notary.  The 
law  considers  tradition  as  nccompanjing  the  act. 
Conrad  v.  Waples,  96  U.  S.  279. 

38.  The  question  of  whether  there  was  a  de- 
livery of  certain  cliattels  cannot  be  conclusively 
determined  from  a  recital  in  the  contract  of  sale 
that  the  sellers  "  hereby  deliver  said  machines  at 
the  places  named  in  the  list.''  Marsh  v.  Mc- 
Pherson,  105  U.  S.  709. 

39.  Whether  the  delivery  on  a  sale  of  personal 
property  was  colorable  merely,  is  a  question  of 
fact  for  the  jury.  Warner  v.  Norton,  20  How. 
448. 
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40.  The  common-law  rule  that  the  lieu  of  the 
vendor  of  personal  property,  to  secure  payment 
of  purchase-money,  is  lost  by  voluntary  and  uu- 
couditional  delivery  to  the  purchaser,  does  not 
prevent  the  parties  from  contracting  for  a  lieu, 
which,  as  between  themselves,  wiH  remain  good. 
Gregory  v.  Morris,  96  U.  S.  619. 

41.  Acceptatice  —  What  constitutes  — 

Effect,  etc.']  Goods  shipped  partly  on  and  partly 
without  orders,  with  an  option  to  accept  or  re- 
ject the  whole  in  a  limited  time,  remain  the  prop- 
erty of  the  shippers  until  election  is  made  to 
accept  them.     The  Frances,  8  Cranch,  354. 

42.  No  right  of  property  to  goods  shipped,  to 
,be  sold  on  joint  account  of  consignor  and  con- 
signee, or  on  account  of  the  former  alone,  at  the 
option  of  the  latter,  vest^  in  the  latter  until  he 
make  his  election.     The  Venus,  8  Cranch,  253. 

43.  An  intention  of  consignors  to  vest  prop- 
erty in  the  consignee  is  not  enough  to  change 
the  title  to  property  not  ordered ;  the  goods  must 
be  received,  or  the  consignee  must  agree  to  take 
them  on  his  own  account ;  and  it  makes  no  dif- 
ference if  the  consignee  be  the  agent  of  a  third 
person  who  had  directed  him  to  order  the  goods. 
The  Frances,  8  Cranch,  359. 

44.  Goods  shipped  by  a  British  to  an  Ameri- 
can house  in  two  lots  on  two  vessels,  with  an 
option  to  accept  or  reject  the  whole,  will  not  all 
pass  to  the  consignee  on  receipt  aud  acceptance 
of  one  lot,  but  the  property  in  the  other  lot  will 
remain  in  the  consignor.  The  Frances,  9  Cranch, 
183. 

45.  A  consignment  on  a  bill  of  lading  for  de- 
livery "  to  A.  for  the  use  of  B./'  with  delivery 
to  the  carrier,  the  purpose  being  to  secure  to  B. 
a  debt  due  from  the  consignor,  may  be  presumed 
to  have  been  assented  to  by  B.,  and  will  pass  the 
property  at  once.     Grove  v.  Brien,  8  How.  429. 

4€.  Where  a  creditor  agrees  to  accept  a  cer- 
tain number  of  merchantable  wagons  in  payment 
of  a  debt,  the  wagons  to  be  sold  at  the  highest 
obtainable  prices,  and  the  proceeds  above  the 
debt  to  be  paid  to  the  debtor,  the  creditor,  by 
not  rejecting  wagons  as  being  not  merchautable, 
and  selling  them,  must  be  deemed  to  have  ac 
cepted  them  as  payment  pro  tanto,  and  cannot 
afterwards  be  heard  to  contend  that  they  were 
not  merchantable.  Winchester  Sf  Partridge  Man- 
ufacturing  Co.  v.  Funge,  109  U.  S.  651. 

47.  Conditional    Sale  —  What  consU- 

tutes.^^  A  contract  between  a  car  manufacturer 
and  a  railroad  corporation,  which,  while  speaking 
of  a  loan  of  cars  by  the  former  to  the  latter  for 
hire,  not  only  fixes  no  price  for  the  hire,  but 
shows  that  none  was  contemplated,  which  recites 
the  delivery  of  notes  by  the  latter  to  the  former 
for  the  selling  price  of  the  cars,  and  the  dehvery 
of  collaterals  to  secure  payment  of  the  notes, 
the  notes  maturing  within  four  months  from  the 
date  of  contract,  and  it  being  stipulated  that 
they  should  be  paid  at  maturity,  is  not  a  contract 
for  hire  or  bailment  of  the  ears;  and  the  oou* 
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SALE  ~  WHAT  OOmmrUTES  —  continued. 
tract  providiug  tliat  the  uotes  are  to  be  held  as 
coliaterali  and  collected  by  the  vendor  for  liim- 
self  and  not  for  the  vendee,  and  that  the  latter 
wilhin  the  four  months  may  purchase  the  cars, 
until  then,  however,  haviiup  no  title  to  them, 
their  redelivery  being  provided  for  in  case  of  the 
non-payment  of  the  amount,  in  which  case  the 
vendee  sliall  sell  them,  and  apply  the  proceeds  on 
the  notes,  paying  any  surplus  to  the  vendee, 
shows»  not  a  conditional,  but  an  absolute  sale, 
with  a  hypothecation  of  the  cars  as  security  for 
the  price.  [Bradley,  J.,  dissenting,  on  the 
ground  that  the  transaction  was  a  conditional 
sale.]    Hereford  v.  Davi$,  102  U.  S.  235. 

Sale  under  Internal  Revenue  Act  of  1866, 
59  —  What  constitutes. 
See  Intb&mal  Kevenue  —  Pebsons  axd 
Things  taxed,  71. 

SALT  8FBIHG6  —  Reservation  in  disposing  of 
Public  Lands. 
See  Lands  of  United  States  —  Dis- 
posal, 14  et  seq. 

SALTA0E  —  Property  subject  —  Derelict  Prop- 
erty —  Government  Property. 
See  pi.  1-7. 

Who  deemed  Salvors  —  Pilots,  Corporations, 
etc 

See  pi.  8-17. 
Amount  cf  Salvage  —  Matter  of  Discretion, 

See  pi.  18-31. 

Distribution  —  Who  entitled  —  Forfeiture  — 
Suits  for  Salvage. 

See  pi.  32-41. 
Salvage  Contracts, 

See  pi.  42-48. 

1.  Property  subject  —  Derelict  Prop- 
erty—  Government  Property,]  To  constitute  a 
case  of  dereliction,  there  must  have  been  more 
than  a  temporary  leaving  to  obtain  assistance ; 
namely,  a  final  abandonment,  without  hope  of  re- 
covery or  intention  to  return.  The  Island  City, 
1  Black,  121. 

2.  Where  a  vessel  in  peril  was  assisted  by 
another  to  a  position  of  greater  but  not  absolute 
safety,  and  then  left  in  possession  of  another, 
which  in  turn  helped  her  to  a  still  better  position 
and  left  her  at  anchor  without  a  crew,  while  she 
herself  went  to  take  on  fuel,  and  a  third  vessel 
thereupon  found  her  and  took  her  into  port,  it 
was  held  that,  the  peril  having  been  contmuous, 
and  the  three  vessels  having  contributed  to  tlie 
rescue,  the  three  were  entitled  to  share  in  the 
salvage.    lb, 

3.  Where  tbe  master,  crew,  and  all  on  board 
leave  a  vessel  at  anchor  in  a  violent  gale,  in  ex- 
treme fear  for  their  personal  safety,  she  is  dere- 
lict, although  on  the  way  to  port  the  master  says 
to  the  master  of  the  vessel  that  takes  tiiem  off 


SALVAGE  —  continued. 

that  he  intends  to  get  a  tug  to  bring  her  in. 
The  Laura,  14  Wal.  336. 

4.  Where  a  vessel  undertakes  to  save  a  dere- 
lict, she  will  not  be  liable  for  a  total  loss  occur- 
riug  while  that  undertaking  is  in  proeress,  if  she 
act  in  good  faith  and  with  reasonable  judgment 
and  skill.     lb. 

5.  Property  saved  is  not  exempt  from  a  lien 
for  salvage  services  because  it  belongs  to  the 
government.     The  Davis,  10  Wal.  15. 

6.  The  property  of  neutrals  b  generally  to 
be  restored  without  salvaj^;  but  if  the  recap- 
ture be  lawful,  and  a  meritorious  service  be  ren- 
dered the  neutral,  by  relieving  the  property  from 
real  and  imminent  danger  of  condemnation,  sal- 
vage is  due.     Talbot  v.  Seeman,  1  Cranch,  1. 

7.  The  right  to  salvage  on  recapture,  herein 
held  to  be  recognized  and  regulated,  not  created, 
by  acts  of  congress.     lb. 

8. Who  deemed  Salvors  —  Pilots,  Cor- 
porations, etcA  A  pilot,  while  acting  in  the  line 
of  his  strict  duty  as  pilot,  cannot  entitle  himself 
to  salvage.    Hobart  v.  Drogan,  10  Pet.  108. 

9.  But  if  he  perform  salvage  services  after 
his  relation  to  tlie  vessel  has  ended,  he  is  not 
disabled  from  claiming  salvage  by  his  occupation, 
nor  by  the  fact  that  he  acted  as  pilot  of  the  ves- 
sel saved.     lb, 

10.  Corporations  chartered  and  organized  to 
carry  on  the  business  of  saving  wrecks  may  main- 
tain suits  for  salvage,  notwithstanding  the  ser- 
vices are  all  performed  by  hired  agents  who  have 
no  share  in  the  profits  of  the  Business.  The 
Comanche,  8  Wal.  448. 

U.  A  vessel  owned  by  a  corporation  may  be 
eutitled  to  salvage.     The  Blackwall,  10  Wal.  1. 

12.  A  tug  which  by  direction  of  the  fire  de- 
partment of  a  city  carries  city  fire-engines  to  a 
burning  vessel  in  the  harbor,  and  lies  alongside 
while  the  engines  under  management  of  the  de- 
partment are  operated  to  extinguish  the  fire,  is 
entitled  to  salvage,  the  vessel  being  saved.    lb. 

13.  Her  owners  will  not  be  deprived  of  sal- 
vage by  neglect  of  the  representatives  of  the  fire 
department  to  make  a  chum  as  co-sal vora.    lb, 

14.  A  libel  for  salvage  may  be  filed  in  the 
name  of  the  master  and  owners  of  the  salving 
vessel,  although  the  master  make  no  claim  for 
himself,  but  on  the  contrary  disclaim.    lb. 

15.  A  non-commissioned  captor  of  enemy's 
property  is  entitled  to  compensation  only  by  way 
of  salvasre.     The  Dos  Hennanos,  10  Wheat.  306. 

16.  Where  a  vessel  negligently  causes  another 
to  take  fire,  no  claim  for  salvage  can  be  main- 
tained for  putting  out  the  fire  and  so  preventing 
a  total  loss.     The  Clara,  23  Wal.  1. 

17.  France  was  an  enemy  of  the  United 
States  in  March,- 1799,  within  the  meaning  of  the 
act  of  March  2,  1799,  §7(1  Sts.  716),  so  that  a 
public  armed  vessel  of  the  United  States  was  enti- 
tled to  salvage  under  that  act  on  the  recapture 
of  an  American  vessel  tiiat  had  been  captured  by 
a  French  privateer.    Bos  v.  Tingy,  4  DaL  37. 
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18.   Anutunt  of  Salvage  —  Matter  of 

Discretion.^  If  the  atnouiLt  of  salva^  be  not 
regulated  by  any  positive  law,  it  most  be  reasou- 
able  in  view  of  the  peril  from  which  the  property 
was  relieved,  and  the  danger  incurred  in  reliev- 
ing it.     Talbot  V.  Seeman,  1  C ranch,  1. 

19.  It  necessarily  rests  on  an  eularged  dis- 
cretion, and  varies  to  suit  each  case.  Post  v. 
Jones,  19  How.  150. 

20.  The  amount  of  salvage  being  matter  of 
discretion  with  the  court,  a  decree  therefor  will 
not  be  disturbed,  except  in  case  of  some  clear 
and  palpable  mistake,  or  gross  over-allowauce. 
It  is  against  sound  policy  and  public  convenience 
to  encourage  appeals  in  sucii  matters  of  discre- 
tion. Tke  Sybil,  4  Wheat.  98  ;  Hobart  v.  Dro- 
gan,  10  Pet.  108 ;  The  Comanche,  8  VVal.  448. 

21.  A  vessel  abaudoued  at  sea  was  found  by 
another  bonnd  on  a  foreign  voyage  with  a  valua- 
ble cargo  and  without  supernumerarv  hands,  and 
was  taken  into  port  with  great  risk  and  exer- 
tion by  the  salvors.  One  third  part  of  the  gross 
value  was  allowed  as  salvage.  McDonough  v. 
Dannery,  3  Dal.  188. 

22.  the  salvage  act  of  March  3,  1800  (2  Sts. 
16),  allows  as  salvage  one-sixth  part  of  tlie  value 
of  the  cargo,  whether  of  armed  or  unarmed  ves- 
sels.    The  Adeline f  9  Cranch,  244. 

23.  One  sixth  of  the  net  value  awarded  as 
salvage.     Talbot  v.  Seeman,  1  Cranch,  1. 

24.  One-third  of  the  gross  value  of  vessel  and 
cargo  allowed  for  salvage,  and  one  third  of  the 
salvage  awarded  to  the  owners  of  the  saving 
vessel  and  cargo.  Mason  v.  The  Blaireau,  2 
Cranch,  240. 

25.  Half  of  the  gross  value  of  goods  saved 
from  a  derelict  vessel  in  Delaware  Bay  allowed  to 
the  salvors.    Peisch  v.  Ware,  4  Cranch,  347. 

26.  Where  a  public  vessel  of  the  United 
States  took  and  brought  in  a  Spanish  vessel  with 
native  Africans  on  board,  who  nad  been  brought 
from  Africa  to  a  Spanish  colony  in  violation  of 
the  laws  of  Spain,  and  who  in  course  of  trans- 
portation had  risen,  killed  the  master,  and  taken 
possession  of  the  vessel,  one  third  of  vessel  and 
cargo  was  allowed  as  salvage.  The  Amistad,  15 
Pet.  518. 

27.  Where  cargo  was  saved  from  a  derelict 
wreck  on  the  coast  of  Beh  ring's  Straits,  a  moiety 
was  allowed,  considering  the  circumstances,  for 
salvage,  and  freight  for  carrying  the  other  moiety 
from  the  nearest  port  of  safety  in  the  Sandwich 
Islands  to  a  better  market  at  New  York^  the 
home  port.    Post  v,  Jones,  19  How.  150. 

28.  One  twentieth  of  the  value  of  the  prop- 
erty saved  was  allowed  to  a  tug  for  carrying  fire- 
engines  to  a  burning  vessel  in  a  harbor,  and  lying 
alongside,  while  the  engines,  under  management 
of  the  city  fire  department*  were  operated  to  ex- 
tinguish the  fire.     The  Blackwall,  10  Wal.  1. 

29.  Where  a  vessel  which  with  her  cargo 
was  worth  two  hundred  and  thirt.y-six  thousand 
dollars,  being  towed  down  the  Mississippi  from 


SALVAGE  —  continued. 

New  Orleans,  on  her  way  to  sea,  came  to  anchor 
in  the  evening,  with  the  tug  lashed  to  her  side,  and 
in  the  night,  a  passenger,  there  being  no  watch, 
awakened  by  smoke  from  cotton  burning  in  the 
poop,  gave  an  alarm,  and  with  the  help  of  the 
officers,  crew,  and  passengers  of  the  tug,  and  with 
the  tug*s  pump  and  hose,  pnt  out  the  fire  in 
twenty  minutes,  it  was  held,  no  efficient  aid  having 
been  given  by  the  officers  or  crew  of  the  vessel 
that  it  was  a  case  of  salvage  service  as  to  such 
passengers,  and  the  tng  ana  her  officers  and  crew, 
although  there  was  no  serious  risk  of  damage  to 
the  tug  or  of  injury  to  the  salvors.  The  Con* 
nemara,  108  U.  8.  352. 

30.  It  was  held  also  that,  as  under  the  act  of 
February  16,  1875  (18  Sts.  315),  restricting  the 
appellate  power  of  the  supreme  court  in  admiralty 
cases,  the  court  cannot  alter  a  decree  for  salvage 
because  the  amount  awarded  appears  to  be  too 
large,  unless  the  excess  is  so  great  that  on  any 
reasonable  view  of  the  facts  the  award  cannot  be 
justified  by  the  rules  of  law,  an  award  of  six  per 
cent  would  not  be  disturbed.    lb. 

31.  Where  the  owners  of  logs  carried  from 
their  booms  and  .scattered  by  a  fiood,  but  saved  and 
sawed  by  other  persons,  bring  trover  for  their 
conversion,  the  salvors  are  entitled  —  the  saving 
and  sawing  having  been  approved  — to  just  com- 
pensation for  their  labor  and  expenses  therein. 
Tome  V.  Dubois,  6  Wal.  548. 

32.  Distribution  —  Who  entitled  —  For- 

feiture —  Suits  for  Salcage.^  The  share  of  an 
apprentice  in  salvage  belongs  to  him  and  not  to 
his  master.  Mason  v.  T)ie  Blaireau,  2  Cranch^ 
240. 

33.  A  mariner  of  a  vessel  saved,  who  was  left 
on  board  when  she  was  abandoned  by  her  offi- 
cers and  crew,  and  who  aided  in  the  saving,  is 
entitled  to  a  share  of  the  salvage.    lb. 

34.  The  claim  of  the  ship-owner  for  freight 
and  general  average  should  be  against  that  por- 
tion of  the  proceeds  of  the  cargo  which  is  ad- 
judged to  the  owner,  and  should  be  pursued  by 
a  dislinct  proceeding,  and  not  by  interposition  in 
the  salvage  cause.     The  Sybil,  4  Wheat.  98. 

35.  Although  the  rule  by  which  salvage  is 
divided  in  the  proportion  of  one  third  to  the 
owner  of  the  vessel  and  two  thirds  to  the  offi- 
cers and  crew  may  not  applv  where  the  vessel  is 
propelled  by  steam,  and  the  motive  power  is 
therefore  the  principal  instrument,  a  question  not 
now  decided,  the  usual  rule  must  be  applied 
where  there  is  nothing  in  the  pleadings  or  proof 
raising  that  question.  The  Island  City,  1  Blacki 
121. 

36.  The  non-prosecution  by  one  set  of  salvors 
of  their  claim  for  salvage  inures  to  the  benefit  of 
the  owners  of  the  vessel  saved,  not  to  that  of 
other  salvors  who  do  prosecute.  The  Blackwall^ 
10  Wal.  1. 

37.  If  a  salvor  embezzles  part  of  the  goods 
saved,  he  forfeits  his  right  to  salvage.  Mason  r. 
The  Blaireau,  2  Cranch,  240. 
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SALVAGE  —  continued. 

38.  Tlie  right  to  salvage  may  be  forfeited  by 
spoliation,  smuggling,  or  gross  neglect  of  the 
salvors.      The  Hello  Corrunes,  6  Wheat.  152. 

39.  If  salvors  collude  with  the  master  to  de- 
fraud the  owner  by  means  of  an  arbitration,  they 
forfeit  all  tlieir  rights,  and  a  court  of  admiralty 
has  jurisdiction  to  reach  and  restore  the  property 
awarded.  Houseman  v.  The  North  Carolina, 
16  Pet.  40. 

40.  While  secret  embezzlement  or  theft  by 
one  or  two  members  of  the  crew  of  a  salvor  will 
not  forfeit  the  right  of  the  others  to  salvage  com- 
pensation, known,  general,  and  uncheck^  plun- 
dering and  stealing  by  officers  and  crew  will 
justifv  a  denial  of  compensation  to  all  of  them. 
The  island  City,  1  Black,  121. 

41.  A  suit  for  salvage  cannot  be  abated  on  the 
objection  of  the  claimants  that  others  are  enti- 
tled to  share  with  the  libellants  in  the  compen- 
sation, the  remedy  of  such  others  being  by  be- 
coming parties  to  the  suit,  or  by  making  claim 
against  tlie  proceeds  in  the  registry.  The  Co- 
manche, 8  Wal.  448. 

42.  Salvage  Contracts.']  A  salvage  ser- 
vice is  not  the  less  such,  because  rendered  under 
a  contract  which  regulates  the  mode  of  ascertain- 
ing the  compensation,  but  makes  the  payment  of 
any  contingent  upon  substantial  success.    Ih. 

43.  No  contract  short  of  one  to  pay  a  fixed 
sum  at  all  events,  whether  successful  or  unsuc- 
cessful, will  bar  a  meritorious  claim  for  salvage. 
76. 

44.  The  defence  that  the  services  were  ren- 
dered under  an  a^ement  for  a  fixed  sum,  paya- 
ble at  all  events,  is  waived,  unless  set  up  in  the 
answer,  with  an  averment  of  payment  or  ten- 
der,   lb. 

45.  Agreements  for  salvage  compensation  are 
subject,  as  to  amount,  to  tlie  judgment  of  the 
court  in  view  of  the  equities.  The  Tornado,  109 
U.  S.  110. 

46.  Where  parties  enter  into  a  contract  to 
raise  a  sunken  vessel  within  a  certain  time  for  a 
definite  compensation,  they  cannot,  having  raised 
her,  repudiate  the  contract  and  maintain  a  libel 
for  salvage.  Bondies  v.  Sherwood,  22  How.  214. 

47.  Three  tugs  employed  by  a  master  at  fifty 
dollars  per  hour  each  to  pump  out  a  vessel  sunk 
at  a  wharf  in  order  to  extinguish  a  fire,  compen- 
sation  to  continue  "until  the  boats  were  dis- 
charged," are  sufficiently  compensated  by  a  thou- 
sand dollars  each,  where  they  pumped  only  eigh- 
teen hours  and  the  vessel  floated,  although  they 
remained  undischarged  with  the  vessel  twelve 
days,  no  peril  requiring  their  continued  attend- 
ance, and  the  authority  of  the  master  being  dis- 
placed by  a  seizure  by  a  marshal  after  the  con- 
tract was  made  and  before  the  pumping  was  be- 
gun, and  the  marshal  permitting  the  pumping  to 
go  on,  but  not  reqiiesting  the  tugs  to  remain 
after  it  was  over.  The  tugs  must  be  deemed  to 
have  been  discharged  when  the  vessel  floated. 
The  Tornado,  109  U.  8. 110. 


SALVAGE  —  continued, 

48.  An  agreement  of  consortship  made  by  the 
masters  of  two  vessels  employed  in  the  business 
of  salvage  is  deemed  to  be  made  in  behalf  of  the 
ownera  and  crew  as  well  as  of  themselves,  and, 
in  the  absence  of  a  stipulation  to  that  effect,  is 
not  dissolved  by  a  change  of  one  of  the  masters. 
Andrews  v.  Wall,  3  How.  568. 

Award  to  Captors, 

See  Prize  —  Practice,  19. 

Claim  compromised  or  re/erred  by  Master, 
See  SuiFFiKO  —  Master,  22,  23. 

Costs  in  Salvage  Case. 
See  Costs,  9. 

Freight  not  a  Charge  on  Salvage  of  Cargo  in 
Hands  of  Insurer. 
See  Insurance  —  Marine,  166. 

Lien  on  Government  Property  for  Salvage  — 
Enforcement. 
See  United  States  —  Suits,  21. 

Proceedings  therefor —  Contract  of  Consort' 
ship  between  Salvors — Jurisdiction  in  Ad" 
miralty. 
See  Admiralty — Jurisdiction,  68. 

Proceedings  therefor  —  Distinct  and  Several 
Interest  of  Salvors  and  of  Claimants  — 
Joinder  of  Salvors. 
See  Appeal  and  Error  —  Jurisdiction, 
120-122. 
Proceedings  therefor — Joinder  of  Proceedings 
in  Rem  with  Proceedings  in  Personam. 
See  Admiralty  —  Practice,  44-46. 

Right  of  Purchaser  of  Derelict  Vessel  to  Sal- 
vage —  Sale  set  aside. 
See  Shipping  —  Master,  3. 

Salvor — Donee  of  Captured  Vessel — When 
to  be  treated  as  Salvor. 
See  Captor — ha  general,  7. 

SAK  FBAHCI800  —  Tide  to  Lands.']  The  his- 
tory of  the  tiile  of  San  Francisco  to  her  municipal 
lands,  stated.  Trenouth  v.  Sen  Francisco,  100 
U.  S.  251. 

Lands  —  Decree  confirming  Title. 

See  Lands  of  United  States  —  Grants 
FROM  Former  Governments,  312. 
Water   Front  —  Control   not   abandoned  by 
State. 
See  California. 

Water  Front  —  Right  thereto. 
See  Waters,  32. 

SAVniGS  BAHK  —  Corporator  —  Status. 
See  Bank,  2. 
Deposits  —  Tax  on,  under  Internal  Revenue 
Act  of  1864. 
See  Internal  Revenue  — Persons  akd 
Things  taxed,  59  et  seq. 
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VlYJSQB  bank  —  continued. 

Loan  thereto  cancelled  for  Irregtdarity^  when. 
See  Co&PORATiON  —  Powebs  aiid  Lia- 

BIUTIlfiS,  23. 

SCHOOL  —  Commisnoner  —  Record  cu  Evidence. 
See  Evidence  —  Documentary,  25. 

Lands —  Grants  of  Public  Lands  for  School 

Purposes. 

See  Lands  of  States  —  In  general; 

Lands  of  States  —  Missouri  ;  Lands 

OF   United    States  —  Legislative 

Grants,  9  et  seq, 

8GIBE  FACIAS — Nature.']  A  writ  of  scire  facias, 
although  a  judicial  writ,  is  in  the  nature  of  a 
declaration,  and  the  plea  is  properly  to  the  facts 
therein  alleged.  Winder  y.  Caldwell,  14  How. 
434. 

Bail  —  Defence — What  constitutes. 
See  Bail,  19. 

Revival  of  Judgment  —  A  verments  necessary 
to  revive  Judgment  in  Ejectment. 
See  Ejectment  —  Pleading  and  Prac- 
tice, 39. 

Revival  of  Judg^nent  —  Ft.  fa.  issued  in  Debt- 
or's Lifetime. 
See  Execution,  49. 

Revived  of  Judgment  —  In  general. 
See  Judgmknt  —  Action. 

Revival  of  Judgment  —  Issued  after  Death  of 
Judgment  Debtor^  voitL 
See  Execution,  2,  3. 

Revival    of  Judgment  —  Presumption  from 
Lapse  of  Time  —  Demurrer. 
See  Pleading  —  Dbmuarer,  8. 

SEAL  —  Chattel  Mortgage  in  Ohio  —  Seal  not 
necessary. 
See  Chattel  Mortgage,  1. 

Commission  from  New  Unacknowledged  Gov- 
ernment —  Seal  will  not  prove  itself. 
See  Evidence  —  Documentary,  31. 

Corporate  Seal  —  When  necessary  to  bind  Cor- 
poration. 

See  Bank»  6;  Corporation  —  Powers 
AND  Liabilities,  39,  42. 

County  Warrants  in  Iowa  —  Seal  necessary 
to  Regularity. 
See  County,  10. 

Municipal  Bonds  —  Effect  of  Want  of  Seal. 
See  Municipal  Bonds  —  In  general, 
58-60. 

Municipal  Bonds  —  Effect  of  Seal  on  Negotia- 
bility. 
See   Municipal   Bonds — Negotiabil- 
ity, 2. 

Release  —  Seal  necessary. 
See  Release^  1. 


SEAL  —  continued, 

What  constitutes  —  Impression  on  Paper, 
See  Deed  —  Requisites,  5,  6. 

What  constitutes,  in  New  York. 
See  Assumpsit,  6. 

HRAlTBlf — Rights,  Duties,  etc. — In  general. 
See  SuippiHG. 

meAPflir  —  Belligerent  •—  Right  of  Search  ^  In 
general. 

See  Right  of  Search. 

Right  to  search  for  Persons  suspected  of  being 
engaged  in  Rebellion, 
See  Rebellion,  7. 

meAPflir-iirairttaT —  Treasury  Distress-war- 
rant is  not. 
See  Recsxyer  of  PuBtic  Money,  22. 

SBAWOETHimM  —  Question  of  Mixed  Law 
and  Fact  for  Jury. 
See  Insurance  ~  Marine. 

Warranty  —  Contract  of  Insurance. 
See  Insurance — 'Marute,  54. 

What  constitutes. 

See  Carrier— Duty  aitd  Lubility, 

4,17. 

SECE88I0H  —  In  general. 
See  Rebellion. 

Ordinance  of  Secession  a  Nullity. 
See  States  —  Union,  4,  5. 

SXGBEIABT  07  THE  HAVT  —  Power  to  contract 
for  Construction  of  Vessels  of  War,  etc. 
See  Navy  Department. 

8BGBBIABT  07  THE  TBEA8UET  —  Powers  in 
general. 
See  Treasury  Department. 

8BCSBTAET  07  WAX  —  Power  to  suspend  Pay- 
ment on  Fraudulent  Contract,  and  to  ap- 
point Commissioners  to  adjust. 
See  War  Department,  1. 

HIBCUJIiTy  —  Collateral  —  In  general. 
See  Collateral  Security. 

What  is  a  giving  of  within  the  Meaning  of  the 
Bankrupt  Act  o/'1841  —  Exchange  of  Se- 
curities. 
See   Bankruptcy  —  Prior  Transac- 
TiONS»  36»  45,  46. 

HJUBUi  —  Covenant  of —  How  broken. 
See  Covenant  —  In  general,  7. 

Possession,  etc.  —  Seisin  as  affecting. 

See  Limitation — Adverse  Poaasssios. 
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uuBin  —  continued. 

Seisin  of  Husband —  Right  to  Dower  does  not 
attach  on  the  Seisin  incident  to  Conveyance 
to  Husband  and   Contemporaneous  Mort- 
gage back  for  Purchase-money, 
See  DowBR,  3. 

St€Ue   Title  —  Seisin  not   inconsistent  wiUi 
Indian  Title, 
Sec  Lakds  o?  States  —  Georgia,  1. 

Writ  of  Right  —  Seisin  necessary. 
See  VVrit  op  Right. 


bbixOjkB —  When  justified  —  By  whom  made  — 
Pleading.']  A  seizui*e  for  the  breach  of  muuici- 
nal  law  caa  be  justified  on  the  ground  of  proba- 
ble cause,  onlj  under  some  statute.  Hie  Apol- 
Urn,  9  Wheat.  362. 

2.  At  common  law,  any  person  may  at  his 
peril  seize  for  forfeiture  to  the  goverameDt ;  and 
if  the  government  adopt  his  act  and  the  property 
be  condemned,  he  will  be  justified.  Gelston  v. 
Hoyt,  3  Wheat.  246 ;  The  Caledonian,  4  Wheat. 
100. 

3.  The  act  of  February  18, 1793,  $  27  (1  Sts. 
315),  empowered  any  officer  of  the  revenue  to 
seize  a  vessel  for  any  forfeiture.    lb. 

4:  A  plea  justifying  a  seizure  for  a  forfeiture 
should  allege  not  only  the  facts  relied  on  to  es- 
tablish the  torfeiture,  but  that  the  property  there- 
by became  and  was  forfeited.  Gelston  v.  Hoyt, 
3  Wheat.  246. 

5.  A  plea  justifying  a  seizure  for  a  forfeiture 
under  the  neutrality  act  of  June  5,  1794  (1  Sts. 
381^,  should  allege  due  recognition  of  the  state 
agamst  which  the  vessel  was  intended  to  cruise. 

6.  In  trespass,  in  a  state  court,  for  an  alleged 
illegal  seizure,  a  plea  merely  alleging  forfeiture 
under  laws  of  the  United  States  is  bad,  for  that 
attempts  to  draw  to  the  cognizance  of  a  state 
court  a  question  of  which  the  federal  courts  have 
exclusive  jurisdiction.     lb. 

7.  Semble  that  the  pendency  of  proceeding 
in  the  district  court  to  enforce  forfeiture  is 
ground  for  a  plea  in  abatement  to  an  action  of 
trespass  against  an  officer  for  alleged  illegality  of 
seizure,    lb. 

Abandonment  —  Effect  on  Jurisdiction. 

See  District  Coukt  —  Jurisdictox,  8. 

Blockade  —  Violation  —  What  justifies  Seizure. 
See  Blockade,  11  et  seq. 

Cargo  —  Does  not  justify  Abandonment  of 
Vessel  to  Insurer, 
See  Insurance  —  Marine,  99. 

Confiscation  —  Effect  of  Seizure  on  Liens  — 
Seizure  necessary  to  Jurisdiction,  etc, 
StiK5  CoNPiacATioN,  13,  14,  26  et  seq. 

Contraband  —  Liability  to  Seizure, 
See  Contraband,  5. 


fiUfiiZUltE  —  continued. 

Court  in  District  where  Seizure  is  made,  or 
into  which  Property  is  brought  —  Jurisdic- 
tion to  try  for  Forfeiture. 
See  District  Court  —  Jurisdiction,  9- 
11. 

Forfeiture  under  Neutrality  Act  o/*  1794  — 
Who  may  seize. 
See  Neutrality,  9. 

High  Seas,  for  Breach  of  Municipal  Regula- 
tion —  Justifiable  under  Law  of  Nations  — 
Sovereign  cannot  authorize. 
See  International  Law,  2-8. 

Illicit  Trading  —  Insurance  —  Exception  in 
Policy. 
See  Insurance  —  Marine,  61  et  seq. 

Jurisdiction  in  Admiralty. 

See  Admiralty — Jurisdiction,  02etseq. 

Land  —  Seizure  on — Jury  Trial  not  neceS" 
sary. 

See  Jury,  61. 

Made  in  Waters  of  Friendly  Power  —  Juris- 
diction of  Federal  Courts. 
See  Federal  Courts — Jurisdiction,  34. 

Municipal  Law  —  Breach  —  Seizure  not  made 
within  Territory  of  another  Country. 
See  Municipal  Law. 

Necessary  to  Jurisdiction  under  Abandoned 
and  Captured  Property  Acts. 
See  Abandoned  and  Captured  Prop- 
erty, 1. 
Necessary  to  Sale  on  Foreclosure  —  Where. 
See  Mortgage  —  Fobrclosure,  46. 

Non-intercourse  Acts^~  Breach  —  Seizure. 
See  Embargo. 

Piratical  Aggression  —  Cause  for  Seizure, 
See  Piracy,  8» 

Revenue  Laws  —  Violation. 

See  Duties  —  Penalties  and  Forfeit- 
ures. 

Revenue  Laws  —  Seizure  on  NavigaMe  Wat- 
ers—  Practice  of  District  Courts. 
See  District  Court  —  Practice,  1  et  seq. 

Sheriff's  Return  not  authenticated  by  Signo" 
ture —  Proof  that  there  was  no  Seizure, 
See  Writ  and  Process,  17. 

Slave-trade  Acts  —  Breach  —  Seizure, 
See  Slave  Trade. 

Vessel  seized  after  Expiration  of  Law. 
See  Shipping  —  Regulation,  28. 

Vessel  —  Right  to  seize  and  send  in  for  Ex- 
amination includes  what  —  Unlawful  Seiz- 
ure. 
See  Capture  —  Captor's  Duties,  etc., 
6,8. 
Want  of  Actual  Seizure  by  Sheriff,  cured  by 
Five  Years*  Possessitm. 
See  Execution,  47. 
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BSIZUBS  —  continued. 

What  constitutes  —  Debts  —  Realty  —  Shares 
in  Corporations  —  Taking  into  Possession, 
See  Confiscation,  28  et  seq.,  6^. 

What  constitutes  —  Open,  Visible   Claim  of 
Possession. 
See  Caftuke  —  In  general,  2,  3. 

When  complete  —  Probable  Cause. 

See  Duties  —  Penalties  and  Forpeit- 
UHE8,  15,  16. 

BEITATE  —  In  general. 
See  Congress. 

SERTEFGE  —  What  irregular. 

See  Criminal  Procedure,  14. 


flBPABATB  ESTATE  —  Married  Woman's 
general. 
See  Husband  and  Wife. 
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flEPABATE  XAIHXEEAHGE  —  Husband's  Cove- 
nant therefor  —  Enforcement  in  Equity. 
See  Husband  and  Wife,  30,  31. 

flEPABATIOlT  —  Property  of  Wife  from  Prop- 
erty of  Husband, 

See  Husband  and  Wife. 

BEEGEAHT  AT  AXID  —  Liable  for  Imprisonment 
on  Warrant  of  (he  Speaker,  if  the  House 
exceeded  its  Authority, 
See  Congress,  23. 

BEBVICE  —  Appeal  —  Notice  —  In  general. 

See  Appeal  —  Taking  asd  ferfectino. 
Error  —  Writ  —  In  general. 

See  Error — Bringing  and  perfecting. 
Writ  or  Process  —  In  general. 
See  Writ  and  Process. 

ttEKVlTUDE  — What  is,  within  the  Meaning  of 
the  Thirteenth  Amendment, 
See  Civil  Rights,  19. 

8ST-^FF  —  Legislative  Control  of  Set-off — 
Set-off  may  be  made  of  what  Demands  —  Be- 
tween what  Persona  —  Set-off  in  Equity  —  Set- 
off against  United  States  —  Practice.]  Where 
rights  of  third  parties  do  not  interfere,  the  ex- 
tent to  which  mutual  obligations  may  be  set  off 
against  one  another,  and  the  mode  in  which  this 
may  be  done,  are  matters  for  legislative  control. 
Blount  V.  Windley,  95  U.  S.  173. 

2.  A  debtor  of  a  bank,  therefore,  may  avail 
himself  of  the  provisions  of  statutes  which  author- 
ize him  to  set  off  against  a  judgment  already  ob- 
tained by  tiie  bank  against  him,  circulating  notes 
of  the  bank  procured  by  him  after  the  juclgment, 
it  not  appearing  that  there  are  creditors  of  the 
bank  wdosc  rights  would  be  thereby  affected. 
Such  statutes,  although  retroactive  as  to  prior 


SET-OFF  —  continued, 

judgments,  do  not  violate  any  contract  and  are 
valid.    lb. 

3.  The  defendant  in  an  action  for  money  paid, 
etc.,  cannot  set  off  a  claim  for  bad  debts  incurred 
by  the  misconduct  of  the  plaintiff  in  selliug  the 
defendant's  goods  as  factor  to  persons  known  by 
him  to  be  unworthy  of  credit,  such  misconduct 
being  matter  for  inquiry  in  a  suit  for  that  pur- 
pose.    Winchester  v.  Hackley,  2  Crauch,  342. 

4:  A  creditor  on  an  open  account  who  has  as- 
signed his  ckim  to  a  third  person  with  the  assent 
of  the  debtor,  may  maintain  an  action  thereon  in 
his  own  name  for  the  use  of  the  assignee ;  but 
the  debtor  may  apply  his  charges  against  the  as- 
signee in  set-off.     lb. 

5.  If  three  joint  owners  of  a  cargo  employ  the 
master  to  sell  it  for  them,  and  he  afterwards  be- 
come interested  in  the  share  of  one  of  them,  he 
cannot  set  off  his  share  of  the  proceeds  in  an  ac- 
tion by  them  for  the  whole  amount.  Young  v. 
Black,  7  Cranch,  665. 

6.  If  an  agent  effect  two  policies  of  insurance, 
and  give  his  own  note  for  the  premium,  the  un- 
derwriters,  in  an  action  on  one  of  the  policies, 
may  set  off  the  amount  of  the  premium  on  the 
other.  Leeds  v.  Marine  Insurance  Co.,  6  Wheat. 
565. 

7.  And,  if  prevented  by  injunction  from  doing 
so,  equity  will  compel  the  principal  to  allow  the 
amount  to  be  deducted  from  the  judgment.    lb. 

8.  A  banker,  who  is  also  a  director  of  an  in- 
surance company,  can  set  off  against  its  demand 
for  money  deposited  at  interest  and  payable  on 
call,  the  amount  due  him  on  policies;  and  the 
company  having  been  adjudicated  a  bankrupt,  his 
right  is  equally  available  against  the  assignee. 
Scammon  v.  Kimball,  92  U.  S.  362. 

9.  In  Virginia,  in  an  action  by  tlie  assignee  of 
a  negotiable  promissory  note  a^nst  the  maker, 
the  maker  may  set  off  a  negotiable  note  of  the 
assignor  which  he  held  when  he  received  notice 
of  the  assignment,  if  it  became  due  before  the 
note  in  suit,  although  it  was  not  due  when  notice 
was  given.    Stewart  v.  Anderson,  6  Cranch,  203. 

10.  In  equity,  if,  after  assignment  of  a  debt, 
the  debtor  acquire  a  claim  against  the  assignor, 
he  may  not  set  it  off  agaiust  the  assignee,  unless 
he  acquired  it  before  notice  of  the  assignment. 
Brashear  v.  West,  7  Pet.  608. 

11.  A  court  of  equity  will  not  allow  a  set-off 
arising  out  of  a  distinct  transaction,  except  on 
some  special  ground,  such  as  an  intervening  in- 
solvency, or  a  mutual  credit  on  the  £aith  of  the 
debts.     Dade  v.  Irwin,  2  How.  383. 

12.  Nor  will  it  allow  a  setK>ff  of  a  stale  and 
suspicious  claim.    lb. 

13.  A  bill  by  a  defendant  against  whom  there 
has  been  only  an  interlocutory  order  referring 
the  cause  to  a  master  for  an  account,  brought  to 
set  off  a  former  judgment  against  the  complain* 
ant,  is  prematurely  filed  and  cannot  be  maintained. 
Providence  Rubber  Co.  v.  Goodyear,  9  WaL 
807. 
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SET-'OFF  —  continued, 

14.  Where  a  foredosare  sale  was  set  aside  for 
fraud  on  the  part  of  the  mortgagee,  who  became 
the  purchaser,  and  the  mortgagor  brought  a  suit 
to  cbarge  the  mortgagee  for  use  aud  occupation, 
aad  for  waste,  it  was  held  that  the  mortgagor 
was  not  entitled  to  a  personal  judgment  except 
for  tbe  excess  beyoua  the  mortgage  debt,  the 
statute  of  Montaim,  where  tbe  proceedings  were 
had,  not  requiring  that,  in  such  a  case,  the  decree 
should  be  revived  by  the  mortgagee,  in  order  that 
it  should  be  operative  for  the  purpose  of  such 
set-off.     Fort  v.  Roush,  104  U.  S.  142. 

15.  Where  the  United  States  obtains  a  decree 
against  a  corporation  for  the  payment  of  money, 
aud  applies  for  execution,  a  corporation  which 
has  succeeded  the  defendant  may  not  liave  a  dis- 
puted claim  for  services  which  it  has  rendered 
since  the  decree  applied  in  payment.  The  va- 
lidity of  the  claim  cannot  be  so  hidgated.  Resort 
must  be  had  to  the  court  of  claims.  Nashville 
jr  Chattanooga  Railroad  Co.  y.  United  States, 
101  U.  S.  639. 

16.  In  Pennsylvania,  if  the  Yerdict  be  for  the 
defendant,  and  a  sum  be  found  due  to  him,  under 
a  plea  in  set-off,  tiie  judgment  is  not  quod  recu- 
peret,  but  that  the  defendant  go  without  day,  the 
iiudiug  of  the  jury  as  to  the  sum  due  operating 
merely  as  the  foundation  for  a  sci.  fa,  Reende 
V.  Walker,  11  How.  272. 

Audita  Querela  —  Set-off,  when  available. 
See  Audita  Querela. 

Bankruptcy  —  What  may  be  set  off. 

See    Bankruptcy  —  Pboceedivos    to 
CONVERT  Estate,  36  et  seq. 

Between  Insolvent  Corporation  and  Subscriber 
to  its  Stock  —  When  permissible. 
See  CJoBPOBATiON  —  Shares,  9. 

Between  Parties  to  Replevin  not  admissible  in 
Action  on  Bond. 
See  Evidence  —  Ees  inter  Alios,  3. 

Circuit  Court  —  Causes  removed  from  State 
Courts. 
See  Removal  of  Causes,  127. 
Government  —  Money  due  Officer. 

See  Receiver  of  Public  Monet,  17, 
29  et  seq. 

GovemmenVs  Right  thereto  in  Certain  Case, 
See  United  States  —  Priority  of  Pay- 
ment, 11. 

Judgment  not  opened  to  let  in  Set-off  of  which 
Defendant  might  have  known. 
See  Judgment  —  Opening  and  Rever- 
sal, 2. 

Judgment  on  Set-off  against  the  United  States. 

See  United  States  —  Suits,  15-17. 
Jurisdiction  in  Error  —  As  affected  by. 

See  Appeal  and  Error — Jurisdiction, 
69.  86, 126. 

Maker  of  Note  cannot  claim,  when. 

See  Bills  and  Notes-— Indorsbmbnt,  34. 


8Xr-0FF  —  continued. 
Partners  and  Creditors. 
See  Partnership,  53. 

Proceedings  on  Libel  for  Collision. 

See  Admiralty  —  Pleading,  20. 
Recoupment  —  Matters  of. 

See  Recoupment. 

Usurious  Interest —  When  Matter  of  Set  off. 
See  Usury,  53. 

Waived,  no  Ground  for  Injunction, 
See  Injunction,  34. 


—  What  constitutes  —  How  far 
conclusive  —  How  impeached.']  Receipt  of  pay- 
ment after  the  day,  on  a  bond  conditioned  for  pay- 
ment of  a  sum  of  money  to  the  agent  of  the 
United  States  in  Europe  on  a  day  certain,  or,  in 
default  thereof,  for  payment  thereof  at  the  cur- 
rent rate  of  American  exchange,  with  damages  at 
the  rate  of  twenty  per  cent  thereon,  and  bwful 
interest,  is  a  waiver  of  the  right  of  the  obligee 
to  the  agreed  damages.  United  States  v.  Gur- 
ney,  4  Cranch,  333. 

2.  But  not  a  relinquishment  of  the  riglit  to 
interest  on  the  money  during  the  period  of  de- 
fault,   lb, 

3.  A  custom-house  official  who  for  ten  years 
has  accepted  each  month,  and  receipted  for,  his 
compensation  on  the  basis  of  a  deduction  for 
Sundays,  cannot  maintain  a  claim  for  the  amount 
deducted,  although,  possibly,  the  deduction  might 
liave  been  unauthorized  by  law.  Pray  v.  United 
States,  106  U.  S.  594. 

4.  The  settlement  of  an  account  is  only  prima 
facie  evidence  of  its  correctness ;  it  may  oe  im- 
peached for  fraud  or  mistake,  and  concludes  noth- 
ing as  to  items  not  embraced  therein.  Perkins 
V.  Hart,  11  Wheat.  237 ;  Conard  v.  Nicoll,  4 
Pet.  291. 

5.  On  a  bill  to  open  a  settled  account,  and  to 
surcharge  and  falsify  it,  the  proof  of  the  errors 
complained  of  must  be  clear,  or  the  settlement 
will  be  a  bar.  Chappedelaine  v.  Dechenaux,  4 
Cranch,  306. 

6.  Contracts  entered  into  in  a  spirit  of  peace, 
and  for  the  settlement  of  unadjusted  demands  on 
both  sides,  will  not  be  readily  questioned  as  un- 
fair in  a  court  of  equity,  where  they  are  entered 
into  by  persons  of  intelligence,  and  in  circum- 
stances indicating  caution  and  knowledge  of  what 
is  done.    May  v.  Le  Claire,  11  Wal.  217. 

7.  If  a  widow  receive  in  discharge  of  a  debt 
due  her  husband's  estate  a  sum  less  than  the 
debt,  she  will  not  be  concluded  in  a  suit  which 
she  afterwards  brings  as  administratrix  to  recover 
the  residue,  where  she  acts  hastily,  in  ignorance 
of  the  full  extent  of  her  rights,  and  to  some  ex- 
tent under  the  influence  of  advice,  and  especially 
where  she  has  not  yet  taken  out  letters.  Cam-' 
mack  V.  Letcis,  15  Wal.  643. 

8.  A  treasury  agent  haying  been  tried  by 
court-martial  for  complicity  in  liauds  on  the  gov- 
emment^  and  sentenced  to  pay  a  line,  one  quarter 
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8ETIUB1CERT  —  continued, 
of  whicli  has  beea  paid  to  the  informer,  cannot 
question  the  legality  of  the  proceedings  of  the 
court,  and  recover  back  the  amount  paid,  wbere 
he  has  voluntarily  conceded  that  a  sum  larger 
tlian  the  amount  of  the  fine  was  due,  and  at  nis 
request  the  amount  of  the  fiue  has  been  credited 
to  him  on  his  account,  and  a  portion  of  the  bal- 
ance paid  to  him  for  services  subsequently  ren- 
dered at  his  own  sugsrestion  in  the  matter  of  its 
recovery.  Carver  v.  United  Slates,  111  U.  S.  609. 

Accord  and  Satisfaction  —  In  general. 
See  Accord  and  Satisfaction. 

Account  —  in  general. 

See  Account  —  EquiTT. 

Attorney  —  Settlement    toith  —  Estoppel    of 
Principal. 
See  Estoppel,  56. 

Bankruptcy  —  Deed  tohen  impeachable. 

See  Bankruptcy  —  Prior   Transac 

TI0N8,  8,  15. 

Bar  to  a  Claim  for  Greater  Compensation. 
See  Eight-hour  Law,  2. 

Claim  against  Government  for  Rent  reserved. 
See  Landlord  and  Tenant,  3. 

Contract  therefor  not  set  aside  in  Equity  he 
cause  one  of  the  Parties  was  in  Want  of 
Money,  etc. 
See  Equity  —  Jurisdiction,  73. 

Estates  of  Bankrupts  —  In  general. 
See  Bankruptcy  ;  Insolvency. 

Estates  of  Decedents  —  In  general. 

See    Executor    and    Adbcinistrator  ; 
Partition,  1 ;  Removal  of  Causes,  25. 

Guardian  and  Ward  —  In  general. 
See  Guardian. 

Marriage  —  In  general. 

See  Marriage  Settlements. 

Meaning  of  the  Word. 

See  Court  of  Claims  —  Jurisdiction, 
15. 

Survey,  when  not  a  Settlement  of  Boundary. 
See  Boundary,  3. 

Voluntary  Settlements. 

See  Fraudulent  Conybtances,  21  et  seq. 

What  constitutes  Settlement. 

See  EquiTY  —  Jurisdiction,  69. 

SBVBRAVGE  —  Effect  of  Severance  in  Defence 

on  Right  to  Removal  from  State  Court. 

See  Removal  of  Causes,  78,  79. 

BHABEHOLDXB — Rights,  Duties,  etc. —  In  gen- 
eral. 
See  Corporation. 

hhbiiTiTTTS  GA8E  —  The  rale  in  Shelley's  Case 
applies  alike  to  equitable  and  to  legal  estates. 
CroxaU  v.  Shererd,  5  Wal.  268. 


BHSLLEyS  CA8E  —  continued. 
Deed  of  Trust  for  Use  of  Wife  and  Children 
for  her  Life,  etc. 

Sec  Husband  and  Wife,  27. 

Rule  in — When  it  applies. 

See  Devise  and  Legacy,  22,  25. 
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—  Powers,  Duties,  and  Liabilities  — 
A  ctions  against  —  Pleading.]  The  powers  and 
duties  of  a  slieriff  are  ministerial  and  judicial,  or 
quasi  judicial ;  of  the  latter  cliaracter  are  those 
I  liat  relate  to  the  conservation  of  the  peace. 
South  v.  Maryland,  18  How.  396. 

2.  Neitber  a  sheriff  nor  the  sureties  on  his 
official  bond  are  liable  to  an  individual  in  a  civil 
action  for  the  sheriff's  failure  to  perform  duties 
not  merely  ministeriftl,  e.  g.,  duties  as  conservator 
of  the  peace,  unless  he  has  maliciously  hindered 
the  plaintiff  in  the  enjoyment  of  some  special 
right  or  privilege.    lb. 

3.  Replevin  will  not  lie  against  a  sheriff  for 
refusal  to  redeliver  property  seized  under  a  for- 
eign attachment,  on  mere  settlement  of  the  case 
between  the  parties,  without  notice  to  him.  Lio- 
ingston  v.  Smith,  5  Pet.  90. 

4.  In  Louisiana,  in  an  action  against  a  sheriff 
for  taking  the  plaintiff's  property  on  an  execu- 
tion against  a  third  person,  an  allegation  in  the 
answer  that  the  execution  debtor  conveyed  the 
property  to  the  plaintiff  to  defraud  his  creditors 
constitutes  a  defence,  and  to  strike  it  out  of  the 
answer  on  motion  of  the  plaintiff  is  error.  Hozey 
V.  Buchanan,  16  Pet.  215. 

5.  In  an  action  on  a  sheriff's  bond  for  a  de- 
fault in  makinff  the  money  on  goods  taken  on 
execution,  the  defendauts  may  show  in  defence 
that  the  goods  belonged  to  a  third  person  and 
not  to  the  debtor.  Chapman  v.  Smith,  16  How. 
114. 

6.  A  sheriff  having  possession  of  nroperty 
under  a  writ  of  attachment  is  not  bound  by  the 
judgment  in  a  replevin  suit  to  which  he  was  not 
a  party,  in  which  he  was  not  served  with  process, 
did  not  appear,  and  did  not  defend,  although  his 
under  sheriff,  as  an  individunl,  was  made  a  party. 
Geekie  v.  Kirby  Carpenter  Co.,  106  U.  S.  379. 

-  7.  Where,  pending  proceedings  for  the  sale  of 
property  on  execution,  the  execution  debtor  is 
adjudged  bankrupt,  and  the  creditor  and  the 
sheriff  are  enjoined  by  the  bankrupt  court  from 
selling,  but  tlie  creditor  obtains  leave  of  that 
court  for  the  sheriff  to  proceed  with  the  sale, 
the  court  prescribing  the  manner  in  which  it 
shall  be  made,  and  oraering  the  proceeds  brought 
into  court,  and  the  sheriff  sells  and  pays  over 
accordingly,  the  creditor  cannot  maintain  an  ac- 
tion against  the  sheriff  for  not  paying  to  him  on 
the  execution.     O'Brien  v.  Weld,  92  U.  S.  81. 

8.  Although  the  title  of  the  assignee  in  bank- 
ruptcy attaches  bj  relation  as  of  the  time  of  the 
filing  of  the  petition,  and  extends  to  goods  under 
an  attachment  levied  within  four  months,  or  to 
their  proceeds  if  they  have  been  sold,  whether 
still  in  the  hands  of  the  sheriff  or  paid  over  to 
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—  continued, 

the  creditor,  vet  where  the  sberiff,  in  obedience 
to  an  order  of  court,  sells  the  goods  after  tbe  in- 
stitution of  proceedings  in  bankruplcj,  and,  exe- 
cution having  been  issued,  pays  over  the  proceeds, 
he  will  not  be  liable  to  the  assignee  as  for  a  con- 
version of  tlie  goods,  if  he  have  no  knowledge  of 
such  proceedings  until  after  he  has  so  paid  over. 
Conner  v.  Long,  104  U.  S.  238. 

9.  In  debt  against  a  sheriff  for  an  escape,  the 
plea  of  nil  debet  pats  in  issue  every  material  trav- 
ersable allegation,  and  a  verdict  for  the  plaintiff 
in  the  language  of  the  plea  finds  each  fact  al- 
leged. Thus,  such  a  veraict  in  such  a  case  was 
held  to  satisfy  the  Mississippi  statute  of  1822, 
requiring  an  express  finding  of  escape  with  the 
sheriff's  consent,  or  through  his  negligence. 
Long  V.  Palmer,  16  Pet.  65. 

10.  An  issue  in  proceedings  on  a  sheriff's 
bond,  on  an  allegation  of  want  of  due  diligence, 
covers  neglect  to  levy  and  neglect  to  sell  on  the 
levy.     Chapman  v.  Smith,  16  How.  114. 

AtUhority  under  State  Law,  alleged  to  he  un- 
constitutional —  Federal  Question, 
See  £&aoR  to  Statb  Coukt  —  Juais- 

DICTION,  77. 
Deed  by,  gives  Color  of  Title,  when. 

See  Limitation  —  Adtebsb  Possession, 
70. 
Deed  executed  under  a  Power  must   refer 
thereto. 
See  Powers,  19. 

Escape  —  Liability  for. 

See  Habeas  Corpus,  11. 

Execution  —  Levy  —  Sale  of  Properly,  etc. 
See  Execution,  43. 

Judgment  by  Motion  against,  for  failing  to  pay 
over. 
See  Federal  Courts  —  Practice,  22. 

Plaintiff  in   Attachment  who  gives  Sheriff  a 
Bond   of  Indemnity  —  Joint   Trespasser 
with  Sheriff. 
See  Trespass,  2. 

Removal  of  Suit  for  taking  Goods  of  one  other 
than  Debtor. 
See  Removal  op  Causes,  28. 

Return  —  When  contradicted  —  Action  on 
Judgment  of  another  State. 
See  Judgment  —  Conclusiveness,  26. 

Sale  on  Foreclosure  —  In  general. 

See  Mortgage — Foreclosure,  40  etseq. 

Sales  under  Order  of  Court,  etc.,  in  general.  , 

See  Judicial  Sale. 
Tax  Sales  —  How  made,  etc. 

See  Tax  —  Collection,  3  et  seq. 

Writ  and  Process,  etc.  —  Service, 
See  Writ  and  Process. 

mRDVO  mBBHAKCB  —  Rule  not  in  Force 
in  Illinois. 
See  Descent,  5. 


SHXPPHfO  —  Commissioner  —  Agreements   be- 
fore, etc. 

See  Shipping  —  Seamen,  6--8. 
General  Matters. 

See  Shipping  —  In  general. 
Limitation  ofLicdnlity  of  Ship-owners, 

See  Shipping  —  Limitation  op  Lubil- 
ity. 

Master,  in  general  —  Powers,  Duties,  and 
Liabilities, 

See  Shipping  —  Master. 
Ownership,  Sale,  Mortgage,  etc. 

See  Shipping  —  Ownership. 
Power  of  Consignee  of  Ship. 

See  Shipping  —  Consignee. 
Regulation  of  Shipping  in  general. 

See  Shipping  —  Regulation. 
Seamen,  in  general. 

See  Shipping  —  Seamen. 


SHEPPHTG  —  OOHilGHBE  —  Power  of  Con- 
signee of  Ship."]  A  vessel  was  attached  in  a  for- 
eign port  for  the  debt  of  her  owner  and  consignor, 
and  tiie  consignees,  to  enable  the  vessel  to  pro- 
ceed on  her  voyage,  gave  security  for  the  aebt 
and  procured  her  release.  It  was  held  that  they 
had  authority  so  to  do.  Boyle  v.  Zacharie,  6 
Pet.  635. 


SHIFFDIO  —  IH  GEHS&AL  —  Carriage  by  Mer* 
chant  Vessels —  In  general. 
See  Carrier. 

CoUision  between  Vessels  —  In  general. 
See  Collision. 

Contract  to  build  Ship,  not  maritime. 

See  Maritime  Lien,  26. 
Insurance  of  Vessels,  etc.  —  In  general. 

See  Insurance  —  Marine. 
Maritime  Liens  — In  general. 

See  Maritime  Lien. 

Matters  pertaining  to  the  chartering  of  Ships, 
See  Charter-party. 

Pilotage  —  In  general. 
See  Pilots. 

Salvage  —  Rights  thereto  —  Owner  —  Master 
—  Crew. 

See  Salvage,  33  et  seq. 

Theft  of  Goods  belonging  to  Vessels  in  Distress. 
See  Commerce,  49. 

Tugs  and  Matters  of  Towage  —  In  general. 
See  Tugs  and  Towage. 


HHIFnHG — inOTATIOir  OF  UABUnr— Lim- 
itation of  Liability  of  Owner  —  In  Cases  of 
Collision  —  For  Injuries  to  Cargo,  etc. 
See  pi.  1-14. 

Jurisdiction  —  Practice  —  Various  Courts. 
See  pi.  15-24. 
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1.  Limitation  of  Liability  of  Owner  —  In 

Cases  of  Collision  —  For  Injuries  to  Cargo, 
etc.]  Congress  had  power,  as  part  of  its  power 
to  regulate  commerce,  to  pass  the  act  of  March 

3,  1851  (9  Sts.  635),  to  limit  the  liability  of 
ship-owners.  Providence  jr  N^w  York  Steam- 
ship Co.  V.  HUl  ManufacturingCo.,  109  U.S.  578. 

2.  Section  3  iiinits  the  liability  for  collisions 
as  well  as  for  injuries  to  carsro.  Norwich  Com- 
pany V.  Wright,  13  Wal.  104. 

3.  The  limit  of  their  liability  is  the  amount  of 
their  interest  in  the  vessel  and  the  pending 
freight;  and  such  liability  may  be  dischargea 
by  payment  of  that  amount  into  court,  or  by 
a  transfer  of  their  interest,  pursuant  to  section 

4,  for  apportionment  among  the  owners  of  the 
injured  vessel  and  the  owners  of  cargoes;  and 
this,  although  the  value  of  such  interest  has  been 
diminished,  or  even,  it  seems,  although  it  has 
been  destroyed,  by  the  collision.  lb.  And  see 
The  Scotland,  105  U.  S.  24. 

4:  That  act  does  not  release  the  owners  from 
the  payment  of  costs  in  the  district  court,  be- 
yond the  amount  of  the  stipulation  therefor,  if 
they  appear  and  make  defence ;  nor,  in  case  they 
api>sal  to  the  circuit  court,  from  the  payment  of 
the  costs  taxable  there,  or  of  interest  in  the 
nature  of  damages  occasioned  by  the  appeal. 
The  Wanata,  95  U.  S.  600. 

5.  A  ship-owner  is  not  precluded  from  insti- 
tuting proceeding  to  limit  liis  liability  for  a  col- 
lision, by  a  previous  denial  of  all  liability  what- 
ever on  trial  of  an  issue  as  to  the  cause  of  the 
collision.     The  Benefactor,  103  U.  S.  239. 

6.  The  question  of  fault  and  of  general  liabil- 
ity, determined  by  a  decree  on  a  libel  for  a  col- 
lision, cannot  be  relitigated  in  subsequent  pro- 
ceedings by  the  ship-owner  under  the  act  to 
limit  his  liability.  It  can  be  reconsidered  only 
on  appeal.     lb. 

7.  Vor  will  such  proceedings  affect  one  who 
has  already  obtained  satisfaction  of  his  demand. 
lb. 

8.  But  proceedings  under  the  decree  should 
be  stayed  pending  the  proceedings  under  the 
statute.    lb. 

9.  In  cases  of  collision,  where  both  vessels 
are  in  fault,  and  the  sum  of  the  damage  to  both, 
therefore,  is  equally  divided,  and  the  owner  of 
one  becomes  liable  to  that  of  the  other  for  half 
the  difference  between  their  respective  losses,  to 
equalize  the  burden,  the  rule  of  limited  liability 
can  have  no  application  until  the  balance  has 
been  struck  and  the  sum  to  be  paid  has  been 
ascertained,  and  cannot  be  invoked,  therefore, 
by  the  owner  to  whom  payment  is  to  be  made. 
His  liability  is  extinguisned  by  the  operation  of 
the  ordinary  maritime  rule.  TTie  North  Star, 
106  U.  S.  17. 

10.  The  exemption  of  ship-owners  from  lia- 
bility  for  loss  by  nre  applies  to  vessels  navigat- 
ing the  great  lakes,  such  navigation  not  being 
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inland,  within  the  meaning  of  section  7  of  the  act 
of  1851  which  excludes  the  owners  of  vessels  en- 
gaged in  inland  navigation  from  the  benefits  of 
the  act.  [Catron,  J.,  dissenting.]  Moore  v. 
American  Transportation  Co.,  24  Uow.  1. 

11.  Under  the  act  an  owner  is  not  liable  for 
a  loss  by  fire  caused  wholly  by  negligence  of  his 
officers  or  agents,  without  any  misconduct  on  his 
own  part.  Walker  v.  Western  Transportation 
Co.,  3  Wal.  150. 

12.  The  proviso  to  that  act,  allowing  parties 
to  make  their  own  contracts  as  to  the  liability  of 
owners,  refers  to  express  contracts.    lb. 

13.  The  limitation  of  liability  in  case  of  ibe 
loss  of  property,  etc.,  applies  to  a  vessel  on  an 
ocean  voyage,  and  as  so  applied  is  not  unconsti- 
tutional, although  the  voyaee  be  but  a  voyage 
from  one  port  to  another  of  tne  same  state.  The 
business  of  a  vessel  so  engaged  is  commerce  with 
foreign  nations,  and  therefore  within  the  power 
of  congress  tx)  rejjulate.  Loi'd  v.  Goodall,  Nel- 
son, 4r  Perkins  Steamship  Co.,  102  U.  S.  541. 

14.  A  case  of  loss  or  damage  by  fire,  not  such 
as  to  afford  relief  under  section  1  of  the  act  of  1851, 
which  relieves  the  ship-owner  from  all  liability 
where  the  fire  was  not  caused  by  his  design  or 
neglect,  may  yet  fall  under  section  3,  which  re- 
lieves him  in  part  from  loss  incuiTed  without  his 
privity  or  knowledge.  The  conditions  of  proof 
are  different  in  the  two  cases.  [Field  and  Urat, 
JJ.,  dissenting,  holding  that  a  fire  caused  by  his 
design  or  neglect  cannot  occur  without  his 
privity  or  knowled^.l  Promtlence  Sf  Neto  York 
Steamship  Co.  v.  Hill  Manufacturing  Co.,  109 
U.  S.  578. 

15.  Jurisdiction  —  Practice  —  Various 

Courts.^  The  district  court  sitting  in  admiralty 
has  jurisdiction  of  cases  arising  under  the  act, 
aud  may  make  the  apport  ionmenf  provided  for 
by  section  4.  Norwich  Company  v.  Wright,  13 
Wal.  104. 

16.  Procedure  under  the  act  explained.    lb. 

17.  Where  an  appeal  is  taken  from  the  dis- 
trict to  the  circuit  court,  in  a  proceeding  to  ob- 
tain the  benefit  of  the  act,  altnough  the  circuit 
court  may  remand  the  cause  with  directions  for 
further  proceeding's,  yet,  where  the  rights  of  the 
parties  may  be  better  preserved  by  retention  of 
the  cause  by  the  circuit  court,  it  may  be  so 
retained,  and  the  rules  and  regulations  govern- 
ing the  district  courts  in  stioh  cases  may  be  ap- 
plied by  the  circuit  court.  The  Benefactor,  103 
U.  S.  239. 

18.  Owners  of  a  vessel  wishing  to  avail  them- 
selves of  the  provisions  of  the  act  (Rev.  Sts. 
}§  4282-1289)  are  not  obliged  to  transfer  their 
interest  to  a  trustee,  as  directed  \ij  section  4285. 
Section  4284  provides  that  they  shall  be  liable  only 
for  the  value  of  ship  and  freight,  and  this  liabil- 
ity is  not  affected  by  their  failure  to  make  such 
transfer.  If,  when  proceeded  against  in  per^ 
sonam,  they  plead  their  exemption,  a  decree  may 
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be  rendered  against  them  for  the  amount  of  their 
liability.     The  Scotland,  105  U.  S.  24. 

19.  The  right  of  owners  of  a  vessel  to  avail 
themselves  of  the  provisions  of  tbe  act  does  not 
depend  on  a  pursuance  of  the  rules  of  the  su- 
preme court  adopted  for  the  regulation  of  prac- 
tice  under  the  act.  Those  rules  were  not 
intended  to  prevent  a  resort  to  any  remedy  or 
process  available  under  the  law,  but  as  an  aid  to 
procedure,  and  hence  they  do  not  prevent  a  de- 
fence by  way  of  answer  to  a  libel,  or  of  plea  to 
an  action.     Ifb. 

20.  The  owner  of  a  vessel  liable  for  the  loss 
of  ^oods  need  not  wait  for  a  suit  to  be  brought 
against  him  or  the  vessel  before  proceeding  under 
Rev.  Sts.  {$  4284,  4285,  to  obtain  the  benefit  of 
the  limitation  of  liability  and  an  apportionment 
of  the  sum  to  be  paid  in  discharge  thereof,  as 
provided  by  those  sections.  Ex  parte  Slayton, 
105  U.  S.  451. 

21.  Semble  that  a  sldp-owner  cannot  have  the 
benefit  of  the  limited  liability  act,  where  he  has 
made  no  claim  therefor  in  the  pleadings.  The 
North  Star,  106  U.  S.  17. 

22.  Under  the  process  act  of  August  23, 
1842  (5  Sts.  518),  giving  the  supreme  court 
power  to  prescribe  and  regulate  the  forms  of  pro- 
cess, etc.,  tbe  court  had  power  to  make  rules  for 
facilitating  proceedings  in  the  district  courts  un- 
der the  limited  liability  act.  Providence  Sf  New 
York  Steamship  Co.  v.  Hill  Manufacturing  Co., 
109  U.  S.  578. 

23.  Oil  the  institution  of  proceedings  in  the 
proper  district  court  to  limit  the  liability  of  ship- 
owners for  loss  or  damage  to  goods,  etc.,  all  pro- 
ceed! ugs  on  claims  against  the  owner  in  other 
courts,  whether  state  or  federal,  the  proceedings 
in  the  district  court  bring  properly  certified,  are 
superseded  and  should  be  suspended ;  and  this, 
whether  the  owner  transfers  his  interest  in  the 
vessel  and  freight  for  the  benefit  of  claimants,  or 
its  value  is  placed  under  control  of  the  court  by 
payment  or  stipulation,  and  although  an  injunc- 
tion can  issue  onljjr  against  the  parties.  [Field 
and  Grat,  JJ.,  dissenting.]    Ib» 

24.  Qucere,  as  to  when  the  value  of  a  vessel 
should  be  taken,  in  a  proceeding  to  limit  the  lia- 
bility of  her  owners,  under  Rev.  Sts.  {  4283, 
The  Benefactor,  103  U.  S.  239. 

Jurisdiction  — When  the  Matter  in  Demand  is 
sufficient  for  Appellate  Jurisdiction. 
See  Appeal  ANi)  Er&ob  —  Juaisdictiov, 
70. 

Own^r  of  Foreign  Vessel  may  have  Benefit  in 
Admiralty. 
See  Admibaltt  —  Practice,  6. 

BHIFFIVG  —  KASTEB  —  Power  to  sell  Ship  and 
Cargo  in   Case  of  Necessity  —  To  create 
Lien  for  Supplies,  etc. 
See  pi.  1-17. 
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Power  to  bind  Owner  by  Bill  of  Lading  for 
Goods  not  received  —  Other  Powers. 
See  pi.  18-27. 

Miscellaneous  Duties  and  Liabilities, 
See  pi.  28-30. 

1. Power  to  sell  Ship  and  Cargo  in  Case 

of  Necessity  —  To  create  Lien  for  Supplies,  etc.] 
The  master  has  power  to  sell  both  vessel  and  cargo 
in  certain  cases  of  absolute  necessity ;  but  the 
circumstances  under  which  the  sale  is  made  are 
always  open  to  close  scrutiny.  Post  v.  Jones,  19 
How.  150. 

2.  And  the  sale,  to  be  valid,  must  be  where 
there  may  be  a  market  for  the  thing  sold,  money 
to  pay  for  it,  and  a  chance  for  competition.  A 
sale,  therefore,  on  a  bleak  coast  of  Behrings 
Straits,  where  there  was  no  competition,  and 
where  no  money  was  paid,  the  purchasers  bid- 
ding a  nominal  sum,  instead  of  becoming  salvors, 
is  void.    lb. 

3.  But  if,  in  such  case,  the  vessel  and  cargo 
be  derelict  and  lost  but  for  the  aid  of  the  pur- 
chasers, such  a  sale  will  not  defeat  their  right  to 
salvage.    lb. 

4.  The  sale  of  a  stranded  vessel  by  the  master 
is  valid,  if  made  from  necessity  and  in  good  faith. 
New  England  Insurance  Co.y,  The  Sarah  Ann, 
13  Pet.  387. 

5.  Good  faith  requires  of  the  master  the  use 
of  his  best  discretion,  the  acquirement  of  the  best 
obtainable  local  information,  and  the  employment 
of  all  reasonable  means  to  get  the  vessel  afloat 
and  out  of  danger.    lb. 

6.  The  mere  fact  that  the  vessel  was  after- 
wards relieved,  and  the  cost  of  removal  and  re- 
pairs not  very  great,  will  not  disprove  the  neces- 
sity for  a  sale,  or  tlie  competency  of  the  master 
or  his  advisers.    lb. 

7.  The  necessity  must  arise  from  actual  im- 
pendhig  peril  to  t  he  vessel,  from  which  it  is  prob- 
able that  she  will  be  destroyed.    lb. 

8.  The  right  of  the  master  to  sell  is  not 
limited  to  cases  of  necessity  in  foreign  countries, 
or  out  of  the  state  in  which  the  owners  reside ; 
but  he  should  not  sell  without  giving  the  owners 
notice,  if  circumstances  admit  of  the  necessary 
delay.     lb, 

9.  His  right  to  sell  extends  to  the  sails  and 
rigging,  although  landed,  if  a  sound  discretion  re- 
quire them  to  lie  sold  when  the  hull  is  sold.     lb. 

10.  To  justify  a  sale  of  the  vessel  by  the 
master  in  a  distant  port,  in  the  course  of  the  voy- 
age, necessity  for  tbe  sale  and  good  faith  in  mak* 
ing  it  must  concur;  and  concurrence  must  be 
proved  by  the  purchaser.  The  Amelie,  6  Wal.  18. 

11.  Where  the  master  is  in  such  a  situation 
that  he  cannot  communicate  with  the  owners,  he 
may  sell  a  part  of  the  cai^o  if  necessary,  to  raise 
means  to  make  necessary  repairs.  The  Star  of 
Hope,  9  Wal.  203. 

12.  The  question  of  necessity  is  to  be  deter- 
mined by  the  circumstances  in  which  the  master 
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is  placed  and  the  perils  to  which  the  propertj  is 
exposed,  and  may  exist  where  a  vessel  owned  in 
Amsterdam  is  sold  at  Port  an  Prince,  where  she 
had  put  ui  partially  disabled,  after  a  careful  sur- 
vey, under  authonty  of  the  Dutch  consul,  by  the 
British  Lloyd's  agent,  an  agent  of  the  American 
underwriters,  and  three  captains  of  vessels  there 
in  port,  who  agree  that  the  vessel  is  not  worth 
repairing  and  advise  a  sale,  although  the  vessel 
be  subsequently  repaired  at  an  expense  about 
equal  to  her  vafue  and  go  on  to  the  port  of  des- 
tination.    The  AmeUe,  6  Wal.  18. 

13.  A  sale  of  a  vessel  by  tbe  master  will  not 
be  ratified  by  mere  abandonment  to  the  insurer, 
where  the  drcumstanoes  were  not  such  as  to 
authorize  the  sale.  Ward  v.  Peck,  18  How.  267. 

14.  Although,  by  the  law  of  Enghind,  the 
master  has  no  power  to  create  a  lien  on  the  vessel 
for  supplies  or  repairs  obtained  in  a  foreign  port, 
except  by  a  bottomry  bond,  it  is  held  otherwise 
in  the  federal  courts,  as  it  was  by  the  ancieut 
law  of  maritime  nations.  Thomas  v.  Osbom,  19 
How.  22. 

15.  But  the  roaster  cannot  create  such  a  lien 
except  for  supplies  and  repairs,  nor  unless  it  is 
necessary  to  pledge  the  vessel  for  them.    lb, 

16.  And  it  is  for  him  who  furnishes  supplies 
to  see  to  it  that  there  is  an  appareut  necessity, 
and  that  what  is  furnished  is  for  the  use  of  iiie 
vessel.    lb. 

17.  Thus,  where  the  master  has  proper  funds 
which  it  is  his  duty  to  pay  for  the  supplies  or 
repairs,  and  the  one  who  furnishes  the  supplies 
or  makes  the  repairs  has  knowledge,  or  means 
which  with  due  diligence  mi^ht  be  knowledge 
thereof,  there  can  be  no  such  hen.    lb. 

18.  —  Power  to  bind  Owner  by  BUI  of 
Lading  for  Goods  not  received —  Other  Powers.] 
Neither  the  master  of  a  steamboat  nor  its  ship- 
piuff  agents  at  points  where  it  touches  to  receive 
a&d  deliver  cargo,  can  bind  it  or  its  owner  by 
giving  a  bill  of  ladiu^  for  foods  not  received; 
and  such  a  bill  is  void  m  the  nands  of  a  transferee 
in  good  faith  and  for  value.  Pollard  v.  Vinton^ 
105  U.  S.  7. 

19.  Although  in  general  the  vessel  is  bound 
by  a  contract  of  affreightment,  and  the  owner, 
as  well  general  as  special,  by  the  bill  of  lading, 
neither  the  general  owner  nor  his  interest  can  be 
bound  by  a  false  and  fraudulent  bill  of  lading 
executed  by  the  master  at  the  instigation  of  the 
special  owner  for  cargo  not  received,  the  general 
owner  being  no  party  to  the  fraud.  Hickox  v. 
Buckingham,  18  How.  182. 

20.  Thus,  a  consignee  who  makes  advances 
in  good  faith  on  such  a  bill  of  lading  cannot  hold 
the  vessel  liable  as  against  such  general  owner. 
lb. 

21.  Nor  is  the  general  owner  estopped  to 
deny  the  receipt  of  cargo  by  the  master.    lb. 

22.  Although  the  master  may  compromise  or 
refer  a  question  of  salva^  if  he  cannot  consult 
the  owner  without  injunous  deUy,  yet  his  oou- 
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duct  therein  will  be  closely  scrutinized,  and  his 
contracts  will  not  bind  the  owner,  unless  they 
appear  to  be  such  as  a  discreet  owner  would 
make  in  like  circumstances ;  and  the  burden  of 
proof  is  on  those  who  set  up  his  authority. 
Houseman  v.  The  North  Carolina,  15  Pet.  40? 

23.  If  he  submit  to  arbitration,  it  must  be 
proved  that  the  arbitrators  were  suitable  persons, 
and  their  proceedings  fair.    lb. 

24.  The  master  nas  power  to  decide,  on  tlie 
facts  before  him,  whether  or  not  a  jettison  is 
necessaiT.    Lawrence  v.  Minium,  17  How.  100. 

25.  A  master  and  supercargo  who  has  agreed 
to  receive  certain  wa^,  a  comimssion,  and  a 
share  of  the  profits,  "  in  full  of  all  services  and 
privileges,"  cannot  traffic  on  his  own  account  for 
nis  own  benefit.  Mathewson  v.  Clarke,  6  How. 
122. 

26.  The  duty  of  a  master  to  the  owners  does 
not  compel  him  to  viohite  good  faith,  even  to  an 
enemy,  m  order  to  preserve  the  vessel  Hannay 
V.  Eve,  3  Cranch,  242. 

27.  Drafts  by  the  master  of  a  vessel  on  her 
owner  do  not  bind  the  vessel  unless,  independ- 
ently of  the  drafts,  she  would  be  bound  for  the 
debt,  even  though  they  express  on  their  face  that 
they  are  "  recoverable  against  the  vessel,  freight, 
and  cargo ; "  as,  for  instance,  where  drafts  are 
drawn  pursuant  to  a  fraudulent  conspiracy  be- 
tween tue  master  and  the  drawee,  and  indorsed 
to  one  who,  without  knowledge  of  the  fraud,  in 
good  faith  pays  value  for  them.  77ie  Woodland, 
104  U.  S.  180. 

28.  AHsceUaneous  Duties  and  Liabilities.'] 

The  master  of  a  vessel  which  touches  at  a  foreigu 
port  to  obtain  advices,  but  does  not  enter  or 
transact  any  business,  is  not  liable  to  the  penaltv 
imposed  by  the  act  of  February  28,  1803,  §  2  (2 
St3. 203),  for  omitting  to  deposit  his  register  with 
the  American  consul,  there  being  no  "  arrival " 
within  the  meaning  of  that  act.  Harrison  y. 
Vose,  9  How.  372. 

29.  The  master  of  a  steamboat,  held  not  liable 
for  injury  to  flour  arising,  possibly,  from  bad 
stowage  on  reloading  after  havine  unloaded,  to 
pass  a  bar,  it  being  the  duty  of  the  mate  to  see 
to  the  loading.    Mepham  v.  Biessel,  9  Wal.  370. 

30.  Where  the  nuister  is  general  owner  and 
also  owner  for  the  voyage,  he  cannot  commit 
barratry.  Marcardier  v.  Chesapeake  Insurance 
Co.,  8  Cranch,  39. 

Duties  of  Master  sailing  for  Blockaded  Port 
—  Inquiry. 

See  Blockade,  11  et  seq. 

Hostile  Trade  —  Necessity  for  Funds  to  pay 
Expenses  of  Ship. 
See  Tbadikg  with  Enext,  11. 

Liability  of  Master  for  Escape  of  Slaves. 
See  Bailment,  1. 

May  refuse  to  take  Goods  —  When, 
See  Charter-fa&tt,  6. 
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flUlFFlKtt — XA8TEB  —  continued. 
Power  to  hind  the  Otrnier  by  Bill  of  Lading  for 
Goods  not  received. 
See  Bill  of  Lading;  Cakrier — Con- 
tract OF  Carriage. 

Sale  by  Master  in  Case  of  Loss  —  What 
justifies. 

See  Insurance  —  Marine,  94  et  seq. 

Voluntary  Stranding  by  Master,  etc.,  to  save 
Associated  Interests, 
bee  Average. 

EBXFFtSO  —  0WHEB8HIP — Ownership  —  Sale 
and  Transfer  —  Mortgage  —  Part  Owners  — 
Shifts  Pavers."]  A  bill  of  sale  is  not  necessary 
to  pass  title  In  case  of  a  justiiSable  sale  of  a  vessel 
by  the  master  in  a  foreign  port.  The  Amelie,  6 
Wal.  18. 

2.  In  such  case  the  purchaser  takes  clear  of 
all  liens  which  attach  to  the  proceeds.    lb. 

3.  Although  a  bill  of  sale  accompanied  by 

Eossession  makes  title  prima  facie,  it  was  here 
eld  that,  in  the  circumstances,  there  should  be 
good  faith  and  a  valuable  consideration.  Hozey 
V.  Buchanan,  16  Pet.  216. 

4^  Under  the  civil  code  of  Louisiana,  the 
seller  of  a  vessel,  as  of  other  chattels,  is  responsi- 
ble for  secret  defects,  unknown  either  to  him  or  to 
the  purchaser,  and  the  purchaser  may  return  the 
vessel  and  sue  for  the  consideration,  or  retain 
it  and  sue  for  damages.  Bulkley  v.  Honold,  19 
How.  390 ;  Sturgis  v.  Honold,  Id.  393. 

5.  Sales  of  vessels  are  within  the  provisions 
of  the  code  regulating  sales  fl;enerally,  and  are 
not  froYenied  by  the  general  commercial  law. 
BuOdey  v.  Honold,  19  How.  390. 

6.  What  will  make  out  the  defence  of  a  bona 
fide  purchaser  without  notice.  Calais  Steam- 
boat Co.  V.  Scudder,  3  Black,  372. 

7.  Under  the  act  of  July  29,  1850  (9  Sts. 
440),  providing  that  a  mortgage,  etc.,  of  a  vessel, 
to  be  valid  against  a  subsequent  bona  fide  pur- 
chaser or  mortgagor,  sliall  be  recorded  in  the 
office  of  the  collector  of  customs  where  the  ves- 
sel is  registered  or  enrolled,  such  a  record  by 
its  own  force  gives  the  mortgagee  a  preference 
over  subsequent  purchasers  or  mortgagors,  with- 
out regard  to  any  formalities  prescribed  by  a  state 
statute  to  give  effect  to  chattel  mortgages. 
WhUe*s  Bant  v.  Smith,  7  Wal.  646. 

8.  The  port  where  such  record  should  be  made 
is  the  home  port  of  the  vessel,  whether  it  be  the 
port  of  last  registry  or  enrolment,  or  not.    lb. 

9.  That  act  is  within  the  power  of  congress 
to  regulate  commerce.    lb. 

10.  The  mortgage  of  a  vessel,  duly  recorded 
under  an  act  of  congress,  cannot  be  defeated  by 
a  subseauent  attachment  under  a  state  law  pro- 
viding tnat  such  a  mortgage  shall  not  be  valid 
without  delivery  of  possession  or  a  record  other- 
wise made.  Ahlrich  v.  ^tna  Insurance  Co., 
8  Wal.  491. 

11.  A  mortgage  of  a  vessel  of  the  United 
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States  is  not  rendered  invalid,  as  against  the 
parties  and  persons  having  actual  notice,  by  a 
failure  to  record  it.  Moore  v.  Simonds,  100  U.  S. 
145. 

12.  A  mortga^  out  of  possession  is  not  liable 
for  repairs ;  and  it  makes  no  di£Eerence  that  the 
vessel  is  registered  in  his  name.  Morgan  v. 
Shinn,  15  Wal.  105. 

13.  If  a  joint  owner  purchase  the  interest  of 
his  co-owner,  agreeiue  to  pay  the  debts  and  lia- 
bilities of  the  vessel,  he  will  be  held  to  pay  a 
note  before  given  by  such  co-owner  in  their 
joint  name,  for  a  sum  affreed  on  as  due  for  non- 
delivery of  cargo,  with  Bis  knowledge  and  with- 
out dissent  on  his  part,  although  tlicrc  were  no 
partnership  between  them.  Newell  v.  Nixon,  4 
Wal.  672. 

14^  A  sale  is  never  directed  on  a  dispute  be- 
tween owners;  the  majority  may  employ  the  ves- 
sel on  a  stipulation  for  her  saie  return ;  and  if 
they  decline  to  employ  her,  the  minority  may  do 
so  on  like  terms,  the  Orleans  v.  Phosbus,  11 
Pet.  175. 

15.  Ship's  papers,  and  documents  accompany- 
ing property,  found  on  board  the  private  ships  of 
foreign  nations,  are  but  prima  facie  evidence  of 
property,  and  of  no  force  when  shown  to  be 
fraudulent  United  States  v.  The  Andstad,  15 
Pet.  518. 

Lien  on  Ships  in  general — Advances '^  Re^ 
pairs  —  Supplies. 
See  Maritime  Lien. 

Lien  on  V&sel  under  Mortgage  —  Federal 
Question. 
See  Error  to  State  Ck)URT — Jurisdic- 
tion, 85. 

Owner  bound  to  keep  Vessel  in  Repair, 
See  Charter-party,  3. 

Owner*s  Lien  on  Return   Cargo  cannot  be 
waived  nor  displaced  by  Charterer  and  Mas- 
terfor  Advances  to  purchase  Cargo. 
See  Charter-party,  24. 

Owner  pro  hoc  vice  —  What  constitutes. 
See  Charter-party,  19  et  seq. 

Pledge  for  Repairs,  Supplies,  etc.  —  In  genr 
eral. 
Sec  Bottomry  and  Respondentia. 

Seizure  and  Condemnation  of  Vessel  as  Prize 
—  Liens  and  Mortgages  displaced. 
See  Capture. 

Transfer  of  Title  ^  Proof. 
See  Prize  —  Practice,  46. 

8HIPFIH0  —  BBGTJIATIOir  —  Registration  — 
Enrolment  —  License  —  Tonnage  Duties — 
Penalties  and  Forfeitures,  and  their  Remis- 
sion —  Practice,  Evidence,  etc. 
See  pi.  1-30. 

Regulations  for  Security  of  Passengers, 
See  pi  31,  32. 
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8HIPFIK0  —  BSGUIATIOir  —  continued. 

1.  Registration  —  Enrolment  —  License 

—  Tonnage  Duties  —  Penalties  and  Forfeitures, 
and  their  Remission  —  Practice,  Evidence,  etc."] 
Under  the  registry  act  of  December  31,  1792, 
§  4  ri  Sts.  289),  the  absolute  property  in  a  yes- 
sel  does  not  vest  in  the  United  States  on  the 
taking  of  the  false  oath.  Some  act  must  be 
done  manifesting  the  intention  of  the  govern- 
ment to  take  the  vessel  and  not  its  value. 
United  States  v.  Qrundy,  3  Cranch,  338. 

2.  If  the  government  elect  to  take  the  value 
of  the  vessel,  it  can  be  recovered  only  in  an 
action  against  the  person  who  committed  the 
offence ;  and  the  £Eu;t8  must  be  specially  declared 
on.    /&. 

3.  Section  27  of  that  act,  inflicting  a  forfeiture 
for  the  fraudulent  use  of  a  certificate  of  registry, 
applies  as  well  to  vessels  that  have  not  as  to 
those  that  have  been  previously  registered.  The 
Neptune,  3  Wheat.  601. 

4.  On  a  libel  under  that  act  for  that  offence, 
it  was  held  that,  in  the  circumstances,  the  ves- 
sel was  forfeited.    lb. 

5.  The  transfer  of  a  registered  American 
vessel  to  a  foreign  subject,  in  a  foreign  port, 
for  the  purpose  of  evading  the  revenue  laws  of 
the  foreign  country,  on  an  understanding  for 
reconveyance  to  the  person  so  transferring,  works 
a  forfeiture  of  the  vessel  under  section  16,  where 
the  certificate  of  registry  is  not  delivered  up,  as 
provided  in  section  /.  The  Margaret,  9  Wheat. 
421. 

6.  The  proviso  of  section  16  applies  to  the 
case  of  a  part  owner  of  the  ship  only,  not  to 
that  of  a  sole  owner.    Ih. 

7.  A  registered  vessel  which  continues  to 
use  its  register  after  such  a  transfer  is  liable  to 
forfeiture  under  section  27  for  using  a  register 
to  the  benefit  of  which  it  was  not  entitled.    Ih. 

8.  Where  the  oath  described  one  of  the 
owners  as  "  of  the  city  of  New  York,"  when  he 
was  domiciled  in  England,  it  was  held  that  the 
vessel  was  forfeited  under  section  4.  The  Venus, 
8  Cranch,  253. 

9.  On  a  libel  for  a  forfeiture  under  section 
27,  circumstauces  of  suspicion,  sufficient,  in  the 
opinion  of  the  court,  to  call  for  explanation,  be- 
ing shown,  and  the  claimant  neglecting  to  pro- 
duce documents  in  his  possession  which  would 
make  a  clear  case  for  the  government  or  for  him- 
self, the  vessel  was  condemned.  [Johnson,  J., 
dissenting.]     The  Luminary,  8  Wheat.  407. 

10.  It  an  American  vessel  be  sold  at  sea  to 
an  American  citizen,  she  is  not  thereby  for- 
feited. She  is  an  American  vessel  on  arriving 
in  port ;  and  a  new  register  need  not  and  can- 
not be  taken  until  tlie  old  one  is  surrendered. 
United  States  v.  Willings,  4  Cranch,  48. 

U.  The  act  of  December  23,  1852  HO  Sts. 
149),  authorizing  foreign  vessels  wreckea  in  the 
United  States,  and  afterwards  purchased  and  re- 
paired by  citizens  thereof,  to  be  registered  or  en- 
rolled, is  to  be  construed  as  a  part  of  our  system 
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of  registration  and  enrolment.     The  Mohawk^  3 

Wal.  566. 

12.  Under  the  act  of  March  2,  1831  (4  Sts. 
487),  regulating  the  foreijp  and  the  coasting 
trade  on  our  northern  frontiers,  an  enrolment  of 
a  vessel  engaged  therein  is  equivalent  to  both  en- 
rolment and  registry.    lb. 

13.  And  by  the  proviso  of  section  3  of  that 
act  the  penalty  of  forfeiture  prescribed  by  section 
27  of  the  registry  act  of  1792,  in  case  of  the  fraud- 
ulent use  of  a  certificate  of  registry,  is  applied 
in  case  of  a  like  use  of  a  certificate  of  enrolment. 
lb. 

14^  Hence,  under  those  acts,  a  Canadian  ves- 
sel scuttled,  raised,  and  repaired,  in  order  to  an 
enrolment  under  the  act  oi  1852,  and  finally 
fraudulently  so  enrolled,  is  liable  to  forfeiture.  lb. 

15.  A  vessel  built  in  Canada  but  owned  by 
citizens  of  the  United  States,  and  engaged  in 
bringing  the  products  of  Canada  into  ports  of 
the  United  States,  is  subject  to  forfeiture  under 
the  act  of  March  1, 1817  (3  Sts.  351),  which  pro- 
vides that  goods,  etc.,  shzul  not  be  imported,  ex- 
cept in  vessels  of  the  United  States  or  in  foreign 
vessels  belong[ing  to  citizens  or  subjects  of  the 
country  in  which  the  goods  are  produced.  Such 
a  vessel  is  not  a  vessel  of  the  United  States, 
without  registration;  nor,  in  the  absence  of 
papers,  can  she  be  deemed  a  Canadian  vessel,  and 
so  within  the  proviso  of  that  act  which  declares 
that  the  regulation  shall  not  extend  to  the  ves- 
sels of  a  nation  having  no  like  regulation.  The 
Merritt,  17  Wal.  682. 

16.  A  steamboat  employed  in  towing  and 
ligliterin^  between  the  lower  bay  of  Mobile  and 
the  city  is  engaged  in  the  coasting  trade  within 
the  meaning  of  the  act  of  February  18, 1793  (1 
Sts.  305),  providing  for  the  enrolment,  etc.,  of 
vessels  engaged  in  such  trade.  Foster  v.  Daven- 
port, 22  How.  244. 

17.  The  license  to  a  coasting  vessel  is  not  in- 
tended to  confer  the  natioual  character,  but  to 
give  permission  to  carry  on  the  coasting  trade. 
Gibbons  v.  Ogden,  9  Wheat.  1. 

18.  A  vessel  licensed  for  the  coasting  trade 
has  a  right  to  land  at  all  customary  landings  on  a 
navigable  river,  in  the  usual  pursuit  of  commerce. 
Conway  v.  Taylor,  1  Black,  603. 

19.  The  eui-olment  of  a  bill  of  sale  of  a  ves- 
sel is  not  necessary  to  pass  the  title,  but  only  to 
entitle  the  vessel  to  the  national  character.  Hozey 
V.  Buchanan,  16  Pet.  215. 

20.  If  part  of  an  American  vessel  be  sold  by 
parol  while  at  sea,  and  resold  to  the  vendor  on 
her  arrival  in  port  and  before  entry,  she  does  not 
lose  her  Amencan  character,  and  no  new  register  is 
necessary.  United  States  v.  WUlings,  4  Cranch,  48. 

21.  On  an  information  to  enforce  a  forfeiture 
of  a  vessel  for  vioktion  of  the  registry  laws,  the 
offence  must  be  proved  beyond  reasonable  doubt, 
the  rule  being  the  same  as  in  all  criminal  cases. 
The  Burdett,  9  Pet.  682. 

22.  The  plea  of  necessity  or  distress,  resorted 
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to  as  an  answer  to  a  case  wbich  oalls  for  a  forfeit- 
ure, must  be  made  out  by  the  claimant     The 
Josef  a  Segunda,  5  Wlieat.  338. 

23.  What  is  proof  of  foreign  ownership. 
The  BurdeU,  9  Pet.  682. 

24.  Br  the  general  maritime  law,  vessels  are 
responsible  for  the  unlawful  acts  of  their  masters 
and  crews,  even  to  the  extent  of  forfeiture  under 
positive  law.     The  Malek  Adhel,  2  How.  210. 

25.  The  French  tonnage  duty  act  of  May  15, 
1820  (3  Sts.  605),  did  not  inflict  forfeiture  of  the 
vessel  for  uon-pavment  of  the  tonnage  duty,  but 
leit  the  duty  to  be  collected  as  provided  in  tbe 
collection  act  of  May  2,  1799  (I  Sts.  648).  The 
Apollon,  9  Wheat.  362. 

26.  A  licensed  vessel  is  liable  to  forfeiture 
under  the  collection  act  of  February  18,  1793, 
§§  32,  33  (1  Sts.  316),  for  beiug  employed  in  a 
trade  other  than  that  for  which  she  is  licensed. 
The  Active  v.  United  States,  7  Cranch,  100. 

27.  But  her  cargo  is  not,  if  not  subject  to  duty, 
and  if  not  the  property  of  the  owner,  the  master, 
or  a  mariner  of  tiie  vessel,    lb. 

28.  A  vessel  cannot  be  seized  for  violation  of 
a  law  of  the  United  States  after  expiration  of  the 
law,  unless  some  S|)ectal  provision  therefor  be 
made  by  statute.     The  Helen,  6  Cranch,  203. 

29.  The  provision  of  Rev.  Sts.  {  5294,  au- 
thorizing the  secretary  of  the  treasury  to  remit 
penalties  for  vioktion  of  the  laws  relating  to 
steam  vessels,  and  to  discontiuue  prosecutions  to 
recover  such  penalties,  is  not  an  unconstitutional 
interference  with  the  president's  power  to  pardon. 
The  Laura,  114  U.  S.  411. 

30.  Nor  can  an  informer  deny  the  right  of  the 
secretary  to  remit  the  penalty  after  a  suit  for  its 
recovery  has  been  instituted,  the  statute  in  terms 
decUring  that  the  informer's  rights  are  held  sub- 
ject to  the  secretary's  power  of  remission.     lb. 

31.  Regidations  for  Security  of  Passen- 
gers.] The  act  of  March  30,  1852  (10  Sts.  72), 
"  to  provide  for  the  better  security  of  the  lives  of 
passengers  on  board  of  vessels  propelled  in  whole 
or  part  by  steam,"  etc.,  does  not  exempt  the 
owners  and  master  of  a  steam  vessel,  and  the  ves- 
sel, from  liability  for  injuries  caused  by  the  negli- 
gence of  its  pilot  or  engineer,  but  gives  an  ad- 
ditional remedy  against  those  officers.  Sherlock 
V.  Ailing,  93  U.  S.  99. 

32.  A  canal-boat  laden  with  coal  for  transpor- 
tation, having  on  board  the  master,  with  his  family, 
is  not  a  "  barge  carrying  passengers,"  within  the 
meaninff  of  f  4492,  Rev.  Sts.,  which  requires 
that  sucii  a  bar^e,  while  in  tow  of  a  steamer,  shall 
be  provided  with  "  fire-buckets,  axes,  life-pre- 
servers, and  yawls."  Eastern  Transportation 
Line  v.  Cooper,  99  U.  S.  78. 

Certificate  of  Registry  admissible  in  Action  on 
Policy  to  prove  Ownership. 
See  Insubakce  —  Majline,  147. 

Duty  of  Tonnage,  in  general. 
See  ToHKAGis  Dutt. 


8HIPFIH0  —  BBCFUIATIOir  —  continued. 
Invalid  Shipping  Regulation, 
See  Commerce,  59. 

Liability   of   Collector  for  detaining  Ship*s 
Papers. 

See  Collector  of  Customs,  5. 
Municipal  Power  to  regulate  Ships  in  Port. 

See  CoMMBKCB,  18, 19 ;  Municipal  Cob- 

POBATION  —  POWEBS  IN  GENERAL,  12. 

Neglect  of  Master  to  insert  in  Manifest  De- 
scription of  Foreign  Goods  —  No  Ground 
for  Forfeiture  under  Act  o/1793. 

See  Duties  —  Penalties  and  Forfeit^ 
URE8,  12,  13. 

Ocean  Steamer —  Where  taxable. 

See  Tax  —  Powee,  44,  45. 
Passengers  Head-money. 

See  CoMMEftCB,  3^8. 

Piracy  forfeits  National  Character,  and  sub- 
jects Ship  to  Forfeiture, 
See  Piracy,  6. 

Sale  of  Ship  suited  to  Privateering   not  a 
Breach  of  Neutrality,  etc. 
See  Neutrality,  1. 

Tax  on  Receipts  under  Internal  Revenue  Acts. 
See  Internal  Revenue  —  Persons  and 
Things  taxed,  104  et  seq. 


0  —  8EAMEV  —  Wa^  — -  Lien  far 
Wages  —  Agreements  —  Comfnissioner's  Fees."] 
Seamen  who  contracted  for  a  legal,  but  were  car- 
ried on  an  ille^,  voyage,  and  were  thereby  sub- 
jected to  imprisonment  in  a  foreign  port,  held 
entitled  to  tueir  wages  from  the  time  of  their 
shipment  to  that  of  their  return,  deducting  wages 
earned  in  an  intermediate  employment.  S&p- 
pard  V.  Taylor,  5  Pet.  676. 

2.  A  seaman  who  ships  for  a  voyage  in  viola- 
tion of  the  acts  prohibitmg  the  slave  trade  is  not 
entitled  to  his  wages  out  of  the  proceeds  of  the 
forfeited  vessel.  The  St.  Jago  de  Cuba,  9  Wheat. 
409. 

3.  The  claims  of  seamen  for  wages  are  to  be 
preferred  to  the  claim  of  the  government  for  a 
forfeiture,  where  the  parties  were  innocent  of  all 
knowledge  of  or  paftici|)ation  in  the  illegality  of 
the  voyage.    lb. 

4.  The  seaman's  lien  for  wages  attaches  on 
money  paid  by  a  foreign  government  for  the 
wrongful  seizure  of  the  vessel  and  the  loss  of  the 
freight,  and  may  be  enforced  in  the  admiralty 
a^nst  it,  altliough  it  be  in  the  hands  of  an  as- 
signee of  the  owner  with  notice.  Sheppard  v. 
Taylor,  5  Pet.  675. 

5.  The  maM;er  has  no  lien  on  the  vessel  for 
wages.     The  Orleans  v.  Phoebus,  11  Pet.  175. 

6.  It  is  not  necessary,  whether  under  the  re- 
vised statutes  or  under  the  acts  of  June  7,  1872, 
January  15,  1873  (17  Sts.  262,  410),  and  June 
9,  1874  (18  Sts.  64),  regulating  the  shipping 
and  discharge  of  merchant  seamen,  that  the 
agreement  which,  with  certain  exceptions,  the 


1761 


DIGEST  OF  DECISIONS. 


1762 


flHJFFinO  —  CTAVKIff  —  continued. 
master  of  a  vessel  bound  from  a  port  in  the 
United  States  to  a  foreign  port  is  required  to 
make  with  each  of  his  crew,  should  be  signed  in 
the  presence  of  a  shipping  commissioner,  where 
the  voyage  is  to  a  port  m  tiie  West  India  Ishinds. 
United  States  v.  The  Grace  Lothrap,  95  U.  8. 527. 

7.  A  vessel  engaged  iu  coastwise  voyages  be- 
tween Atlantic  ports  of  the  United  States  is  not 
within  the  purview  oi  the  act  of  June  7,  1872 
(17  Sts.  262);  and  one  who,  although  not  a 
shipping  conmiissioner,  ships  and  engages  sea- 
men for  such  a  voyage,  does  not  viohite  tne  pro- 
visions of  that  act.  United  States  v.  Smith,  95 
U.  S.  536. 

8.  The  exemption  from  the  payment  of  fur- 
ther fees,  under  Rev.  Sts.  {  45 IS,  which  pro- 
vides that  seamen  may  "  reship  and  sail  in  the 
same  vessel  on  another  voyage  without  the  pay- 
ment of  additional  fees  to  the  shipping  commis- 
sioner by  either  the  seaman  or  the  master,"  is 
not  limited  to  one  other  voyage  immediately  fol- 
lowing that  for  which  fees  were  paid,  but  extends 
to  all  subsequent  reshipment^  following  continu- 
ouslv.  Youfig  V.  American  Steamship  Co.,  105 
U.  8.  41. 

UOHAL  BSBYICS  —  Record  of  Officer — Admis- 
sible in  Evidence. 
See  Evidence  —  DocmiENTABT,  87. 

8IGHAT0BB — Contract — What  Contracts  re- 
quire Signature —  What  sufficient. 
See  Coin!JBLA.cT  —  What  constitutes, 
16, 17. 

8DI0LB  BILL — Assignment  —  Effect, 
See  Assignment  —  Effect. 

BSSOiLE  SHIP  —  What  is,  within  Meaning  of 
Prize  Act  of  1864. 
See  Captu&e — Gaptoe's  Rights,  etc., 
10. 

flLAHDSB —  In  general. 

See  Libel  and  Slanbeb. 

SLkVGiBTSBr-BffUBEB — Regulation  by  States — 
Police  Power. 
See  States  —  Rights  and  Powebs,  16. 

SLAVS  TBADS  —  Legality^  What  constitutes 
an  Offence  under  Acts  prohibiting  —  Matters  of 
Pleading  and  Practice."]    The  slave  trade  is  not 

Prohibited  by  the  law  of  nations.     The  Antelope^ 
0  Wheat.  66. 

2.  An  American  cruiser  cannot  lawfully  cap- 
ture a  foreign  vessel  enga^d  in  the  slave  traae 
in  violation  of  the  laws  of  its  own  country.  One 
nation  cannot  execute  the  penal  laws  of  another. 
lb. 

3.  Under  the  sUve-trade  act  of  1794  (1  Sts. 
347),  the  forfeiture  attaches  when  the  original 
voyage  b  begun  in  the  United  States,  and  is  not 


SLAVE  IBADS  —  continued. 

avoided  bv  a  subseauent  colorable  transfer  to  a 
foreign  sunject  and  ue  beginning  of  a  new  vovage 
from  a  foreign  port.  The  Plattsburgh,  10  Wneat. 
133. 

4.  It  is  not  necessary,  to  incur  the  forfeiture, 
that  the  equipment  for  the  voyage  be  completed 
in  a  port  of  the  United  States ;  it  is  enough  if 
any  preparation  be  made  for  such  unlawful  pur- 
pose.   Jb. 

5.  What  was  an  offence  incurring  a  forfeiture 
under  that  act.  The  Caroline  v.  United  States, 
7  Cranch,  496. 

6.  It  is  not  necessary  to  a  forfeiture  under  the 
slave-trade  acts  of  March  22,  1794  (1  Sts.  347), 
and  of  March  2,  1807  (2  Sts.  426),  that  the 
vessel  should  be  completely  fitted  for  sea,  but 
only  that  she  should  be  so  far  fitted  as  clearly  to 
manifest  the  intention.   The  EmUy,  9  Wheat.  3S1. 

7.  The  owner  of  slaves  taken  on  an  American 
vessel  captured  in  the  act  of  transporting  them 
from  one  foreign  port  to  another,  contrary  to  the 
provisions  of  the  act  of  Majr  10, 1800  (2  Sts.  71), 
IS,  in  eeneral,  precluded  m>m  chiiming  them  m 
the  federal  courts,  although  they  were  held  in 
servitude  according  to  the  laws  of  the  owner's 
country.     The  Meritio,  9  Wheat.  391. 

8.  Dut  if  the  offending  vessel  when  seized  and 
brought  in  for  such  offence  were  taken  from  the 
possession  of  a  non-commissioned  captor,  who 
had  seized  her,  and  was  then  taking  ner  in  for 
the  same  offence,  the  owner  of  the  slaves  may 
claim  them,  section  4  of  that  act  applying  only  to 
persons  interested  in  the  voyage  in  which  the 
vessel  is  employed  when  captured.    lb. 

9.  The  offence  contemplated  by  the  act  of  May 
10,  1800,  §§  2,  3  (2  Sts.  701),  is  the  voluntary 
service  of  an  American  citizen  on  a  vessel  bound 
to  the  coast  of  Africa  for  the  purpose  of  taking 
and  transporting  slaves  to  some  foreign  country 
with  knowledge  that  the  vessel  is  so  employed ; 
and  it  makes  no  difference  that  no  slaves  are  ac- 
tually transported.  United  States  v.  Morris,  14 
Pet.  464. 

10.  The  act  of  Pebruary  28.  1803  (2  Sts. 
283),  "  to  prevent  the  importation  of  certain  per- 
sons into  certain  states  wnere  bv  the  laws  thereof 
their  admission  is  prohibited,"  held  not  in  force 
in  the  territory  of  Orleans.  The  Amiable  Lucy, 
6  Cranch,  330. 

U.  The  act  of  March  2,  1807,  §  7  (2  Sts. 
428),  does  not  confer  on  the  seizing  officer  a 
right  to  participate  in  the  proceeds  of  vessels  or 
cargoes  seized  for  being  engaged  in  the  slave  trade, 
if  he  be  not  an  officer  of  an  armed  vessel  or  of  a 
revenue  cutter  of  the  United  States,  and  make 
the  seizure  as  such.  7%«  Josefa  Segunda,  10 
Wheat.  312. 

12.  Under  the  Louisiana  statute  of  March  13, 
1818,  only  the  commanding  officer  of  such  vessel 
or  cutter  is  entitled  so  to  participate.    lb. 

13.  It  is  sufficient  to  convict  the  owner  of  a 
vessel  indicted  under  the  act  of  April  20,  1818 
(3  Sts.  450),  for  fitting  her  out  for  the  slave 
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trade,  that  he  fitted  out  the  Tessel  through  his 
aspente,  although  not  personally  present,  united 
States  V.  Gooding,  12  Wheat.  460. 

14^  And  any  preparations,  however  incomplete, 
which  clearly  manitest  and  accompany  an  intent 
to  prosecute  a  voyage  for  such  trade,  constitute 
a  fitting  out  withm  the  meaning  of  that  act.    lb. 

15.  An  offence  under  that  act  is  a  misdemeanor, 
and  all  coucemed  tberein,  whether  present  or 
absent,  are  principals.    76. 

16.  That  act  aoes  not  apply  to  the  bringing 
home  to  this  country  of  a  person  of  color  who, 
having  been  domiciled  here  as  a  slave,  has  been 
abroad  with  his  master.  United  States  v.  Skiddy, 
11  Pet.  73. 

17.  An  indictment  under  that  act  for  fitting 
out  a  vessel  for  the  slave  trade,  alleging  that 
act,  need  not  specif v  the  particulars  of  tne  fitting 
out.     United  States  v.  Gooding,  12  Wheat.  460. 

18.  But  it  must  allege  that  the  vessel  was 
fitted  out  within  the  jurisdiction  of  the  United 
States.    lb: 

19.  An  allegation  therein  of  an  intent  that  the 
vessel  "  should  be  employed  "  in  the  slave  trade, 
is  defective ;  it  shoula  be  in  the  language  of  the 
statute,  "  with  intent  to  employ,"  etc.    lb. 

20.  Negroes  who  have  lawfully  regained  their 
liberty  by  taking  possession  of  a  Spanish  vessel 
on  which  they  were  illegally  confined,  should  not 
be  transported  to  the  coast  of  Africa  under  the 
act  of  March  3,  1819  (3  Sts.  632),  althougii 
taken  possession  of  and  brought  into  a  port  of 
the  United  States  by  a  government  vessel.  The 
Amistad,  15  Pet.  518. 

21.  Africans  taken  with  a  captured  slaver,  and 
not  proved  to  have  been  unlawfuUv  taken  by  the 
slaver  from  the  possession  of  a  foreigner,  were 
ordered  to  be  delivered  to  the  United  States. 
The  Antelope,  10  Wheat.  66 ;  The  Antelope,  12 
Wheat.  546. 

22.  And  they  should  be  delivered  uncondition- 
ally and  without  the  payment  of  expenses.  The 
Antelope,  12  Wheat.  546. 

23.  Possession  of  slaves  by  a  foreign  slaver  at 
the  time  of  an  illegal  capture,  considered  as  proof 
of  property  therein,    llie  A  ntelope,  10  Wheat.  66 . 

24.  Where  a  vessel  partially  equipped  for  the 
slave  trade  in  a  port  of  the  United  States  went 
to  a  foreign  port  to  complete  her  equipment  and 
thenoe  proceeded  on  her  voyage,  but  put  back 
into  a  home  port  for  repairs,  she  was  held  liable 
to  seizure  and  condemnation.  The  Reindeer, 
2  Wal.  383. 

25.  Where  persons  trade  to  a  coast  on  which 
the  slave  trade  is  carried  on,  they  should  keep 
their  operations  so  clear  and  distinct  in  character 
as  to  repel  tlie  imputation  of  a  purpose  to  engage 
therein.  The  Kate,  2  Wal.  360;  The  Sarah, 
Id.  366 ;  The  Weathergage,  Id.  375. 

26.  What  is  sufficient  evidence  to  justify  the 
forfeiture  of  a  vessel  as  prepared  for  the  purpose 
of  carrying  on  the  slave  trade,  or  as  being  en- 
gaged therein.    i&.;  The  Reindeer,  2  Wal.  383. 


SLATE  1S4BS  —  continued. 

Forfeiture  under  Act  of  1807  —  Pleading  — • 
Charge  in  Alternative, 
See  Abmi&alty  —  Pleading,  10, 11. 

8LAVSBT  —  In  general  —  Prohibition  —  C<wi- 
JUct  of  Laws  —  Sales,  etc. 
See  pi.  1-18. 

Manumission — What  constitutes,  etc. 
See  pi.  19-29. 

Fugitive  Slave  Laws. 
See  pi.  30-43. 

1.  —  In  general  —  Prohibition  —  Conflict  of 
Laws  —  Sales,  etc.']  Section  8  of  the  act  of 
March  6, 1820  (3  Sts.  548),  prohibiting  slavery 
in  the  territory  north  of  thirty-six  degrees,  thirty 
minutes,  north  latitude,  which  was  ceded  by 
France,  is  unconstitutioual  in  assuming  to  deprive 
persons  of  their  property  without  due  process  of 
law  and  without  compensation.  fMcLEAN  and 
Curtis,  J  J.,  dissenting.  1  Scott  v.  Sandford  [Dred 
Scott  Case\  19  How.  393. 

2.  A  slave  did  not  acquire  freedom  by  being 
carried  to  reside  indefinitely  with  his  master  iu 
that  territory.  [McLean  and  Curtis,  JJ.,  dis- 
senting.]   A. 

3.  Nor  did  residence  with  his  master  in  a  state 
where  slavery  was  forbidden  discharge  him  after 
his  return  to  a  slave  state,  the  law  of  the  latter 
state,  in  such  case,  being  conclusive  of  his  status 
as  to  freedom  or  slavery.  [McLean  and  Curtis, 
J  J.,  dissenting.]    lb. 

4^  The  rule  partus  sequitur  ventrem  is  uni- 
versally followed,  unless  there  be  something  in 
the  terms  of  the  instrument  which  disposes  of 
the  mother,  separating  the  issue  from  her.  Wil- 
liamson V.  Daniel,  12  Wheat.  568  ;  McCutchen 
V.  Marshall,  8  Pet.  220.  See  Fowler  v.  Mer- 
riU,  11  How.  375. 

5.  A  slave  brought  into  Maryland  does  not 
become  free  through  the  neglect  of  the  master  to 
prove  to  the  satisfaction  oF  the  naval  officer,  or 
collector,  that  such  sUve  had  resided  three  years 
in  the  United  States,  although  such  proof  he  re- 
quired by  a  statute  of  that  state  prohibiting  the 
bringing  in  of  slaves,  except  in  cases  of  such  resi- 
dence.    Scott  V.  Ben,  6  Cranch,  3. 

6.  The  Maryland  statute,  prohibiting  the  im- 
portation of  slaves  "for  sale  or  to  reside"  does 
not  apply  to  temporary  residence,  nor  to  impor- 
tation by  a  bailee.    Henry  v.  Ball,  1  Wheat.  1. 

7.  What,  under  the  act  of  June  24,  1812  (2 
Sts.  765),  and  the  Marybind  statute  of  1796,  is 
such  a  removal  into  Washington  County  in  the 
District  of  Columbia,  as  entitles  a  slave  to  free- 
dom.    Lee  V.  Lee,  8  Pet.  44. 

8.  Although  the  two  counties  of  the  District 
of  Columbia  are  under  the  same  political  organ- 
ization, yet  as  the  laws  of  Virginia  were  continued 
in  force  in  Alexandria  County,  and  the  laws  of 
Marvland  in  Washington  County,  a  person  who 
would  be  free  under  the  laws  of  Maryland  on  be- 
ing brought  within  that  state,  is  entitled  to  his 
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freedom  on  being  purchased  in  Alexandria  by  a 
resident  of  Wasmngton,  and  brought  into  the 
latter  county  for  sale;  and  it  makes  no  difference 
that  by  the  laws  of  Maryland  the  owner  could 
not  manumit  him  because  of  his  age.  Rhodes 
V.  BeU,  2  How.  397. 

9.  In  Vii-giuia,  by  the  statute  of  1758,  a  gift 
of  a  slave  was  invalid,  unless  in  writing  recorded. 
Spiers  v.  Willison,  4  Cranch,  398 ;  Ramsay  v. 
Lee.  Id.  401. 

10.  Under  the  Virginia  statute  of  December 
17,  1792,  a  slave  did  not  become  free  bv  being 
brought  into  that  state,  if  his  master,  within  one 
year  theraafter,  removed  thither  to  reside,  and 
took  tiie  oatii  prescribed  by  the  act.  SaHt  v. 
London,  3  Cranch,  324. 

11.  The  provision  in  the  constitution  of  Mis- 
sissippi of  1832,  concerning  the  introduction  of 
slaves  for  sale  was  directory  to  the  legislature 
merely,  and  not  operative  as  a  law  of  prohibi- 
tion, proprio  vigore.  [SToaY  and  Mc&inley, 
JJ.,  aisseuting.]  Groves  v.  Slaughter,  15  Pet. 
449 ;  Rowan  v.  Runnels,  5  How.  134 ;  Truly 
V.  Wanzer,  5  How.  141;  Sitns  v.  Hundley,  6 
How.  1 ;  Hardeman  v.  Harris,  7  How.  726. 

12.  Prior  to  the  abolition  of  slavery  in  Mis- 
sissippi, a  contract  there  made  between  a  slave 
and  his  master  neither  imposed  obligations  nor 
conferred  rights  on  either  party.  Hcul  y.  United 
Suites,  92  U.  S.  27. 

13.  What  amonots  to  proof  of  the  ownership 
of  slaves.    Amis  v.  Myers,  16  How.  492. 

14^  In  a  suit  for  freedom,  the  record  of  a  suit 
between  the  plaintiff's  mother,  brother,  and  sister, 
and  the  defendant's  intestate,  in  which  the  free- 
dom of  the  plaintiffs  was  established,  is  compe- 
tent evidence.     Vigel  v.  Naylor,  24  How.  208. 

15.  Its  probative  force  is  increased  by  parol 
testimony  tliat  the  plaintiff,  when  a  younff  child, 
and  her  mother,  were  in  the  possession  of  the  in- 
testate, that  they  were  brougnt  from  the  house  of 
one  who  by  his  will  manumitted  all  his  slaves,  and 
that  nnder  that  will  the  mother  received  her 
freedom.     Ih. 

16.  A  law  which  entirely  destroys  the  lemedv 
on  an  existing  contract,  as,  for  instance,  an  amend- 
ment to  a  constitution  which  provides  that  no 
court  shall  have,  and  that  the  legislature  shall 
not  ^ive,  jurisdiction  to  enforce  a  contract  the 
consideration  of  which  was  a  shive  or  the  hire 
thereof,  impairs  the  obligation,  and  is  so  far  void. 
[Cbasb,  C.  J.,  dissenting  from  the  application  to 
this  case.]  WhUe  v.  Hart,  13  Wal.  646 ;  Oshom 
y.  Nicholson,  Id.  654.  And  see  Sevier  v.  Haskell, 
14  Wal.  12. 

17.  A  promissory  note  given  for  a  slave  in  a 
shve  state  before  slavery  was  abolished  is  a  valid 
contract,  the  obligation  of  which  the  state  may 
not  impair.  [Chase,  C.  J.,  dissenting.]  White 
V.  Hart,  13  Wal.  646 ;  Osbom  v.  Nicholson,  Id. 
654. 

18.  A  note  given  in  Louisiana  in  1861  for 
the  price  of  slaves  is  valid,  and  a  suit  is  main- 
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tainable  thereon,  notwithstanding  a  subsequent 
statute  or  constitutional  amendment  declaring 
such  contracts  void.  Boyce  v.  Tabb,  18  Wat. 
546. 

19.  —  Manumission  —  What  constitutes, 
etc.]  In  Maryland,  a  devise  of  property,  real  or 
personal,  by  a  master  to  his  slave,  is  a  manumis- 
sion of  the  latter  by  necessary  implication.  Le 
Grand  v.  Damall,  2  Pet.  664. 

20.  In  that  state,  a  slave  eleven  years  old  was 
held  able  to  gain  a  sufficient  livelihood,  within 
the  meaning  of  the  statute  of  1796,  aud  to  be 
manumitted  by  the  will  of  his  master.     lb. 

21.  In  Maryland,  a  testator  may  charge  his 
real  estate  with  the  payment  of  his  debts  in  order 
to  render  a  manumission  of  his  slaves  by  the 
will  effectual  under  the  statute  of  1796,  as  with* 
out  prejudice  to  his  creditors.  Fenwick  v.  Chap' 
man,  9  Pet.  461. 

22.  In  Maryland,  an  order  of  the  orphans' 
court  empowenng  an  executor  to  sell  the  per- 
sonal estate  of  a  testator,  held  not  to  enable  him 
to  sell  slaves  manumitted  by  the  will,  the  real 
estate  being  sufficient  to  pay  the  debts.    76. 

23.  In  Maryland,  the  manumission  of  a  mother 
and  her  infant  child  is  allowed,  the  former  beuig 
in  griod  health  and  able  to  maintain  the  latter. 
Wallingsford  v.  AUen,  10  Pet.  583. 

24.  A  beouest  of  slaves  in  Maryland,  provid- 
ing that  the  legatee  should  "  not  carry  them  out 
of  the  state  ...  or  sell  them  to  an^r  one," 
coupled  with  a  "  will  aud  desire,"  that  in  such 
case  the  sUves  should  be  free  for  life^eld  a  valid 
conditional  limitation  of  freedom,  and  to  take  ef- 
fect as  to  one  of  them  on  sale  of  him  by  the 
legatee.     Williams  v.  Ash,  1  How.  1. 

25.  In  that  state,  a  bequest  of  freedom  to  a 
slave  is  a  specific  legacy,  and  may  be  made  on 
the  same  conditions  and  limitations  on  which  the 
property  in  him  may  be  limited  over  to  a  third 
person.    lb, 

26.  In  Maryland,  under  the  statute  of  1796,  a 
deed  of  manumission  not  recorded  within  six 
months  was  void,  and  on  the  cession  of  the  Dis- 
trict of  Columbia  that  law  was  adopted  as  the 
hw  of  Washington  County.  Miller  v.  Herbert,  5 
How.  72. 

27.  In  Tennessee,  under  the  statute  of  1801, 
the  executor  of  a  will  which  directs  the  manu- 
mission of  the  slaves  of  the  testator  may  apply  to 
the  county  court,  as  a  living  owner  might,  for  a 
sanction  of  such  manumission,  and  the  court  may 
sanction  it  on  his  application.  McCutchen  v. 
Marshall,  8  Pet.  220. 

28.  The  right  to  freedom  under  a  will  may  be 
tried  in  an  action  at  law  a^inst  the  executor  at 
the  instance  of  the  manumitted  slave.  Fenwick 
V.  Chapman,  9  Pet.  461. 

29.  And  in  such  an  action  the  executor  may 
admit  the  existence  of  real  assets  sufficient  to  pay 
the  debts  of  the  testator.    lb, 

30.  —  Fugitive  Slave  Laws.]  The  fujritive 
slave  law  6f  February  12,  1793  (1  Sts.  302),  is 
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constitutional.  Prigg  v.  Pennsylvania,  16  Pet. 
639;  Jones  v.  Van  Zandt,  5  How.  215. 

31.  It  is  not  ill  conflict  with  tlie  ordinance  of 
1787  for  tbe  goyemment  of  tlie  territory  north- 
west of  the  Omo.  Jones  ▼.  Van  Zandt^  5  How. 
215. 

32.  Any  OTert  act  showing  an  intention  to 
elude  tbe  master  or  his  agent,  and  calcukted  to 
attain  that  end,  is  a  "harboring/*  witbin  the 
meaninff  of  that  law.    Ih, 

33.  It  was  not  necessary,  under  that  act,  that 
the  notice  that  the  person  harbored  was  a  fugitive 
from  justice  shouloi  be  in  writing,  nor  published 
in  a  newspaper ;  it  might  be  acquired  from  the 
slave  himself.    lb, 

34^  Nor  was  it  necessary  that  the  notice 
should  be  preceded  or  accompanied  by  a  claim.  Ih, 

35.  Suusequent  recovery  of  the  slave  was  no 
bar  to  an  action  for  the  penalty  for  harboring 
him.    lb. 

36.  The  declaration  herein  for  the  penalty  for 
harboring  a  fugitive  slave,  contrary  to  the  act  of 
February  13,  1793  (1  Sts.  302),  held  to  suffi- 
ciently aver  that  the  slave  was  a  fugitive  from 
labor  and  that  the  defendant  harbored  him,  and 
to  be  otherwise  sufficient.     lb, 

37.  Section  4  of  that  act  was  repealed  as 
to  the  penalty  thereby  imposed  by  the  act  of 
September  18,  1850  (9  Sts.  462).  Norris  v. 
Crocker,  13  How.  429. 

38.  That  act,  known  as  the  "  fugitive  slave 
law,"  is  constitutional.  AbUman  v.  Booth,  21 
How.  506.      - 

39.  An  acnon  thereunder  for  a  penalty,  pend- 
ing at  the  time  of  the  repeal,  was  thereby  barred. 
Norris  v.  Crocker,  13  How.  429. 

40.  A  commissioner  of  the  United  States  had 
authoritf  to  examine  and  commit,  for  the  action 
of  the  district  court  and  its  grand  jury,  a  pris- 
oner charged  with  an  offence  against  the  fugitive 
slave  law  of  1850.  Ableman  v.  Booth,  21  How. 
606. 

41.  Tlie  constitution  conferred  upon  the  own- 
ers of  slaves  entire  authority  to  seize  and  recap- 
ture them  in  any  state  in  the  Union,  whenever 

^they  could  do  so  without  a  breach  of  the  peace 
or  illegal  violence.  Prigg  v.  Pennsylvania,  16 
Pet.  539. 

42.  The  states  have  no  power  to  legislate  con- 
cerning the  extradition  of  fugitive  slaves,  that 
power,  under  the  kst  clause  of  section  2  of  ar- 
ticle 4  of  the  constitution,  being  exclusively  in 
congress.  [Taney,  C.  J.,  and  Thompson  and 
Wayne,  JJ.,  dissenting.]    lb. 

43.  A  state  law  which  punishes  for  harboring 
a  fugitive  slave,  or  for  preventing  a  Uwful  re- 
taking by  the  lawful  owner,  is  not  in  conflict  with 
the  constitution  nor  with  the  fugitive  slave  law  of 
1793.    1/oore  V.  72/moM,  14  How.  13. 

Carrier  of  Slavss  —  LiabtUty. 

See  Carbier  —  Passenoebs  and  theib 
Effects,  19. 


BLAVEBT  —  continued. 
Hirer  of  Slaves  —  Liability  for  their  Escape. 
See  Bailment,  1. 

Right  of  Slave  to  Freedom  under  Ordinance 
of  1787,  etc.  —  Federal  Question. 
See  Earor  to  State  Court  —  Jurisdic- 
tion, 118,  122,  123. 

Rights  to  Slaves  — Bar  of  Statute  of  Limita- 
tions. 
See  Limitations  —  Statutes,  55  et  seg. 

Title  by  Possession,  when  may  be  set  up  in 
another  State. 
See  Ck)NFucT  of  Laws,  13. 

Warranty  "  Slave  for  Life  *'  not  broken  by 
Emancipation. 
See  Sale  —  Warranty,  7. 

SOU)  —  Meaning  of  the  Word, 

See  Internal  Revenue — Assessment 
AND  Collection,  3. 

SOVZBEIGIITT  —  Change  by  Conquest  —  Effect 
on  Rights  to  Property. 
See  War,  1^  et  seq. 

Change  does  not  affect  Rights  in  the  Soil,  etc. 
See  District  of  Columbia,  7 ;  Inter- 
national Law,  18. 
Change  —  Effect  on  Rights  in  Property. 

See  Treaty,  2,  6. 
Eminent  Domain  —  Power  to  destroy  the  Use 
of  Public  Quays. 
See  New  Orleans. 

Existence    of  Sovereignty,  etc,  —  Political 
Questions. 
See  Federal  Courts — Jurisdiction,  21 
et  seq. 

Federal  Government  —  Powers,  etc.  —  In 
general. 
See  United  States  «- In  gbneral. 

In  general. 

See    International     Law;     States; 
United  States. 

Notes  a  Legal  Tender,  etc.  —  Power  to  make. 
See  Tender,  13. 

Rebellion  —  Power  of  Sovereign  in  Case  of. 
See  Rebellion. 

Seizure  on  High  Seas  for  Breach  of  Munici- 
pal Regulation  —  Want  of  Potoer. 

See  International  Law,  3,  4. 
State  Sovereignty. 

See  States  —  Union,  6. 

SPADT —  Treaties  —  In  general. 
See  Treaty. 

8PAHI8H  0BAHT8  —  Public  Lands  —  Lands  in 
Louisiana,  etc.  —  In  general. 
See  Lands  of  United  States  —  Con- 
flicting Claims;  Lands  of  United 
States  —  Grants  from  Former  Gov- 
ernments. 
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BPXCIAL  BAIL  —  In  general. 
See  Bail,  6-10* 

SPECIAL  YEBBICfl — In  general. 

See  Tkial  — Tkial  by  Juet,  9S,  99. 

8FBOIFI0  TEBfOSlCAirCB — When  compelled — 
General  Rules  —  7Yme  of  the  Essence  of 
the  Contract —  Part  Performance — Laches 
—  Particular  Cases, 
See  pi.  1-46. 
Parties  —  Practice  —  Decree, 
See  pi.  47-72. 

1.  When  compelled — General  Rules  — 

Titne  of  the  Essence  of  the  Contract  —  Part 
Performance  —  Laches  —  Particular  Cases.] 
Equity  will  not  compel  specific  performaace  un- 
less the  vendor  can  make  a  good  title  to  all  the 
land  contracted  to  be  sold,  or  unless  the  case  be 
proper  for  compensation.  Hepburn  y.  Auld,  6 
Crancb,  262 ;   Watts  v.  Waddle,  6  Pet.  3S9. 

2.  Specific  performance  may  be  compelled  if 
the  vendor  can  give  a  good  tiue  at  the  time  of 
the  decree,  although  he  had  not  a  good  title  at 
the  time  when,  by  the  contract,  the  land  ought 
to  have  been  conveyed.  Hepburn  v.  Auld,  5 
Cranch,  262  ;  Hepburn  v,  Dunlop,  1  Wheat.  179. 

3.  Equity  will  not  relieve  where  the  complain- 
ant is  in  fault,  and  where  it  is  impossible  to  rein- 
state the  parties.  Pratt  v.  Carroll,  8  Cranch,  471. 

4.  He  who  asks  for  a  specific  performance 
must  be  in  a  condition  to  pertorm  himself.  Mor- 
gan V.  Morgan,  2  Wheat.  290. 

5.  In  general,  mere  excess  of  price  over  value 
will  not  prevent  specific  performance.  Cathcart 
V.  Robinson,  5  Pet.  264. 

6.  Either  party  may  have  a  specific  perform- 
ance, if  he  appear  to  have  performed  in  good  faith, 
and  in  proper  time.   Watts y.  Waddle,  o  Pet.  389. 

7.  Equity  will  not  lend  its  aid  to  enforce  a  con- 
tract in  favor  of  those  who  have  obtained  it  by 
fraud.     Kitchen  v.  Raybum,  19  Wal.  254. 

8.  If  the  terms  of  the  contract  be  not  so  pre- 
cise that  neither  party  can  reasonably  misunder- 
stand them,  specific  performance  will  not  be 
decreed.     Colson  v.  Thompson,  2  Wheat.  336. 

9.  So  if  the  contract  be  vague  or  uncertain, 
or  fhe  evidence  to  establish  it  be  insufficient,  the 
parties  will  be  left  to  their  legal  remedy,  lb. 
And  see  Lee  v.  Dodge,  5  Wal.  808. 

10.  If  it  be  at  all  doubtful  whether  a  negotia- 
tion resulted  in  a  concluded  agreement,  specific 

ferformance  will  not  be  decreed.    Carr  v.  Duval, 
4  Pet.  77.   And  see  Lee  v.  Dodge,  6  Wal.  808. 

11.  Nor  where  the  land  to  be  conveyed  cannot 
be  identified.     Preston  v.  Preston,  95  U.  S.  200. 

12.  Change  in  the  value  of  the  property  con- 
tracted for  between  the  date  of  the  contract  and 
the  time  when  its  execution  is  demanded  will  not 
prevent  a  specific  performance,  where  the  con- 
tract, when  made,  was  fair  and  the  circumstances 
were  unobjectionable.  Willard  v.  Tayloe,  8  Wal. 
557. 


SFECmO  FSBTOBMAICB  —  continued, 

13.  The  plaintiff  must  prove  that  he  has  per- 
formed, or  offered  to  perform,  on  his  part,  the 
acts  which  t;onstituted  the  consideration  of  the 
defendant's  promise.  Colson  v.  Thompson,  2 
Wheat.  336;  Dorsey  v.  Packwood,  12  How. 
126 ;  Boone  v.  Missouri  Iron  Co.,  17  How.  340. 

l4  Specific  performance  of  an  agreement  to 
convey  in  consiaeration  of  payments  to  be  made 
out  of  the  profits  of  the  land  will  not  be  enforced, 
there  being  a  want  of  mutuality.  Dorsey  v. 
Packwood,  12  How.  126. 

15.  Although,  in  general,  courts  of  equity 
will  enforce  specific  performance  where  the  con* 
tract  is  plain  and  was  executed  under  circum- 
stances free  from  objection,  still,  such  relief  is 
not  matter  of  absolute  right,  but  rests  in  a  dis- 
cretion to  be  exercised  on  consideration  of  all 
circumstances.  King  v.  Hamilton,  4  Pet.  311 ; 
Willard  v.  Tayloe,  8  Wal.  657. 

16.  Although  parties  may  sometimes  be  re- 
mitted to  a  court  of  law  in  case  of  a  contract  for 
specific  property  where  the  contract  has  become 
incapable  of  performance,  it  is  otherwise  where 
the  remedy  at  law  is  not  as  complete  and  effectual 
as  equity  may  give.    May  v.  Ze  Claire,  11  WaL 

217. 

17.  In  equity,  time  may  be  dispensed  with,  if 
not  of  the  essence  of  the  contract.  Hepburn  v. 
Auld,  5  Cranch,  262. 

18.  Time,  considered  as  of  the  essence  of  the 
contract.     Secombe  v.  Steele,  20  How.  94. 

19.  Failure  to  perform  on  the  appointed  daj 
will  not,  of  itself,  deprive  the  party  failing  of  his 
right  to  a  specific  performance,  if  ne  remain  able 
to  perform  on  his  part.  Brashier  v.  Gratz,  6 
Wheat.  528. 

20.  But  if  circumstances  be  so  changed  that 
he  cannot  be  put  in  the  same  situation  that  he 
would  have  been  in  had  the  contract  been  duly 
performed,  the  parties  will  be  left  to  their  remedy 
at  law.    lb. 

21.  Where  the  vendor  was  to  convey  and 
take  a  mortgage  on  the  land  for  part  of  the 
purchase-money,  and  he  failed  to  convey,  it  was 
held  that  he  should  be  treated  as  a  mortgagee  so 
far  as  the  effect  of  lapse  of  time  was  concerned^ 
and  that  he  could  not  avoid  the  contract  because 
the  purchaser  did  not  pay  on  the  day.  Taylor  7« 
Longworth,  14  Pet.  172. 

22.  Where  time  is  not  of  the  essence  of  the 
contract,  equity  will  give  specific  performance, 
although  the  time  has  expired,  if  there  have  been 
no  laches.    lb. 

23.  Where  it  plainly  appears  that  time  was  a 
material  consideration,  and  that  it  was  intended 
that  the  rights  thereunder  should  depend  on 
punctual  performance,  ec^uity  will  not  make  a 
different  rule  for  the  parties.  Thus,  if  on  a  sale 
of  land  on  credit  it  be  provided  that  on  a  failure 
to  pay  promptly  the  veudor  may  rescind  and  sue 
for  rent,  equity  will  not  relieve  the  purchaser 
from  the  effect  of  a  failure  so  to  perform.  Stin- 
son  T.  Dousman,  20  How.  461. 


1771 


DIGEST  OF  DECISIONS. 


1772 


BFECIFIO  PXKFORMAHCX  —  continued, 

24^  Where  a  parcliaser  made  partial  payments, 
entered  into  possession,  and  made  improvements, 
be  was  held  entitled  to  a  specific  performance, 
althoogh  the  fnll  sum  was  not  paid  within  the 
time  prescribed,  there  being  nothing  to  show 
that  time  was  of  the  essence  of  the  contnict.  Ahl 
Y,  Johwton,  20  How.  511. 

25.  Where  one  who  has  agreed  to  purohase 
declines  to  pay  on  the  day  agreed  on,  saying  only 
that  he  is  not  prepared  to  do  so,  he  will  be 
deemed  to  have  waived  any  objection  to  the  suf- 
ficiency of  the  coveuauts  in  the  conveyance 
tendered ;  and  where  he  has  been  and  is  in  pos- 
session, he  will  be  deemed  to  have  waived  also 
any  objection  on  the  score  of  deferment  of  a 
tender  of  conveyance  until  after  the  day  on  which 
notes  to  have  been  given  for  the  puroliase-money 
at  the  time  agreed  on  for  conveyance  would  have 
matured.     Gregg  v.  Vm  Phtd,  1  Wal.  274. 

26.  Specific  performance  of  an  agreement  for 
an  exchange  of  lands  enforced.  Mclver  v.  Kyger, 
8  Wheat.  53. 

27.  One  who  claims  under  a  lost  unacknowl- 
edged deed  may  have  a  decree  for  specific  per- 
formance against  the  original  vpudor  and  sunse- 
quent  purohasers  with  notice.  Findlay  v.  Hinde, 
1  Pet.  241. 

28.  Where  the  purehaser  entered  into  the 
contract  of  sale  in  the  belief  that  he  could  re- 
lieve himself  from  performance  by  paying  a  cer- 
tain penalty,  and  the  vendor  knowing  of  that 
belief  assented  to  a  reduction  of  the  penalty  on 
the  purchaser's  8Uj;gestion,  to  enable  the  pur- 
chaser to  relieve  himself  from  the  contract  on 
forfeiture  of  a  less  sum,  it  was  held,  on  a  bill  by 
the  vendor  for  specific  performance,  that  the 
vendor  could  not  nave  the  aid  of  the  court  for 
that  purpose  if  the  purchaser  would  pay  the 
penalty.     Caihccurt  v.  Robinson,  5  Pet.  264. 

29.  In  a  suit  for  title,  it  appeared  that  the 
plaintiffs  purchased  in  good  faith  from  one  who 
had  no  title,  but  whose  grantor  afterwards  bar- 
gained with  the  defendant,  the  true  owner,  for  a 
confirmation  of  the  first  sale  on  payment  of  a 
certain  sum.     It  was  held  that  there  was  a 

Srivity  of  contract  between  the  plaintiffs  and  the 
efendant,  but  that  the  plaintiffs  must  pay  that 
sum  before  thev  could  compel  the  defendant  to 
make  a  title ;  that  the  phuntifis  were  not  liable 
for  interest'  accrued  before  they  received  notice 
of  the  obligation  to  pay  that  sum ;  that  they 
were  not  guilty  of  Uiches  for  not  coming  into 
equity  while  in  possession  in  good  faith;  and 
that  thev  were  not  bound  to  tender  that  sum 
before  filing  their  bill.  Buehannon  v.  Upshaw, 
1  How.  56. 

30.  Where  one  is  entitled  to  a  specific  per- 
formance on  payment  of  a  certain  sum,  and  there 
is  uncertainty  as  to  the  kind  of  money,  whether 
paper  or  coin,  in  which  it  should  be  paid,  a  bill 
may  be  filed  submitting  that  question  to  the 
court.     WUlard  v.  Tayloe,  8  Wal.  567. 

31.  Equity  will  enforce  specific  performance 


8PECIFI0  FSBIXXBMAVGE  —  continued, 
of  an  agreement  to  give  to  one  who  is  about  to 
marry  the  promisor's  son,  an  improvident  person, 
a  lot  of  ground  on  which  the  promisee  agrees  to 
build  a  house  for  herself  and  her  family,  with  her 
separate  funds,  possession  having  been  given  and 
the  house  built.    Neale  v.  Neale,  9  Wal.  1. 

32.  SerMe  that  specific  performance  wiU  not 
be  denied  of  a  contract  contemplating  a  continu- 
ous perpetual  performance,  or  a  performance  ex- 
tending over  an  indefiuite  penod,  where  the 
contract  was  fair  when  made,  merely  because  by 
change  of  circumstances  it  has  become  less  bene- 
ficial to  one  of  the  parties.  Rutland  Marble  Co, 
v.  Ripley,  10  Wal.  339. 

33.  A  specific  performance  will  not  be  en- 
forced in  favor  of  a  grantor  who  has  disregarded 
his  own  reciprocal  obligations,  as  where  he  has 
unlawfully  and  fraudulently  re-entered;  nor  where 
the  duties  of  the  grantee  are  continuous  and  in- 
volve tlie  exercise  of  labor,  skill,  and  cultivated 
judgment,  as  where  he  is  annually  to  deliver  out 
of  quarries  in  the  land  a  certain  quantity  of  mar- 
ble of  specified  kinds  in  blocks,  the  accordance 
of  whicu  with  the  contract  the  court  for  that 
reason  cannot  determine ;  nor  where  there  is  a 
want  of  mutuality,  as  where  the  grantor  may 
abandon  the  contract  on  giving  certain  notice ; 
nor  where  the  grantor  has  a  complete  remedy  by 
an  action  at  law  on  his  contract  or  by  a  re-entry 
under  a  right  reserved  in  his  deed.    lb. 

34.  A  purchaser  of  land  cannot  enforce  specific 
performance  of  a  contract  to  convey,  if  ne  has 
permitted  the  vendor  to  convey  in  trust  to  secure 
bis  own  indebtedness,  with  a  power  to  sell.  Such 
acquiescence  is  a  waiver  of  the  right  to  a  con- 
veyance, or,  at  least,  a  subordination  of  the  right 
to  the  interest  of  those  for  whose  benefit  tlie 
trust  deed  was  given.  Preston  v.  Preston,  95 
U.  S.  200. 

35.  Where  an  express  company  lent  to  a  rail- 
road company  a  large  sum  to  repair  and  equip  its 
road,  the  railroad  company  stipulating  to  lurnish 
facilities  for  the  transaction  of  the  express  busi- 
ness of  the  lender,  compensation  therefor  to  be 
credited  on  the  loan  until  payment  should  be 
made,  and  the  railroad  company  afterwards  con- 
veyed its  property  in  trust  to  secure  a  debt,  and 
the  creditor,  in  a  foreclosure  suit,  procured  the 
appointment  of  a  receiver,  it  was  held  that  a  de- 
cree for  specific  performance  of  the  contract 
would  not  be  decreed  against  the  receiver,  for 
the  reason  that,  were  a  decree  made,  a  payment 
of  the  loan  would  make  the  decree  a  nullity,  and 
for  the  further  reason,  that  a  specific  performance 
would  be  a  form  of  satisfaction  or  payment  which 
the  receiver  would  not  be  required  to  make. 
Southern  Express  Co,  v.  Western  North  CarO' 
lina  RaUroad  Co.,  99  U.  S.  191. 

36.  Where  parties  settle  their  differences,  the 
creditor  releasing  liens,  etc.,  and  the  debtor  mak- 
ing payments  and  agreeing  to  obtain  partition  of 
land  in  which  he  has  an  undivided  interest,  and 
to  convey  the  part  set  off  to  him  at  a  price  to  be 
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agreed  on  by  arbitrators  to  be  appointed  by  both, 
and  tbe  debtor  dies  without  the  partition  having 
been  had,  equity  will  not  refuse  to  euibroe  spe- 
ciQc  performance  of  the  agreement  because  of  the 
provision  for  arbitration  concerning  the  price. 
Gunton  v.  Carroll,  101  U.  S.  426. 

37.  Part  performance,  in  some  circumstances, 
will  induce  tne  court  to  give  relief.  Brashier  t. 
Grau,  6  Wheat.  628. 

38.  But  not  where  much  time  has  elapsed, 
where  the  complainant  has  failed  to  perform, 
where  there  has  oeen  a  great  change  in  the  title 
and  value  of  the  land,  and  where  the  comphunant 
could  not  have  been  compelled  to  perform.    Jb, 

39.  When  part  performance  will  take  a  con- 
tract for  an  exchan8:e  of  lauds  out  of  the  statute 
of  frauds.     Caldwell  v.  Carrington,  9  Pet.  86. 

40.  To  take  a  contract  for  the  exchan^  of 
lands  out  of  the  statute  of  frauds,  the  plaintiff 
must  make  full  and  indubitable  proof  of  the  con- 
tract, of  payment  or  tender  of  consideration,  of  a 
part  performance  such  that  a  rescbsion  would  be 
a  fraud  on  the  other  party,  and  of  delivery  of 

Sossession  pursuant  to  the  contract.    Purcell  v. 
liner,  4   Wal.    613.     And   see    WiUiam  v. 
Morris,  95  U.  8.  444. 

41.  Where  A.  agrees  to  exchange  his  land  for 
B.*s  land  and  a  sum  of  money,  and  A.  performs, 
and  B.  performs  in  part,  A.  may  have  a  decree 
for  specific  performance,  whether  the  memoran- 
dum of  agreement  is  sufficient  to  satisfy  the  stat- 
ute of  frauds  or  not.  Biaelow  v.  Armes,  108 
U.  S.  10. 

42.  Part  performance  by  the  vendee  and  ac- 
quiescence by  the  vendor  will  prevent  the  latter 
from  putting  an  end  to  the  contract  at  his  mere 
will.     Taylor  v.  Longioorth,  14  Pet.  172. 

43.  The  statute  of  frauds  cannot  be  set  up  as 
a  defence  to  an  action  to  compel  performance  of 
a  formal  item  of  an  agreement,  where  the  con- 
tract has  been  fully  performed  by  the  plaintiff, 
and  also  by  the  defendant  except  as  to  such 
item.     Swain  v.  Seamens,  9  Wal.  254. 

44.  A  purchaser  of 'land  cannot  enforce  spe- 
cific psrformance  of  the  contract  to  convev  where 
he  has  been  guilty  of  laches  in  bringing  his  suit, 
and  delay  for  a  period  which  would  oar  an  action 
at  law  for  the  property  would  amount  to  laches 
except  under  special  circumstances.  Preston  v. 
Preston,  9SV.  S.  200. 

45.  Specific  performance  will  not  be  decreed 
after  seven  years,  although  the  complainant  have 
expended  a  hrge  sum  in  part  performance,  al- 
though the  first  default  were  on  the  part  of  tlie 
defendant,  and  although  that  default  probably 
prevented  completion  of  performance  on  the  part 
of  the  complainant,  circumstances  having  so 
changed  that  neither  party  could  derive  from 
performance  the  benefits  originally  expected. 
Prait  V.  Carroll,  8  Cranch,  471. 

46.  Specific  performance  will  not  be  decreed, 
if  there  nave  been  delay  amounting  to  laches  on 
the  part  of  the  phuntiff,  especially  if  the  value  of 
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the  property  have  changed  and  new  interests 
have  intervened,  although  time  be  not  of  the  es- 
sence of  the  contract.    Bolt  v.  Rogers,  8  Pet.  420. 

47. Parties — Practice  —  Decree.]    All 

the  co-heirs  of  the  deceased  vendor  are  necessary 
parties  to  a  suit  by  the  purchaser  for  specific 
performance,  or  indemnity  m  lieu  thereof.  Mor- 
gan V.  Morgan,  2  Wheat.  290. 

48.  To  a  bill  for  specific  performance  of  a 
contract  to  convey  knd  the  vendor  is  a  necessary 
party,  although  he  have  parted  with  all  title  to 
persons  who  are  made  parties.  Findlag  v. 
Hinde,  1  Pet.  241. 

49.  Whether  a  sub-purchaser  of  a  part  of  the 
land  from  the  vendee  oe  a  necessary  party  to  a 
bill  by  the  vendee  for  specific  performance  or  not, 
(he  vendor  cannot  object  to  his  joinder,  if  it  will 
not  affect  his  rights.  Taylor  v.  Longworth,  14 
Pet.  172. 

50.  A  decree  for  specific  performance  carries 
the  title  as  against  juagment  creditors  of  the  de- 
fendant who  became  such  pendente  lite,  Secombe 
V.  Steele,  20  How.  94. 

51.  Any  right  such  creditors  may  have  to 
money  paid  into  court  by  the  complainant  should 
be  asserted  in  that  court  at  that  time,  and  not  sub- 
sequently by  adversary  proceedings  at  law.    Ih. 

52.  In  general,  the  parties  to  the  contract  are 
the  only  proper  parties  to  a  suit  for  specific  per- 
formance. Hence,  to  a  bill  filed  by  the  promisee 
alone,  the  promisor  cannot  object,  m  the  absence 
of  special  circumstances,  on  the  ground  of  the  non- 
joinder of  one  to  whom  the  promisee  has  assigned 
a  partial  interest  Willard  v.  Tayloe,  8  WaL 
567. 

53.  Where  a  lessee  under  a  lease  with  a  oov- 
enant  to  convey  in  fee  on  payment  of  a  certain 
sum  dies  intestate,  and  the  lessor  takes  possession 
without  right  and  receives  rents,  the  heir  may 
sue  alone,  tnere  being  no  personal  representative, 
for  an  account  and  a  conveyance  on  payment  of 
the  balance  of  the  stipulated  sum.  Proul  v. 
Roby,  15  Wal.  471.      ^ 

54.  Where  one  having  made  a  will  devising 
land  to  another  for  Ufe  and  over  to  the  executor 
in  trust  to  support  a  contingent  remainder  iu  fee, 
afterwards  makes  a  contract  to  sell  to  another 
who  enters  and  pays  part  of  the  purchase-money, 
the  devisee  of  the  life  estate  may  maintain  a  bill 
against  the  purchaser  and  the  executor,  he  hav- 
ing qualified,  to  enforce  a  specific  performance. 
Bissell  V.  Heyward,  96  U.  8.  580. 

55.  The  defence  of  the  statute  of  frauds  to  a 
bill  for  specific  performance  may  be  made  at  the 
hearing  under  an  answer  denying  the  agreement. 
May  V.  Sloan,  101  U.  S.  231. 

56.  The  court  cannot  decree  a  sale,  on  a  bill 
for  specific  performance  of  a  contract  to  convey, 
with  a  praver  for  general  relief,  but  only  where 
the  bill  is  drawn  with  a  double  aspect  and  alter- 
native prayers.  Hobson  v.  Mc Arthur,  16  Pet. 
182. 

57.  Where  the  biU  prayed  for  specific  per- 
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formance  aud  for  general  relief,  but  made  no 
special  case  for  payment  of  a  sum  which  the 
plaintiff  was  to  receive  on  rescission,  a  decree 
for  that  sum  was  refused.  Holt  y.  Rogers,  8 
Pet.  420. 

58.  If  specific  performance  be  denied  at  suit 
of  the  Tcndor,  a  aecree  for  an  account  of  rents 
and  profits  may  be  made  against  the  purchaser 
under  a  prayer  for  general  relief,  if  the  bill  show 
the  purchaser  to  have  been  in  possession.  Watts 
V.  Waddle,  6  Pet.  389. 

59.  Specific  performance  may  be  decreed  un- 
der a  prayer  for  general  relief,  a  proper  case  be- 
ing made  in  the  body  of  the  bill.  Tayloe  v.  Mer- 
chants' Fire  Insurance  Co.,  9  How.  390. 

60.  Where  a  vendor  has  conveyed  a  part  of 
the  land  included  in  a  contract  of  sale,  but  is 
unable  to  convey  the  residue,  a  court  of  equity 
may  decree  repayment  of  a  proportionate  part  of 
the  purchase-money  with  interest.  Pratt  v.  Law, 
9  Cranch,  456. 

61.  If  there  is  no  adequate  remedy  at  law,  the 
vendor  may  be  treated  as  trustee  for  whoever 
may  buy  at  a  sale  ordered  by  the  court  for  the 
benefit  of  the  purchaser.  Hepburn  v.  Dunlop,  1 
Wheat.  179. 

62.  If  the  vendor  be  indebted  to  the  pur- 
chaser, and  the  sale  be  made  in  order  to  dis- 
charge the  debt,  the  vendor  must  pay  interest 
from  the  time  of  liquidation  until  he  make  a  good 
title,  and  account  for  rents  and  profits  from  that 
time  until  the  contract  be  specifically  performed. 
lb. 

63.  Where  a  lease  for  ten  years,  made  in 
1854,  gave  the  lessee  the  option  to  purchase  at 
any  time  within  the  term,  at  a  stated  price,  the 
court,  in  1864,  refused  to  decree  a  conveyance 
for  United  States  notes,  then  at  a  discount,  but 
for  coin  only,  on  the  ground  that  the  parties  must 
have  contemplated  payment  in  the  latter  medium, 
and  that  therefore  it  would  be  inequitable  to 
sanction  payment  otherwise.  Willard  v.  Tayloe, 
8  Wal.  557. 

64.  Where  specific  performance  would  work 
hardship  if  decreed  unconditionallv,  but  equity, 
if  decreed  on  conditions,  it  will  be  decreed  on 
conditions.    lb, 

65.  The  court  wiU  not  enforce  specific  per- 
formance to  the  letter,  when  bv  reason  of  mis- 
take it  woi^d  be  inequitable  to  ao  so.  Mechan- 
ics' Dank  v.  Lynn,  1  Pet.  376. 

66.  Thus,  where  a  judgment  creditor  agreed 
with  his  debtor  to  resort  for  payment  to  a  fund 
created  bj  a  deed  of  trust,  and  the  deed  contained 
a  limitation  of  time  within  which  parties  could 
come  in,  of  which  the  creditor  had  no  knowledge, 
and  the  time  had  already  expired,  it  was  held 
that  the  debtor  could  not  enjoin  the  jud^ent 
without  first  enabling  the  creditor  to  come  in  un- 
der the  deed.    lb. 

67.  Where,  under  a  contract  for  the  sale  of 
land,  the  purchaser  was  entitled  to  a  large  sur- 
plus, the  existence  of  which  was  not  known  to 
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the  parties  when  they  entered  into  the  contract^ 
and  the  purchaser,  by  omitting  to  make  his  pay- 
ments, lost  his  strict  legal  right  to  a  specific  per- 
formance, it  was  held  that,  in  the  circumstances, 
the  court  would  decree  a  conveyance  of  such  sur- 
plus only  on  payment  of  additional  compensation. 
King  V.  Hamilton,  4  Pet.  311. 

68.  In  Minnesota,  the  title  of  the  defendant  to 
a  bill  for  specific  performance  may  be  transferred 
by  force  of  the  decree  alone,  witliout  a  formal  con- 
veyance.    Secombe  v.  Steele,  20  How.  94. 

69.  If,  for  any  cause,  a  contract  cannot  be 
enforced  specifically,  equity  will  order  compensa- 
tion in  damages ;  as,  for  instance,  where  county 
officials  cannot  be  made  to  deliver  county  bonds 
to  one  entitled  to  them,  because  of  obstacles  in- 
tervening since  the  contract  for  their  delivery  was 
made,  damages,  in  a  proper  case,  may  be  decreed , 
against  the  county.  AiobUe  County  v.  Kimball, 
102  U.  S.  691. 

70.  The  plaintiff,  at  the  instance  of  his  wife's 
father,  took  possession  of  a  messuage  of  which  the 
latter  was  the  owner,  with  the  understanding  that 
it  should  be  conveyed  to  him  or  his  wife,  and  on 
the  faith  of  that  understanding  expended  a  large 
sum  for  improvements.  It  was  neld,  the  con- 
tract being  too  uncertain  in  its  provisions  to  ad- 
mit of  a  decree  for  specific  performance,  that  the 
plaintiff  had  an  equitable  lien  thereon  for  the 
sum  expended,  as  apiinst  the  creditors  of  the 
owner,  who  had  died  insolvent.  King  v.  Thomp- 
son, 9  Pet.  204. 

71.  It  was  also  held  that  there  should  be  no 
deduction  on  account  of  rent  for  the  time  the 
plaintiff  was  in  possession,    lb. 

72.  A  tenant  who  had  an  ec[uitable  lien  for 
improvements  made  in  expectation  of  a  convey- 
ance, held,  in  the  circumstances,  to  have  no  de- 
mand in  personam  against  the  estate  of  his 
alleged  vendor,  for  an  amount  which  a  sale  of 
the  premises  £uled  to  bring.  King  v.  Thompson, 
13  Pet.  128. 

Agreement  for  Partition  and  Conveyance  — 
Performance  by  Heirs. 
See  Equity  —  Laches  akd  Limitation, 
26. 
Alienage  of  Purchaser  —  Ground  for  refus- 
ing. 
See  Vendor  and  Pubchaser  —  In  gen- 
eral, 32. 
Compelling  the  Delivery  of  WriUen  Instru- 
ments —  Does  not  lie. 
See  Equity  —  Jurisdiction,  46. 

Contract  to  evade  Claims  of  Creditors  —  Not 
enforced. 
See  Contract — What  constitutes,  61, 
62,  65. 

Contract   in  Fraud  of  Act  of  Congress  — 
Federal  Question. 
See  Error  to  State  Court — Jurisdic- 
tion, 129. 
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Cojitractfor  Exchange  ofLandi  —  Statute  of 
Frauds. 
See  Frauds,  Statute  op,  13. 

Dimnissal  becauMe  Vendor  cannot  make  good 
Title  bars  a  New  Bill  after  Removal  of  the 
Cloud, 
See  Judgment  —  Conclusivekess,  83. 

Memorandum  of  Contract  sufficient  to  sustain 
a  BUI.  ^ 

See  Frauds,  Statute  op,  1. 

Parties  to  Bill, 

See  Equity  —  Parties,  48. 

Purchaser  in    Truist  cannot  set  up  his  own 
Fraud,  etc. 
See  Lands  op  United   States  —  Dis- 
posal, 32. 

Rents    and    Profits    allowed    although    not 
claimed,  where  Performance  is  denied. 
See  Appeal  and  Error  —  Proceedings 

ABOVE,  485. 

IFIBITU01T8  UQUOB — In  general. 
See  Intoxicating  Liquor. 

8TA0£-€0ACH — Liability  to  Passenger  injured. 
See    Carrier  —  Op    Passengers   and 
their  Eppects,  2-4. 

BXAXB  —  Meaning  of  Word."]  The  meaning  of 
the  term  "  state,"  as  iiJted  in  the  coastitation,  con- 
sidered.    Texas  v.  WhUe,  7  Wal.  700. 

8TAXB  ATT0JUIE7 — Communications  to — When 
pricUeged  Communication. 
See  Libel  and  Slander,  6. 

STATE  B0HD8  —  Bonds  exceeding  the  Constitu- 
tional Limit  of  the  State  Debt  —  Bonds  issued 
in  Aid  of  Construction  of  Railroa/Is.]  A  statute 
authorizing  the  issue  of  state  bouds  creating  an 
absolute  obligation  is  void  as  in  conflict  with  a 
constitutional  amendment  prohibiting  an  increase 
of  the  state  debt  beyond  a  specified  limit,  al- 
though the  bonds  are  to  be  issued  in  discharge  of 
an  obligation  existing  when  the  amendment  was 
adopted,  where  such  obli^tion  is  uncertain,  and 
the  Donds,  added  to  previous  valid  indebtedness, 
exceed  the  limit.  Williams  v.  Louisiana,  103 
U.  S.  637 ;  Durkee  v.  Liquiflation  Board,  Id. 
646. 

2.  The  Tennessee  statute  of  February  11, 
1852,  uutlioriziug  the  issue  of  state  bonds  to 
certain  railroad  companies,  and  giving  the  state 
a  lien  on  the  roads,  etc.,  to  enforee  payment, 
did  not  create  tlie  lien  for  the  benefit  of  those 
who  should  become  holders  of  the  bonds,  but 
for  the  state,  and  the  state,  therefore,  could  ac- 
cept payment  or  release  the  lien  in  other  modes 
than  those  specified  in  that  statute.  Stevens  v. 
Memphis  Sf  Charleston  Railroad  Co.  [Tennessee 
Bond  Cases\  114  U.  S.  663. 


STATE  BQHD6  —  continued. 

3.  Neither  under  this  nor  under  subsequent 
statutes  was  the  relation  of  principal  debtor  and 
creditor  created  as  between  the  raOroad  com- 
panies and  the  bondholders,  nor  was  the  rela- 
tion of  the  state  to  the  bondholders  at  any  time 
that  of  a  surety,    lb.  ^ 

4L  Where  a  state  issues  its  bonds  in  aid  of 
a  railroad,  and  in  exchan^  for  the  company's 
bonds,  the  state  bonds  being  made  payaole  tu 
bearer  and  negotiable,  and  the  company's  bonds 
payable  to  the  state  and  not  negotiable,  and  the 
company  and  not  the  state  disposes  of  the  state 
bonds,  although  it  may  be  clear  that,  as  between 
the  state  and  the  company,  the  company  is  the 
principal  debtor,  and  the  state  the  guarantor, 
as  to  the  public  the  case  may  be  otherwise,  and 
the  company  may  be  deemed  the  guarantor  of 
the  state  bonds,  so  that,  if  they  are  void  as 
against  the  state,  they  may  be  enforced  against 
the  company,  and  a  lien  given  by  statute  to  the 
state  to  secure  the  liability  of  the  company  may 
be  enforced  by  bona  fide  holders  of  the  bonds. 
Florida  Central  Railroad  Co,  v.  Sehutte,  103 
U.  S.  118. 

Decisions  of  State  Courts  that  such  Bonds  are 
void  —  Followed  by  Federal  Courts, 
See   Federal  Courts  —  State  Laws, 
Rules  op  Decision. 

Statute  authorizing  —  Violation  of  State  Con- 
stitution  —  Federal  Question. 
See  Error  to  State  Court  —  Juris- 
diction, 72. 

Statute  for  Bondt  to  refund  Tax  on  Federal 
Securities  —  Refusal  to    issue  —  Federal 
Question, 
See  Error  to  State  Court  —  Jurisdic- 
tion, 86. 

STATE  OOUBTB  —  Jurisdiction  under  Federal 
Statutes —  Conclusiveness  of  their  Judgments 
as  to  their  own  Jurisdiction  —  Bound  by  Certain 
Decisions  of  Supreme  Court  —  District  Courts 
of  Louisiana  —  Supreme  Court  of  Utah  Terri- 
tory."] In  general,  the  state  courts,  in  the  exercise 
of  their  ordinary  jurisdiction,  may  take  jurisdic- 
tion to  enforee  federal  statutes,  where  exclusive 
jurisdiction  for  their  enforcement  has  not  been 
conferred,  as  it  may  be,  on  the  federal  courts. 
Clajlin  V.  Houseman,  93  U.  S.  130. 

2.  The  state  courts  have  no  jurisdiction  of 
questions  of  forfeiture  for  breach  of  laws  of  the 
United  States.     Gelston  v.  Hoyt,  3  Wheat.  246r. 

3.  Nor  to  try,  or  give  any  effect  to,  an  inchoate 
French  or  Spwiish  title.  Burgess  v.  Gray,  16 
How.  48. 

4.  The  state  courts  have  jurisdiction  of  an 
action  against  a  postmaster  for  detaining  a  news- 

Siper  for  unlawiul  postage.     Teal  v.  Felton,  13 
ow.  284. 

5.  The  judgment  of  a  state  court  of  last 
resort  is  conclusive  as  to  its  own  jurisdiction 
and  the  jurisdiction  of  the  courts  to  which  its 
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appellate  power  extends.    Davis  v.  Packard^  8 

Pet.  312. 

6.  The  state  courts  are  bound  to  oonform  to 
a  decision  of  the  supreme  court  deckiring  a  state 
law  to  be  in  conflict  with  the  federal  constitu- 
tion.    Cook  V.  Moffat,  5  How.  295. 

7.  The  district  courts  of  Louisiana,  as  courts 
of  general  civil  jurisdiction,  may  entertain  a  peti- 
tion charging  maladministration  of  a  succession, 
which  Ims  been  presented  to  a  probate  court, 
and  transferred  tlience  by  consent.  Fowmiquet 
V.  Perkins,  7  How.  160. 

8.  Where  the  supreme  court  of  Utah  reverses 
a  judgment  on  appeal  because  the  evidence  does 
not  sustain  the  nudings,  and  all  the  evidence  b 
before  the  court  that  could  be  considered  be- 
low if  the  case  were  to  be  sent  back,  the  court 
may  state  the  facts  proved  and  render  the  judg- 
ment which  should  nave  been  rendered  below, 
instead  of  remanding  the  case.  Stringfeliow  v. 
Cain,  99  U.  S.  610. 

Assignee  in  Bankruptcy  may  sue,  etc,,  in, 
when. 
See  Bankrcptct  —  Jukisdiction,  1-5. 

Bankruptcy — Voluntary  Submission  of  As- 
signee to  Jurisdiction  —  Effect. 
See    Bankbuftcy  —  P&oceedings    to 
coKVERT  Estate. 

Control  of  Records  of  the  Courts  of  the  Ter- 
ritory. 
See  Territobial  Court,  13. 

Decisions,  when  followed  by  Federal  Courts. 
See  Federal  Courts  —  State  Laws, 
KuLEs  OF  Decision. 

Erroneous  Proceedings  on  Mandate  reversible 
on  Error. 
See  Appeal  and  Error — Jurisdiction, 
26,30. 

Error  to  review  Judgments  — What  Courts, 
See  Error  to  State  Court. 

Judgments  have  Credit,  Validity,  etc,,  in  other 
States,  etc. 
See   Judgment  —  Conclusiveness,   14 
et  seq. 

Jurisdiction  ceases  on  Removal,  when  the  De- 
fendant is  taken  by  Marshal  on  Habeas 
Corpus  cum  Causa. 
See  Removal  of  Causes,  17. 

Jurisdiction  in  Particular  Cases  in  the  Ad- 
miralty. 
See  Admiralty — Jurisdiction,  17-21. 

Mandamus  —  Cannot  issue  to  Federal  Officer, 
See  Mandamus,  1. 

Power  of  States  to  maintain  Courts. 

See  States  —  Rights  and  Powers,  2. 

Potter  to  issue  Habeas  Corpus  to  bring  up 
Prisoner  held  under  Federal  Process  ^ 
Other  State  Process, 
See  Habeas  Corpus,  38-41. 


RATE  OOiniTB  —  continued. 
Proceedings   therein  not  to  be  enjoined  by 
Federal  Courts,  except,  etc. 
See  Injunction,  1,  2. 

Recovery  under  State  Pilot  Laws  —  Service 
tendered  and  rejused  out  of  State  Juris- 
diction. 
See  Pilot,  6. 

Removal  of  Causes  from   State    Courts  to 
Federal  — ^Practice  —  Jurisdiction  after 
Removal. 
See  Removal  of  Causes. 

Rule  denying  Privilege  to  Professional  Com- 
munications does  not  bind  Federal  Court. 
See  Attobney,  44. 

Suits  in  State  Courts  not  within  the  Seventh 
Amendment  to  the  Constitution  —  Jury, 
See  JuBY,  46. 

RATE  LAWS  —  Adding  to  Provisions  of  Act 
of  Congress — When  unconslitutunuU. 
See  States  —  Rights  and  Powers,  5. 

Questions   of  the   Construction   of   give   no 
Ground  of  Jurisdiction  in  Error  to  State 
Court. 
See  Error  to  State  Court  —  Juris- 
diction. 


—  Attachment  held  to  be  over^ 
reached  by  Mortgage  in  another  State  — 
Denial  of  Faith  and  Credit  —  Federal 
Question. 
See  Error  to  State  Court  —  Juris- 
diction, 93,  94. 

Conflicting  Decisions  of  same  State  Court  — 
Federal  Question. 
See  Error  to  State  Court — Juris- 
diction, 125. 

Credit  to  be  given  them  —  Faith  and  Credit 
—  Probate  of  WiU. 
See  Will,  25. 

RATES — Boundaries  between  States. 
See  States  —  Boundaries. 

Compacts  between  States  —  In  general. 
See  States  —  Compacts. 

Limit€Uion  against. 

See  States  —  Limitatiov. 

Miscellaneous  Matters, 

See  States —  In  general. 

Public  Lands  of  States  —  In  general. 
See  Lands  of  States. 

Rights  and  Powers  in  general. 

See  States  —  Rights  and  Powers. 

Suits  by  and  against  States. 
See  States  —  Suits. 

Union  of  States, 

See  States  —  Union. 
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STATES  —  BOUVDABIES  —  Bound€aie»  between 
States  — Bar  hy  Lapse  of  Time.^  The  boundary 
of  Keutucky  uuder  the  act  ceding  to  the  United 
States  all  of  her  "  territorv  northwest  of  the  river 
Ohio/'  is  low-mater  mark  on  the  northwestern 
side  of  that  river.  Thus,  it  does  not  include  a 
peninsuU  on  that  side  separated  from  the  main- 
land by  a  channel  or  bayou  which  contains  water 
through  its  whole  extent  only  when  the  river  is 
above  low- water  mark.  Handly  v.  AtUhony^  5 
Wheat.  374. 

2.  The  boundary  between  Kliode  Island  and 
Massachusetts  having  been  settled  by  a  joint 
commission  in  1711,  and  the  acts  of  the  com- 
missioners having  been  then  adopted  bv  the  two 
colonies,  it  was  held  too  late  to  disturb  the  line 
so  comprombed  by  a  bill  filed  in  1833,  on  an 
allegation  of  mistake  not  clearly  made  out.  Rhode 
Island  V.  Massachusetts ,  4  How.  591. 

3.  Tlie  boundary  between  Missouri  and  Iowa, 
determined.  Missouri  v.  lowa^  7  How.  660; 
Missouri  v.  lotoa,  10  How.  1. 

4^  When  Georgia  ceded  to  the  United  States 
the  land  west  of  a  line  running  along  the  western 
bank  of  the  Chattahoochee,  she  retained  all  the 
land  east  of  that  line,  including  the  bed  of  the 
river ;  and  the  bed  of  the  river,  for  the  purposes 
of  the  boundary  then  fixed,  must  be  deemed  to 
extend  beyond  low-water  mark.  Howard  v. 
Ingersoll,  13  How.  381. 

5.  The  boundary  between  Georgia  and  Ala- 
bama, as  determined  by  the  construction  of  the 
cession  by  Gcor^  to  the  United  States  of  the 
land  west  of  a  hue  beginning  at  a  certain  point 
on  the  western  bank  of  the  Chattahoochee,  and 
"running  up  said  river  and  along  the  western 
bank  thereof,"  is  not  low-water  mark,  bnt  the 
western  hank,  so  that  Georgia  has  jurisdiction 
over  the  bed  of  the  river  including  the  soil  which 
is  alternately  covered  and  left  We  by  the  fluctu- 
ation of  the  water  at  an  ordinary  or  mean  stage, 
without  regard  to  the  freshets  of  winter  or  spring, 
or  the  droughts  of  summer  or  autumn.  Alabama 
V.  Georgia,  23  How.  505. 

6.  On  a  bill  to  determine  whether,  on  a  settle- 
ment of  the  boundarv  between  Missouri  and 
Kentucky,  Wolf  Island  in  the  Mississippi  River 
was  in  the  former  or  in  the  latter  state  (the  mid- 
dle of  the  main  channel  as  it  was  in  1820,  when 
Missouri  was  admitted  into  the  Union,  or  prior 
thereto,  being  admitted  to  be  the  boundary),  the 
court,  considering  the  testimony  of  witnesses  as 
to  the  exercise  of  jurisdiction  over  the  island  and 
as  to  the  location  of  the  main  channel  when  the 
boundary  was  fixed,  the  natural  changes  wrought 
by  the  course  of  the  current,  the  height  of  the 
island,  and  the  character  of  its  soil  and  trees, 
determined  that  the  main  cliannel  was  formerly 
on  the  west  side  of  the  island,  and  that  therefore 
the  island  belonged  to  Kentucky.  Missouri  v. 
Kentucky,  11  Wal.  395. 

7.  The  agreement  of  September  16,  1833, 
between  New  York  and  New  Jersey  in  respect 
to  boundary,  and  the  act  of  June  28,  1834  (4 


STATES  —  BOUHBABIES  —  continued. 

Sis.  70S),  by  which  congress  consented  therelo, 
considered  and  construed.  Ex  parte  Devoe  Manu- 
facturing Co.,  108  U.  S.  401. 

8.  Althouffh  lapse  of  time  sufficient  to  consti- 
tute a  bar  at  law  onder  the  statute  of  limitations 
will  be,  by  analogy,  a  bar  in  eqnity  as  between 
persons,  it  will  not  have  the  same  effect  in  a  con- 
test between  states  as  to  boundary,  wher^^all 
circumstances  must  be  considered.  Rhode  Island 
V.  Massachusetts,  15  Pet.  233. 

Compacts  respecting  Boundary. 
See  States  — Compacts,  4,  6. 

Mistake  infixing — Relief  in  Equity. 
See  Equity  —  Jurisdiction,  98. 

Pleading  and  Practice  in  Suits  to  determine 
Boundaiy. 
See  States  —  Suits,  33  et  seq. 

Question  of  Boundary — Federal  Question  not 
invoiced. 
See  Erbob  to  State  Court — Juris- 
diction, 58. 

STATES  —  OOKPACTS  —  Compacts  between  States 
—  Consent  of  Congress  —  Restrictions  by  Com- 
pact on  Legislative  Power  —  Compacts  to  fix 
Boundaries  —  Particular  Compacts. '\  The  con- 
sent of  congress  necessary  nnder  the  constitution 
to  give  validity  to  a  compact  between  states  need 
be  expressed  in  no  particular  form.  Thus,  where 
congress  consented  to  the  separation  of  Kentucky 
from  Virginia  and  to  its  erection  as  a  state,  it 
virtually  consented  to  the  compact  by  which  the 
separation  was  agreed  upon.  Green  v.  Biddle, 
8  Wheat.  1. 

2.  And  such  consent  need  not  be  by  way  of 
express  assent  to  ever^  proposition  thereof;  it 
may  be  inferred  from  legislation  on  the  subject,  — 
consent,  for  instance,  to  the  agreement  between 
Virginia  and  West  Virginia  (founded  on  the 
ordinance  of  the  Virginia  organic  convention 
under  which  West  Virginia  was  organized,  on 
the  Virginia  statute  of  May  13,  18G2,  and  on  the 
constitution  of  West  Virginia),  by  which  it  was 
agreed  that  certain  border  counties  should  go 
with  West  Virginia  on  condition  that  the  voters 
thereof  should  so  vote,  may  be  inferred  from 
the  act  of  December  31,  1862  (Vi  Sts.  633), 
admitting  West  Virginia  to  the  Union  with  l^e 
boundaiT  so  far  a  matter  of  contingency.  [Clif- 
ford, Field,  and  Davis,  JJ.,  dissenting  from 
the  application.]  Virginia  v.  West  Virginia,  11 
Wal.  39. 

3.  A  compact  between  states  is  not  invalid 
because  it  restricts  the  exercise  of  their  legislative 
power  in  certain  particulars.    lb. 

4^  The  states  still  retain  the  sovereign  light  to 
^x  boundaries  between  their  respective  jurisdic- 
tions by  compact,  although  it  can  be  exercised 
only  by  consent  of  congress.  Poole  v.  Fleeger,  11 
Pet.  185. 

5.  Such  boundaries  so  fixed  are  conclusive  of 
the  rights  of  the  citizens  of  the  states.    lb. 
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6.  Where  a  state  agrees  that  certain  connties 
lying  on  its  border  shall  go  to  a  neighboring 
state  whenever  the  voters  of  such  counties  so 
vote,  and  provides  bv  statute  that  the  governor 
shall  certify  to  such  other  state  the  result  of 
the  voting,  if  in  his  opinion  the  result  be  favor- 
able, and  he  so  certify,  and  the  second  state  take 
anddBxercise  jurisdiction,  the  ^rst  state  is  bound, 
and  cannot  set  aside  the  transaction  in  equity  on 
the  ground  of  the  want  of  a  fair  vote  and  of  mis- 
conduct of  her  own  election  officers  whereby  the 
governor  was  deceived.  Virginia  v.  Weal  Vir- 
ginia, II  Wal.  39. 

7.  The  ordinance  of  the  Virginia  organic  con- 
yention  under  which  West  Virginia  was  organ- 
ized, and  the  Virginia  statute  ot  May  13, 1862, 
consenting  to  such  organization,  together  with 
the  constitution  of  West  Virginia,  constituted  an 
agreement  that  certain  border  counties  should  be 
included  in  the  latter  state  whenever  the  voters 
thereof  should  ratify  such  constitution.    lb. 

8.  The  compact  for  the  separation  of  Kentucky 
from  Virginia  provided  for  the  preservation  of 
titles,  not  for  the  tribunals  by  which  they  were 
to  be  tried.     Wilson  v.  Mason,  1  Cranch,  45. 

9.  The  provision  in  the  compact  for  the  ap- 
pointment of  commissioners  to  determine  the 
meaning  of  the  compact  in  case  of  dispute,  con- 
templates disputes  between  the  states  only  ;  and 
does  not  devest  the  courts  of  their  ordinary  ju- 
risdiction over  suits  between  individuals  in  which 
disputes  concerning  the  effect  of  the  compact 
may  arise.     Green  v.  Biddle,  8  Wheat.  1. 

io.  Article  7  of  that  compact  did  not  pre- 
clude Kentucky  from  passing  a  reasonable  statute 
of  limitations.    Hawkins  v.  Barney,  5  Pet.  457. 

U.  The  compact  settling  the  boundary  be- 
tween Virginia  and  Tennessee  operated  on  titles, 
not  on  remedies.  Robinson  v.  CathpbeU,  3 
Wheat.  212. 

12.  The  compact  of  1820  between  Kentucky 
and  Tennessee  admitted  that  the  true  boundary 
between  those  states  was  the  parallel  of  36°  SC/, 
and  that  Walker's  line  wasto  oe  deemed  the  true 
line  only  for  the  purposes  of  future  jurisdiction. 
Poole  V.  Fleeger,  11  Pet.  185. 

13.  The  act  of  congress  incorporating  the 
Alexandria  Canal  Company  did  not  violate  the 
compact  of  1785  between  Maryland  and  Vir- 

finia.     Georgetown  v.  Alexandria  Canal  Co.^  12 
•et.  91. 

Compact  betioeen   Virginia  and  Kentucky  as 
affecting  Entry  and  Survey  of  Lands, 
See  Lands  op  Statm  —  ViaonriA  ahd 
Kentucky,  57. 

Compacts  —  In  general. 

See  Limitation  —  Statutes,  18. 

Decisions  of  State  Courts  construing  Compacts 
between  States  —  Not  followed  by  Federal 
Courts. 
See  Federal  Courts  —  State  Laws, 
Rules  of  Decision,  136. 
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Treaties,  etc.,  between  States,  under  Constitu- 
tion  —  What  are. 
See  Confederacy,  1. 

Virginia  and  Pennsylvania,  1780. 

See  Lands  of  Statbs-t-Penksylvanla.,  7. 

STATES  —  nr  GENERAL  —  Adoption  of  State 
Laws  relating  to  Crime. 
See  Crime,  1. 

Alien's  Rights  as  affected  by  Statutes  of  Differ' 
'    ent  States. 

See  Alien,  31-54. 

Citizen  of  United  States  under  Fourteenth 
Amendment,  a  Citizen  of  the  State  where  he 
resides. 
See  Citizen,  3. 

Deed  executed  by  Public  Officer  on  Behalf  of 
the  State,  Deed  of  State. 
See  Deed  —  Grantor,  4. 

Grant  to  Alien,  Effect  of. 
See  Alien,  13. 

Injunction  upon  State  Officers,  State  not  be- 
ing Subject  to  the  Jurisdiction. 
See  Injunction,  10  et  seq. 

Jurisdiction  over  Soil  below  Low-water  Mark 
along  Maritime  Border. 
See  Admiralty  —  Jurisdiction,  24,  26. 

Meaning  of  the  Word  "State  "  in  Constitution. 
See  District  of  Columbia,  5. 

Ownership  by  State  of  Stock  of  Bank — Effect, 
See  Corporation  —  Charter,  29, 30, 33. 

State  Laws  cannot  proprio  vigors  affect  Pro- 
cess or  Modes  of  Proceeding  in  Federal 
Courts  —  Adoption  by  Process  Acts. 
See  Federal  Courts  —  Practice,  14 
et  seq. 

Territory  not  a  State  within  the  Meaning  of 
Constitution. 
See  Circuit  Court — Jurisdiction,  49. 

STATES — imiTATIOll'.  —  Statutes  of  limitation 
do  not  run  against  the  state.  Weber  v.  Harbor 
Commissioners,  18  Wal.  67. 

Statutes  of  Various  States. 

See  Limitation  —  Statutes,  60. 

STATES— BIGHTS  AlH)  POWEBS — In  general 

—  Power  to  declare  Martial  Law  —  To 
maintain  Judicial  Departments  free  from 
Federal  Taxation  —  To  appropriate  the  Beds 
of  Tide-ujaters  —  To  create  Maritime  Liens 

—  Power  as  Owner  of  Shares  in  Corpora- 
tions —  Concurrent  Power,  etc. 

See  pi.  1-11. 

Police  Power  —  Power  to  Protect  the  Lives, 
Health,  or  Property  of  Citizens — To  pro^ 
h^it  the  Sale  of  Certain  Things—  To  regu- 
late Certain  Industries. 
See  pi  12-18. 
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Powers  of  States  in  Rebellion  —  To  make 
Laws  —  To  alienate  State  Property  — 
Power  of  State  in  Course  of  Reconstruction 
— Power  to  sue  for  State  Property  alienated 
during  Rebellion, 
See  pi.  19-27. 

1.  In  general  —  Power  to  declare  Mar-. 

tial  Law  —  To  maintain  Judicial  Departments 
free  from  Federal  Taxation  —  To  appropriate 
the  Beds  of  Tide-waters  —  To  create  Maritime 
Liens  —  Power  as  Owner  of  Shares  in  Corpora- 
tions —  Concurrent  Power ^  etc.']  A  state  govern- 
ment may  declare  martial  law  in  order  to  protect 
itself  from  destruction  by  armed  rebellion ;  and 
the  legislaiure  alone  has  power  to  determine 
upon  the  existence  of  the  exigency.  [Wood- 
BURT,  J.,  dissenting.]  Luther  v.  Borden,  7 
How.  1. 

2.  The  sovereign  power  of  the  states  to  main- 
tain  judicial  departments  reiuaiued  unaltered  by 
the  constitutional  grant  of  power  to  the  genend 
government;  and  tlie  general  government,  under 
its  power  to  tax,  cannot  impose  a  tax  on  the 
salary  of  a  judge  of  a  state  court  (as,  e.  g.,  by 
the  acts  taxing  incomes),  any  more  than  a  state 
can  impose  a  tax  on  an  instrument  of  the  general 
government,  such  an  officer  being  a  means  to 
the  exercise  by  the  state  of  such  reserved  power, 
and  the  state,  as  regards  its  reserved  power,  being 
as  completely  sovereign  as  the  general  govern- 
ment in  respect  to  powers  granted,  f  Bradlet,  J., 
dissenting.]     Collector  v.  Day,  11  Wal.  113. 

3.  Subject  to  the  paramount  right  of  naviga- 
tion, each  state  owns  the  beds  of  all  tide-waters 
within  its  limits,  and  may,  therefore,  appropriate 
them  to  be  used  by  its  citizens  as  a  common  for 
the  taking  and  cultivating  of  fish,  if  navigation 
be  not  thereby  obstructed,  as,  e.  g.^  by  a  statute 
prohibiting  the  citizens  of  other  states  only  from 
planting  oysters  therein;  and  such  a  statute  is 
not  void  as  a  reflation  of  commerce,  nor  as  vio- 
lating any  privilege  or  immunity  of  inter-state 
citizenship,  such  a  ri^ht  being  a  property  right, 
and  not  a  mere  privilege.  McCready  v.  Vir- 
ginia, 94  U.  S.  391. 

4.  The  courts  can  afford  no  relief  against  the 
action  of  a  stale  through  amendment  of  its  con- 
stitution precluding  its  executive  officials  from 
making  to  holders  of  state  bonds  from  funds  in 
the  treasury  payments  guaranteed  to  them  by  a 
previous  constitution  and  law,  the  abrogation  of 
the  requirements  of  which  impairs  the  obligation 
of  the  contract  of  the  state.  Neither  by  injunc- 
tion can  such  officials  be  restrained  from  paying 
out  public  moneys  as  required  by  the  new  con- 
stitution, nor  by  mandamus  can  they  be  com- 
pelled to  make  the  payments  required  by  the 
earlier  law  but  prohibited  by  the  later  one. 
[Field  and  Harlan,  JJ.,  dissenting.]  Louisiana 
V.  Jumel,  107  U.  8.  711. 

5.  A  stale  law  adding  to  the  provisions  of  an 
act  of  congress  on  a  subject  over  which  congress 
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has  exclusive  power  is  unconstitutional,  as,  for 
instance,  the  Pennsylvania  statute  of  March  26, 
1826,  relating  to  the  taking  of  sbves.    Prigg  v. 
Pennsylvania,  16  Pet.  539. 

6.  A  state  cannot  create  maritime  liens,  nor 
confer  jurisdiction  on  a  state  court  to  enforce 
them  by  proceedings  in  rem,  as  practised  in  the 
admiralty.     The  Belfast,  7  Wal.  624. 

7.  If  a  state  become  the  holder  of  aH  the 
stock  in  a  banking  corporation,  it  imparts  to  the 
corporation  none  of  its  attributes  of  sovereignty, 
andean,  as  a  stockholder,  exercise  no  power  other 
than  such  as  any  other  holder  of  stock  to  the 
same  amount  might  exercise.  [Stort,  J.,  dissent- 
ing.] Briscoe  v.  Kentucky  State  Bank,  11  Pet. 
257. 

8.  A  state  law  which  deprives  the  creditors 
of  the  corporation  of  the  right  to  follow  its  effects, 
on  its  dissolution,  into  the  hands  of  any  one  not 
a  bona  fide  creditor  or  a  purchaser  without  notice, 
and  appropriates  the  property  to  other  uses,  is 
invalid  as  impairing  the  obligation  of  their  con- 
tracts.    Curran  v.  Arkansas,  16  How.  304. 

9.  Although  the  stock  of  the  bank  be  owned 
wholly  by  the  state,  if  the  bank  be  insolvent,  the 
state  cannot  appropriate  its  assets  to  pay  debts 
of  the  state,  as  distinguished  from  debts  of  the 
bank.  Tlie  assets  are  a  trust  fund  first  applica- 
ble to  the  pavment  of  the  debts  of  the  bank,  and 
a  statute  making  such  an  appropriation  im)mirs 
the  obligation  of  such  a  contract,  and  is  void. 
Baring  v.  Dabney,  19  Wal.  1. 

10.  SenUUe,  that  where  congress  has  conferred 
on  a  railroad  corporation  chartered  by  a  state  a 
right  of  way  over  public  lands  in  a  territory,  the 
state  afterwards  created  out  of  the  territorr  can 
prevent  the  enjoyment  of  the  riglit  conferrea  only 
to  the  extent  to  which  it  could  refuse  a  recognition 
of  its  own  previously  granted  right.  St,  Joseph 
4*  Denver  City  Railroad  Co.  v.  Baldwin,  103 
U.  S.  426 ;  Van  Wyck  v.  Knevals,  106  U.  8. 
360. 

U.  A  classification  of  the  cases  in  which  the 
states  may  exercise  power  concurrently  with  or 
independently  of  the  fedend  government.  Gil- 
man  v.  Philadelphia,  3  Wal.  713. 

12. Police  Power  —  Potoer  to  protect  the 

Lives,  Health,  or  Property  of  Citizens  —  To  pro" 
hibit  the  Sale  of  Certain  Things  —  To  regulate 
Certain  Industries,  etc."]  The  states,  in  the  exer- 
cise of  their  police  power,  may  prohibit,  under  a 
penalty,  the  sale  of  an  article  tne  sale  of  which 
would  endanger  the  lives,  health,  or  property  of 
citizens,  —  the  sale,  for  instance,  of  coal-oil,  in- 
flammable at  less  than  a  certain  temperature; 
and  the  statute  may  be  enforced  against  one  who 
holds  a  patent  for  the  manufacture  of  such  an 
article.     Patterson  v.  Kentucky,  97  U.  S.  501. 

13.  Section  29  of  the  internal  revenue  act  of 
March  2,  1867  a4  Sts.  484),  making  it  a  mis- 
demeanor to  sell  certain  highly  iimammable 
illuminating  oils,  is  a  mere  pobce  regulatioa 
relating  exclusively  to  the  internal  trade  of  the 
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States,  and  not  to  be  justified  as  an  aid  of  the 
taxing  power,  and  can  nave  effect,  therefore,  only 
where  the  le^lative  power  of  congress  is  exclu- 
sive, as,  e.  g  ,  in  the  District  of  Columbia.  United 
States  V.  DewUt,  9  Wal.  41. 

14u  State  laws  which  prohibit  the  sale  of  in- 
toxicating^ liquor,  imported  as  well  as  domestic, 
in  quantities  smaller  than  large  quantities  speci- 
fied, without  license  from  town  or  county  author- 
ities, are  not  repugnant  to  the  clause  in  the 
constitution  which  empowers  congress  to  regulate 
commerce.  Thurlow  v.  Massachusetts  [License 
Cases],  5  How.  504. 

15.  The  states  have  power  to  tax  or  prohibit 
the  keeping  and  selling  of  such  liquor,  notwith- 
standing congress  may  have  imposed  a  tax  on  the 
business  by  way  of  Lcense.  Pervear  v.  Massa- 
chusetts, 5  Wal.  475. 

16.  A  statute  granting  to  a  corporation  for  a 
series  of  years  the  right  to  maintain  slaughter- 
houses, limdings  for  cattle  and  other  animals,  and 
yards  for  enclosing  cattJe  and  other  animals  in- 
tended for  sale  or  slaughter,  in  a  large  city  and 
several  hundred  square  miles  of  adjacent  terri- 
tory, may  be  a  valid  exercise  of  the  police  power 
of  the  state,  under  the  constitution,  although  it 
be  exclusive  of  the  right  of  any  other  person  to 
maintain  them,  and  require  that  all  lauding,  yard- 
ing, and  slaughtering  be  done  there ;  all  owners 
of  animals  having  the  right  to  land  and  yard,  and 
all  butchers  having  the  right  to  slaughter  there, 
the  fees  to  be  charged  being  properlv  limited, 
and  the  health  and  comfort  of  the  puolic  bein^ 
properly  considered  in  the  location  of  the  busi- 
ness and  in  the  inspection  of  animals  ;  and  this, 
notwithstanding  the  thirteenth  amendment,  which 
forbids  the  creation  of  servitudes ;  and  notwith- 
standing the  fourteenth  amendment,  which  forbids 
the  abridgment  of  the  privileges  and  immunities 
of  citizens  of  the  United  States,  the  taking  of 
liberty,  property,  etc.,  and  the  denial  of  the  equal 
protection  of  the  laws.  [Chase,  C.  J.,  and 
SwATNE,  Field,  and  Bradlet,  JJ.,  dissenting, 
holding  that  such  an  act  goes  beyond  what  is 
necessary  as  matter  of  police  regulation,  creates 
an  unwarranted  monopoly,  and  violates  that  pro- 
vision of  the  fourteenth  amendment  which  pro- 
tects the  privileges  and  immunities  of  the  citizen.] 
Butchers'  Benevolent  Association  v.  Crescent 
City  Live-Stock  Landing  jr  Slaughter^ House 
Co.  [Slaughter-House  Cases],  16  Wal.  36. 

17.  A  statute,  like  the  Missouri  statute  of  Jan- 
nary  23,  1873,  prohibiting  the  driving  or  con- 
veying of  Texas,  Mexican,  or  Indian  cattle  into 
the  state,  between  March  1  and  November  1  of 
each  year,  is  not  a  mere  quarantine  law  nor  a 
proper  inspection  law,  but  an  attempt  to  regulate 
commerce,  and  therefore  unconstitutional,  the 
states  having,  as  part  of  the  police  power,  no 
power  to  obstruct  inter-state  commerce,  except 
where  it  is  absolutely  necessary  to  self-protection. 
Hannibal  (f  St,  Joseph  Railroad  Co.  v.  Husen, 
95  U.  S.  465. 
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18.  A  state  statute  forbidding  others  than 
Indians  from  settling  on  an  Indian  reservation 
within  the  state,  and  authorizing  a  summary  pro- 
ceeding for  their  ejectment,  b  but  a  police  regu- 
lation, and  not  repugnant  to  the  constitution  or  to 
any  federal  hiw.  New  York  v.  Dibble,  21  How. 
366. 

19. Powers  of  States  in  Rebellion —  To 

make  Laws  —  To  alienate  Stale  Property  ^ 
Power  of  State  in  Course  of  Reconstruction  — 
Power  to  sue  for  State  Property  alienated  during 
Rebellion.]  The  constitutional  disabilities  and 
obligations  of  a  state  remain  unaltered  by  rebel- 
lion, a  state  so  engaged  being  still  in  the  Union. 
Gunn  V.  Barry,  16  Wal.  610. 

20.  Acts  of  the  states  in  rebellion  not  impair- 
ing or  tending  to  impair  the  supremacy  of  the 
national  authority  or  the  rights  of  citizens  under 
the  constitution  are,  in  general,  to  be  treated  as 
valid.  WUliams  v.  Bruffy,  96  U.  S.  176; 
Stevens  v.  Griffiih,  111  U.  S.  48. 

21.  Semble,  that  acta  necessary  to  peace  and 
order  among  citizens,  e.  g.,  acts  sanctioning  and 
protecting  marriage  and  the  domestic  rdanons, 
governing  descents,  regulating  conveyances,  and 
providing  remedies  for  injuries  to  person  or 
property,  are  the  onlj  acts  of  a  de  facto  rebel 
state  government,  which  the  general  government 
can  ever  regard  as  valid.  Texas  v.  White,  7 
Wal.  700.  See  Huntington  v.  Texas,  16  WaL 
402 ;  Horn  v.  Lockhart,  17  Wal.  570. 

22.  A  statute  of  one  of  the  confederate  states, 
enacticd  merely  in  aid  of  the  rebellion,  cannot  be 
enforced.     Thomas  v.  Richmond,  12  Wal.  349. 

23.  Public  propertv  of  a  state,  e.  g,,  govern- 
ment bonds,  alienatea  during  rebellion  oy  the 
usurping  state  government,  for  the  purpose  of 
carrying  on  the  war  against  the  general  govern- 
ment, may  be  reclaimed  for  the  state  by  a  restored 
state  government  organized  in  allegiance  to  the 
Union ;  alienation  in  such  case  being  inoperative. 
Texas  v.  White,  7  Wal.  700. 

24u  But  otherwise  where  the  alienation  is  for 
a  purpose  laudable  and  proper.  Huntington  v. 
Texas,  16  Wal.  402. 

25.  Where  the  property  consists  of  snch  bonds, 
no  one  other  than  a  liolder  of  tlie  bonds,  or  one 
who,  having  held  them,  has  received  the  proceeds 
with  notice,  can  be  held  liable  to  the  chum  of 
the  reconstructed  state.    lb. 

26.  The  adoption  of  a  constitution  by  a  rebel 
state,  in  course  of  reconstruction  after  the  war, 
was  not  the  less  a  voluntary  act,  nor  is  the  con- 
stitution the  less  a  law  of  the  state  which  the 
state  is  estopped  to  deny,  because  the  adoption 
was  one  of  the  conditions  on  which  the  state  was 
restored  to  its  normal  relations  to  the  Union, 
with  representation  in  congress,  etc.  White  v. 
Hart,  13  Wal.  646. 

27.  Texas,  while  governed  provisionally  under 
the  reconstruction  acts  of  March  2  and  23,  and 
July  19,  1867  (14  Sts.  428;  16  Sts.  2,  14), 
dividing  certain  of  the  Southern  states  into  miu- 
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tary  districts,  and  providing  for  the  assiganient  of 
armj  officers  thereto  for  certain  of  the  purposes 
of  goyemment,  was  a  state  competent  to  sue  for 
state  property  disposed  of  by  the  usurping  rebel 
state  government,  the  goverament  and  the  people 
of  the  state  then  being  restored  to  peaceful  rela- 
tions with  the  United  States.  [Grier,  Swayne, 
and  Miller,  JJ.,  dissenting.]  Texas  y.  White, 
7  Wal.  700. 

Commerce  —  States   may  regulate  Pilotage, 
Congress  not  having  acted. 
See  Pilot,  2,  3. 

Commerce  —  Power  to  regulate. 
See  Commerce. 

Constitution  —  First  Ten  Articles  of  Amend- 
ment not  intended  to  limit  Powers  of  StcUes. 
See  Constitution,  5  et  seq. 

Contract  —  Charter  making  Bills  of  Bank  re- 
ceivable  for  Delfts  due  State  —  Power  to 
repeal. 
See  Corporation  —  Charter,  29,  30. 
Contract  of  State  may  not  be  impaired  by  State. 
See  Contract  —  Impairment  op  Obli- 
gation. 

County's  Right  to  Penalty — When  State  may 
release. 
See  Corporation  —  Charter^  28. 

Decisions  of  State  Courts  that  in  Certain  Cases 

State  or  its  Officers  may  be  sued  by  Citizen 

of  another  State,  followed  by  Federal  Courts. 

See    Federal   Courts  —  State  Laws, 

Rules  op  Decision,  38,  39. 

Duty  of  Tonnage  —  Power  to  impose  Wharf- 
age Charges,  etc. 
See  Tonnage  Duty. 

Ejectment  against  Patentee  of  Public  Lands — 
States  cannot  authorize. 
See  Lands  op  United  States  —  Con- 
plicting  Claims. 

Electoral  Rights  not  to  be  conferred  on  In- 
dians, etc. 

See  Indians,  10. 

Eminent  Domain  —  States  take  Right  thereto 
on  Admission  to  the  Union. 
See  Eminent  Domain,  2. 

Executive  —  Power  to  surrender  to  Foreign 
Government  one  charged  with  Murder  — 
To  demand  Fugitive. 
See  Extradition,  1,  6. 

Exclusive  Right  of  Ferrying  from  its  own 
Shores  —  State  may  give  and  protect. 
See  Ferry. 

Fifth  Amendment  to  Constitution  not  a  Re- 
striction on  the  States. 
See  Eminent  Domain,  4. 

Fishway  in  a  River  flowing  through  more  than 
one  State — Whether  a  State  may  exempt 
one  from  making. 
See  Fisheries,  5. 
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Impairment  of  ObligcUion  of  Contract  —  Fed- 
eral Question. 
See  Error  to  State  Court — Ju&ibdic- 
tion,  68  et  seq. 

Insolvent  Laws —  State  may  make,  Congress 
not  having  acted. 

See  Insolyency,  1  et  seq. 

Jurisdiction  on  Federal  Courts  —  State  cannot 
confer. 
See  Federal   Coubts — Jurisdiction, 
37-39. 
Jurisdiction  over  Indian  Territory  ^  None. 

See  Indians,  4  et  seq. 
Legislature,  in  general  —  Power,  etc. 

See  Legislature. 
Legislature  may  deprive  Plaintiff  in  Eject* 
ment  of  Mesne  Profits  and  Improvements. 
See    Mesne    Propits    and    Improve- 
ments, 1. 

Legislature  —  Power  to  determine  Jurisdiction 
of  Federal  Courts. 
See  Legislature,  I. 

Obligation  to  surrender  Fugitives  from  Justice 
—  No  Power  to  compel. 
See  Extradition,  6,  7. 

Owner  of  Shares  in  Corporation,  not  in  its 
Sovereign  Character. 
See  Circuit  Court— Jurisdiction,  140. 

Power  to  legislate  concerning  Extradition  of 
Fugitive  Slaves. 
See  Slavery,  42. 

Puhlie  Right  to  take  Fish  —  SbUe  may  regu- 
late the  Exercise. 
See  Fisheries,  2. 

Right  to  Navigable  Waters  and  Soil  there- 
under. 

See  Waters. 
Sales  of  State  Property  during  Rebellion. 

See  Government  Bonds,  5  et  seq. 

Sovereignty  —  Power  of  General  Government 
within  the  States. 
See  United  States  —  In  general,  2,  3. 

St€tte  in  Rebellion  may  not  pass  Laws  impair- 
ing Obligation  of  Contracts. 
See  Contract — Impairment  op  Obli- 
gation, 15. 

Statutes  of  Limitation  —  State  Records. 
See  Limitation  —  Statutes,  6. 

Suits  between  States  —  Power  of  Supreme 
Court  to  issue  Subpcsna. 
See  Supreme  Court  —  Practice,  2. 

Taxation  of  Imports  or  Exports  —  Unconsti- 
tutional. 
See  Duties  —  In  general. 

Taxation  —  Power  of  State  to  determine  Man- 
ner of  levying  and  collecting. 
See  Tax  —  Assessment,  1. 

Taxation — Power  to  tax  Federal  Agencies, 
See  Tax — Power. 
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Taxation  —  Power  to  tax  Indian  Lands, 
See  Indians,  32  e<  seq. 

Taxation  —  Power  of  State. 
See  Tax  —  Powee. 

Telegraph  Lines — Power  over. 
See  CoMME^ciR,  50-53. 

STATES — SUITS —  Suits  by  and  against  States 
—  Jurisdiction  as  depending  on  Parties  — 
Suits  against  a  State  —  State  as  a  Party  — 
Suits  against  State  Officers,  etc. 
See  pi.  1-20. 

Pleading  and  Practice^  in  general — Process, 
when  served,  and  on  whom  — Non-appear- 
ance, 
See  pi.  21-32. 

Pleading  and  Practice  in  Suits  concerning 
Boundary, 
See  pL  33-37. 

1.  Suits  by  and  against  States  — Juris- 
diction as  depending  on  Parties  —  Suits  against 
a  State  —  State  as  a  Party  —  Suits  against 
State  Officers,  etc,"]  Under  the  constitution,  as 
originaUy  adopted,  a  state  could  be  sued  by  a 
citizen  of  another  st^te.  [Iredell,  J.,  dissent- 
ing.]    Chisholm  v.  Georgia,  2  Dal.  419. 

2.  But  since  the  adoption  of  the  eleventh 
amendment,  restraining  the  exercise  of  the  judi- 
cial power  in  certain  cases,  the  rule  is  otherwise ; 
and  it  makes  no  difference  whether  the  citizen  is 
the  nominal  as  well  as  the  real  plaintiff,  or 
whether  the  suit  is  brought  by  the  state  for  his 
benefit  on  an  assignment  taken  pursuant  to 
statute  for  that  purpose.  New  Hampshire  y. 
Lotdsiana,  108  U.  S.  76. 

3.  The  principle  of  international  law  which 
permits  a  state  imperatively  to  demand  of  an- 
other state  the  payment  of  aebts  due  its  citizens, 
has  no  application  to  such  a  case,  the  states  of 
the  Union  having  surrendered  that  attribute  of 
sovereignty.    lb. 

^  4u  Nor  can  a  right  in  the  state  to  sue  for  its 
citizens  be  inferred  to  result  from  such  surren- 
der, as  originally,  the  citizen  having  had  a 
right  to  sue  for  liimself,  it  cannot  be  supposed 
that  the  state  was  also  intended  to  have  a  right 
to  sue  in  his  behalf.    lb. 

5.  Suits  against  states  by  citizens  of  other 
states,  pending  at  the  time  of  the  adoption  of 
the  eleventh  amendment,  could  be  no  further 
prosexsuted  after  such  adoption.  Hollingsworth 
V.  Virginia,  3  Dal.  378. 

6.  The  prohibition  in  the  eleventh  amendment, 
of  suits  by  indiyiduals  against  states,  does  not 
extend  to  a  case  in  which  a  state  is  not  a  party 
of  record,  although  the  state  have  entire  ultimate 
interest  in  the  subject  of  the  suit.  Oihom  y. 
United  States  Bank,  9  Wheat.  738 ;  Davis  y. 
Gray,  16  Wal.  203. 

7.  As,  for  instance,  to  a  suit  a^nst  the  audi- 
tor and  treasurer  of  a  state,  to  ei^oin  them  from 
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paying  away  money  taken  from  the  plaintiff  by 
way  of  collecting  a  tax  under  a  statute  invalid 
under  the  constitution,  and  to  compel  them  to 
restore  the  same.  Osbom  v.  United  Stales  BarJt, 
9  Wheat.  738. 

8.  Or  to  a  suit  to  enjoin  the  governor  and 
the  commissioner  of  the  land  office  of  a  state  by 
which  a  grant  of  land  to  a  railroad  company,  in 
aid  of  the  construction  of  the  road,  has  unlaw- 
fully been  declared  forfeited,  from  granting  the 
land  to  settlers.  [See  Chase,  C.  J.,  and  DAyis, 
J.,  dissenting.]  Davis  y.  Gray,  16  Wal.  203. 
But  sdb  Cunningham  v.  Macon  db  Brunswick 
Railroad  Co.,  109  U.  S.  453. 

9.  When  the  governor  of  a  state  is  sued,  not 
by  name,  but  by  his  style  of  office,  and  the 
claim  is  made  upon  him  solely  by  reason  of  his 
official  character,  the  state  is  to  oe  deemed  the 
real  party  of  record.  Governor  of  Georgia  y. 
Madrazo,  1  Pet.  110. 

10.  The  federal  courts  haye  jurisdiction  of  a 
suit  against  a  bank  the  charter  of  which  provides 
that  the  president  and  directors  shall  be  the  real 
body  corporate,  although  a  state  be  sole  owner 
of  the  stock.  Kentucky  Bank  y.  Wister,  2  Pet. 
318. 

U.  Where  a  state  indorses  bonds  of  a  railroad 
company,  taking  a  lieu  on  its  property  for  secur- 
ity, and  on  de&ult  in  payment  causes  the  prop« 
erty  to  be  sold  by  a  receiver,  and  itself  become 
the  purchaser,  and  issues  its  own  bonds  in  lieu 
of  the  bonds  so  indorsed,  a  holder  of  additional 
bonds,  issued  before  such  default,  and  also  in- 
dorsed by  the  state,  cannot  maintain  a  bill  to 
which  the  governor  and  state  treasurer  are  par- 
ties defendant,  to  foreclose  his  mortage,  to  set 
aside  the  sale,  and  to  establish  a  prior  or  equal 
lien,  the  defendants  demurriug  on  the  ground 
that  the  state  is  the  party  in  interest.  The  state 
is  an  indispensable,  if  not  the  only  proper,  party 
defendant.  [Field  and  Hahlak,  J  J.,  dissent- 
ing, holding  that  tlie  mere  assertion  by  the  de- 
fendants of  title  in  the  state  should  not  preclude 
inquiry  into  the  rightfulness  of  lis  possession  or 
the  validity  of  its  title,  and  that  if  its  title  is  in- 
valid, it  is  not  a  party,  and  the  court  has  juris- 
diction.] Cunningham  v.  Macon  ff  Brunswick 
Railroad  Co.,  109  U.  S.  446. 

12.  If  a  state  agree  to  receive  her  coupons 
for  taxes,  and  by  a  subsequent  statute  refuse  to 
do  so,  thus  impairing  the  obligation  of  her  con- 
tract, and  an  officer  whose  duty,  under  the  later 
law,  it  is  to  collect  state  taxes  in  cash  refuse  to 
accept  coupons,  and  levy  on  chattels  for  the  taxes 
due,  the  owner  of  the  chattels  so  levied  on,  whose 
tender  has  been  refused,  may  maintain  an  action 
against  the  officer.  [Watte,  C.  J.,  and  Miller, 
Bradley,  and  Grat,  JJ.,  dissenting,  on  the 
ground  that  such  an  action  is  in  effect  an  action 
against  the  statej  Poindexter  y.  Greenhow, 
1 14  U.  S.  270 ;  White  v.  Greenhow,  Id.  307 ; 
Chaffin  y.  Greenhow,  Id.  309  IVirginia  Coupon 
Cases], 
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13.  The  form  of  the  action  may  be  trespass, 
although  the  unconstitutional  legislation  pro- 
hibits the  action.  [Waits,  C.  J.,  and  Milleb, 
Bbadlet,  and  Gray,  JJ.,  dissenting.]  Chaffin 
V.  Taylor  [Virginia  Coupon  Cases],  114  U.  S. 

307. 

14u  An  injunction  will  issue  to  restrain  a  levT 
on  rolling-stock  of  a  railroad  corporation  which 
has  tendered  such  coupons  in  payment  of  taxes 
due.  [Waite,  G.  J.,  and  Milleb,  Bradley,  aud 
Gbat,  JJ.,  dissenting J^  Allen  v.  Baltimore  {f 
Ohio  Railroad  Co,  I  Virginia  Coupon  Cases}, 
114  U.  S.  311. 

15.  Where  lands  granted  to  a  state  for  pur- 
poses of  internal  improvement  are  by  statute 
constituted  a  fuud  for  such  purposes,  and,  with 
the  proceeds, -vested  in  certain  state  officers  in 
trust,  and  they,  purauant  to  their  powers,  pledge 
the  fund  for  the  payment  of  the  interest  on  nul- 
road  bonds  issued  in  aid  of  construction,  the 
road  to  pav  the  interest  and  to  ])av  a  certain  per- 
centage of  the  principal  for  a  siuking  fund,  and 
the  bonds  to  constitute  a  lien  on  the  road,  the 
state,  not  the  board  of  trustees,  is  the  real  party 
in  interest,  and  may  therefore  maintain  an  origi- 
nal bill  in  equity  m  the  supreme  court  to  set 
aside  a  sale  of  tne  road  at  suit  of  bondholders, 
ete.,  and  to  compel  a  resort,  on  maturity  of  the 
bonds,  to  the  fund  as  a  primary  fund  tor  pay- 
ment of  both  principal  ana  interest.  Florida  v. 
Anderson,  91  U.  S.  667. 

16.  And  it  will  not  be  precluded  therefrom 
by  the  fact  that  the  trustees  must  be  joined  as 
formal  parties  plaintiff,  it  being  apparent  that 
the  trustees  are  mere  agents  of  the  state.    lb. 

17.  Where  it  clearly  appears  that  joinder  of 
a  state  is  neoessary  to  a  grant  of  the  relief 
sought,  the  court  will  not  take  jurisdiction,  the 
state  not  being  joined.  Cunningham  v.  Macon  {f 
Brunswick  Railroad  Co.,  109  U.  S.  446. 

18.  The  fact  that  a  state  has  an  interest  in 
the  subject-matter  of  a  suit  between  individuals, 
which  it  may  choose  to  assert,  does  not  oust  the 
federal  courts  of  jurisdiction;  but  on  suggestion 
of  such  an  interest  as  would  make  the  state  a 
necessary  party,  the  suggestion  must  be  exam- 
ined, and  its  correctness  aetermined  by  the  court. 
Thus,  it  being  suggested  in  the  supreme  court 
that  a  state  was  the  owner  of  a  fund  proceeded 
against  in  the  district  court,  in  admiralty,  the 
court  examined  the  state's  claim,  and  having 
found  that  the  state  was  not  a  necessary  party, 
issued  a  peremptory  mandamus  directing  the  dis- 
trict judge  to  proceed  to  adjudicate  between  the 
individual  parties.  United  States  v.  Peters,  5 
Cranch,  115. 

19.  Where  a  suit  was  brought  to  restrain 
a  state  treasurer  from  collecting  a  certificate 
that  had  been  deposited  with  him  for  the  benefit 
of  the  state  and  the  treasurer  demurred  for  that 
the  state  was  the  real  party  in  interest,  and 
the  state  then  came  in  and  claimed  the  money, 
which  in  the  mean  time  had  been  paid  into 
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court,  it  was  held  that  the  state,  by  so  appearing 
aud  presenting  and  prosecuting  a  claim  to  the 
fund,  submitted  to  the  jurisdiction  and  became  a 
party  so  far  as  necessary  for  the  complete' deter^ 
mination  of  the  litigation.  CUxrk  v.  Barnard, 
108  U.  S.  436. 

20.  In  order  to  the  exercise  by  a  state  of  a 
right  to  sue  in  the  supreme  court,  there  must  be 
a  state  government  competent  to  represent  the 
state  in  its  reUitions  witli  the  national  govern- 
ment, so  far,  at  least,  as  the  institution  aud  pros- 
ecution of  a  suit  are  concerned.  Texas  v.  White, 
7  Wal.  700. 

21.  Pleading  and  Practice,  in  general 

—  Process,  when  served,  and  on  whom — iVbn- 
appearance,]  Qacere,  whether  a  state  suing  to 
enjoin  a  nuisance  in  a  navigable  river  on  her 
borders  must  not  aver  some  special  injury,  such 
as  a  private  person  would  have  to  show  to  main- 
tain a  similar  action.  South  Carolina  v«  Georgia^ 
93  U.  S.  4. 

22.  A  subpoena  in  equity  to  a  state  must  be 
served  sixty  days  before  the  return-day,  and  in 
default  of  appearance  on  that  day  the  plaintiff 
may  proceed  ex  parte.  Grayson  v.  Virginia,  3 
Dal.  320. 

23.  Where  it  is  not  so  served,  a  new  subpoena 
may  be  awarded,  returnable  to  the  next  term. 
New  Jersey  v.  New  York,  3  Pet.  461. 

2€.  Service  of  process  on  the  jrovemor  and 
attorney-general  of  a  state  is  sufficient  service 
on  the  state.     Chisholm  v.  Georgia,  3  Dal.  419. 

25.  Process  against  a  state  must  be  served  ou 
ite  chief  executive  magistrate  and  ito  attorney- 
general.  Grayson  v.  Virginia,  3  Dal.  320 ;  New 
Jersey  v.  New  York,  5  Pet.  284. 

26.  Leaving  a  copy  of  the  subpoena  at  the 
house  of  the  governor  is  a  sufficient  service  on 
him.     Huger  v.  South  Carolina,  3  Dal.  339. 

27.  Where  a  rule  issues  from  the  supreme 
court  in  the  exercise  of  its  original  jurisaiction 
against  a  state,  it  should  be  served  on  the  gover- 
nor and  attorney-general.  Kentttcky  v.  Denni- 
son,  24  How.  66. 

28.  But  if  judgment  be  recovered  by  the 
treasurer  of  a  state  suing  ex  o^cio,  the  citation 
should  be  served  on  him,  notwithstanding  a  rule 
of  court  requiring  process  to  be  servea  on  the 
governor  or  attomey-genend  where  a  stete  is  the 
party.  The  citation  should  be  served  on  the 
party  of  record.  Poydras  de  la  Lande  v.  Louisu 
ana  Treasurer,  17  How.  1. 

29.  In  a  suit  against  a  state,  if  the  defendant 
do  not  appear  aft«r  due  service  of  process,  the 
plaintiff  may  have  a  rule  for  proceeding  to  a 
uearing  ex  parte.  New  Jersey  v.  New  York, 
5  Pet.  284  ;  Rhode  Island  v.  Massachusetts,  12 
Pet.  657  [BA.LDWIN,  J.,  dissenting]. 

30.  So,  if  appearance  is  withdrawn  on  leave. 
rB\LDwn9,  J.,  dissenting.]  Rhode  Island  v. 
Massachusetts,  12  Pet.  657. 

31.  Proclamation  was  made  in  an  action 
against  the  state  of  New  York^  "  that  any  per* 
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8TATB8  —  sum  —  continued. 
sou  having  authority  to  appear"  for  the  state 
should  "appear  accordingly/'  and,  uo  one  ap- 
pearing, it  was  ordered  on  motiou  of  the  plaintiff 
that  unless  the  state  should  appear  or  show  cause 
by  the  first  day  of  the  next  term,  judgment  by  de- 
fiault  would  be  entered.  Oswald  v.  Neto  York,  2 
Dal.  415. 

32.  A  state  having  been  duly  served  with  pro- 
cess, and  not  appearing,  the  court,  at  the  term 
next  after  the  return  term,  ordered  that  if  an 
appearance  were  not  entered  or  cause  shown  by 
the  first  day  of  the  next  term,  judgment  by  de- 
fault should  be  given  agaiust  the  slate.  [Iredell, 
J.,  dissenting.]    Chiakolm  v.  Georgia,  2  Dal.  419. 

33.  —  Pleading  and  Practice  —  In  Suits 
concerning  Boundary.]  In  a  suit  between  states 
to  determine  a  question  of  boundary,  the  proper 
mode  of  pleading  is  by  bill  and  cross-bill,  so  that 
there  may  be  a  decree  establishing  the  true  line. 
Missouri  v.  Iowa,  7  How.  660. 

34u  In  such  case,  the  rules  as  to  time  of 
answering,  etc.,  governing  in  suits  between  per- 
sons, should  not  be  appfied.  Rhode  Island  v. 
Massachusetts,  13  Pet.  23. 

35.  Although  the  pleading  and  practice  in 
such  cases  should  be  according  to  the  rules  in 
chancery,  yet  those  rules  should  be  so  moulded 
and  applied  as  to  bring  the  cause  to  a  hearing  on 
its  merits.  Rhode  Island  v.  Massachusetts,  14 
Pet  210;  FUtrida  v.  Georgia,  17  How.  478. 

36.  Thus,  where  a  decision  on  the  plea  might 
have  had  the  effect  to  keep  out  of  view  some  part 
of  the  merits  of  the  complainant's  case,  the  court 
refused  to  decide  the  cause  on  the  plea.  Rhode 
Island  V.  Massachusetts,  14  Pet.  210. 

37.  In  a  suit  lietweeu  two  states  to  settle 
a  question  of  boundary,  where  the  United  States 
had  an  interest  as  a  proprietor  and  grautor  of  lauds 
in  the  disputed  territory,  the  attorney-general, 
on  filing  an  information,  had  leave  to  adduce  evi- 
dence, written  or  parol,  and  to  examine  witnesses 
and  file  their  depositions,  in  order  to  establish 
the   boundary  claimed  by  the    United  States. 

S McLean,  Dantel.  Curtts,  and  Campbell,  JJ., 
issentiug.]     Florida  v.  Georgia,  17  How.  478. 

Not  a  Party  to  Ejectment  merely  because  the 
Land  was  granted  by  it  —  Nor  because  the 
Land  is  unthin  its  Limits, 
See  Ejectment  —  Pleading  and  Prac- 
tice, 4,  5. 

Supreme  Court  Jurisdiction  of  Suits  to  which 
State  is  Party,  not  necessarily  exclusive  — 
Removal. 
See  Removal  of  Causes,  3. 

Supreme  Court  Jurisdiction  —  Boundary  — 
Nuisance. 
See  SuPEEMx  Coubt — Jurisdiction,  3 
et  seq. 

ilATES — UVIOH —  Union  Indestructible  —  Or- 
dinance  of  Secession  a  Nullity —  When  the 
States  became  entitled  to  Sovereign  Rights  over 


frCATE9  —  UVIOfV  — continued. 
Interned  Affairs.']  The  union  of  the  states  was 
designed  to  be  perpetual,  and  is  indestructible 
by  the  act  of  any  one  or  any  number  less  than 
the  whole  of  them.  Texcts  v.  White,  7  Wal. 
700.     And  see  Gunn  v.  Barry,  15  Wal.  610. 

2.  The  union  between  Texas  and  the  other 
states  was  as  complete  in  those  respects  when 
she  came  iu  as  a  state,  as  that  between  the 
original  states.     lb. 

3.  Such  perpetuity  and  indissolubility  do  not 
imply  a  loss  by  the  state  of  a  distinct  individual 
existence,  or  of  the  right  of  self-government,  the 
coustitution  looking  to  an  indestructible  union  of 
indestructible  states.    lb. 

4.  Hence,  the  ordinance  of  secession  passed 
by  that  state  in  February,  1861,  and  all  acts  of 
the  people  and  of  the  legislature  in  ratification 
thereof,  were  absolutely  void  and  without  effect 
on  the  obligations  of  the  state  as  a  member  of 
the  Union.     lb 

5.  The  Louisiana  ordinance  of  secession  of 
1861  was  a  nullity,  and  did  not  affect  the  juris* 
diction  of  the  supreme  court  of  the  state,  nor  its 
rehitioti  to  the  appellate  power  of  the  supreme 
court  of  the  United  States.  White  v.  Cannon, 
6  Wal.  443. 

6.  On  July  4,  1776,  the  several  states  of  the 
Union  became  entitled  to  all  the  rights  and 
powers  of  sovereign  states  over  their  internal 
regulations;  and  among  those  rights  was  the 
right  to  the  allegiance  of  their  citizens.  McIU 
vaine  v.  Cox,  4  Cranch,  209. 

STATUTB  —  Constitutionality  in  general. 

See  Statute  —  Constitutionalitt. 

Construction  of  Statutes  in  general. 
See  Statute  —  CoNSTRUCTioir. 

Enactment  of  Statutes. 

See  Statute  —  Enactmeitt. 

Miscellaneous  Matters. 

See  Statute  —  In  genebal. 
Particular  Statutes. 

See  Statute  —  PARTTCxn.Aii  Statutes. 
Repeal  of  StatiUes,  in  general. 

See  Statute  —  Repeal. 

STATUTB  —  OOHSTITUTIOKAIITT  —  In  general 
—  Effect  of  unconstitutionality. 
See  pi.  1-7. 
Constitutionality  as  affected  by  Mention  of 
Subject-matter  in  Title. 
See  pi.  8-15. 

1.  —  In  general  —  Effect  of  unconsftitution^ 
aliiy.']  An  act  of  congress  repugnant  tx)  the  con- 
stitution is  not  law.  Marbury  v.  Madison,  1 
Cranch,  137. 

2.  The  courts  will  not  declare  a  law  unconsti- 
tutional unless  its  incompatibility  with  the  con- 
stitution be  clear.  Fletcher  v.  Pecky  6  Cranch, 
87  ;  Dartmouth  College  v.  Woodward,  4  Wheat. 
518. 
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STATUTE  —  COHtrilTUTIOBAIITT  —  continued, 

3.  Au  act  of  cougress  clearljr  pursuant  to  au- 
tbority  conferred  by  the  constitution  is  the  su- 
preme law  of  the  laud,  and  a  state  statute  in 
conflict  therewith  is  void.     Sinnot  y.  Davenport, 

22  How.  227. 

4u  Statutes  uncoustitutional  in  part  only  may 
be  upheld  so  far  as  they  are  constitutional,  if  the 
constitutional  part  may  be  severed  from  the  other. 
Packet  Company  v.  Keokuk,  95  U.  8.  80. 

5.  A  statute  authorizing  a  school  district  to 
issue  bonds,  etc.,  contlicts  with  a  constitutional 
prohibition  against  the  passage  of  special  acts 
conferring  corporate  powers.  School  District  v. 
St.  Joseph  Fire  f^  Marine  Insurance  Co,,  103 
U.  S.  707. 

6.  A  special  statute,  which,  while  chartering 
a  railroad  corporation,  autlioiizes  counties  ou  the 
line  of  the  road  to  subscribe  to  its  stock  without 
a  popular  yote,  a  general  statute  requiring  a  pop- 
ular vote  bein^  in  force,  is  not  void  as  couflicting 
with  constitutional  provisions  that  general  laws 
shall  not  be  suspended  for  the  benefit  of  individ- 
uals, that  laws  tor  their  benefit,  inconsistent  with 
the  general  law,  shall  not  be  passed,  nor  laws 
granting  to  them  privileges  or  immunities  other 
than  those  extended  to  others  of  the  same  class, 
and  that  property  shall  not  be  taken  except  by 
the  law  of  the  land,  the  constitution  reserving  to 
the  legislature  power  to  grant  such  charters  of 
incorporation  as  may  be  deemed  expedient  for  the 
public  good.  Tipton  County  v.  Rogers^  Loco- 
motive ^  Machine  Works,  103  U.  S.  523. 

7.  A  statute  forbiddiug  appeals  from  judg^ 
ments  fully  affirming  judgments  under  whicii 
the  matter  in  controversy  does  not  exceed  a 
thousand  dollars,  is  nut  inconsistent  with  a  con- 
stitution which  denies  aopeals,  except  in  certain 
cases,  where  the  matter  does  not  amount  to  five 
hundred  dollars.  Downham  v.  Alexandria,  9 
Wal.  659. 

8.  Constitution alify  as  affected  by  Men- 
tion of  Subject-moUter  in  Title.]  Where  a  con- 
stitution requires  that  a  statute  shall  embrace  but 
one  object,  and  that  this  shall  l)e  expressed  in  its 
title,  a  statute  will  not  be  declared  invalid  for 
non-compliance  on  slight  or  technical  grounds. 
If  the  title  and  the  statute  can  fairly  be  recon- 
ciled, this  will  be  done.  Montclair  v.  Ramsdell, 
107  U.  S.  147 ;  Otoe  CowUy  v.  Baldwin,  111 
U.  S.  1. 

9.  When  the  many  details  of  a  statute  all  re- 
late to  the  one  general  subject  embraced  in  its 
title,  such  statute  relates  to  but  one  subject,  within 
the  meaning  of  such  a  constitutional  provision. 
Woodson  v.  Murdock,  22  Wal.  351 ;  Louisiana 
V.  PiUbury,  105  U.  S.  278. 

10.  Thus,  an  act  entitled  "  an  act  to  consoli- 
date" a  city,  "and  to  provide  for  the  govern- 
ment and  administration  of  its  affairs,"  is  not 
open  to  objection  because  it  contains  provisions 
not  relating  merely  to  the  union  of  the  different 
municipalities  and  the  government  of  the  city, 
but  to  all  the  various  details  into  which  the  gen- 


STATUTE  —  OOBHTiTUTIOIfATiTTY  —  continued. 

eral  administrat  ion  of  its  afihirs  may  lead.   Louisi^ 
ana  v.  PiUbury,  105  U.  8.  278. 

U.  Any  expression  in  the  title  wliich  calls  at- 
tention to  the  subject  thereof,  although  in  general 
terms,  fulfils  the  requirements  of  such  a  provision; 
an  expression,  for  instance,  speaking  merely  of 
amenaing  the  charter  of  a  certain  railroad  com- 
pany, the  statute  legalizing  an  election  whereby 
a  subscription  to  the  stock  of  tlie  company  was 
voted.  Jonesboro  v.  Cairo  jr  St.  Louis  Railroad 
Co.,  110  U.  S.  192. 

12.  Where  a  statute  expresses  the  object  thereof 
in  its  title,  the  title  will  be  deemed  to  embrace 
the  lawful  means  of  achieving  the  object,  thus 
fulfilling  the  constitutional  requirement,  as,  for  in- 
stance, a  statute  entitled  "  an  act  to  incorporate 
the  San  Antouio  Railroad  Company,"  authorizing 
a  city  to  take  stock  of  the  company,  and  to  issue 
bonds,  or  otherwise  to  pledge  the  faith  of  the 
city,  will  not  be  deemed  to  conflict  with  the  con- 
stitutional requirement.  San  A  ntonio  v.  Mehaffey, 
96  U.  S.  312. 

13.  Where  matters  not  expressed  in  the  title 
of  a  statute  are  so  disconnect^  with  matters  ex- 
pressed that  they  may  be  eliminated,  the  statute 
may  stand  as  to  matters  so  expressed,  notwith- 
standing such  a  provision  of  the  constitution. 
Unity  v.  Burrage,  103  U.  S.  447. 

14.  A  statute  entitled  "  an  act  to  legalize  cer- 
tain  taxes,"  etc.,  is  not  objectionable  as  embracing 
a  subject  not  expressed  in  its  title,  because  it 
also  legalizes  an  issue  of  bonds  for  the  payment 
of  which  the  taxes  were  imposed.  The  two  sub- 
jects are  not  diverse.  Read  v.  PlaUsmouth,  107 
U.  S.  568. 

15.  A  statute  "to  authorize  independent  school 
districts  to  borrow  money  and  issue  bonds  there- 
for, for  the  purpose  of  erecting  and  completing 
school-houses,  legalizing  bonds  heretofore  issued^ 
and  making  school  orders  draw  six  per  cent  in- 
terest in  certain  cases,"  is  not  open  to  the  con- 
stitutional objection  of  embracing  more  than  one 
subject  and  matters  properly  connected  there- 
with. AcHey  School  District  v.  HaU,  113  U.  S. 
135. 

STATUTE  —  CONBTElJCnOH  —  General  Rules — 
Statutes  in  pari  materia  —  Intent  of  Legis- 
lature the  Cardinal  Rule,  etc. 
See  pi.  1-20. 

Aids  to  Construction  —  Preamble  —  Proviso 
—  Title  —  Legislative  Journals  —  Public 
Policy  —  Contemporary  History  —  Oiher 
Statutes  —  Construction  of  Executive  De- 
partment,  etc. 
See  pi.  21-39. 

Penal  Statutes  —  Public  Statute,  tchat  if  — 
Recital  in  Private  Statute,  Effect  of. 
See  pi.  40-44. 

General  Rules  —  Statutes  in  pari  ina- 


teria  —  Intent  of  Legislature  the  Cardinal  Rule, 
etc,"]    Several  statutes  in  pari  materia  are  to  be 
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STATUTE — COKBTBUCnOH  —  continued. 

cunsidered  as  ooe  in  the  ascertain  men  t  of  their 
meaning.    Patterson  v.  Winn,  11  Wheat.  380. 

2.  In  construing  a  statute,  it  should  be  con- 
sidered vitli  all  acts  in  pari  materia.  United 
States  V.  Freeman,  3  How.  656. 

3.  A  repealing  act  and  an  act  suspending  its 
operation,  passecT  at  the  same  session,  must  be 
construed  together  as  parts  of  one  act,  so  that 
both  may  have  effect.  Brown  f.  Barry ^  3  Dal.  365. 

4.  Where  an  English  statute  is  adopted  in  our 
legislation,  its  settled  contemporaneous  construc- 
tion is  deemed  to  accompany  and  form  a  part 
of  it.  Cathcart  v.  Robinson,  5  Pet.  264 ;  Mc- 
Donald V.  Hooey,  110  U.  S.  619.  See  Tayloe 
V,  Thompson,  5  Pet.  358. 

5.  That  construction  should  be  given  to  a 
statute  which  will  carry  into  effect  t!he  true  in- 
tent of  thfe  legislature.  Brown  v.  Barry,  3  Dal. 
365 ;  Minor  v.  Mechanics'  Bank,  1  Pet.  46 ; 
Binney  v.  Chesapeake  jr  Ohio  Canal  Co.,  8  Pet. 
201. 

6.  A  statute  ought  not  to  be  so  construed  as 
to  subvert  the  rights  to  property,  unless  such  an 
intention  be  expressed  in  terms  that  admit  of  no 
doubt.    Rutherford  v.  Greene,  2  Wheat.  196. 

7.  Words  in  a  statute  indicating  a  belief  on 
the  part  of  the  legislature  in  the  existence  of  a 
law  which  has  no  existence,  may  be  such  as  to 
give  it  effect  in  futuro,  Postmaster-General  v. 
Early,  12  Wheat.  136. 

8.  In  general,  in  the  construction  of  public 
statutes,  the  word  '*  may "  is  to  be  construed 
"  must,"  if  the  legislature  intend  to  impose  a 
positive  duty,  and  not  merely  to  give  a  discre- 
tionary power.  Minor  v.  Mechanics*  Bank,  1 
Pet.  46. 

9.  "Or"  construed  as  "and,"  where  the  ob- 
viou.s  intent  of  the  statute  required  it.  Union 
Insurance  Co.  v.  UnUed  States,  6  Wal.  759. 

10.  In  coustruins  a  statute,  the  words  "  single 
man"  or  "marriea  man"  may  be  taken  in  a 
generic  sense,  where  the  context  and  the  object 
and  provisions  of  the  statute  require  it.  Silver 
V.  Ladd,  7  Wal.  219. 

U.  Whether  a  statute  to  confirm  a  void  con- 
veyance is  to  have  that  effect,  depends  not  on  a 
technical  construction  of  its  language,  but  on  the 
actual  intent  of  the  leorislature  as  gathered  from 
the  whole  of  it.     Wilkinson  v.  Leland,  2  Pet. 

627. 

12.  Where  the  enacting  clause  is  general  in 
its  language  and  objects,  a  proviso  thereto  should 
be  construed  strictly,  and  as  taking  no  case  out 
of  the  provisions  of  such  clause,  if  not  fairly 
within  its  terms.  United  States  v.  Dickson,  15 
Pet.  141. 

13.  The  acts  of  congress  are  to  be  construed 
by  the  rules  of  the  common  law.  Rice  v.  Min- 
nesota  jr  Northwestern  Railroad  Co.,  I  Black, 
358. 

14u  Where  the  language  of  a  statute  presents 
no  ambiguity,  as  read  in  the  order  of  its  clauses, 
the  court  will  not  attempt  to  qualify  its  meaning 


BTAxuxJS  —  OOHSIBVCnOH  —  continued. 
by    construction   through    a    transposition    of 
clauses,  on  the  aigument  of  a  general   intent. 
[Grieb  and  Clipford,  J  J.,  dissenting.]    Poor 
V.  Considine,  6  Wal.  458. 

15.  All  laws  should  receive  a  sensible  con- 
struction :  general  terms  should  be  so  limited  in 
their  application  as  not  to  lead  to  injustice,  op- 
pression, or  absurd  consequences;  and  it  will 
always  be  presumed  that  the  legislature  intended 
exceptions  to  its  language  which  would  avoid 
results  of  such  a  character.  United  States  v. 
Kirby,  7  Wal.  482. 

16.  A  statute  will  be  construed  in  the  light  of 
every  word  used  in  it,  it  being  presumed,  where 
such  a  presumption  is  possible,  that  the  legisla- 
ture meant  what  it  said.  Montclair  v.  RamsdeU, 
107  U.  8.  147. 

17.  If  the  language  of  a  statute  is  fairly  sus- 
ceptible of  two  constructions,  both  equallv  ob- 
vious and  reasonable,  one  of  which  will  bnng  it 
into  harmony  with  the  constitution,  while  under 
the  other  it  is  invalid,  the  former  construction  is 
to  be  adopted.  Grenada  County  Supervisors  v. 
Brogden,  112  U.  S.  201. 

18.  A  statute  will  not  be  construed  as  per* 
mitting  gaming,  prohibited  by  previous  statutes, 
unless  such  construction  cannot  be  avoided.  To 
favor  such  coustructioUj  implications  and  intend- 
ments are  not  to  be  resorted  to.  Aicardi  v. 
Alabama,  19  Wal.  635. 

19.  A  statute  in  derogation  of  the  common 
law  must  be  strictly  construed.  Thus,  an  act 
suspending  a  repealing  act  was  held  not  within 
the  meanini^  of  an  act  providing  that  the  repeal 
of  a  repealing  act  should  not  revive  the  act  first 
repealea.    Brown  v.  Barry,  3  Dal.  365. 

20.  The  Virginia  statute  of  1785,  providing 
that  acts  should  take  effect  from  the  day  on 
which  they  were  in  fact  passed,  held  inoperative 
on  a  repealing  act  and  an  act  suspending  it 
passed  at  the  same  session,  in  a  case  where  there 
was  a  question  as  to  whether  the  suspending 
act  repealed  the  repealing  act,  the  statute  of 
1789  providing  that  m  such  case  the  construction 
given  should  be  the  same  as  if  the  act  of  1785 
had  never  been  passed.    lb, 

21. A  ids  to  Construction  —  Preamble  — 

Proviso  —  Title  —  Legislative  Journals  —  Pub" 
lie  Policy  —  Contemporary  History  —  Other 
Statutes  —  Construction  of  Executive  Depart- 
ment, etc."]  In  case  of  ambiguity,  the  preamble 
may  be  resorted  to  in  aid  of  the  construction  of 
the  enacting  clause.  Beard  v.  Rowan,  9  Pet. 
301. 

22.  In  construing  a  statute,  resort  may  be  had 
to  a  proviso  that  nas  been  repealed.  Savings 
Bank  v.  Collector,  3  Wal.  495. 

23.  The  title  cannot  be  used  to  extend  or  re- 
strain any  positive  provision  in  the  body  of  an 
act ;  and  it  can  be  resorted  to  only  where  the 
meaning  of  the  act  is  doubtful,  and  even  then  it 
has  little  weight.  Hodden  v.  Collector,  5  Wal. 
107. 
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24.  Where  the  meaniag  of  a  statute  is  doubt- 
ful, the  title  may  be  resorted  to,  aud  especially 
where,  under  the  state  constitution,  a  statute 
may  embrace  but  one  subject,  to  be  expressed  in 
its  title.     Myerv.  Western  Car  Co.,  102  U.  S.  1. 

25.  A  badly  expressed  and  apparently  contra- 
dictory statute,  interpreted  by  reference  to  tlie 
jourusus  of  congress,  where  it  appeared  that  tlie 
peculiar  phraseology  was  caused  by  the  introduc- 
tion of  an  amendment  without  due  reference  to 
the  original  bill.  Blake  v.  National  Banks,  23 
Wal.  307. 

26.  What  is  termed  the  policy  of  the  ^vera- 
ment  with  reference  to  any  particular  legislation 
is  too  unstable  a  foundation  for  a  judgment  of 
the  court  in  the  interpretation  of  a  statute. 
Hadden  v.  Collector,  5  Wul.  107. 

27.  Courts,  in  construing  a  statute,  may  re- 
cur to  the  history  of  the  times,  althoui^h  not  to 
the  views  of  individual  members  of  the  legislature 
expressed  in  debate,  or  to  their  motives  in  voting 
for  or  against  the  statute.  United  States  v. 
Union  Pacific  RaUroad  Co.,  91  U.  S.  72. 

28.  The  tact  that  a  statute  is  referred  to  in 
subsequent  statutes  will  not  give  it  validity,  if, 
otherwise,  it  is  void,  tlie  reference  not  being  in- 
innded  as  a  re-enactment.  South  Ottawa  v.  Per' 
kins,  94  U.  S.  260. 

29.  Whpre  the  statute  of  limitations  in  the 
laws  framed  by  commissioners  for  one  of  the  ter- 
ritories, as  published  by  authority  of  congress, 
contained  a  saving  of  the  rights  of  persons  "  be- 
yond seas,"  and  the  statute,  in  the  same  form, 
was  retained  in  successive  revisions  of  the  laws 
under  territorial  aud  state  authority,  and  acqui- 
esced in  by  the  courts  and  the  people  for  more 
than  thirty  years,  it  was  held  that,  what.ever  the 
effect  of  sucQ  acquiescence,  the  statute  so  revised 
must  be  taken  to  be  the  law,  although  the  orig- 
inal nmnuscript  adopted  by  the  commissioners 
did  not  contain  such  a  saving,  those  words  hav- 
ing been  erased.     Pease  v.  Peck,  18  How.  595. 

30.  Where  the  meaning  of  a  provision  of  the 
revised  statutes  is  plain,  the  original  act  cannot 
be  looked  to,  to  see  if  congress  may  not  have 
erred  in  the  revision ;  this  may  be  done  only  when 
necessary  to  construe  language  of  doubtful  im- 
port. United  States  v.  Bowen,  100  U.  S.  508 ; 
Vietor  v.  Arthur,  lOi  U.  S.  498.  Where,  there- 
fore, it  is  declared,  as  in  section  4820,  that  ''  all 
such  pensioners "  shall  surrender  their  pensions 
to  the  Soldiers'  Home  while  there,  the  word 
"  such  "  clearly  referring  to  those  who  have  not 
contributed  to  its  funds,  the  earlier  act  cannot  be 
referred  to  for  authority  to  ignore  the  word 
"  such  "  in  the  revision.  United  States  v.  Bowen, 
100  U.  S.  508. 

31.  Words  used  in  an  earlier,  but  omitted  in  a 
later  act,  cannot  be  read  for  the  purpose  of  re- 
stricting the  operation  of  the  later  act;  and  it 
makes  no  difference  that,  afterwards,  such  words 
were  incorporated  into  the  corresponding  pro- 
vision in  a  revision  of  the  statutes ;  as  where  un- 
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enumerated  ve^table  substances  *'  used  for  cord- 
age "  were  subjected  by  the  act  of  March  2, 1861 
(12  Sts.  196),  to  a  certain  duty,  and  the  words 
"  used  for  cordage  "  were  omitted  from  the  act 
of  July  14,  1862  (12  Sts.  654),  but  used  in  Rev. 
St^.  {  2504,  these  words  cannot  be  deemed  im- 
plied in  the  act  of  1862,  for  the  purpose  of  deter- 
mining the  rate  to  be  imposed  on  an  unenumerated 
vegetaole  substance,  such  as  "jute  rejections." 
Wills  V.  Russell,  100  U.  S.  621. 

32.  Where,  in  construing  the  language  of  a 
code  or  a  revision  of  statutes,  there  is  a  substantial 
doubt  as  to  its  meaning,  the  original  statute  may 
be  looked  to.  Myer  v.  Western  Car  Co.,  10^ 
U.  S.  1. 

33.  On  the  question  of  whether  a  statute  is 
valid,  it  is  of  no  importance  that  it  was  assumed 
to  be  so  in  a  case  before  the  highest  court  of  the 
state  wherein  its  validity  was  not  controverted, 
and,  under  the  state  practice,  could  not  be  con- 
troverted, the  point  not  liaving  been  taken  below. 
Post  V.  Kendcdl  County  St^iervisors,  105  U.  S. 
667. 

34.  In  the  construction  of  a  doubtful  law,  the 
contemporaneous  construction  of  persons  ap- 
pointed to  execute  it,  is  entitled  to  great  weight. 
Stuart  V.  Laird,  1  Cranch.  299;  Edward  v. 
Darby.  12  Wheat.  206;  United  States  v.  North 
Carolina  State  Bank,  6  Pet.  29 ;  United  States 
V.  Moore,  95  U.  S  760 ;  Brown  v.  United  States, 
113  U   S.  569  ;  The  Laura,  114  U.  S.  411. 

35.  As,  for  instance,  the  construction  of  a  gen- 
eral insurance  act  of  a  state  being  doubtful,  the 
interpretation  given  by  the  attorney-general  and 
other  state  officers  required  to  act  under  it 
should  have  weight.  Union  Insurance  Co.  v. 
Hoge,  21  How.  35. 

36.  A  construction  of  statutes,  in  relation  to 
the  accounts  of  individuals  with  the  government, 
made  by  the  proper  accounting  officers,  is  entitled 
to  great  consideration,  especially  when  so  long 
continued  as  to  become  a  rule  of  departmental 
practice,  and  will,  in  general,  be  adopted  bythe 
federal  courts.  United  States  v.  Gilmore,  8  n  al. 
330. 

37.  But  where,  after  the  estabL'shment  of  such 
construction,  congress  prohibits  its  application  to 
a  later  statute,  the  courts  will  not  enforce  its  ap- 
plication, if  denied  by  the  department,  to  a  still 
later  statute  of  the  same  class.     lb. 

38.  The  construction  by  the  treasury  depart- 
ment of  statutes  affecting  its  business,  although 
entitled  to  respect,  is  not  conclusive  on  the  courts, 
as  the  courts  are  bound  to  construe  all  laws  in- 
volved in  oases  before  them  in  accordance  with 
their  own  views.  United  States  v.  Dickson,  15 
Pet.  141;  United  States  v.  Graham,  110  U.  S. 
219. 

39.  The  supreme  court,  on  the  re-enactment  of 
an  internal  revenue  act  in  the  language  of  the 
original  act,  is  not  bound  by  a  construction  put  on 
tlie  language  of  the  original  act  by  commissioners 
of  internal  revenue.    There  is  no  presumption 
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that  congress  intended  to  adopt  such  construc- 
tion, especially  where  its  adoption  would  make  a 
proviso  repug^nant  to  the  body  of  the  act.   Dollar 
Savings  Bank  v.  United  States,  19  Wal.  227. 

40.  Penal   Statutes  —  Public  Statute, 

what  is  —  Recital  in  Private  Statute,  Effect  of!\ 
Although  apeuallaw  should  be  strictly  construed, 
it  should  not  be  so  construed  as  to  defeat  the  ob- 
vious intention  of  the  legislature.  American 
Fur  Co.  V.  UniXed  States,  2  Pet.  358. 

41.  The  rule  that  penal  statutes  are  to  be 
strictly  construed  is  not  violated  by  allowing 
words  to  have  tbeir  full  meaning,  or  even  the 
more  extended  of  two  meanings,  where  such  con- 
struction best  harmonizes  the  context  and  most 
fully  promotes  the  policy  and  objects  of  the  stat- 
ute.    United  States  v.  HariweU,  6  Wal.  385. 

42.  A  statute  legalizing  elections  iield  by  the 
voters  of  a  county  on  the  question  of  issuing  nego- 
tiable county  bonds  in  aid  of  certain  railroads,  and 
authorizing  all  towns bips  in  counties  in  which 
township  organization  has  been  adopted,  lying 
on  or  near  the  line  of  a  certain  road,  on  certain 
conditions  to  subscribe  to  stock  and  issue  nego- 
tiable bonds  therefor,  is  a  public  act.  Unity  v. 
Burrage,  103  U.  8.  447. 

43.  When  an  act  is  declared  therein  to  be  a 
public  act,  an  act  supplementing  and  amending  it 
must  also  be  a  public  act.    Ih. 

44.  A  recital  in  a  private  statute  is  evidence 
of  the  facts  recited  only  as  against  tbe  person 
who  procures  the  enactment.  Branson  v.  Wirih, 
17  Wal.  32. 

Charters  of  Corporations. 

See  CoRPOEATiON  —  Chabteb. 

Custom  cannot  control. 

See  Custom  and  Usage,  22. 

Decisions  of  State   Courts  construing,   etc., 
State  Statutes,  foUowed  by  Federal  Courts. 
See   Federal  Coubts  —  State  Laws, 
Rules  of  Decision. 

Decisions  of  State  Court  construing  Private 
Statute,  not  followed  by  Federal  Courts. 
See   Federal  Courts  —  State  Laws, 
Rules  of  Decision,  121. 

Reconcilement  of  Conflicting  Statutes. 

See  Deed  —  Registration  and  Notice, 
23. 

Service    of  Process  —  Construction  —  Con- 
structive Service. 

See  Writ  and  Process. 

8TAIUTK  —  EVACmSHT  —  What  constitutes  — 
Intent  of  Legislature  —  Seal  —  Approval  of 
Executive — Effect,  etc,']  A  statute  is  operative 
from  the  date  of  its  enactment,  if  no  other  date 
be  fixed.    MaUhews  v.  Zane,  7  Wheat.  164. 

2.  Wliere  a  statute,  like  the  Virginia  statute 
of  1785,  providing  that  acts  shall  take  effect  from 
the  day  on  which  they  are  in  fact  passed,  is  held 
inoperative,  the  English  rule  obtaiiis,  that  acts  of 
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the  same  session  shall  have  effect  from  the  same 
day.    Brown  v.  Barry,  8  Dal.  365. 

3.  In  Tennessee,  since  the  adoption  of  the 
constitution  of  1870,  a  bill  becomes  a  law  only 
on  its  approval  by  the  governor,  or  its  passage 
after  his  refusal  to  approve  it.  Memphis  v. 
United  States,  97  U.  S.  293. 

4.  Under  a  constitutional  provision,  such  as 
that  of  the  Illinois  constitution  of  1848,  that  bills 
shall  be  presented  to  the  governor  to  be  signed 
if  approved,  a  bill  may  become  a  law  if  signed 
within  the  specified  time,  although  at  tiie  time  of 
the  signing  the  legislature  has  adjourned.  Seven 
Hickory  v.  EUery,  103  U.  S.  423. 

5.  Cousress  may  make  the  revival  of  an  act 
conditional  upon  the  happening  of  a  contingency, 
and  direct  the  president  to  make  known  such 
happening  and  revival  by  his  proclamation.  The 
Aurora* s  Cargo,  7  Cranch,  382. 

6.  The  rights  of  parties  under  a  statute  which 
has  expired  will  be  Disserved  by  a  statute  passed 
to  revive  it,  although  there  be  an  interval  between 
the  two  stotutes,  if  the  rights  of  third  parties 
have  not  intervened  in  the  interval.  Stephens  v. 
Mc Cargo,  9  Wheat.  502. 

7.  It  is  not  essential  to  the  validity  of  the 
president's  approval  of  a  bill  that  he  affix  a  date 
to  his  signature  thereto.  Gardner  v.  New  York, 
6  Wal.  499. 

8.  And  if  it  be  wanting,  it  may  be  ascertained 
by  the  court  called  on  to  fix  it  by  resort  to  any 
source  of  information  in  its  nature  capable  of  con- 
veying a  satisfactory  answer  to  the  question,  as 
in  any  case  of  question  as  to  the  time  when  a 
statute  takes  eKect.    Jb. 

9.  In  Illinois,  a  statute  is  not  valid,  unless  the 
legislative  ioumals  show  it  to  have  been  regularly 
passed  bv  both  houses.  South  Ottawa  v.  Per^ 
kins,  94*17.  S.  260;  Post  v.  Kendall  County 
Supervisors,  105  U.  S.  667. 

10.  A  constitutional  requirement  that  the 
stvle  of  kws  shall  be,  "  It  is  enacted,"  etc., 
whether  anything  more  than  directory  or  not, 
cannot  be  deemed  applicable  to  joint  resolutions. 
Eoyt  V.  Sprague,  103  U.  S.  613. 

XL  Where  a  bill  designated  as  "an  act  to 
amend  an  act  entitled  '  an  act  to  incorporate  the 
Illinois  Grand  Trunk  Railway,' ''  regularly  passed 
the  Illinois  house  of  representatives,  but  in 
passing  the  senate  the  word  "  Illinois "  was,  by 
accident,  omitted,  the  journals,  however,  show- 
ing no  amendment,  the  bill  retaining  its  house 
number,  and  there  being  nothing  to  throw  doubt 
on  its  identity,  it  was  held  that  the  act  was  duly 
passed.     Walnut  v.  Wade,  103  U.  S.  683. 

12.  That  article  in  the  constitution  of  North 
Carolina  which  directs  the  seal  of  the  state  to  be 
affixed  to  all  mnts,  held  not  applicable  to  a 
statute  itself  tne  act  of  original  appropriation. 
Rutherford  v.  Greene,  2  Wheat.  196. 

13.  Whether  a  seeming  statute  is  or  is  not  a 
law  is  a  judicial  question  to  be  determined  by  the 
courts  and  not  a  question  of  fact  to  be  tried  by  a 
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jury;  aad  sacli  is  the  rule  in  Illinois,  as  else- 
where. [Waite,  C.  J.,  and  Cufford,  Swayke, 
and  Strong,  JJ.,  dissenting,  and  holding  such 
not  to  be  the  rule  in  Illinois.]  South  Ottawa  v. 
Perkins,  94  U.  S.  260 ;  Post  v.  Kendall  CowUy 
Supervisors,  105  U.  S.  667. 

14.  There  can  be  no  estoppel  in  the  way  of 
ascertaining  the  existence  ot  a  law ;  as,  for  in- 
stance, bonds  having  been  issued  by  a  munici- 
pality under  the  authority  of  a  seeming  statute, 
the  municipality,  when  sued  on  them,  can  under 
no  circumstances  be  estopped  to  show  that  the 
statute  was  invalid  because  of  the  failure  of  the 
legislative  journals  to  show  its  passage  by  the 
rec^uisite  majority  in  each  house,  such  showing 
being  necessary,  under  the  rule  declared  by  the 
state  court,  to  its  validity.  [Waite,  C.  J.,  and 
Clifford,  SwAYNE,and  Strong,  JJ.,  dissenting.] 
South  Ottawa  v.  Perkins,  94  U.  S.  260. 

15.  If  a  court  of  kw  can,  in  any  case,  inquire 
into  the  motives  of  legislators  for  voting  for  a 
law,  it  cannot  do  so  collaterally,  in  a  suit  between 
individuals  to  which  the  state  is  not  a  party. 
Fletcher  v.  Peck,  6  Cranch,  87. 

Decisions  of  State  Courts  respecting  Formali- 
ties necessary  to  an  Enactment  —  Followed 
by  Federal  Courts. 
See  Federal  Courts  —  State  Laws, 
Rules  of  Decision,  101,  102. 

STATUTE  —  IK  GENERAL  — Act  of  Congress,  in 
Case  of  Conflict,  governed  by  the  Constitu- 
tion. 
See  Constitution,  2. 

Entail  may  be  barred  by  Private  Statute,  when. 
See  Estate  Tail. 

Exemplified  Copy  of  State  Statute  with  Seal 
of  Slate,  admissible  in  Evidence. 
See  Evidence  —  Documentary,  40. 

Legislative  Declaration  that  a  Bridge  is  a  Law- 
ful Structure — Effect  on  Judgment  of  Court 
that  it  is  a  Nuisance. 
See  Judgment  —  Gfening  and  Reyer- 

BAL,  19. 

Pleading  —  Matter  of  Defence. 

See  Pleading  —  Plea  to  Merits,  4. 

Prospective,    when  —  When    retrospective  — 
Construction. 
See  Retrospective  Law. 

Questions  affording  Ground  of  Error  to  State 
Court. 
See  Error  to  State  Court  —  Jurisdic- 
tion. 
Statute  saving  a  Custom  —  Effect. 
See  Custom  and  Usage,  15. 

STATITTE  —  PARTICULAB     STATUTES  —  At- 
tainder —  Bill  of —  Legislative  Act  inflict- 
ing Punishment  without  Trial, 
See  Attainder. 


STATUTE  —  PABTICULAB    STATUTES  —  con- 
tinued. 
Confederate  Statutes  confiscating  Property  of 
Loyal  Citizens  void. 
See  Confiscation,  58  e/  seq. 

Confirming  Claims  to  Lands  under  Spanish 
and  Mexican  Grants. 
See  Lands  of  United  States —  Grants 
from  Former  Governments. 

Ex  Post  Facto  Laws  within  Meaning  of  Con- 
stitution. 
See  Ex  Post  Facto  Law. 

Frauds  —  Statute  of —  In  general. 
See  Frauds  —  Statute  of. 

Fraudulent  Conveyances  — Statute  avoiding — 
Liberally  construed. 
See  Fraudulent  Convetance,  1. 

Limitation  —  Statutes  of. 
See  Limitation. 

Power  —  Failure  to  grant  implies  a  Denial, 
when. 

See  National  Bank,  12. 

Ratifying  Past  Acts  — How  far  effective. 
See  Rebellion,  18. 

Retrospective  Laws  in  general. 
See  Retrospective  Law. 

States  in  Rebellion  —  Validity  of  Statutes. 
See  Government  Bonds,  8, 9 ;  States — 
Rights  and  Powers,  20-22. 

Statute  authorizing   Changes  in  Channel  or 
Course  of  River, 
See  Waters,  10. 

Taxation  —  Statutes  exempting,  etc. 
See  Tax  —  Power. 

Usury  Laws  — Constitutionality  and  Construe^ 
lion. 
See  Usury. 

STATUTE — BEFEAL — What  constitutes  —  How 
shown  —  Repeal  by  Implication. 
See  pi.  1-12. 

Effect  of  Repeal  on  Pending  Proceedings. 
See  pi.  13-16. 

1.  What    constitutes  —  How  shown  — 


Repeal  by  Implication.']  A  recital  in  a  statute 
that  a  former  statute  has  been  repealed  or  su* 
perseded  is  not  conclusive  in  respect  thereto. 
Whether  a  statnte  has  been  repealed  is  a  Judi- 
cial, not  a  legislative,  question.  United  States 
V.  Claflin,  97  U.  S.  546. 

2.  What  amounts  tx)  a  repeal  of  a  statute. 
Daviess  v.  Fairbaim,  3  How.  636. 

3.  A  statute  on  the  subject  of  a  prior  statute, 
embracing  all  its  provisions  and  also  others,  and 
imposing  different  or  additional  penalties,  oper- 
ates as  a  repeal  of  such  prior  statute,  without  a 
repealing  clause.  United  States  v.  Tynen,  11 
Wal.  88. 

4u  To  repeal  a  statute  by  implication  there 
must  be  sued  a  positive  repugnancj  between  the 
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STATUTE  —  BSFEAL  —  continued, 
provisions  of  the  new  law  and  the  old  that  they 
cannot  stand  together  or  be  consistently  recon- 
ciled. Wood  V.  United  States,  16  Pet.  342; 
McCool  V.  Smith,  1  Black,  459;  Furman  v. 
Nichol,  8  Wal.  44;  Ex  parte  Yerger,  8  Wal. 
85  ;  United  States  v.  Henderson's  robacco,  11 
Wal.  652  ;  Clay  County  v.  Savings  Society,  104 
U.  S.  579;  Louisiana  v.  Taylor,  105  U.  8.454; 
Ex  parte  Crow  Dog,  109  U.  S.  556 ;  Chew 
Heong  v.  United  States,  112  U.  S.  536.  And 
see  McKee  v.  United  States,  8  Wal.  163 ;  Fus- 
seU  V.  Gregg,  113  U.  8.  550. 

5.  And  even  then  the  old  law  will  be  repealed 
only  to  the  extent  of  such  repugnancy.  Wood  v. 
United  States,  16  Pet.  342  ;  McCool  v.  Smith, 
1  Black,  459. 

6.  An  affirmative  statute  containing  no  ex- 
pression of  a  purpose  to  repeal  an  existing  statute 
will  not  be  aeemed  to  repeal  it,  there  being  no 
irreconcilable  conflict  between  them,  and  the  later 
statute  not  covering  the  whole  ground  of  the  ear- 
lier one,  and  it  not  being  clear  tliat  it  was  not  in- 
tended as  a  substitute  for  it.  Red  Rock  v.  Henry, 
106  U.  8.  596. 

7.  Repeals  of  reyenue  and  collection  laws,  by 
implication,  are  not  favored.  United  States  v. 
Sixty-seven  Packages,  17  How.  85 ;  United  States 
V.  Walker,  22  How.  299. 

8.  Where  the  provisions  of  a  special  charter  or 
of  a  special  legislative  authority  may  reasonably 
consist  with  a  general  statute,  the  two  may  stand 
together,  one  as  the  law  of  the  particular  case, 
and  the  other  as  the  general  law  of  the  land, 
although  the  words  of  tlie  two  are  not  in  exact 
harmony.    South  Carolina  v.  Stoll,  17  Wal.  425. 

9.  ^d  where  a  state  has  publicly  promised 
that  the  notes  of  a  bank  in  wliich  it  is  the  sole 
stockholder,  and  for  whose  notes  it  is  liable,  shall 
be  taken  in  payment  of  taxes  and  of  other  dues  to 
the  state,  and  has  so  impressed  on  the  notes  the 
credit  of  the  state,  the  state,  in  proceeding  to 
terminate  its  obligation,  as  on  reasonable  notice 
it  may  as  to  notes  subsequently  issued,  is  bound 
to  use  words  that  may  not  be  misunderstood.  A 
doubtful  or  obscure  declaration  will  not  suffice. 
76. 

10.  Thus,  the  South  Carolina  statute  of  1843, 
providing  that  all  state  taxes  should  be  paid  in 
specie  "  or  the  notes  of  specie-paying  banks,"  did 
not  operate,  in  view  or  the  different  kinds  of 
banks  then  existing  in  the  state  and  of  legislation 
in  regard  to  them,  to  repeal  the  section  of  the 
charter  of  the  state  bank  which  provided  that  its 
biUs  or  notes  payable  in  coin  should  be  receivable 
in  payment  of  taxes  and  of  other  dues  to  the 
state,  Dut  is  to  be  deemed  to  have  referred  to  the 
notes  of  banks  then  in  existence  which  were  then 
actually  paying  specie.  [Baadley,  J.,  dissent- 
ing]   lb. 

11.  A  provision  in  a  bank  charter  making  its 
notes  receivable  by  the  stAte  in  payment  of  taxes 
or  other  dues  is  not  repealed  by  implication  by  a 
statute  which  makes  other  current  bank-notes  re- 
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ceivable  also,  the  two  enactments  being  capable  of 
standing  together.  Furman  v.  Nichol,  8  Wal.  44. 

12.  An  amendatory  statute  which  covers  the 
entire  subject-matter  of  the  original  statute,  and 
the  provisions  of  which  are  niconsistent  with 
those  of  the  original  statute,  repeals  it  by  im- 
plication.   Pana  v.  Bowler,  107  U.  8.  529. 

13.  Effect  of  Repeal  on  Pending  Pro- 
ceedings.'] W  hen  j urisdict  ion  depends  w  holly  on 
a  statute,  suits  brought  while  it  is  in  force  fall 
with  its  repeal,  there  being  no  reservation  as  to 
pending  cases.  Merchants*  Insurance  Co.  y. 
Ritchie,  5  Wal.  541 ;  Gates  v.  Osborne,  9  Wal. 
567  ;  Baltimore  J*  Potomac  R,  R,  Co.  v.  Grant, 
98  U.  8.  398 ;  South  Carolina  v.  GaiUard,  101 
U.  S.  433. 

14.  An  act  legalizing  a  bridge  over  a  navi^<- 
ble  river  will  abate  a  suit  brought  to  enjoin  its 
construction  as  a  nuisance,  although  the  suit  be 
ready  for  hearing.  The  Clinton  Bridge,  10  Wal. 
454. 

15.  On  the  repeal  of  a  penal  statute,  without 
reservation  of  its  penalties,  all  pending  proceed- 
inprs  thereunder  fall.  Norris  v.  (Crocker,  13  How. 
429 ;  UnUed  States  v.  Tynen,  11  Wal.  88. 

16.  An  offence  against  a  temporary  act  cannot 
be  punished  after  the  act  has  expired,  unless  some 
provision  be  made  for  that  purpose ;  and  a  pro- 
viso in  an  act  repealing  such  act,  that  persons 
may  be  punished  for  past  offences  as  if  the  act 
had  not  oeen  repealed,  is  not  such  a  reservation. 
The  IrresistibU,  7  Wheat.  651. 

Effect  on  Jurisdiction  of  Supreme  Court  — 
Power  of  Congress  to  repeal  Act  giving 
Supreme  Court  Jurisdiction. 

hee     SUP&EHB     CJOURT  —  JUEISDICTION, 

11, 12. 
Effect  on  Right  of  Action  —  On  Pending  Suit, 

See  Pilot,  7. 
Repeal  or  Expiration  pending  Appeal  or  Writ 
of  Error  —  Effect  —  Repeal  —  Remand. 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  417  et  seq.,  492. 

SUFITLATIOH  —  Admiralty  —  Extent  of  Obliga- 
tion of  Stipulators. 
See  Admiralty  —  Practicb,  16  et  seq. 

Concerning  Conduct  of  Trial,  Construction  of 
See  Trial  —  Regulation  op  Trials,  3. 

Waiving  Jury  Trial. 

See  Appeal  and  Error — Proceedings 
above,  359,  361. 

8TBSET  itATT.TtnAH  —  Duty  respecting  Crossings 
-—Transfer  of  Right  to  use  Streets.]  The  duty 
of  street-railway  companies  with  respect  to  people 
crossing  their  tracks,  and  of  people  so  crossing, 
considered  and  stated.  Washington  if  George- 
town Railway  Co.  v.  Gladmon,  15  Wal.  401. 

2.  In  Louisiana,  a  street^railroad  company  may 
transfer  by  mortgage  its  right  to  use  tne  public 


1809 


DIGEST  OF  DECISIONS, 


1810 


STREET  BAILBOAD  —  continued, 

streets.      Neto  Orleans,  Spanish  Fart,  (f  Lake 

Railroad  Co.  v.  Delamore,  114  U.  S.  501. 

Charter  —  In  general. 

See  Corporation  — Charter,  13, 14. 

Contracts  for  grading,  etc.  —  Construction, 
See  Contract  —  Construction,  41. 

Contracts  to  construct  —  WhcU  constitutes. 
See  Contract  —  What  constitutes,  9. 

Right  of  Legislature  to  permit  one  Street  Rail' 
road  Company  to  use  Tracks  of  another. 
See  Corporation  —  Charter,  13. 

Right  to  use  Streets  passes  to  Assignee  in  Bank- 
ruptcy. 
See   Bankruptcy  —  Proceedings   to 
CONVERT  Estate. 

8TBSETS  —  Grading  —  Powers  of  Municipal 
Corporation. 
See  Municipal  Corporation — Powers 

IN  GENERAL,  1-4. 

LiabUiiy  of  Municipal  Corporation  for  Defects. 
See   Municipal   Corporation  —  Lia- 
bility, 5-16. 

Powers,  etc,  of  Municipal  Corporations,  re- 
specting. 
See  Municipal  Corporation  —  Powers 

IN  GENERAL,  1-4,  27  ;  MUNICIPAL  COR- 
PORATION —  Liability,  5. 

Railroads  —  Right   to   run   Locomotives  in 
Streets. 
See  Railroad  —  Company,  32. 

Railroads  —  Rights  and  Duties  respecting. 
See  Street  Railroad. 

Railroads  —  Right  to  lay  Tracks  therein. 
See  Railroad  —  Particular  Roads. 

8VB-C01ITBACT0B  —  Right  to  recover  for  Per- 
formance  although  the  Work  is  rejected  by 
the  one  for  whom  it  is  done. 
See     Contract  —  Performance    and 
Breach,  7. 

SUBJECTS  — Meaning  of  Word  as  used  in  Treaty. 
See  Treaty,  27. 

BuifjrgsjsA  —  Equity  —  When  not  necessary  on 

Supplemental  Bill. 

See  Equity  Pleading ---  Supplemental 

Bill,  7. 

Witness  —  In  general. 

See  Witness. 

SUBBOOATIOH —  Application  of  the  Doctrine  — 
Sureties  —  Mortgagees,  etc.]  The  doctrine  of 
snbrogation  has  no  application  to  the  question  of 
whether  one  who  has  paid  coupons  and  taken  a 
transfer  of  them,  has  a  right  to  treat  them  as  not 
extinguished.  Ketchum  y.  Duncan,  96  U.  S. 
659. 


SUBBOGATIOE  —  continued. 

2.  Where  co-sureties  execute  each  to  the  other 
a  mortgage  conditioned  to  indemnify  him  as  to  a 
portion  of  his  liability,  the  creditor  of  the  prin* 
cipal  cannot  be  subro^ted  to  their  rights  tnere- 
uuder,  and,  if  otherwise,  he  could  not  resort  to 
the  security  where  neither  surety  had  met,  nor 
could  meet^  that  ])ortion  of  the  liability  which  b? 
the  agreement  with  his  co-surety  he  assumecL 
Hampton  y.  Phipps,  108  U.  S.  260. 

3.  The  estate  of  a  purchaser  in  confiscation 
proceedings  will  terminate  on  the  death  of  the 
original  owner,  although  when  the  proceedings 
were  instituted  the  property  was  subject  to  mort- 
gage, and  the  mortgagee  iutenrened,  and  the 
purchase-money  was  oy  decree  of  court  paid  to 
tiie  mortgagee.  Neither  the  purcliaser  nor  the 
United  States  can  be  deemed  to  be  subrogated  to 
the  rights  of  the  mortgagee.  His  debt  is  paid 
pro  tanto.     Waples  v.  Hays,  108  U.  S.  6. 

4.  The  surety  on  a  bail-bond  given  to  the 
United  States  in  a  criminal  proceeding  is  not,  by 
payment,  subrogated  to  the  right  of  the  United 
States  to  claim  priority  of  payment  from  the  in- 
solvent estate  of  tlie  principal;  to  apply  the 
principal  of  subrogation  to  sudi  a  case  would  be 
against  public  policy.  United  States  v.  Ryder, 
110  U.  S.  729. 

5.  Nor  does  Rev.  Sts.  {  3468,  providing  that 
"  whenever  the  principal  in  any  bond  given  to  the 
United  States  is  insolvent,"  the  surety,  on  pay- 
ment, shall  be  substituted  to  the  priority  of  the 
United  States,  affect  the  case,  recognizances  in 
criminal  cases  not  being  embraced  tiierein.     lb. 

Doctrine  not  applicable,  where. 
See  Mortgage  —  Payment,  1. 

Indorier  paying  Judgment  against  Maker  of 
Note. 
See  Bills  and  Notes — Indobsement,  7. 

Insurer  who  pays  Loss,  subrogated  to  Owner*s 
Rights  against  Carrier. 
See  Insurance  —  Marine,  144. 

Insurer  who  pays  Loss  on  G(fods  in  Transit, 
subrogated  to  Rights   of  Shipper  against 
Carrier. 
See  Insukance  —  Fire,  49,  66. 

Joint  Mortgagors  —  First  and  Second  Mart* 
gagees. 
See  Mortgage  —  Subrogation. 

Surety  who  pays   Government  svhroqated  to 

Governments  Right  to  Priority  of  Payment, 

See  United  States  —  Priority  of  Pat- 

MENT,  32. 

SUBSCBIPTIOHS  —  By  Municipalities  in  Aid  of 
Railroads,  etc. 
See  Municipal  Bonds  ;  Municipal  Cor- 
poration —  Fiscal  Powers. 

SUBSTITUTJU)  8EBVICB  — Process  —  In  general. 
See  Writ  and  Process,  8  et  seq. 
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BUBSnTUnOH  —  Personal    Representative   in 
Pending  Suit. 
See  Executor  and  Administrator  — 
Suits,  21  et  seg. 

8U0GS88IOH    TAX —  Under   Internal   Revenue 
Acts  of  IS«4,  1866  — /»  general ^  Not  a 
Direct  Tax,  but  an  Impost  or  Excise,  etc. 
See  Internal  Revenue  —  Persons  and 
Things  taxed,  97  et  seq. 

BUTFEAQE  —  Right  not  a  Privilege  of  Citizen- 
ship protected  by  the  Constitution  —  Right 
of  Negro. 
See  Civil  Rights. 

BbwjuuB.  —  The  meaning  of  the  vord.    See  Bige- 
loiD  V.  Berkshire  Life  Insurance  Co.,  93  U.  S.  284. 

Affecting  Contract  of  Life  Insurance  —  What 
constitutes. 
See  Insurance  —  Lipe,  40  et  seq, 

sum  —  Abatement  by  A  Iteration  of  Law, 
See  States  —  Suits,  5. 

Abatement  by  Repeal  of  Statute  on  which 
Jurisdiction  depends. 

See  Statute  —  Repeal,  13  rt  seq. 
Audita  Querela  is  a  Regular  Suit. 
See  United  States  —  Suits,  11. 

Beginning  far  the  Purpose  of  stopping  the 
running  of  the  Statute  of  Limitations. 
See  Limitation — Exceptions  and  In- 
terruptions, 14:  et  seq. 

Common  Law  —  What  are  Suits  at.  within  the 
Seventh  Amendment  of  the  Constitution. 
See  Jury,  45. 

Equity — What  a  Suit  in. 

See  Removal  op  Causes,  24,  26. 

Jwlicinry  Act  —  What  constitutes  a  Suit  within 
the  Meaning. 
See  Error  to  State  Court — Jurisdic- 
tion, 8. 

Mere  Non-resistance  to  Suit,  not  Fraudulent 
Preference. 
See  Bankruptcy— Prior  Transactions, 
53,  54. 

Original — What  Suits  are,  and  what  Inci- 
dents. 
See  Circuit  Court — Jurisdiction,  110 
et  seq. 

Pending —  When,  so  as  to  be  Constructive 
Notice. 
See  Lis  Pendens,  2. 

Proceedings  to  annul  a  Will  as  a  Muniment  of 
Tide,  and  to  restrain  Probate,  a  Suit. 
Sec  Circuit  Court  —  Jurisdiction,  36. 

Proceedings  to  fake  Land  in  Exercise  of  Right 
of  Eminent  Domain,  a  Suit. 
See  Circuit  Court  —  Jurisdiction,  35. 


Suixn  —  continued. 

States  —  Suits  by  and  against. 
See  States  —  Suits. 

Writ  of  Error  bg  Assignee  in  Bankruptcy  to 
revise  Judgment  against  Bankrupt. 
See    Bankruptcy  —  Proceedings   to 
convert  Estate,  32. 

^UMMOfVS  —  Service,  etc.  —  In  general. 
See  Writ  and  Process. 

SUlOCOira  Ain)    SETE&AVGB  —  Necessity  — 
When  necessary. 
See  Error — Bringing  and  perfect- 
ing, 4,  5. 

Necessity  —  Effect  —  Proceedings  equivalent. 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  124,  129. 

Proceedings  affecting  Parties  left  out. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  229. 

SUHBAT  —  Injury  received  on  Sunday  by  one 
about  his  Usual  Employment  —  Delivery  by 
Carrier  —  Contracts.'\  It  is  no  defence  to  an 
actiou  for  damages  caased  b;  the  negligence  of 
the  defendant  that  the  injury  was  received  on 
Sunday  while  the  plaintiff  was  about  his  usual 
employment,  in  violation  of  the  local  law,  cer- 
tainly where  the  injury  was  to  a  vessel  engaged 
in  commerce  and  sailing  on  a  navigable  river. 
Philadelphia,  Wilmington.  If  Baltimore  Railroad 
Co.  V.  Philadelphia  jr  Havre  de  Grace  Steam 
Towboat  Co.,  23  How.  209. 

2.  Where  there  was  a  contract  between  the 
plaintiffs  and  the  defendants,  who  were  carriers 
over  connecting  lines,  the  plaintiffs  by  water  and 
the  defendants  oy  land,  that  goods  taken  by  the 
plaintiffs  to  go  over  the  defendants'  line  should 
DC  left  for  them  at  a  certain  point,  and  it  hacl 
been  the  custom  for  the  plaintiffs  to  store  goods 
arriving  at  that  point  on  Sunday  in  the  defend- 
ants* warehouse,  to  be  forwarded  on  Monday,  it 
was  held  that  for  goods  so  stored,  and  destroved 
by  fire  on  the  same  day,  the  plaintiffs,  having  had 
to  answer  in  damages  to  the  shipper  therefor, 
might  recover  of  the  defendants,  notwithstanding 
the  Sunday  law  of  Virginia,  forbidding  labor  on 
that  day  under  a  penalty,  the  contract  with  the 
shipper  not  having  been  made  on  that  day,  and 
the  obligation  of  tiie  defendants  to  keep  the  goods 
safely  being  unaffected  by  the  violation  of  the 
law,  if  any,  in  putting  the  goods  in  the  warehouse. 
Powhattdn  Steamboat  Co.  v.  Apjwmattox  RaU' 
road  Co.,  24  How.  247. 

3.  Notice  of  a  rescission  of  a  contract  is  not 
to  be  deemed  ineffectual  because  given  on  Sunday 
in  a  state  where,  as  in  Nevada,  thore  is  no  statute 
affecting  the  case.  Pence  v.  Langdon,  99  U.  S. 
578. 

4.  A  contract  signed  on  Sanday,  but  delivered 
afterwards  on  a  week  day,  is  not  invalid  under  a 
statute  forbidding,  under  a  penalty,  the  doing  of 
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business  on  the  first  day  of  the  week.  Gibbs 
jr  Sterrett  Manufacturing  Co,  v.  Brucker,  111 

U.  S.  597. 

5.  Nor  is  a  contract  made  on  Sunday  by  an 
agent  without  authority  and  without  the  knowl- 
edge of  his  principal,  and  ratified  by  the  principal 
on  a  week  oay.    Jb. 

STTPESCABOO — Agent  of  Insurer  on  Abandon- 
ment. 
See  Insurance  —  Mabine,  120. 

SUPEBIOB  FOBCS—  What  constitutes,  as  relieo- 
ing  Bank  from  Liability  in  Time  of  War, 
See  Bank,  27. 

8UFEB8EDSAB  —  Effect  —  Liability  of  Sureties 
on  Bond.]  At  common  kw  a  supersedeas,  m 
order  to  stay  proceedings  on  execution,  must 
come  before  levy,  otherwise  tiie  sheriff  may  sell 
on  a  writ  of  vend,  ex.  Bogle  v.  Zacharie,  6  Pet. 
6^8. 

2.  Section  1007,  Rev.  Sts.,  which,  as  amended 
by  the  act  of  February  18,  1875  (18  Sts.  316), 
provides  that,  where  a  writ  of  error  may  operate  as 
a  supersedeas^  execution  shall  not  issue  until  the 
expiration  of  ten  days  after  the  rendition  of  the 
juagnient,  bas  reference  only  to  the  judgments  of 
the  federal  courts.  Doyle  v.  Wisconsin,  94  U.  S. 
60 ;  Foster  v.  Kansas,  112  U.  S.  201. 

3.  The  sureties  on  a  supersedeas  bond  given 
upon  the  removal  of  a  case,  by  writ  of  error,  from 
the  district  to  the  circuit  court  become  liable  on 
the  affirmance  of  the  judgment,  although  no  exe- 
cution  is  taken  out  against  the  principal.  Bab- 
bitt V.  Finn,  101  U.  S.  7. 

4.  Nor  is  their  liability  affected  by  the  fact 
that  another  supersedeas  bond  was  given  to  re- 
move the  case  from  the  circuit  court  to  the  su- 
preme court.    lb. 

Appeal  —  When  taken  for  Purposes  of  Super- 
sedeas. 
See  Appeal  —  Taking  and  perfecting, 
25  et  seq.,  73-78. 

Awarded  by  Supreme  Court  —  How  enforced 
—  When  vacated  or  modified. 
See  Appeal  and  Ek&oe — Pboceedings 
ABOVE,  66  et  seq. 

Injunction  at  Common  Law,  not. 
See  Injunction,  55. 

Qucuhed  by  Circuit  Court,  when. 

See  Appeal  and  Ereoe — Peoceedings 

ABOVE,  72. 

Writ  of  Error  —  When  to  operate  as  Super- 
sedeas. 
See  Erbor — Bringing  and  perfecting, 
22  et  seq.,  52  et  seq.,  62  ei  seq, 

SUFFLEMEHTAL  bill — Equity -^Tn  general. 
See  Equity  Pleading — Supplemental 
Bill. 


BUFFUEE  —  Ships  —  Liens. 

See  Maritibce  Lien,  5  et  seq. 


OOVEI  —  Jurisdiction  in  general. 
See  SupREHE  Court  —  Jurisdiction. 

Miscellaneous  Matters, 

See  SupREHE  Court  —  In  general. 
Practice  in  general. 

See  Supreme  Court — Practice. 

Review  of  Action  of  Interior  Department — 
Land  Cases, 
See  Lands  of  United  States — Land 
Office,  34. 

SUFBJSMB  COUBT  —  IN  GEHEBAL  —  Construc- 
tion of  Internal  Revenue  Act, 
See  Statute  —  Construction,  39. 
Copies  of  Opinions  to  be  certified  by  Reporter, 
See  Evidence  —  Documentary,  32. 

Decision  as  to  Constitutionality  of  State  Stat- 
ute conclusive  in  State  Courts. 
See  State  Courts,  6. 

Decree  for  Salvage  —  Power  to  alter. 
See  Salvage,  30. 

Frivolous   Appeals  —  Power   to  prevent  — 
Only  Power  to  adjudge  Damages. 
See  Appeal  and  Error — Proceedings 
above,  534. 

Judgment  —  In  general. 
See  Judgment. 

Judgment  of  Divided  Court  conclusive. 
See  Judgment  —  Conclusiveness. 

Proceedings  of  State  Court  in  a  Cause  re- 
moved  —  Court  cannot  interfere  with. 
See  Removal  of  Causes,  149. 

Reports  of  Decisions  —  Not  Evidence, 
See  Evidence  —  Documentary,  50. 

Right  of  Judges  to  hold  Circuit  Court. 
See  Constitution,  3. 

Rule  in  Admiralty  authorizing  Proceedings  in 
Rem  in  Certain  Cases  —  Power  to  make. 
See  Admiralty  —  Practice,  12. 
State  Laws  as  Rules  of  Decision. 

See  Federal  Courts  —  State  Laws, 
Rules  of  Decision. 

State  Laws  —  Court  has  no  Potrer  to  declare 
void  as  in  conflict  with  State  Constitution. 
Sec  Error  to  State  Court —  In  gen- 
eral, 6. 

817FBE1IE  OOUBT  —  JUBUDICIIOir  —  Original 
Jurisdiction  —  Origin  —  Limits  —  Suits 
between  States. 
See  pi.  1-8. 

Appellate  Jurisdiction  —  In  general  —  Origin 
—  Limits  —  Jurisdiction  as  affected  by  Con- 
sent —  Matter  in  Controversy, 
See  pi.  9-31. 
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ApptllcUe  Jurisdiction  to  Circuit  Court  —  In 
general —  In  Criminal  Cases —  In  Habeas 
Corpus  Cases  —  To  review  Supervisory 
Proceedings  in  Bankruptcy  —  As  depend- 
ing on  the  Amount  in  Dispute, 
See  pi.  32-54. 

Appellate  Juristiiction   to   District   Court  — 
Wken  the  Court  has  Circuit  Court  Juris- 
diction—  In  Bankruptcy  —  In  California 
Land  Cases. 
See  pi.  55-59. 

Appellate  Jurisdiction  to  Courts  of  the  Dis- 
trict of  Columbia  —  Circuit  Court  —  Su- 
preme Court, 
See  pi.  60-73. 

Appellate  Jurisdiction  to  Court  of  Claims. 
See  pi.  7^78. 

Appellate  Jurisdiction  to  Territorial  Courts. 
See  pi.  79-91. 


Original   Jurisdiction  —  Origin  — 


Limits  —  Suits  between  States."}  Thai  provision 
of  the  coustitutiou  which  declfl^  in  wnat  cases 
the  sapreme  court  shall  have  original  jurisdiction 
is  to  be  coustrued  as  a  denial  of  such  jurisdiction 
iu  dl  other  cases.  Ex  parte  VaUandigkam,  1  Wal. 
243. 

2.  Congress  cannot  confer  original  jurisdiction 
on  the  supreme  court.  Marbury  y.  Madison,  1 
Crancb,  137. 

3.  Where  the  supreme  court  has  original  ju- 
risdiction under  the  constitution,  as,  e.  g.,o\  a 
suit  between  two  states,  its  exercise  does  not  de- 
pend on  the  existence  of  an?  act  of  congress 
regulating  tlie  mode  thereof.  Kentucky  v.  Den" 
nison,  24  How.  66. 

4.  The  supreme  court  has  jurisdiction  of  a 
suit  in  equity,  brought  by  one  state  against 
another,  to  determine  a  question  of  disputed 
boundary.    Rhode  Island  ▼.  Massachusetts,  12 

Pet.  657. 

5.  It  has  original  jurisdiction  of  controversies 
between  states  concerning  their  boundaries,  al- 
thougli  the  decision  thereof  may  affect  the  terri- 
torial limits  of  the  political  jurisdiction  and 
sovereignty  of  the  parties.  Virginia  v.  West 
Virginia,  11  Wal.  39. 

6.  Its  original  equity  jurisdiction  extends  to  a 
suit  by  a  state  for  the  aoatement  of  a  nuisance 
caused  by  the  erection  of  a  bridge,  to  the  ob- 
struction of  the  navigation  of  a  river  flowing  out 
of  the  state,  the  state  having  constructed  and 
owning  canals  and  railways  oonnectinff  with  the 
river,  from  wiiicU  it  derives  tolls ;  ana  it  makes 
no  difference  that  the  bridge  is  in  another  state. 

JTanet,  C.  J.,  and  Danikl,  J.,  dissenting.] 
"^ennj^lvania  v.   Wheeling  jp  Belmont  Bridge 
Co.,  13  How.  518. 

7.  Membership  of  a  state  in  a  private  corpo- 
ration does  not  give  the  supreme  court  original 
jurisdiction  of  a  suit  to  which  the  corporation  is 
a  party.    United  States  Bank  v.  Planters'  Bank, 
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9  Wheat.  904 ;  Kentucky  Bank  v.  Wister,  2  Pet. 
318. 

8.  In  a  suit  by  a  state  against  a  corporation, 
an  averment  that  the  defcnoaut  is  a  boay  polilio 
"  in  the  law  of  "  another  state,  and  *'  doin^  busi- 
ness in"  such  state,  is  not  sufficient  to  give  the 
supreme  court  original  jurisdiction  as  of  a  suit 
between  a  state  and  a  citizen  of  another  state,  it 
being  conceivable  that  the  defendant  is  not  a 
creation  of  the  law  of  another  state,  but  is 
merely  doing  business  in  sucli  state  tiirougli  an 
agent.   Pennsylvania  v.  Quicksilver  Mining  Co., 

10  Wal.  553. 

9.  — —  Appellate  Jurisdiction  —  In  general 
—  Origin  —  jLimits  —  Jurisdiction  as  affected 
by  Consent  —  Matter  in  Controversy.']  The  do- 
scriptiou  in  the  judiciary  act  of  1789  (1  Sts.  73), 
of  tue  appellate  power  of  the  supreme  court  is  to 
be  construed  as  a  denial  of  such  appellate  power 
as  it  does  not  comprehend ;  but  it  is  not  neces- 
sary that  the  appellate  jurisdiction  should  be  ex- 
pressly given  by  an  act  of  congress ;  it  is  enough 
if  an  intent  to  allow  it  can  be  ascertained.  Du- 
rousseau  v.  United  States,  6  Cranch,  307. 

10.  The  supreme  court  cannot,  through  an  or- 
der of  transfer  from  the  circuit  court,  acquire 
jurisdiction  of  a  prize  cause  pending  there  on  aj)- 
p^  from  the  district  court,  althougli  the  transfer 
IS  expressly  authorized  by  statute.  There  is  no 
existing  decree  over  which  an  appellate  jurisdic- 
tion may  be  exercised,  aud  such  a  provision  is  to 
be  regarded  as  an  attempt  inadvertently  made  to 
confer  a  jurisdiction  witnheld  by  the  constitution. 
TAtf  il/tcfa,  7  Wal.  571. 

U.  Although  appellate  jurisdiction  is  con- 
ferred on  the  supreme  court  by  the  constitulion, 
it  is  conferred  subject  to  such  exceptions  as 
congress  may  make ;  and  an  act  affirming  such 
jurisdiction  is  coustrued  as  a  negation  of  juris- 
diction in  all  cases  not  expressly  described,  and 
a  repeal  of  such  act,  as  a  denial  of  it  in  those 
cases  also.  Ex  parte  McCardle,  7  Wal.  506. 
And  see  Ex  parte  Yerger,  8  Wal.  85. 

12.  Congress  has  power,  pending  an  appeal  iu 
the  supreme  court,  to  repeal  the  statute  under 
which  the  court  has  appellate  jurisdiction  of  the 
case,  and  if  the  power  be  exercised,  the  appeal 
falls.  Ex  parte  McCardle,  7  Wal.  506.  And 
see  Norris  v.  Crocker,  13  How.  429 ;  Merchants* 
Insurance  Co.  v.  Ritchie,  5  Wal.  541. 

13.  Except  as  provided  by  statute,  the  appel- 
late jurisdiction  of  the  supreme  court,  based  on 
the  value  of  the  subject-matter  of  the  snitj,  does 
not  attach  because  the  question  involved .  is  one 
of  federal  law.  Adams  v.  Crittenden,  106  U.  8. 
576. 

14.  The  judgment  of  a  court  of  competent 
jurisdiction,  provided  for  by  Rev.  Sts.  6  2326, 
where  the  right  to  a  patent  for  mmeral  lands  is 
contested,  may  be  reviewed  by  the  supreme 
court  in  a  case  otherwise  proper.  Chambers  v. 
Harrington,  111  U.  8.  350. 

15.  Although  the  supreme  court  derives  its 
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appellate  jurisdiction  from  the  constitution,  il 
can  exercise  it  only  in  conformity  with  such 
regulations  as  congress  may  prescribe.  Wincart 
V.  Dauchy,  3  Dal.  321 ;  Jennings  v.  The  Perse- 
verance, Id.  336;  United  Stales  v.  Hooe,  1 
Craach,  318. 

16.  Parties,  therefore,  cannot  by  agreement 
authorize  the  supreme  court  to  exercise  appellate 
jurisdiction  where  it  is  not  given  by  the  law.  The 
Lucy,  8  Wal.  307. 

17.  Nor  in  any  mode  other  than  that  pre- 
scribsd  by  law.  Kelsey  v.  Forsyth,  21  How. 
85;  Montgomery  v.  Anderson,  Id.  386;  Bal- 
lance  v.  Forsyth,  Id.  389. 

18.  Thus,  the  parties  cannot  by  agreement 
^ive  the  supreme  court  jurisdiction  of  an  appeal 
Irom  a  decree  of  the  circuit  court  affiniiiug  a  de- 
cree of  the  district  court  wiiicli  was  not  final, 
and  from  which,  therefore,  no  appeal  could  lie. 
Montgomery  v.  Anderson,  21  How.  386. 

19.  Nor  of  an  apfieal  in  a  case  wliich  should 
be  brought  up  by  writ  of  error  or  a  certificate  of 
division.  United  States  y.  Emholt,  105  U.  S. 
414. 

20.  Nor  can  they  bring  a  case  within  the  ju- 
risdiction by  mere  asrreement  witliont  writ  of 
error  or  appeal.  Washington  County  v.  Durant, 
7  Wal.  694. 

21.  Nor,  where  the  pleadings  distinctly  show 
that  the  value  of  the  matter  in  controversy  is  less 
than  the  jurisdictional  sum,  can  the  parties  con- 
fer jurisdiction  by  stipuktion  that  judgment 
shall  be  entered  for  more  than  that  sum,  if  that 
court  shall  consider  the  plaintiff  entitled  to  re- 
cover at  all.  Webster  v.  Buffalo  Insurance  Co,, 
110  U.  S.  386. 

22.  The  supreme  court  will  not  take  cogni- 
z^incd  of  an  action  brou<^ht  up  on  an  agreed  case. 
Dewhurst  v.  Coulthard,  3  Dal.  409. 

23.  Nor  of  a  cause  transferred  by  consent  of 
parties  from  a  circuit  court,  where  it  is  pending  on 
appeal.     The  Nonesuch,  9  Wal.  504. 

24.  Under  Rev.  Sts.  4  692,  which  provides 
for  an  appeal  from  all  final  decrees,  an  appeal  lies 
to  the  supreme  court  from  a  decree  of  the  cir- 
cuit court  rendered  by  consent.  Pacijic  Rail- 
road Co,  V.  A'c/cAMm,'l01  U.  S.  289. 

25.  Where  the  jurisdiction  of  the  supreme 
court  is  limited  by  the  amount  in  controversy, 
tie  matter  in  dispute  must  be  money,  or  some 
ri^ht  the  value  of  which,  in  money,  can  be  cal- 
culated and  asc3rtained.  Ritchie  v.  Mauro,  2 
Pet.  243 ;  Barry  v.  Mercein  5  How.  103 ;  Pratt 
V.  Fitzhugh  1  Black,  271 ;  De  Kraffi  v.  Barney, 
2  Black,  70 i;  Young^town  First  National  Bank 
V.  Hughes,  106  U.  S.  523. 

26.  Thus,  it  can  have  none  in  case  of  a  claim 
to  the  guardianship  of  children,  although  the 
value  of  their  estate  is  more  than  the  jurisdic- 
tional sum.  The  matter  in  dispute  is  the  value 
of  the  office,  and  the  office  has  no  value  except 
as  it  affords  compensation  to  be  earned.  Ritchie 
V.  Mauro,  2  Pet.  243. 
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27.  Nor  when  the  claim  is  based  on  consider- 
ations other  than  the  pecuniary  value  of  the 
office.     De  Kraffi  v.  Barney,  2  Black,  704. 

28.  Nor  to  review  the  judgment  of  a  circuit 
court  on  a  writ  of  habeas  corpus  ad  subjiciendum. 
Barry  v.  Mercein,  5  How.  103.  But  see  Ex 
parte  McCardle,  6  Wal.  318 ;  Ex  parte  Royally 
112  U.  8.  181.  pi.  41,  42,  infra. 

29.  Thus,  a  judgment  or  order  of  a  circuit 
court  discharging  pnsoners  on  such  a  writ  is  not 
a  judgment  which  the  supreme  court  can  reverse ; 
and  it  makes  no  difference  that  they  were  held 
on  a  capias  to  answer  a  decree  of  the  same  court 
in  admiraltv  for  more  than  two  thousand  dollars. 
Pratt  V.  Fitzhugh,  1  Black,  271. 

30.  Nor  can  it  review  on  error,  at  suit  of  an 
attorney,  a  decision  as  to  the  removal  of  the  seat 
of  government  of  a  territory,  the  other  parties  to 
the  controversy  bein^  government  officials,  but 
not  appearing  in  their  official  capacity,  aud  not 
ckiming  any  personal  interest,  but  only  stating 
that,  if  a  removal  is  had,  the  United  States  wLU 
be  put  to  an  expense  of  three  thousand  dollars. 
The  attorney's  interest  in  such  removal  cannot  be 
measured  in  monev.  It  is  not  in  any  sense 
property.    Potts  v.  ^Chumasero,  92  U.  S.^35S. 

31.  The  appellate  jurisdiction  of  the  supreme 
court  as  de|3endiug  on  the  matter  in  dispute,  con- 
sidered on  all  the  authorities.  Hilton  v.  Dickin- 
son. 108  U.  S.  165. 

32.  Appellate    Jurisfliction    to   Circuit 

Court  —  In  general  —  In  Criminal  Cases  —  In 
Habeas  Corpus  Cases  —  To  review  Superrisory 
Proceedings  in  Bankruptcy  —  As  depentling  on 
the  Amount  in  Dispute.]  £rror  does  not  lie  to 
the  supreme  court  to  review  the  iudgment  of  a 
circuit  court  in  a  civil  action  which  has  been 
taken  to  the  circuit  court  from  a  district  court 
by  writ  of  error.  United  States  v.  Goodwin,  7 
Cranch,  108 ;  United  States  v.  Gordon,  Id. 
287 ;  United  States  v.  Barber,  2  Wheat.  395 ; 
Sarchet  v.  United  States,  12  Pet.  143.  Now 
otherwise  by  act  of  July  4,  1843,  §  3  (5  Sts. 
393). 

33.  Although  now  otherwise  by  the  act  of 
March  3,  1863  (1 2  Sts.  760),  allowing  appeals 
in  prize  causes  from  the  district  t.o  tlie  supreme 
courts  a  case  carried  by  appeal  from  a  district 
court  to  a  circuit  court  before  the  passage  of  that 
act  was  held  to  be  properly  in  the  supreme 
court  on  appeal  from  the  circuit  court.  The 
Admiral,  3  Wal.  603. 

34.  In  prize  causes  the  supreme  court  has  an 
appellate  jurisdiction  only,  and  will  not  allow  a 
new  claim  to  be  interposed  on  appeal,  but  will 
remand  the  cause,  that  it  may  oe  presented 
below.     The  Harrison,  1  Wheat.  298. 

35.  The  supreme  court  has  jurisdiction  to  re- 
view a  decision  of  a  circuit  court  in  a  proceeding 
on  a  private  claim  to  land  in  California,  transferred 
to  it  under  the  act  of  July  1, 1864  (13  Sts.  333), 
such  a  proceeding  being  in  the  nature  of  a  proceed- 
ing in  equity.    [Gribb»  M illeb,  and  Field,  JJ., 
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disseiitin<^.]  United  Slates  y.  Circuit  Judges,  3 
Wal.  673. 

36.  Au  appeal  lies  to  the  supreme  court  from 
a  decree  in  admiralty  of  a  proviaiuual  court  estab- 
lisbed  by  order  ,of  the  president  in  a  southern 
state  during  the  rebelliou,  as  from  a  decree  of  the 
circuit  court,  congress  Imving  directed  that  de- 
crees of  the  provisional  court,  proper  under  or- 
dinary circumstances  to  the  jurisdiction  of  the 
circuit  court,  should  be  transferred  to  the  circuit 
court  and  have  effect  as  if  originally  rendered 
therein.  The  decree,  for  the  purposes  of  appeal,  is 
the  decree  of  the  circuit  court.  The  Grapeshot, 
9  Wal.  129. 

37.  The  act  of  May  26,  1824  (4  Sts.  62),  to 
regulate  the  practice  of  the  federal  courts  in 
Louisiana,  does  not  give  the  supreme  court  power 
to  re-examine  the  facts  of  a  case  at  law  which  has 
been  tried  by  a  jury.  Parsom  v.  Bedford,  3  Pet. 
433. 

38.  The  supreme  court  has  no  appellate  juris- 
diction in  crimmal  cases,  except  where  the  judges 
certify  a  division  of  opinion  on  some  matter 
arising  on  the  trial.  Ex  parte  Gordon,  1  Black, 
603 ;  Ex  parte  Watkins,  3  Pet.  193. 

39.  Thus,  a  proceeding  for  contempt,  inde- 
pendent of  and  separate  from  the  suit  out  of 
which  it  grows,  cannot  be  re-examined  by  the 
supreme  court  on  appeal.  New  Orleans  v. 
Steamship  Co.,  20  Wal.  387. 

40.  Nor  on  writ  of  error.  Hayes  v.  Fischer, 
102  U.  S.  121. 

41.  Under  the  act  of  February  5,  1867  (14 
Sts.  385),  in  amendment  of  the  judiciary  act,  an 
appeal  lies  to  the  supreme  court  from  a  judg- 
ment in  habeas  corpus  rendered  bv  a  circuit 
court  in  the  exercise  of  original  jurisdiction. 
Ex  parte  MeCardle,  6  Wal.  318.  But  see  pi. 
42,  infra. 

42.  The  supreme  court  cannot,  on  appeal,  re- 
view the  proceedings  of  the  circuit  court  on 
habeas  corpus.  While  the  right  of  appeal  was 
given  by  the  act  of  February  5,  1867  (14  Sts. 
385),  it  was  taken  away  by  the  act  of  March  27, 
1868  (15  Sts.  44).  Whatever  jurisdiction  the 
supreme  court  has  in  such  a  case  it  acquires 
through  its  own  writ  of  habeas  corpus,  and,  until 
that  is  issued,  it  has  no  power  to  proceed.  Ex 
parte  RoyaU,  112  U.  S.  181. 

43.  No  appeal  lies  to  the  supreme  court  from 
a  decree  of  a  circuit  court  rendered  in  the  exer- 
cise of  the  supervisorv  jurisdiction  conferred  bv 
th3  bankrupt  act  of  Marrh  2.  1867,  J  2  (1*4 
Sts.  518).  Morgan  v.  Thomhill.  11  Wal.  65  ; 
HaU  V.  AUen,  12  Wal.  452;  Meady.  Thomp. 
son,  15  Wal.  635;  Coit  v.  Hobin*on,  19  Wal. 
274 ;  Sandusky  v.  Indianapolis  First  National 
Bank,  23  Wnl.  289;  Conro  v.  Crane  94  U.  S. 
441 ;  MUner  v.  Meek,  95  U.  S.  252 ;  Nimick  v. 
Coleman,  95  U.  S.  266. 

44.  And  it  makes  no  difference  that  the  case 
was  brought  from  the  district  court  by  writ  of 
error.    No  particular  form  of  proceeding  is  re- 
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quired.  Cleveland  Insurance  Co.  v.  Globe  In- 
surance Co.,  98  U.  S.  366. 

45.  But  where  a  case,  really  a  case  in  equity 
within  the  meaning  of  section  8  of  the  act,  is 
brought  to  the  circuit  court  by  petition  uuder 
section  2,  giving  that  court  general  supervision  of 
cases  arising  under  that  act,  and  a  decision  is  made 
in  favor  of  the  petitioner  reversing  the  decree  of 
the  district  court,  the  supreme  court  on  appeal 
will  reverse  the  decree  and  remand  the  suit  with 
directions  to  dismiss  it.  The  su{)ervisory  juris- 
diction does  not  attach  in  such  a  case.  Stickney 
V.  Wilt,  23  Wal.  160. 

46.  The  jurisdiction  of  the  supreme  court  for 
the  review  of  tiie  decisions  of  the  circuit  courts 
was  not  affected  by  the  act  of  March  3,  1875  (18 
Sts.  470),  giviug  the  circuit  courts  cognizance  of 
suits  arising  under  the  constitution  and  laws  of 
the  United  Stntes,  where  the  matter  in  dispute  ex- 
ceeds five  hundred  dollars.  To  give  the  right  of 
review,  five  thousand  dollars  must  be  involved. 
Whitsitt  V.  RaUroad  Co.,  103  U.  8.  770. 

47.  Section  1 7  of  the  patent  act  of  July  4, 1836 
(5  Sts.  124),  allowing  writs  of  error  and  ap- 
peals where  the  courts  "  deem  it  reasonable  "  to 
allow  them,  without  regard  to  the  sum  in  contro- 
versy, does  not  extend  to  suits  in  equity  to  set 
aside  an  assignment  of  a  patent.  Wilson  y. 
Sand  ford,  10  How.  99. 

48.  Jurisdiction  in  error  cannot  be  had  there- 
under to  review  a  question  of  costs  to  an  amount 
less  than  two  thousand  dollars,  costs  in  patent 
causes  depending  on  the  same  laws  which  govern 
in  other  cases.     Sixer  v.  Many,  16  How.  98. 

49.  The  supreme  court  Ims  no  appellate  juris- 
diction of  a  suit  to  enforce  a  contract  for  the  use 
of  a  patented  invention,  where  the  sum  in  con- 
troversy  is  not  up  to  the  ordinary  jurisdictional 
requirement.     Brown  v.  Shannon,  20  How.  55. 

50.  The  right  of  appeal  witliout  regard  to  the 
sum  in  controversy  in  questions  arising  uuder 
federal  hiws  granting  to  authors  or  inventors  ex- 
clusive rights,  which  was  conferred  by  the  act  of 
February  18,  1861  (12  Sts.  130),  applies  to  con- 
troversies between  a  patentee  and  an  alleged  in- 
fringer, as  well  as  to  controversies  between  rival 
patentees ;  and  the  act  of  July  20, 1870  (16  Sts. 
207),  docs  not  vary  that  right.  PhiUp  v.  Nock, 
13  Wal.  185. 

51.  The  act  of  May  31, 1844  (5  Sts.  658),  au- 
thorizing a  writ  of  error  without  regard  to  tiie 
amount  in  controversy,  is  limited  to  suits  brought 
by  the  government  for  violation  of  the  revenue 
laws,  and  does  not  extend  to  suits  against  a  col- 
lector for  duties  imix)sed  and  paid  m  excess  of 
what  the  law  justines.  Mason  v.  Gamble,  21 
How.  390. 

52.  And  it  applies  only  where  the  judgment  is 
rendered  in  a  circuit  court,  and  not  in  cases  from 
a  territorial  court  of  appeals.  United  States  v. 
Carr,  8  How.  1. 

53.  The  act  of  Mareh  3, 1845  (5  Sts.  736), 
affecting  the  revenue  of  the  post-office  depart- 
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ment,  is  a  "  revenue  law,"  within  the  meaning  of 
the  act  of  May  31,  1844  (5  Sts.  658),  jiving 
appellate  jurisdiction  in  revenue  cases  witliout 
regard  to  the  amount  in  dispute.  United  Suues 
V.  BromUy,  12  How.  88. 

54.  An  action  by  the  United  States,  to  recover 
the  proceeds  of  sales  of  tobacco  which,  found  in 
the  hands  of  the  defendant^  a  bailee,  was  seised 
as  forfeited  for  the  non-payment  of  the  tax  due 
thereon,  and  then  left  witli  him,  under  an  agrree- 
nient  that  he  should  sell  the  tobacco  and  nold 
the  proceeds,  subject  to  the  decision  of  the  proper 
court,  is  an  action  to  enforce  a  revenue  law, 
within  the  meaning  of  Rev.  Sts.  §  699,  and  the 
supreme  court  has  jurisdiction  of  a  writ  of  error 
therein,  without  regard  to  the  amount  involved. 
Peaigreto  v.  United  States,  97  U.  S.  385. 

55.   Appellate  Jurisdiction  to  District 

Court  —  When  the  Court  has  Circuit  Court 
Jurisdiction  —  In  Bankruptcy  —  In  California 
Land  Cases. "^  Where  a  district  court  having 
circuit  coui-t  jurisdiction  decides  a  cause  which, 
if  decided  in  a  circuit  court,  either  in  an  ori^nal 
suit  or  on  appeal,  would  be  subject  to  a  wnt  of 
error  from  the  supreme  court,  the  judgment  of 
tiie  district  court,  under  the  judiciary  act  of  1789, 
§  10  (1  Sts.  77),  is  in  like  manner  subject  to  such 
writ  of  ern)r.  Durousseau  v.  United  States,  6 
Cranch,  307. 

56.  The  supreme  eonrt  has  jurisdiction  by  writ 
of  error  of  proceedings  on  a  caveat,  filed  in,  or  re- 
mo  ved  to  tne  district  court  of  the  United  States 
for  Kentucky.    Wilson  v.  Mason,  1  Cranch,  45. 

57.  No  appeal  lies  to  the  supreme  court  from 
the  decree  of  a  district  court  in  bankruptcy,  and 
it  makes  no  difference  that  for  the  time  being 
there  is  no  circuit  court  for  the  district.  Craw- 
ford V.  Points,  13  How.  11. 

58.  Uuder  the  act  of  March  3,  1851  (9  Sts. 
632),  concerning  private  land  claims  in  Califor- 
nia, there  may  be  an  appeal  to  the  supreme  court 
from  a  decree  of  the  district  court  confirming  or 
rejecting  the  claim,  and  another,  after  the  case 
has  been  remanded,  from  a  decree  ascertaining 
the  boundaries.  United  States  v.  Fossatt,  21 
How.  445. 

59.  But  the  subsequent  decree  must  be  con- 
clusive as  to  the  boundaries,  or  it  will  not  be  so 
final  as  to  admit  of  an  appeal ;  and  it  is  not  con- 
clusive where  only  three  sides  of  the  grant  are 
given,  and  tiie  survey  necessary  to  ascertain  the 
other  has  not  been  made.     lb. 

60.    Appellate  Jurisdiction  to  Courts  of 

the  District  of  Columbia  —  Circuit  Court  —  5tt- 
preme  Court. ^  Under  the  act  of  February  27, 
1801,  {  8  (2  Sts.  105),  the  supreme  court  has 
jurisdiction  in  error  to  the  circuit  court  for  the 
District  of  Columbia,  notwithstanding  the  legis- 
lature of  Virginia  assumed  to  take  away  all  risrht 
of  appeal  in  certain  cases.  Young  v.  Alexandria 
Bank,  4  Cranch,  3S4. 

61.  An  appeal  lies  from  an  order  of  that  court 
quashing  an  inquisition  in  the  nature  of  a  writ 
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of  ad  quod  damnum.  Custiss  v.  Georgetown  jr 
Alexandria  Turnpike  Co.,  6  Cranch,  233. 

62.  The  supreme  court  has  no  jurisdiction  of 
a  writ  of  error  to  that  court  in  a  criminal  oaae. 
United  States  v.  Mare,  3  Cranch,  159. 

63.  Nor,  where  the  sum  awarded  is  less  than 
a  hundred  dollars,  although  a  greater  sum  were 
originally  claimed.  Wise  v.  CoLufMan  Turnpike 
Co.,  7  Cranch,  276. 

64.  On  a  judgment  of  ouster  on  a  writ  of 
quo  warranto,  the  sum  in  controversy  is  suffi- 
cient to  sustain  the  jurisdiction  on  error  in  the 
supreme  court  where  the  saUuy  of  the  office  in 
([uestion  is  a  thousand  dollars  per  annum,  altliongh 
it  b  paid  in  monthly  instalments.  United  States 
V.  Addison,  22  How.  174.  ** 

65.  The  act  of  April  2,  1816  (3  Sts.  261), 
does  not  deprive  the  supreme  court  of  jurisdiction 
in  error  to  that  court,  sued  out  by  the  f^ntiffs 
in  a  petition  for  freedom,  although  their  cause  of 
action  be  not  susceptible  of  a  pecuniary  estimate. 
Lee  V.  Lee,  8  Pet.  44. 

66.  That  provision  of  the  act  of  1816  giving 
the  supreme  court  appellate  jurisdiction  over  that 
court  without  regard  to  the  sum  in  dispute  where 
questions  of  hw  of  "  such  extensive  interest  and 
operation  as  to  render  the  final  decision  of  them 
by  the  supreme  court  desirable"  are  involved, 
held  not  to  apply  where  the  question  was  as  to 
the  construction  of  a  statute  providing  that  every 
bequest  of  personal  estate  to  the  wife  should  be 
construed  as  in  bar  of  her  share  of  the  personal 
estate,  unless  otherwise  expressed.  Campbell  v. 
Read,  2  Wal.  198. 

67.  The  jurisdiction  of  the  supreme  court,  on 
error  to  the  supreme  court  of  the  District  of  Co- 
lumbia,  is  regulated  by  the  act  of  February  27, 
1801  (2  Sts.  103),  creating  the  district;  error 
lies,  therefore,  in  proceedings  for  damages  occa- 
sioned to  property  by  a  street  within  the  district, 
although  the  proceedings  were  governed  by  a 
Maryland  statute,  which  allows  an  appeal  or  writ 
of  error.  Baltimore  fl*  Potomac  Railroad  Co.  v. 
Church,  19  Wal.  62. 

68.  Under  the  act  of  March  3,  1863  (12  SU. 
763),  the  supreme  court  has  jurisdiction  in  error 
to  that  court  only  where  there  lias  been  a  final 
judgment,  order,  or  decree  thereof.    Brawny, 

Wiley,  4  Wal.  165. 

69.  An  order  of  that  court  certifying  the  find- 
ing of  a  jurv  on  an  issue  from  the  orphans*  court 
is  not  sucn  a  final  judgment ;  nor  is  an  order 
overruling  a  motion  for  a  new  trial  on  exceptions 
taken  at  tne  trial  of  the  issue.     lb. 

70.  Error  does  not  lie  from  the  supreme  court 
to  the  district  court  of  the  District  of  Columbia, 
but  from  the  supreme  court  of  the  district  from 
which  the  case  may  afterwards  be  brought  up  t^ 
the  supreme  court.  Gamett  v.  United  States,  11 
Wal.  256. 

71.  Under  the  act  of  February  25,  1879  (20 
Sts.  320),  giving  the  supreme  court  jurisdiction 
to  review  judgments  of  tne  supreme  court  of  the 
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District  of  ColumbiA  only  where  the  matter  in 
dispute  exceeds  two  thousand  five  hundred  dol- 
lars, a  writ  of  error  to  review  a  judgment  for  a 
leas  amount,  pending  under  Rev.  Sts.  §  847, 
relating  to  tlie  district,  must  be  dismissed,  the 
act  containing  no  saving  clause.  Baltimore  jr 
Pofomac  Railroad  Co,  v.  Grant,  98  U.  S.  398. 

72.  The  rule  is  the  same  where  the  case  is 
brought  up  under  section  848.  Denniaon  v.  Alex- 
ander, 103  U.  S.  533. 

73.  The  value  of  the  "matter  in  dispute"  b 
determined  by  the  amount  of  the  judgment  ren- 
dered below,  irrespective  of  interest  or  costs. 
Baltimore  Sf  Potomac  Railroad  Co.  v.  Trook, 
100  U.  8.  112. 

7C  AppeUate  Juri»diction  to  Court  of 

Clams.]  No  appeal  lies  to  the  supreme  court 
from  a  decision  of  the  court  of  claims.  [Miller 
and  Field,  JJ.,  dissenting.]  Gordon  v.  United 
States,  3  Wal.  561.    But  see  infra. 

75.  The  right  of  appeal  under  tlie  act  of  March 
3, 1863  as  Sts.  765),  concerning  the  court  of 
claims,  which  confers  the  right  in  cases  involving 
more  than  three  thousand  dollars,  is  to  be  exer- 
cised by  the  party  at  his  own  volition,  and  inde- 
pendently of  any  discretion  of  the  court.  United 
States  Y.  Adams,  6  Wal.  101 ;  United  States  v. 
Johnson,  Id. 

76.  Under  that  act  an  appeal  would  seem  to 
lie  on  behalf  of  the  United  States,  without  regard 
to  the  amount  in  controversy,  in  a  case  involving 
the  right  of  a  claimant  to  a  military  bounty  hina- 
warrant  under  the  acts  of  1855  and  1856  (the 
claim  having  been  rejected  by  the  commissioner 
of  the  general  land  office  and  by  the  secretary  of 
the  interior),  as  being  in  a  case  judgment  in 
which  will  affect  a  class  of  cases  or  furnish  a 

Precedent  therein  for  an  executive  department. 
Tnited  States  v.  Alire,  6  Wal.  573. 

77.  Under  Rev.  St^.  i  707,  giving  the  United 
States  the  ri^bt  of  appeal  from  a  judgment  of  the 
court  of  claims  where  that  court  is  by  any  law, 
general  or  special,  required  to  take  jurisdiction 
and  act  judicially  in  its  determination,  an  appeal 
lies  where  a  claim  is  by  act  of  congress  referred 
to  tlie  court  with  all  papers,  etc.,  with  full  juris- 
diction to  adjust  and  settle  the  same,  there  being 
no  provision  to  the  contrary.  The  right  of  appeal, 
although  not  expressly  given,  may  be  inferred 
from  the  general  character  and  particular  pro- 
visions of  the  act.     Viffo's  Case,  81  WaL  648. 

78.  A  decision  of  the  court  of  claims  awarding 
a  new  trial  on  motion  of  the  government,  under 
Rev.  Sts.  {  1088,  while  a  churn  "  is  pending 
before  it,  or  on  appeal  from  it,  or  within  two 
years  next  after  tne  final  disposition"  of  the 
claim,  cannot  be  reviewed  by  the  supreme  court. 
Young  v.  United  States,  95  U.  S.  641. 

79.  Appellate  Jurisdiction  to  Territorial 

Courts.]  A  writ  of  error  does  not  lie  from  the 
supreme  court  to  a  territorial  court  except  by  act 
of  congress.    Clarke  v.  Bazadone,  1  Cranch,  213. 

80.  A  writ  of  error  does  not  lie  to  bring  up 
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the  record  of  a  territorial  court  which  has  gone 
out  of  existence  through  the  admission  or  the 
state  into  the  Union.  Hunt  v.  Palao,  4  How.  589. 
But  otherwise  by  statute. 

81.  The  supreme  court  can  have  no  appellate 
jurisdiction  of  a  suit  brought  in  a  territorial  court 
to  prevent  the  obstruction  of  a  street,  before  any 
title  in  the  land  can  have  been  acquired  under 
any  act  of  congress,  as  the  amount  in  controversy 
cannot  be  sufficient  in  such  case  to  satisfy  the 
statute.     Lownsdale  v.  ParritOi,  21  How.  290. 

82.  The  supreme  court  has  jurisdiction  to 
review  the  decision  of  a  territorial  court  in  a  suit 
concerning  a  mining  daim,  alUiough  the  land 
may  not  have  been  surveyed  and  brought  into 
the  market,  such  claims,  as  apart  from  rights  in 
the  soil,  having  the  implied  sanction  of  the  gov- 
ernment, and  neing  capable  of  pecuniary  valuation. 
Sparrow  v.  Strong,  3  Wal.  97. 

83.  The  supreme  court  has  no  power  to  re- 
examine the  action  of  a  territorial  court  in  refusing 
to  .^t  aside  a  judgment  by  ddbult.  McAllister 
v.  Kuhn,  96  U.  8.  87. 

84.  Under  the  act  of  March  26, 1804,  §  8  {[2 
Sts.  285),  the  supreme  court  had  appellate  juris- 
diction  by  writ  of  error  to  the  district  court,  of 
the  territory  of  Orleans.  Morgan  v.  Callender, 
4  Cranch,  370 ;  Durousseau  y.  United  States,  6 
Cranch,  307. 

85.  The  act  of  February  22, 1847  (9  Sts.  128), 

gave  the  supreme  court  jurisdiction  in  error  and 
y  appeal  in  all  cases  originated  in  the  territorial 
courts  of  Florida  of  the  class  described  in  section 
8,  whatever  the  amount,  and  whether  civil  or 
criminal.  Forsyth  v.  United  States,  9  How.  571 ; 
Simpson  v.  United  States,  Id.  578;  Cotton  y. 
United  States,  Id.  579. 

86.  Under  Rev.  Sts.  {  702,  the  supreme  court 
can  review  the  final  judgments  of  tne  supreme 
court  of  Washington  territory  in  criminal  cases 
only  when  the  constitution  or  a  statute  or  treaty 
of  the  United  States  is  drawn  in  question.  Walts 
V.  Washington  Territory,  91  U.  S.  680. 

87.  The  supreme  court  may  entertain  an  ap- 
peal from  a  judgment  of  the  supreme  court  of 
Utah  which  reverses  a  judgement  or  a  district  coprt 
on  appeal  because  the  evidence  does  not  sustain 
the  nndings,  and,  after  stating  the  facta,  all  the 
evidence  being  brought  up,  renders  the  judgment 
which  should  nave  been  rendered  below.  String- 
fellow  V.  Cain,  99  U.  S.  610. 

88.  So  of  a  judgment  affirming  the  judgment 
of  the  district  court,  where  that  court  has  found 
the  facts.  The  findings  are,  by  the  judgment, 
adopted  for  the  purposes  of  the  appeal.  Cannon 
V.  Pratt,  99  U.  S.  619. 

89.  But  otherwise  where  tlie  only  exception 
to  the  findings  of  the  district  court  was  that  they 
were  contrary  to  the  evidence,  and  the  judgment 
of  the  supreme  court  nucrely  sets  aside  the  find- 
ings and  disposes  of  the  case  on  the  evidence 
without  makmg  a  statement  of  the  facts  in  the 
nature  of  a  special  verdict,  as  required  by  the  act 
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of  April  7»  1874  (18  Sts.  S7).  In  such  case 
there  is  uothing  to  re-examine.  Gray  v.  Howe, 
108  U.  S.  12. 

90.  Where  in  no  event  can  the  value  of  the 
subject-matter  exceed  a  thousand  dollars,  the  su- 
preme court  cannot  review  the  judgment  of  the 
Wyoming  supreme  court.  Nagle  v.  Rutledge, 
100  U.  S.  675. 

91.  Under  Rev.  Sts.  {§  702,  1909,  final  jndg- 
ments  and  decrees  rendered  by  the  supreme  court 
of  Wyoming  may  be  reviewed  only  when  the 
amount  in  controversy  exceeds  a  thousand  dollars, 
or  the  judgment  is  on  a  writ  of  habeas  corpus, 
involving  a  question  of  personal  freedom.  No 
exception  is  made  in  favor  of  the  United  States, 
United  States  v.  Union  Pacijic  Railroad  Co*. 
105  U.  8.  263. 

Allowance  of  Appeal  alone  does  not  give  Ju- 
risdiction where  Review  should  be  on  Error 
or  Certificate  of  Dimsion. 
See  Appeal  and  Ebbob  —  Jvbisdic- 

TION,  48. 
Appellate  Jurisdiction  in  Confiscation  Pro- 
ceedings, 
See  CoNPiscATiON,  53. 

Appellate  Jurisdiction  —  Power  of  Congress 
to  regulate. 
See  CoNOBEss,  9, 10. 

Cases  Certified  —  What  necessary  to  Jurisdic- 
tion. 
See  Cases  CEBTinED. 

Certificate  of  Division  from  the  District  of 
Columbia  —  No  Jurisdiction, 
See  Cases  Ceetified,  28. 

Certificate  of  Division  —  Jurisdiction  on. 
See  Appeal  and  Ebbob  —  Jubisdic- 

TION,  8. 
Certiorari  —  Jurisdiction  to  issue. 
See  Cebtiobabi. 

Consent  as  affecting. 

See  Appeal  and  Ebbob — Pbocsbdings 

ABOVE,  205. 

Error  to  State  Court  —  Jurisdiction. 

See  Ebbob  to  State  Coubt  —  Jubis- 

DICTION. 

Error  to  State  Court  —  How  Jurisdiction  must 
appear^  etc. 
See  Ebbob  to  State  Coubt  —  Pbo- 

CEEDINOS   ABOVE. 

Habeas  Corpus  —  Poioer  to  award  —  Appel- 
late Jurisdiction. 

See  Habeas  Cobpus,  12  cf  seq. 

Habeas  Corpus  —  Power  of  Single  Judge  to 
issue  in  Vacation^  etc. 

Sec  Habeas  Cobpus,  32,  33. 
Injunction  —  Power  to  issue. 

See  Injunction,  5. 

Mandamus  —  Power  to  issue  —  Appdlate 
Jurisdiction  when  Original  is  wanting. 
See  Mandamus,  9  et  seq. 
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Prohibition  —  Power  to  issue. 
See  Pbohibition. 

Record  —  What  it  must  show  to  give  Jurisdic- 
diction  in  Error  to  State  Court. 
See  Ebbob  to  State  Coubt  —  Being- 
mo  and  pebfectino,  16  et  seq. 

Revision  of  Judgment  of  Circuit  Court  of 
Louisiana  in  Action  at  Law. 
See  Appeal  and  Ebbob  —  Pbogekdings 
above,  389. 
Review  of  Causes  removed  from  State  Courts. 

See  Removal  op  Causes,  93  et  seq. 
States  —  Suits  by  and  against. 
See  States  —  Suits. 

Suit  by  Indian  Tribe  against  a  State  —  No 
Jurisdiction. 
See  Indians,  I. 
Suit  to  which  a  State  is  a  Party — Jurisdic^ 
turn  not  necessarily  exclusive. 
See  Removal  of  Causes,  3. 

8UFHSMB  COUBT  —  ntACnCB  —  Process  — 
Reference  for  Further  Proof —  Stipulation 

—  Submission  of  Cause. 
See  pi.  1-6. 

Advancing  Cause  for  Argument  —  Grounds 
— What  Causes  advanced. 
See  pi.  7-18. 

Questions  which  the  Court  wUl  hear  —  On 
which  it  wHl  indicate  an  Opinion — What 
may  be  heard  on  Motion — Notice  of  Motion. 
See  pi.  19-32. 

Holding  Cause  for  Advisement  —  Rehearing 

—  Review —  Costs. 
See  pi.  33-42. 

1.  _  Process  —  Reference  for  Further 
Proof —  Stipulation  —  Submission  of  Cause. '\ 
Where  a  case  is  properly  in  the  supreme  court 
no  appeal,  the  court  may  issue  any  writ  which 
may  oe  necessary  to  render  its  appellate  juris- 
diction effective.  Ex  parte  Milwaukee  jr  Min- 
nesota  Railroad  Co.,  5  Wal.  188. 

2.  The  supreme  court  has  power  to  issue  pro- 
cess of  subpoena  in  a  suit  by  one  state  against 
auother.  New  Jersey  v.  New  York,  3  Pet.  461 ; 
New  Jersey  v.  New  York,  5  Pet.  284 ;  Rhode 
Island  V.  Massachusetts,  7  Pet.  651 ;  Florida  v. 
Georgia,  11  How.  293. 

3.  Where  the  supreme  court  has  original  jn- 
risdiction  in  equity,  it  may,  iu  the  exercise  thereof, 
refer  the  cause  to  commissioners  for  the  taking 
of  further  proof.  Pennsylvania  v.  Wheeling  ^ 
Belmont  Bridge  Co.,  9  How.  647. 

4.  Stipulations  between  counsel,  relative  to 
the  course  of  proceeding  in  a  cause  pending  in  the 
supreme  court,  cannot  be  withdrawn  by  either 
party  without  the  consent  of  the  other  or  leave 
granted  for  cause  shown,  —  as,  for  instance,  a 
stipulation  to  submit  the  cause  on  printed  ai^u- 
men^s  during  the  first  ninety  days  of  the  term. 
MuUer  v.  Dows,  94  U.  S.  277. 
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5.  Where  coansel  stipulate  in  writing  to  sub- 
mit a  case  to  the  supreme  court  under  rule 
twenty,  and  the  case  is  submitted  accordingly  by 
one  party  after  the  time  within  whicli,  under  the 
stipulation,  the  other  sliould  have  filed  his  reply, 
the  court  will  take  the  case  as  submitted.  Aur- 
recoeckea  v.  Bangs,  110  U.  S.  217. 

6.  The  supreme  court  will  not  accept  the  sub- 
mission of  a  cause  against  the  wishes  of  parties 
to  similar  suits  depeuding  on  the  decision  of 
that  before  the  couit,  where  the  defendants  in  all 
contributed  to  a  common  fund  to  enable  the  de- 
fence to  be  presented,  and  the  submission  is  made 
because  the  parties  to  the  suit  before  tlie  court 
have  come  tx)  an  amicable  understanding.  St. 
Louis  Smelting  jr  Refining  Co.  v.  Kemp,  103 
U.  S.  666. 

7.   Advancing  Cause  for  Argument  — 

Grounds  —  What  Causes  advanced.]  The  fact 
that  questions  involved  in  a  case  are  of  public  im- 
portance does  uot  necessarily  entitle  it  to  be  heard 
out  of  its  oi*der  on  the  docket  of  the  supreme 
court.    Poindexter  v.  Greenhouf,  109  U.  S.  63. 

8.  The  supreme  court  will  not.,  in  preference 
to  cases  pending  between  private  pai-ties,  set 
down  for  argument  a  case  in  which  the  execu- 
tion of  the  revenue  laws  of  a  st^te  has  been  en- 
joined, uuless  it  sufficiently  appears  thut  the 
operations  of  the  state  <,coveniment  will  be  em- 
barrassed by  delay.  Hoge  v.  Richmond  Sf  Dan- 
viUe  RaUroad  Co.,  93  U.  S.  1. 

9.  A  case  will  not  be  taken  up  out  of  its 
order  ou  the  docket  unless  delay  in  deciding  it 
will  embarrass  the  operations  of  the  government. 
United  States  y,  Fossatt,  21  How.  445. 

10.  A  motion  to  advance  a  cause  under  a 
rule  which,  like  the  thirtieth  rule,  provides  that 
criminal  cases  may  be  advanced  bv  leave  of  court, 
is  addressed  to  the  discretion  of  the  court.  Ward 
V.  Marylawl,  12  Wal.  163. 

U.  A  motion  in  behalf  of  the  government  to 
advance  a  criminal  cause  ou  the  docket  must 
state  facts  showing  that  the  administration  of 
government  affairs  will  be  embarrassed  by  deUy. 
United  States  v.  Norton,  91  U.  S.  658. 

12.  Where  a  petition  for  a  writ  of  error  to  a 
state  court  was  made  by  a  prisoner  under  sen- 
tence of  death  within  a  very  few  days  of  the 
date  fixed  for  execution,  the  motion  for  allowance 
was  permitted  to  be  argued  at  the  earliest  motion 
day  before  the  full  bench.  Twitchell  v.  Pennsgl^ 
vania,  7  Wal.  321. 

13.  A  suit  against  a  tax-collector  for  alleged 
wrongs  perpetrated  wliile  engaged  in  collecting 
state  taxes,  is  not  entitled  to  Be  heard  out  of  its 
order  on  the  docket  as  a  suit  to  which  a  state  is 
a  partv,  under  Rev.  Sts.  §  949.  Poindexter  v. 
Greenhow,  109  U.  S.  63. 

1^  A  case  having  been  placed  at  the  foot  of 
the  calendar  under  the  rules,  the  court  refused 
to  assign  a  day  for  the  argument,  where  to  do  so 
might  prejudice  other  cases  of  public  importance. 
Barry  v.  Mercien,  4  How.  574. 
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15.  A  case  cannot  be  advanced  for  argument 
merely  because  the  court  is  of  opinion  that  the 
case  was  brought  up  for  delay.  Amory  v.  Amory, 
91  U.  S.  356. 

16.  A  cause,  presenting  no  question  entitling 
it  to  precedence,  will  not  be  advanced  ou  the 
docket  that  it  may  be  heard  with  another  stand- 
ing  before  it,  a  party  objecting  thereto.  Louisi- 
ana V.  New  Orleans,  103  U.  S.  521. 

17.  The  supreme  court,  while  refusing  to  is- 
sue a  writ  of  mandamus  to  compel  the  circuit 
court  to  make  a  decree  restoring  to  a  railroad 
company  possession  of  a  canon,  cimsented  to  hear 
a  motion  to  advance  the  cause  on  the  docket,  as 
before  the  appeal  from  the*decree  as  entered  could 
be  heard  in  tne  usual  course  of  b'usinei«,  the  com- 
pany, by  failing  to  complete  its  road,  would  for- 
feit  rights  ana  privileges  granted  by  an  act  of 
congi*ess.  Ex  parte  Denver  {r  Rio  Grande  Rail- 
road Co.,  101  U.  S.  711. 

18.  Rule  thirty-two  applies  only  to  cases  re- 
manded to  a  state  court  by  the  circuit  court,  or 
dismissed  under  the  removal  act  of  March  3, 1875, 
$  5  (18  Sts.  470) ;  and  hence  a  cause  pending 
on  appeal  from  a  decree  on  the  merits  in  the  cir- 
cuit court  may  not  be  advanced  under  that  rule. 
Call  V.  Palmer,  106  U.  S.  39. 

19.  Questions  which  the  Court  will  hear 

—  On  which  it  will  indicate  an  Opinion  —  What 
maybe  heard  on  Motion — Notice  of  Motion.] 
The  court  refused  to  take  up  a  case  iuvolviug 
constitutional  questions,  the  office  of  one  of  the 
judges  being  vacant.  New  York  v.  MUn,  9  Pet.  85. 

20.  The  supreme  court  will  not  hear  a  crim- 
inal case  in  error  unless  the  plaintiff  in  error  is 
where  he  can  be  made  to  respond  to  any  judg- 
ment  that  may  be  rendered.  Smith  v.  United 
States,  94  U.  S.  97. 

21.  The  supreme  court  will  not  pass  on  an 
abstract  question  the  object  of  which  is  to  obtain 
a  decision  touching  the  constitutionality  of  a  slate 
statute,  but  will  dismiss  the  bill  without  prejudice, 
where  it  shows  no  equity  in  the  complainant, 
and  contains  no  averment  that  he  has  oeen  in- 
jured by  the  statute.  Williatns  y.  Hagood,  98 
U.  S.  72. 

22.  The  court  will  not  hear  a  case  wbich  has 
become  a  mere  moot  case, — as,  for  instance,  the 
marshal  having  executed  the  order  of  the  circuit 
court  to  return  a  person  to  China,  the  order  will 
not  be  reviewed.  Cheong  Ah  May  v.  United 
States,  113  U.  S.  216. 

23.  So  where,  pending  a  writ  of  error  to  re- 
view a  iudgment  for  the  plaintiff  against  a  county 
on  bonus,  the  case  has  been  settled  by  giving  new 
bonds  in  place  of  the  old  ones  surrendered. 
Dakota  County  v.  Glidden,  113  U.  S.  222. 

24.  And  the  court  will  receive  evidence  dehors 
the  record  to  show  that  the  case  has  been  settled. 
Ih. 

25.  The  supreme  court  will  not  pronounce  an 
opinion  on  a  question  not  raised  by  the  record, 
although  the  counsel  on  both  sides  desire.    Brad- 
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ftreet  v.  Poiter,  16  Pet.  317;  MUU  ▼.  Brawn,  Id. 
625. 

26.  Where  from  the  record  it  appears  prob- 
able that  the  omission  of  the  statements  neoessaij 
to  show  jurisdiction  in  the  circuit  court  was  causecl 
by  inadvertence,  and  may  be  supplied  for  a  future 
trial  in  that  court,  the  supreme  court,  for  the  bene- 
fit of  parties,  may  indicate  its  conclusion  on  the 
merits.  Grace  v.  American  Central  Insurance 
Co.,  109  U.  8.  278 ;  Manstjkld  Coldwater,  j- 
Lake  Michigan  Railway  Co.  t.  Swan^  111  U.  S. 
879. 

27.  The  court  will  never  anticipate  a  question 
of  constitutional  law  in  advance  of  the  necessity 
for  deciding  it ;  nor  will  it  ever  formulate  a  rule 
of  constitutional  law  broader  than  the  precise 
facts  to  which  it  is  to  be  applied  require.  Lioer- 
pod.  New  York,  (f  Philcuielphia  Steamship  Co. 
Y.  Emigration  Commissioners,  113  U.  S.  33. 

28.  lu  the  supreme  court,  tlie  bar  to  a  writ  of 
error  under  a  statute  of  limitations  bein|c  appar- 
ent of  record,  may  be  taken  advants^  of  by  mo- 
tion.    Brooks  V.  Norris,  11  How.  804. 

29.  Where  the  board  of  liquidation  of  the  debt 
of  a  city  appeared  in  the  supreme  court  and  re- 
sisted the  entry  of  an  order  asked  pursuant  to  a 
stipulation  agreed  to  by  the  citv  council,  on  the 
ground  that,  pending  the  appeal,  autliority  over 
the  subject-matter  of  the  controversy  haa  been 
transferred  from  the  councU  to  the  board,  it  was 
held  that  the  board  should  be  permitted  to  show 
cause  for  resisting  the  entry  of  tlie  order,  the  dis- 
pute  as  to  the  authority  of  the  council  present- 
ing questions  too  imnortant  to  be  fiettled  sum- 
marily on  motion.  New  Orleans  v.  New  Orleans, 
Mobile,  Sr  Texas  RaUroad  Co,,  108  U.  8.  15. 

30.  Usually,  wliere  a  party  desires  to  file  an 
original  bill  in  the  supreme  court,  the  court  will 
hear  a  motion  for  leave  to  do  so ;  but  this  motion, 
in  general,  is  heard  only  on  the  part  of  the  plain- 
tiff.    Georffia  v.  Gratti,  6  Wal.  241. 

31.  Notice  of  a  motion  to  dismiss  may  be 
deemed  sofficient,  although  a  copy  of  the  brief  or 
argument  to  support  it  was  not  filed  as  required 
by  the  rule,  where  a  full  argumf*nt  has  been  had 
on  the  merits  of  the  motion.  Thomas  v.  Wool- 
dridge,  23  Wal.  283. 

32.  A  notice  of  a  motion  which  desii^iates  no 
time  for  the  hearing  thereon  is  insufficient  and 
irregular,  esDccially  where  it  is  apparent  that  the 
counsel  to  whom  the  notice  was  given  had  reason 
to  suppose  that  furtlier  information  would  be 
civen  liim  as  to  the  time  wlien  the  motion  would 
DC  called  up.     Glenny  v.  Langdon,  94  U.  S.  604. 

33.  Holding  Cause  for  Advisement'^ 

Rehearing  —  Review  —  Costs.l  Reasons  for 
which  the  supreme  court  will  hold  a  cause  under 
advisement.  Sotdard  v.  United  States,  4  Pet.  511. 

34.  The  supreme  court  will  not  rehear  a  cause 
after  the  term  at  which  it  was  decided.  Hudson 
V.  Gftestier,  7  Cranch.  1 ;  Washington  Bridge  Co. 
V.  Stewart,  3  How.  413;  Peck  v.  Sanderson,  18 
How.  42. 
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35.  The  supreme  court  will  not  grant  a  re- 
hearing, after  it  has  remitted  tlie  cause  to  the 
court  below  that  its  decree  may  be  carried  into 
effect.    Browder  v.  MeArtkur,  7  Wheat.  58. 

36.  A  reargument  will  be  directed  where  a 
constitutional  question  is  iuvolved,  unless  a  ma- 
jority of  the  wnole  court  concur  in  an  opinion. 
Briscoe  v.  Kentucky  Bank,  8  Pet  118 :  New 
York  V.  MUn,  Id.  120. 

37.  The  supreme  court  will  order  a  reargu- 
ment after  a  aedsbn  has  been  made,  only  when 
some  member  of  the  court  who  concurred  in  the 
judgment  desires  it,  and  then  on  its  own  motion ; 
and  it  makes  no  differmce  that  the  decision  was 
by  a  divided  court.  Brown  v.  Aspden,  14  How. 
23.  And  see  Unked  States  v.  Knight,  1  Bhick,  488. 

38.  The  supreme  court  will  not  rehear  a  case 
on  the  ground  that  the  original  hearing  was  bad 
on  an  imperfect  record,  where  it  is  apparent  that 
tlie  matters  omitted  db  not  affect  the  merits  of 
the  case,  oronly  go  to  establish  foots  before  deemed 
fully  proved.    AndtUr  v.  WhippU,  23  WaL  278. 

39.  Where  counsel  desire  a  rehearing,  and 
the  court  do  not  order  one  of  ita  own  motion, 
they  may  submit,  without  argument,  a  brief  writ* 
ten  or  printed  petition,  suggesting  the  point  or 
points  which  they  think  important ;  when,  if  any 
judge  who  concurred  in  the  decision  move  for  a 
rehearing,  the  motion  will  be  considered,  but 
otherwise  denied  as  of  course.  St.  Louis  PMie 
Schools  V.  Wcdker,  9  Wal.  ft03. 

40.  A  petition  for  a  rehearing  in  tlie  supreme 
court  cannot  be  filed  after  the  term  at  which  the 
judgment  was  rendered.  Brooks  v.  Burlington  jr 
Southwestern  Railway  Co.,  102  U.  S.  107. 

41.  The  supreme  court  has  no  power  to  re- 
view its  own  decisions.  Washisigton  Bridge  Co. 
V.  Stewart,  3  How.  413. 

42.  In  cases  of  original  jurisdiction,  the  su* 
preme  court  has  the  power  inlierent  in  all  courts 
to  award  costs  to  the  proper  party  and  render 
judgment  tlierefor,  independently  of  nny  special 
act  of  conirress.  Pennsylvania  v.  Wheeling  jr 
Belmont  Bridge  Co.,  18  How.  460. 

Admiralty — Examination  of  New  Witnesses 
on  Appeal  —  When  permitted. 
See  Admiralty  —  Practice,  85. 
Admiralty  —  Grant  of  Commission  to  take 
New  Evidence. 
See  Admiralty  —  Practice,  84. 
Affirmance  —  For  what  the  Court  will  affirm  — 
Where  the  Court  is  divided  —  No  Sufficient 
Assignment  of  Error. 
See  Appeal  and  Error — Proceedings 
ABOVE,  467  et  seq. 
Affirmance  of  Judgment  in  Moot  Case. 

See  Appeal  and  Error  —  Procebdinos 
ABOVE,  471.  472. 
Affirmance  —  When  the  Court  wHl  affirm  on 
Appeal  or  Error  nunc  pro  tww. 
See  Appeal  and  Error  —  Procbeddios 

ABOVE,  473. 
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Amendment  allowed  on  Appeal  or  Error, 
See  Apfbal  and  Eerob — Procesdivos 
ABOVX,  85,  26. 

Amendment — Court  may  not  allow  Amend- 
ment after  Reversal  for  Want  of  Jurisdiction 
for  Want  of  Citizenship. 

See  Appeal  and  Error — Proceedings 
ON  Mandates,  16. 

Amendment  of  Record  on  Appeal  by  inserting 
a  Final  Decree  founding  the  Jurisdiction 
below. 
See  Appeal  and  Error — Proceedings 
ABOVE,  487,  488. 
Amendment  of  Writ  of  Error, 

See  Error  —  Bringing  and  perfect- 
ing, 72. 

California  Land  Claims  —-  Mexican  Grants — 
Appeals, 
See  Lands  op  United  States —  Grants 
PROK  EoRXER  Governments,  335  et 
seq. 

Continuance  —  For  what  the  Court  wHl  con- 
tinue a  Cause  on  Appeal  from  the  Court  of 
Claims. 
See  Appeal  prom  Court  op  Claims,  16. 

Continuance  —  On  Appeal, 

See  Appeal  and  Error — Proceedings 

ABOVE,  63. 
Costs,  in  Supreme  Court,  in  generaL 
See  Costs. 

Damages,  ete,,forDday  —  Allowance  onAf 
firmance  on  Appeal  or  Error, 

See  Appeal  and  Error  —  Proceedings 
ABOVE,  519  et  seq. 

Depositions  to  be  taken  under  Commission  — 
I^ot  de  bene  esse. 
See  Deposition,  8. 

Discontinuance  —  Practice  in  Matters  of. 

See  DiSCONTINTTANCE. 

Dismissed  —  ClerVs  Fees  —  Non-payment 
Ground  for  Dismissal  of  Appeal 
See  Appeal  and  Error  —  Proceedings 

ABOVE,  189. 

Dismissal  —  For  what  the  Court  will  dismiss 
an  Appeal  from  the  Court  of  Claims, 
See  Appeal  prom  Court  op  Claims,  13, 
14, 15. 

Dismissal  of  Appeal  or  Writ  of  Error -^Mo- 
tion, when  heard  —  Grounds. 
See  Appeal  and  Error — Proceedings 
ABOVE,  82  et  seq. 

Docketing  and  dismissing  —  Practice  —  Ef- 
fect. 

See  Appeal  and  Error — Proceedings 
ABOVE,  194  et  seq. 

Docketing  and  dismissing  —  When  the  Court 
will  docket  and  dismiss. 
See  Appeal  and  Error— > Proceedings 

ABOVE,  186. 
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Error  to  State  Court  —  Issue  of  Writ  —  To 
what  Court,  etc. 
See  Error  to  State  Court — Bringing 

AND  PERFECTING. 

Error  to  State  Court,  how  governed  by  Act 
of  1867.  5  2. 
See  Error  to  State  Court  —  In  gen- 
eral, 2. 

Error  to  State  Court  —  Practice  on. 

See  Error  to  State  Court — Proceed- 
ings ABOVE. 

Fee-bond  on  Appeal —  Requirement  thereof. 
See  Appeal  and  Error  —Proceedings 
ABOVE,  10,  11,  190,  209. 

Findings  of  Court  of  Claims  —  Defects,  how 
cured. 
See  Appeal  prom  Court  op  Claims,  11. 

Hearing —  What  is  open,  and  who  may  be 
heard  on  Error  to  State  Court. 
See  Error  to  State  Court  —  Proceed- 
ING8  ABOVE,  18  et  seq. 

Hearing  —  What  is  open  —  Jurhtdiction  in 
Admiralty  open  to  Argument  although  not 
raised  below. 
See  Admiralty — Jurisdiction,  3. 

Hearing  —  What  is  open  on  Second  Appeal 
or  Writ  of  Error, 
See  Appeal  and  Error  —  Proceedinge 
ABOVE,  305  et  seq. 

Hearing^  What  is  open —  TJltf  Entire  Record 

—  Nothing  not  in  the  Record  —  Objections 

not  properly  made — Obfections  waived-^ 

Favorable  Rulings  and  Jaarmless  Errors. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  216  et  seq. 

Hearing  —  What   is  open  —  Objections   to 
Master^s    or    Referee's   Report,    etc.,  not 
made  below,  not  open. 
See  Appeal  and  Error — Proceedings 
ABOVE,  277  et  seq. 

Hearing  —  What  is  open — Jurisdiction  of  the 
Circuit  Court. 
See  Appeal  and  Error — Proceedings 

ABOVE,  221. 

Hearing  —  What  is  open  —  Whether  under 

Rev.  Sts.  {914,  the  Court  may  review  an 

Action  in  which  the  Facts  are  found  by  a 

Referee. 

See  Appeal  and  Error — Proceedings 

ABOVE,  398. 

Hearing  —  What  is  open  on  Appeal  from 
Court  of  Claims  —  Items  rejected  below. 
See  Appeal  from  Court  op  Claims,  10. 

Hearing  —  What  is  open  —  Objections  to  ad- 
mission of  Evidence  not  made  below  —  Not 
open. 
See  Appeal  and  Error —  Proceedings 
ABOVE,  262  et  seq. 
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Hearing  — Time  allowed  on  Appeal,  especially 
in  the  Admiralty,  to  show  that  Sum  neces- 
sary to  the  Jurisdiction  is  in  Demand. 
See  Appeal  and  Erbob — Pbocekdings 

ABOVE,  24. 
Hearing —  Who  may  be  heard  on  Appeal  or 
Error  —  Persons  not  Parties  —  Parties 
who  do  not  appeal. 
See  Appeal  and  Erbob  —  Proceedings 
above,  403  et  seq. 

Hearing  —  Will  not  hear  on   Error  unless 
Citation  has  been  duly  returned. 
See  Error  '  Bringing  and  perfect- 
ing, 71. 
Injunction  —  Issuing  —  Notice, 
See  Injunction,  49  et  seq. 

Interest  —  Computation    on  Affirmance  of 
Judgment  of  Circuit  Court. 
See  Interest,  9, 10. 

Judgment  —  Court  camwt  re-examine  its  Judg- 
ments after  the  Term  and  Mandate  sent 
down,  but  may  correct  Clerical  Error. 
See  Court  —  In  general,  12, 13. 

Judgment  —  Court  will  not  review  Judgment 
rendered  on  Former  Writ  of  Error  in  Same 
Case. 
See  Appeal  and  Error — Jurisdiction, 
32,  33. 

Judgment  that  Judgment  of  State  Court  be 
reversed  ipso  facto  reverses. 
See  Appeal  and  Error  —  Proceedings 
ON  Mandate,  9. 

Judgment —  When  the  Court  may  enter  the 
Proper  Judgment  instead  of  awarding  a 
Venire  de  novo. 
See  Appeal  and  Error  —  Proceedings 
above,  516. 

Judgment — When  the  Court  may  direct  Entry 
of  Judgment  below  instead  of  awarding  a 
Venire  de  novo. 
See  Appeal  and  Error  —  Proceedings 
above,  517  rt  seq. 

Limited  Liability  Act  —  Rules  of  Practice 
under. 
See  Shipping  —  Limitation  op  Liabil- 
ity, 18,  21. 

Mandate  —  Effect  —  Construction. 

See  Appeal  and  Erbor  —  Pboceedings 
ON  Mandate. 

Pleadings  —  Writs  of  Error  —  Appeals,  etc. 
—  When  amended. 
See  Appeal  and  Error — Proceedings 
ABOVE,  50  et  seq. 

Presumed —  What  the  Court  unll  presume  on 
Appeal  or  Error. 
See  Appeal  and  Ebbob — Proceedings 
ABOVE,  309  et  seq. 

Prize  —  Practice. 

See  Pbizb — Practice. 


8UFBE1EE  OOUBT  —  nACIIGS  —  continued. 

Prize  —  New  Claim  in  Prize  Cause  not  re- 
ceived. 

See  Adhiraltt  —  Practice,  84. 

Receiver —  Whether  the  Court  will  appoint, 
pending  an  Appeal. 
See  Receiver,  3. 

Record  —  Certificate  of  Presiding  Judge  will 
help  out  the  Record  on  Errttr  to  Slate  Court. 
See  Error  to  State  Court  —  Proceed- 
ings ABOVE,  14  et  seq. 

Record  —  Certificate  of  Clerk  will  not  make 
Document  or  Motion  for  New  Trial  Part 
of  Record  on  Error  to  State  Court. 
See  Error  to  State  Court — Proceed- 
ings ABOVE,  4,  5. 

Rehearings  —  English   Chancery  Rides  con- 
ceming^  inapplicable  on  Appeal. 
See  Appeal  and  Erbob  —  Proceedings 

ABOVE,  541. 
Reinstatement —  When  the  Court  will  permit 
the  Reinstatement  of  an  Appeal  or  a  Writ 
of  Error, 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  201  et  seq. 

Remand —  When  the   Court  will  remand  a 
Cause  for  the  making  of  Proper  Parties. 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  512  et  seq. 

Remand —  When  the  Court  teill  remand  for 
Further  Proceedings  —  Venire  de  novo  — 
Amendment  —  Parties. 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  483  et  seq. 

Remand  — When  the  Court  will  remand  Cause 
for  an  Amendment. 

See  Appeal  and  Ebbor  —  Pbocebdikgs 
ABOVE,  500  et  seq. 

Remission  of  the  Record  on  Appeal  in  Equity 
to  Circuit  Court  for  Rehearing^ 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  489,  490. 

Reversal  —  For  what  the  Court  will  not  re. 

verse  —  Matters  of  Discretion  —  Objections 

waived  — Immaterial  and  Harmless  Errors, 

etc. 

See  Appeal  and  Ebbob  —  Proceedings 

ABOVE,  427  €t  seq. 

Reversal — For  what  the  Court  will  reverse 
on  Appeal  from  the  Court  of  Claims. 
See  Appeal  pbom  Court  op  Claims,  13. 

Reversal  —  For  what  the  Court  will  reverse  on 
Error. 

See  Appeal  and  Error  —  Proceedings 
ABOVE,  494  et  seq. 

Reversal  —  For  what  the  Court  unll  reverse  — 

Want  of  Jurisdiction  below  —  Expiration 

or  Change  of  Law  pending  Appeal — Error 

in  Rulings  —  Matters  of  Discretion. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  409  et  seq. 
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8UFBEMB  COtTBT — FBACIIGB  —  continued. 
Reversal  in  Admiralty — Errors  merely  tech- 
nical. 
See  Appeal  and  Ebros  —  Proceedings 
ABOVE,  43^-436. 
Reversal  where  Court  on  Error  was  equally 
divided  as  to  Jurisdiction  below. 
See  Appeal  and  £&bo& —  Pbocesdings 

ABOVE,  494. 
Revival  of  Action. 

See  Action,  14, 15. 
Review  of  Findings  by  Court  without  Jury. 
See  Appeal  and  Ebbob  —  Pboceedings 
ABOVE,  342  et  seq. 

Review  of  Findings  in  Equity  or  Admiralty  — 
Hearing  of  Affidavits. 
See  Appeal  and  Ebbob  —  Pboceedings 
ABOVE,  325,  327. 

Review  of  Findings  of  Territorial  Courts, 
See  Appeal  and  Ebbob  —  Pboceedings 
above,  341. 

Security  —  Further  Security  on  Appeal  or 
Error  —  When  required. 
See  Appeal  and  Ebbob  — Pboceedings 
above,  64,  65. 

Substitution  of  Administrator  on  Appeal  — 
Effect,  etc. 
See  ExECUTOB  and  Administbatob  — 
Suits,  22,  23. 

Suits  by  and  against  States. 

See  States  —  Suits,  22  et  seq. 

Supersedeas  —  Court  may  issue,  where  the 
Court  below  proceeds  notwithstanding  Writ 
of  Error. 
See  Ebbob — Bbinging  and  pebfectino, 
53  ;  but  see  54. 

Supersedeas  —  When  awarded  —  How  en- 
forced—  When  vacated  or  modified. 
See  Appeal  and  Ebbob — Pboceedings 
ABOVE,  66  et  seq. 

8UFBEME  COUBT  OF  THE  0I8TBICI  OF  CO- 
LUXBIA  —  Powers  in  Patent  Cases  —  To  issue 
Mandamus  —  Over  Appeals —  Conclusiveness  of 
Judgments.^  The  powers  of  the  supreme  court 
of  the  District  of  Columbia  in  patent  cases  are 
the  same  as  those  of  the  circuit  courts.  Cochrane 
V.  Deener,  94  U.  S.  780. 

2.  The  supreme  court  of  the  District  of  Co- 
lumbia, as  organized  by  the  act  of  March  3, 
1863  (12  Sts.  762^,  is  a  different  court  from  the 
crimiual  court  as  hxed  by  the  same  act,  although 
the  latter  court  Is  held  by  a  judge  of  the  former ; 
and  hence  the  former  court  has  no  power  to  disbar 
an  attornev  for  contempt  of  the  laUer.  Ex  parte 
Bradley,  7  Wal.  364 ;  Bradley  v.  Fisher,  13  Wal. 
335. 

3.  Nor,  for  the  same  reason,  vill  an  order  of 
the  criminal  court,  striking  the  name  of  an  attor- 
ney from  the  roll  of  that  court,  remove  the  attor- 
ney from  the  bar  of  the  supreme  court.  Bradley 
v.  Fisher,  13  Wal.  335. 


SOTBME   COtTBT  OF  THE  DISTBICT  OF  CO- 
LUXBIA  —  continued. 

4.  The  act  of  Juue  21,  1870  (16  Sts.  160), 
which  took  away  the  indepeudent  character  uf 
the  criminal  court  and  declared  that  its  onlers, 
etc.,  should  be  deemed  those  of  the  supreme 
court,  although  it  may  have  enlarged  the  oper- 
ation of  such  an  order,  did  not  render  it,  as  the 
act  of  the  judge  who  made  it,  an  order  of  removal 
from  the  bar  of  any  other  than  the  crimiual  court. 
lb. 

5.  The  supreme  court  of  the  District  of  Co- 
lumbia has  jurisdiction  to  issue  a  writ  of  manda- 
mus in  a  case  where,  under  the  common  law,  the 
writ  might  issue.  Nothing  in  the  revision  of 
the  statutes  affects  the  case,  and  the  act  of  Feb- 
ruary 27,  1877  (19  Sts.  253),  amending  Rev. 
Sts.  §  763,  and  conferring  jurisdiction  on  the 
courts  of  the  district,  clearly  warrants  the  exer- 
cise of  tlie  jurisdiction.  United  States  v.  Schurz, 
102  U.  S.  378. 

6.  The  power  of  a  justice  of  the  supreme 
court  of  the  District  of  Uolumbia  over  an  appeal 
from  the  judgment  of  that  court  and  over  the 
security,  is  exhausted,  in  the  absence  of  fraud, 
when  he  takes  the  security  and  signs  the  citation. 
The  control  of  the  supersedeas  and  the  appeal  is 
then  transferred  to  the  appellate  court,  and  the 
justice  of  the  former  court  is  without  power  to 
execute  its  decree  because  of  the  failure  of  the 
appellant  to  file  an  additional  bond  as  ordered, 
on  the  ground  that  the  bond  approved  was  in- 
sufficient.   Draper  v.  Davis,  102  U.  S.  370. 

7.  The  supreme  court  of  the  District  of  Co- 
lumbia is  a  court  of  the  United  States,  and  a 
judgment  thereof,  when  put  in  suit  in  a  state,  is 
conclusive  on  the  defendant,  except  for  such 
cause  as  would  be  sufficient  to  set  it  aside  in  the 
courts  of  the  district.  Embry  v.  Palmer,  107 
U.  S.  3. 

BURKTYBHiP  •—  Surety  —  Who  are  Sureties^ 
Rights  and  Remedies,  in  general. 
See  pi.  1-7. 

Surety  —  Discharge  —  Hoio  discharged  — 
Forbearance  —  Collateral  Security,  etc. 
See  pi.  8-19. 

1.  ^—  Surety —  Who  are  Sureties — Rights 
and  Remedies,  in  general.']  An  indorser  of  a 
promissory  note,  although  an  indorser  for  the 
maker's  accommodation,  is  not  a  "  person  bound 
as  security"  within  tlie  meaning  of  the  Arkansas 
statute  which  permits  such  a  person,  after  a  right 
of  action  has  accrued,  to  require  the  party  hav. 
iuff  it  to  commence  suit  against  the  prmcipal 
debtor,  under  penalty  of  the  exoneration  of  the 
security.    Ross  v.  Jones,  22  Wal.  576. 

2.  Where  a  surety  in  an  official  bond  has  paid 
the  amount  of  the  penalty  under  judgments 
thereon,  he  is  liable  for  nothing  more.  Leggett 
V.  Humphreys,  21  How.  66. 

3.  Hence,  where,  pending  an  appeal  from  a 
judgment  on  such  a  bond,  the  surety  is  sued 
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SVBITTfHIP  —  contmued. 
in  another  court  and  compelled  to  pay  the  full 
penalty,  such  payment  will  be  a  gooa  aefenoe  to 
the  first  action  where  the  judgment  is  reversed 
and  the  cause  sent  back  for  a  new  trial,    lb. 

4.  If  the  surety  use  due  diligence  to  avail 
himself  of  such  derence  there  by  proper  plea,  but 
be  refused  leave  to  plead  it,  he  may  come  into 
e(^uitY  for  relief,  ana  the  judgment  will  be  en- 
joined,   lb. 

5.  And  in  the  circumstances  of  this  case  it 
was  held  not  to  affect  his  right  to  relief  in  equity 
that  the  principal  had  put  in  his  hands  the  means 
of  indemnity  tor  the  payment  so  made.    lb. 

6.  If  the  surety  of  a  surety  pay  the  debt  as- 
sured, he  may  maintain  assumpsit  against  tbe  prin- 
cipal for  money  paid.    Hall  v.  Smith,  5  How.  96. 

7.  In  the  absence  of  fraud,  accident,  or  mis- 
take, eouity  will  not  give  a  remedy  a^nst  the 
personal  assets  of  a  deceased  surety  m  a  joint 
and  several  bond,  where  the  obligee  has  lost  his 
remedy  at  hiw  bv  electing  to  take  a  joint  judg- 
ment thereon.  [McLean  and  Woodbury,  JJ., 
dissenting.]     United  States  v.  Price,  9  How.  83. 

8.  Surety  —  Discharge  —  How  dis- 
charged —  Forbearance  —  Cdlateral  Security, 
etc.]  The  taking  of  coUateitd  security  without 
suspending  the  original  cause  of  action  will  not 
discharge  a  surety.  UfiUed  States  v.  NichoU, 
12  Wheat.  505. 

9.  Nor  will  a  mere  proposition  to  give  time 
on  conditions  not  complied  with.    lb, 

10.  A  resolution  by  the  directors  of  a  bank 
to  suspend  the  cashier  will  not  discharge  his 
sureties.  They  will  remain  liable  for  any  de- 
faults he  may  commit  at  any  time  before  actual 
removal  McGiU,  v.  UniUd  States  Bank,  12 
Wheat.  611. 

U.  Voluntary  forbearance  towards  the  princi- 
pal debtor,  which  the  creditor  is  at  liberty,  at  any 
time,  to  terminate,  will  not  discharge  a  surety. 
Creath  v.  Sims,  5  How.  192. 

12.  Taking  a  time  mortgage  from  the  princi- 
pal debtor  merely  as  a  colkteral  security  does 
not  discharge  the  sureties,  there  being  no  agree- 
ment for  a  valuable  consideration  to  ffive  time 
generally.    United  States  v.  Hodge,  6  How.  279. 

13.  To  an  action  against  the  clerk  of  a  court 
on  his  official  bond  for  taking  an  insufficient  in- 
1  unction  bond,  a  plea  that  the  plaintiff  took  the 
bond,  put  it  in  suit^  and  recovered  a  sum  of 
money  in  satisfieustion  thereof,  b  a  good  bar ;  the 
clerk  standing  in  the  position  of  a  mere  surety  for 
the  original  oefendants,  and  of  the  last  and  most 
favored  one  besides,  and  so  being  discharged. 
Bevins  v.  Ramsey,  15  How.  179. 

14.  The  sureties  in  a  bond  given  to  procure  the 
release  of  partnership  goods  attached  on  mesne 
process  against  the  nrm,  and  conditioned  for  its 
production  if  judgment  should  be  recovered 
a^nst  the  defendants,  are  not  discharged  by  a 
discontinuance  as  to  part  of  the  defendants  for 
want  of  jurisdiction,  it  the  suit  be  prosecuted  to 
judgment  against  the  administrator  of  the  other 


SUJUtHmUF  ->  continued. 
defendant,  the  iudgment  being  for  the  partner- 
ship debt  and  the  goods  being  partnersliip  prop- 
erty.   Inbusch  V.  Farwell,  1  Black,  566. 

15.  An  alteration  of  a  bond  by  the  erasure  of 
the  name  of  one  of  the  principals,  with  the  con- 
sent of  the  obligee  but  without  that  of  the  sure- 
ties, will  discliarge  the  sureties  from  all  liability 
thereon.     Martin  v.  Thomas,  24  How.  315. 

16.  Any  unauthorized  variation  in  the  agree- 
ment of  a  surety  that  may  prejudice  him  or  sub- 
stitute an  agreement  different  from  that  which  he 
entered  into,  dischaiges  him.  Smith  v.  United 
States,  2  Wal.  219. 

17.  Thus,  wliere  several  sign  as  surety  for  a 
government  officer  in  a  bond  which  bv  statute 
must  be  approved  by  a  judge  before  tLe  officer 
enters  on  the  duties  of  his  office,  an  erasure  of  one 
of  the  names,  although  made  before  submission  for 
approval,  will  avoid  the  bond  as  to  another  surety 
umnformed  thereof  who  signed  at  the  same  time 
with  the  one  whose  name  is  erased,  or  afterwards. 
Jb. 

18.  A  surety  is  not  dischai^d  by  a  contract 
between  his  principal  and  the  obligee,  which  does 
not  place  him  in  a  position  different  from  that 
which  he  occupied  before  it  was  made.  Roach 
V.  Summers,  20  Wal.  165. 

19.  The  liability  of  the  sureties  on  a  bond 
given  by  an  insurance  agent  to  his  principals, 
conditioned  to  pay  over,  b  not  affected  by  the 
fact  that  the  sureties  were  unaware  that  the 
agent  was  already  in  default,  as  he  was,  and  that 
an  agreement  subsisted  between  him  and  his  prin- 
cipals, under  which  commissions  to  be  earned  were 
pledged  for  the  repayment  of  his  indebtedness, 
the  sureties  having  instituted  no  inquiries  and 
no  misstatements  liaving  been  made  to  them. 
Magee  v.  ManhaUan  Life  Insurance  Co.,  92 
U.  8.  93. 

Appeal-bond  in  Louisiana  —  Summary  Pro- 
ceeding, etc. 
See  Afpeal-bond,  5 

Appeal-hond — Measure  of  Liability  of  Surety, 
See  App£al-bokd,  8,  9. 

Bail-bond  —  Sureties  in,  in  general. 
See  Bail. 

Discharge  in  Bankruptcy  of  Princ^xd  —  Ef 
feci. 

See  BA2fKB.UPTCT  —  BiSCHABGE,  8,  9. 

Discharge  of  Surety  by  Interlineation  of  the 
Name  of  another. 
See  Appsal-bonb,  1. 
Distinction  between  Surety  and  of  Bail, 

See  Bah^  4. 
In  general. 

See  BoiTD. 
Indemnity  as  between  Sureties  —  Subrr^gation 
of  Creditor  of  Principal  to  their  Rights  — 
Surety  in  Bail-bond  —  Subrogation  to  Pri- 
ority  of  United  States. 
See  SuBBOGATiON,  2,  4,  5. 
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gUBETYHHIP  —  continued, 
Insolvimt  Public  Debtor  —  Surety  not  dis- 
charged. 
See  Insolvency,  19. 

Judgment  of  Affirmance  an  Appeal  against 
Sureties  in  Appeal-bond. 
See  Appeal-bond,  3,  4. 

Negotiable  Notes  —  Sureties  on. 

See  Bills  and  Notes — In  genebal, 
13-17. 

Parties  to  Bill  by  Creditor  to  enforce  Trust 
for    Indemnity   of  Surety  —  Surety    and 
Trustee. 
See  Equity  —  Parties,  42,  43. 

PuMic  Debtor  —  Right  of  Surety  —  Priority 
of  Payment,  etc. 
See  United  States — Peioeitt  op  Pay- 
ment, 32  et  seq. 

Strict  Construction  not  required  in  Collateral 
Matters. 
See  Powers,  32. 

8UEVXT  —  Distillery,  under  Internal  Revenue 
Acts. 
See  Internal  Revenue  — Persons  and 
Things  taxed. 

Lands  —  In  general. 
See  Boundary. 

Port  Surveyor  —  Right  to  Share  of  Penalties 
for  Breach  of  Enibargo  and  Non-inter- 
course Law, 
See  Embargo,  3S. 

Public  Lands  in  North  Carolina  and  Ten^ 
nessee. 
See  Land?  op  States — North  Carolina 
AND  Tennessee. 

Public  Lands  in  Pennsylvania. 

See  Lands  op  States  —  Psnnsylvanu, 
3  et  seq. 

Public  Lands  —  Sureey  necessary  to  Confirma- 
tion of  Title,  under  Grants  from  Spain  and 
Mexico. 
See  Lands  op  United  States — Grants 
PROM  Former  Qovernmknts,  369  et 
seq. 

Public  Lands  in  Texas. 

See  Lands  op  States  —  Texas. 

Public  Lands  in  Virginia  and  Kentucky. 
See  Lands  op  States  —  Virginia  and 
Kentucky. 

Public  Lands  —  Surveys,  in  general. 

Sec  Lands  op  United  States  —  Dis- 
posal, 18  et  seq. 

Vessel — What  Survey  regular,  etc. 

See  Insurance  —  Marine,  137  et  seq. 

BVBYIVAL — Actions  --What  Actions  survive. 
See  Action. 


SWAMP  LAKBS  —  Assessment  for  Reclamation 
—  Due  Process  of  Law,  etc.'\  One  whose  land, 
in  New  Orleans,  b  subjected  to  an  assessment  for 
draining  the  swamps  of  the  city,  is  not  deprived 
of  his  property  witnout  due  process  of  law,  within 
the  meaniug  of  the  constitution,  when  the  stat- 
ute requires  that  the  assessment,  before  becoming 
effectual,  must  be  submitted  to  a  court  of  justice, 
with  notice  to  the  owners  of  property,  all  of 
wliom  have  an  opportnnitv  to  appear  and  contest 
it.    Davidson  v.  New  Orleans,  96  U.  S.  97. 

2.  An  assessment  on  land  benefited  by  rec- 
lamation proceedings  had  under  a  statute  which, 
like  that  of  California,  makes  no  provision  for 
notice  or  hearing  respecting  the  assessment,  but 
which  requires  that  it  shall  be  enforced  only  by 
legal  proceeding  wherein  any  defence  going 
eitner  to  the  validity  of  the  assessment  or  to  its 
amount  may  be  set  up,  does  not  deprive  the 
owner  of  the  land  assessed  of  his  property  with- 
out due  process  of  law.  Hagar  v.  Reclamation 
District,  111  U.  S.  701. 

3.  A  state  may  provide  that  assessments  on 
lands  benefited  by  reclamation  proceedings  shall 
be  collected  in  coin.    lb. 

4.  A  statute  which,  like  the  New  Jersey  stat- 
ute of  Marth  8, 1871,  provides  for  assessing  the 
expense  of  draining  tracts  of  low,  marshy,  boggy, 
or  wet  lands  on  the  several  owners  is  constitu- 
tional, provision  being  made  for  notice  and  an 
opportunity  for  hearing.  Owners  assessed  un- 
der such  a  statute  are  neither  deprived  of  their 
property  without  due  process  oi  law,  nor  are 
they  denied  the  equal  protection  of  the  laws. 
Wurts  V.  Hoagland,  114  U.  S.  606. 

Grants  to  States  —  In  general. 

See  Lands  op  United  States  —  Legis- 
lative Grants,  73  ft  seq. 

Power  of  States  in  Reclamation. 

See  Lands  of  States  —  In  general. 

Reclamation  and  Sale  of  Lands  in  California. 
See  Lands  op  States  —  California. 

Sale  of  Lands  in  Iowa. 

See  Lands  op  States  —  Iowa. 

Selection  —  Federal  Question. 

See  Error  to  State  Court  —  Jurisdic- 
tion, 152. 

Taxation  —  Exemption  from. 
See  Tax  —  Power,  101. 

8WI88  COKFSDERATIOV  —  TrecUy  with,  as  af- 
fecting Right    to  withdraw    Proceeds  of 
Land. 
See  Alien,  SO. 

STVALL/UnCATIC  OOSTBACT — Performance  — 
Want,  Ground  for  avoidance. 
See  Contract — Bsscission,   Wah'ER, 
etc.,  8. 
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TAIL  —  Estates  in  —  In  general. 
See  Estate  Tail. 


TAXnrO  —  What  a  "  taking  "  of  Property  within 
the  Meaning  of  the  ConstittUton, 
See  EMINENT  Domain,  6. 

TAX —  Assessment  of  Taxes  in  general. 
See  Tax  —  Assessment. 
Collection  of  Taxes  —  Sale,  Redemption,  etc. 
See  Tax  —  Collection. 

Customs  Duties,  as  Tax  —  In  general. 

See  Duties. 

Decisions  of  State  Court  concerning,  followed 
by  Federal  Courts, 
See  Federal  Courts  —  State   Laws, 
Rules  op  Decision. 

Direct  Tax  —  In  general  —  What  constitutes, 
etc. 
See  Direct  Tax. 

Duty  of  Tonnage,  in  general  —  Particular 
Statutes. 
See  Tonnage  Duty. 

Internal  Revenue  Taxes,  in  general. 
See  Internal  Kevenub. 

Power  to  tax  in  general. 
See  Tax  —  Power. 

TAX  —  A88E8SME1IT  —  In  general  —  What  nec- 
essary to  Validity. 
See  pi.  1-9. 

Assessment  and  Equalization  of  Taxes   on 
Railroad  Property. 
See  pi.  10-16. 

1.  In  general  —  What  necessary  to  Va- 
lidity.'\  111  general,  the  states  have  the  right  to 
deterniiue  the  manner  of  levying  and  collecting 
taxes  on  private  property  within  their  limits ;  and 
may  declare  that  a  tract  of  land  shall  be  chargeable 
with  taxes,  whoever  the  owner  and  to  whomso- 
ever assessed,  and  that  an  erroneous  assessment 
shall  not  vitiate  a  sale  for  taxes.  Wetherspoon 
V.  Duncan,  4  Wal.  210. 

2.  Althonp;h  differing  from  proceedings  in 
courts  of  justice,  the  general  system  of  procedure 
for  the  levy  and  collection  of  taxes,  in  this  coun- 
try, is,  due  process  of  law  within  the  meaning  of 
the  constitution.  Kelly  v.  Pittsburgh,  10 i  li.  S. 
78. 

3.  A  person  is  not  deprived  of  his  property 
without  due  process  of  law  by  the  enforced  col- 
lection of  taxes,  merely  because  they  work  hard- 
ship or  impose  unequal  burdens,    lb. 


TAX  —  A88E88MER  —  continued. 

4.  A  statute  does  not  deprive  one  of  property 
without  "  due  process  of  law,"  merely  because  it 
does  not  afford  him  an  opportunity  to  be  present 
when  a  tax  is  assessed  against  him,  or  provide 
that  the  tax  shall  be  collected  by  suit ;  if  he  can 
have  the  collection  of  an  illegal  tax  enjoined,  he 
is  adequately  protected,  although  he  is  rec^nired 
to  give  secunty  before  an  injunction  can  issue. 
McMUlen  v.  Anderson,  95  XL  S.  37. 

5.  If  a  bank  claim  tiiat  it  is  unlawfully  taxed 
on  legal-tender  notes  of  the  United  States,  it  has 
the  burden  of  proving  the  fact  that  it  is  so  taxed. 
Unless  affirmatively  controverted,  the  decision  of 
the  assessor  must  stand.  New  Orleans  Canal 
Sr  Banking  Co.  v.  Neto  Orleans,  99  U.  S.  97. 

6.  Proof  that  one  has  acted  as  an  assessor  of 
taxes,  and  that  his  return  has  been  sanctioned  by 
the  proper  officers  of  the  corporation,  is  sufficient, 
without  direct  proof  of  appointment,  to  prove  an 
authority  to  act  in  that  capacity.  Ronkendorff 
V.  Taylor,  4  Pet.  349. 

7.  If  the  assessor  be  required  by  statute  \o 
take  an  oath  of  office,  and  to  file  his  assessment 
and  give  notice  thereof  within  a  certain  time,  un- 
der  severe  penalties,  a  neglect  to  comply  there- 
with will  vitiate  the  assessment^  and  avoid  a  sale 
for  the  tax.     Parker  v.  Overman,  18  How.  187. 

8.  In  Illinois,  a  judgment  for  taxes  which 
does  not  show  the  amount  in  money  of  the  tax 
for  which  it  was  rendered  is  fatally  defective ; 
and  mere  numerals,  without  some  mark  indicating 
for  what  they  stand,  is  insufficient.  Woods  v. 
Freeman,  1  Wal.  398. 

9.  Where  the  statute  authorizes  county  audi- 
tors to  issue  compulsory  process  to  bring  before 
them  for  examination  under  oath  persons  sus- 
pected of  making  false  returns,  and  requires  that 
notice  be  given  before  an  entry  increasing  an 
assessment  is  made,  one  who  appears  in  response 
to  a  subpoena  and  is  informed  ny  the  auditor  of 
his  purpose  to  increase  the  assessment,  and  who  is 
afforded  an  opportunity  for  explanation,  and  who 
does  not  object  to  the  notice,  cannot  be  heard 
afterwards  to  object  that  tlie  notice  was  not  in 
writing.    Surges  v.  Carter,  114  U.  S.  511. 

10.  Assessment    and    Equalization    of 

Taxes  on  Railroad  Property.]  It  is  neither  in 
conflict  with  that  provision  of  the  Illinois  consti- 
tution which  declares  that  taxation  must  be  uni- 
form, nor  is  it  inequitable  that  the  rolling-stock, 
track,  capital  stock,  and  franchise  of  railroad 
companies  should  be  ascertained  by  the  state 
boani  of  equalization,  and  state,  county,  and  citv 
taxes  collected  within  each  municipality  on  such 
assessment,  in  the  proportion  which  the  length  of 
the  road  within  tne  municipality  bears  1^  the 
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TAX  —  ASSESSKEIIT  —  continued. 

whole  lengtli  of  the  road  within  the  stat«.  Tay- 
lor V.  Secor  ^SteUe  Railroad  Tax  Cases],  92 
U.  S.  676. 

11.  The  rale  which  considers  the  sitiu  of  (he 
franchise,  rolling-stock,  etc.,.  of  a  company  to  be 
at  its  principal  place  of  business,  is  merely  a  rule 
based  on  the  law  of  the  state  which  recognizes 
it,  and  is,  therefore,  subject  to  legislative  repeal. 
lb. 

12.  It  is  no  objection  to  the  system  that  the 
track,  etc.,  are  not  assessed  in  each  county  ac- 
cording to  their  value  there,  but  according  to  the 
aggregate  value  in  all  the  counties,    lb, 

13.  Nor  that  it  provides  for  a  valuation  and 
assessment,  althous^h  a  company  may  be  making 
no  profits  and  paying  no  dividends.  That  is  no 
reason  why  its  tangible  property  should  escape 
taxation,  nor  why  its  francnise  may  not  be  deemed 
to  have  an  actual  value.    lb, 

14.  Want  of  notice  by  a  state  board  of  equal- 
izHtion  of  an  increase  in  the  valuation  of  the 
property  and  franchises  of  railroad  companies, 
affords  to  a  company  affected  hj  such  valuation 
no  ground  for  contesting  the  validity  of  the  tax. 
Sued  a  company  is  not  entitled  to  special  notice, 
more  than  an  individual.     lb, 

15.  Where  an  Illinois  railroad  corporation 
liad  leased  a  portion  of  its  road  to  an  Indiana  cor> 
poration,  which  had  been  made  an  Illinois  corpo- 
ration also,  and  the  state  board  of  equalization 
had  assessed  the  full  value  of  the  franchise  and 

{>roperty  of  the  lessor  corporation  as  though  no 
ease  existed,  and  fixed  the  proportion  to  be  dis- 
tributed among  the  counties  through  which  the 
leased  road  ran,  distributing  this  amount  among 
those  counties  and  charging  it  against  the  lessee 
corporation,  it  was  held  that  the  mode  thus 
adopted  conformed  substantially  to  the  law  of 
Illinois.  Indianapoliit  Sf  St.  lAms  Railroad  Co. 
v.  Vance,  96  U.  S.  450. 

16.  A  statute  which  provides  a  comprehensive 
scheme  for  assessing  taxes  on  railroad  property 
by  a  territorial  board,  which  declares  that  all  in- 
consistent legislation  is  repealed,  and  which,  al- 
though not  specially  mentioning  property  in 
cities  as  falling  within  the  sciieme,  does  specially 
mention  that  m  counties,  must  be  deemed  to 
supersede  the  provisions  of  a  city  charter  where- 
under  railroad  property  located  in  the  city  has 
hitherto  been  assessed  by  the  local  officials. 
Union  Pacific  Railway  Co,  v.  Cheyenne,  113 
U.  8.610. 

Evidence  of  Assessment  —  Official  Tax-books. 
See  Evidence  —  Docuuektabt,  23. 

Levy  —  Circuit  Court  —  Mandamus  to  compel 
Levy  to  pay  Municipal  Bonds  not  yet  in  Suit. 
See  Mandamus,  6,  7. 

Lery — Effect  on  Question  of  Ratification  of 
Municipal  Bonds, 
See  Municipal  Bonds — In  oenebal, 
113,  114. 


TAX  —  A88E881CS1IT  —  continued. 
Levy  —  Mandamus  to  compd. 

See  CJoNTRACT  —  Impairment  op  Obli- 
gation, 62;  Municipal  Bonds  —  In 

GENEBAL,  87. 

Levy  —  Mandamus  to  compel  Levy  by  Munici- 
pal Corporation  to  pay  Judgment  —  Interest 
on  Bonds  —  Contracts. 
See  Mandamus,  28  et  seq. 

Levy  —  Power  of  Court  to  compel. 

See  Federal  Courts  —  Jurisdiction, 
18-20;  Municipal   Corporation  — 
Liability,  32-47. 
Levy  —  Township  Tax  —  Who  Proper  Officer 
to  levy. 
See   Municipal   Corporation  —  Lia- 
bility, 46. 

Mode  of  ascertaining  Tax  due  from  Corpora^ 
tion  —  Right  of  Slate  to  change. 
See  Corporation  —  Charter,  43. 

Statute  authorizing   Imposition  according  to 
Previous  Assessment  is  not  retrospective. 
See  Retrospective  Law,  4. 

TAX  —  COLLSCnOH  -  Power  and  Duty  of  Col 
lector. 
See  pi.  1,  2. 

Sales  for  Taxes — What  essential  toValid  Sale 

—  Advertisement  and  Notice —  ScUe  of  all 
or  part  of  a  Tract  —  Effect  of  Sale  on  Tax 
Lien  —  Proceedings  after  Sale  —  Sales  in 
Washington, 

See  pi.  3-31. 

Deed — Effect  of  Deed  as  Evidence  —  How 
Objections  to  Deed  may  be  taken. 
See  pi.  32-40. 

Right  of  Redemption — Who  may  redeem  — 
Rights  of  Purchasers. 
See  pi.  41-51. 

Remedies  for  Rlegal  Collection  —  Injunction 

—  Action  to  recover  back — When  defeated 
by  Voluntary  Payment  —  When  Right  to  tax 
may  not  be  questioned. 

See  pi.  52-64. 

Power  and  Duty  of  Collector.']  Where 


a  statute  requires  taxes  collected  to  be  paid  in  to 
the  local  treasury,  and  over  to  the  treasury  of 
the  state,  in  coin,  it  follows  that  the  collector  is 
authorized  t^  collect  them  in  coin.  Lane  County 
V.  Oregon,  7  Wal.  71. 

2.  A  tax-collector,  when  called  on  to  pay  over 
money  collected,  has  no  right  to  refuse  because 
he  conceives  that  the  tax  was  not  rightly  laid ;  and 
his  duty  is  unaffected  by  the  fact  tliat  he  has  not 
given  the  statutory  bond  requiring  him  to  pay 
over.  BeU  v.  Mobile  fl*  Ohio  Railroad  Co.,  4 
Wal.  598. 

3.  Sales  for  Taxes —  What  essential  to 

Valid  Sale  —  Advertisement  and  Notice  —  Sale 
of  all  or  part  of  a  Tract  —  Effect  of  Sale  on 
Tax  Lien  —  Proceedings  of  er  Sate.]    To  sup- 
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TAX  —  COXJUBCnOH  —  continued. 

port  a  tax  sale  it  must  appear  that  the  lav  was 
strictly  complied  with.  Siead  ▼.  Course,  4 
Cranch,  403 ;  Parker  t.  Bute,  9  Cranch,  64 ; 
Thatcher  v.  Powell,  6  Wheat.  119 ;  Ronkendorff 
Y.  Taylor,  4  Pet.  349 ;  Parker  t.  Overman,  18 
How.  137. 

4.  Thus,  if  a  tax-coUector  is  authorised  to  sell 
only  enough  to  pay  the  tax,  and  he  sell  an  entire 
tract  when  a  part  would  have  been  sufficient,  tiie 
sale  b  void.     Siead  v.  Course,  4  Cranch,  403. 

5.  lu  Tennessee,  when  hind  is  sold  on  a  sum- 
mary proceeding  for  non-payment  of  taxes,  it  is 
necessary  to  the  validity  of  the  sale  and  of  the 
deed  that  every  fact  essential  to  the  jurisdiction 
should  appear  of  record.  McClung  v.  Ross,  5 
Wheat.  116. 

6.  Thus,  under  the  Tennessee  statute  of  Oc- 
tober 25,  1797,  it  should  appear  that  the  sheriff 
had  returned  that  there  were  no  goods  and  cliat- 
teb  of  the  delinquent  proprietor  out  of  which  the 
tax  could  be  made  before  tlie  court  made  the 
order  of  sale.     Thatcher  v.  Powell,  6  Wheat.  119. 

7.  It  is  essential  to  the  validity  of  a  tax  sale 
that  it  be  conducted  not  only  in  conformity  with 
the  requirements  of  the  hiw,  but  with  entire  fair- 
ness and  in  perfect  freedom  from  all  influences 
likely  to  prevent  competition.  Thus,  a  sale  will 
be  dechired  invalid  if  the  purchaser  decUre  at  the 
time  of  the  sale  that  it  will  be  of  no  use  to  bid, 
as  the  owner  will  redeem,  and  so  prevent  others 
from  bidding  against  him.  Slater  v.  Maxwell,  6 
Wal.  268. 

8.  Inadequacy  of  price  does  not  affect  the 
validity  of  a  tax  sale,    lb, 

9.  If  the  land  be  not  advertised  according  to 
law,  the  sale  will  bo  void.  Thatcher  v.  Powell, 
6  Wheat.  119. 

10.  The  sale  must  not  be  advertbed  until  the 
whole  period  allowed  for  payment  has  expired. 
Ronkendorff  y.  Taylor,  4  Pet.  349. 

U.  A  law  requiring  notice  by  advertising  once 
a  week  for  three  months  b  satbfied  by  publica- 
tion on  any  one  day  in  each  week  during  that 
period,  although  the  mterval  between  some  of  the 
publications  be  more  than  seven  days.    76. 

12.  A  notice  of  sale  of  land  "  for  taxes  due 
thereon  up  to  "  a  certain  year  is  sufficient  under 
a  law  permitting  a  sale  only  when  two  years' 
taxes  are  due  ana  unpaid,     lb, 

13.  In  Ohio,  a  tax  sile  b  void  if  the  land  be 
not  sufficiently  described ;  «.  g.,  if  it  be  Ibted  and 
advertised  only  as  a  certain  number  of  acres  in  a 
certain  section,  without  specifying  in  what  part. 
Raymond  v.  Longworth,  14  How.  76. 

14.  Where  the  law  provides  that  notice  of  a 
tax  sale  shall  be  published  "  once  in  each  week 
for  twelve  successive  weeks,''  the  first  notice  must 
precede  the  sale  by  twelve  full  weeks,  or  eighty- 
four  days,  or  the  sale  will  be  invalid.  Eariy  v. 
Homans,  16  How.  610. 

15.  A  part  of  a  lot  may  be  sold  for  taxes,  but  if 
it  be  an  undivided  part,  the  published  notice  must 
80  describe  it.  Ronkendorff  v.  Taylor,  4  Pet.  349. 


TAX  —  OOILSPBOM  —  continued. 

16.  Where  a  tax  was  assessed  on  a  whole 
fractional  quarter-section,  embracing  several  vil- 
lage lots,  and  the  sale  for  non-payment  was  of 
an  "  acre  off  the  east  side,"  the  sale  was  held 
void.    Ballance  v.  Forsyth,  13  How.  18. 

17.  Where  a  tract  of  land  sold  for  taxes  con- 
sists of  several  dbtinct  parceb,  the  sale  of  the 
entire  tracts  in  one  body,  does  not  vitiate  the 
proceeding,  if  bids  could  not  be  obtained  on  an 
offer  of  a  part.    Slater  v.  Maxwell,  6  Wal.  268. 

18.  That  provision  of  the  California  statute 
which  says  that  the  sheriff  iu  selling  property  ou 
judgment  against  it  for  delinquent  taxes  shall  sell 
only  the  smallest  quantity  wiiich  any  purchaser 
will  take  and  pay  the  judgment  ana  costs,  was 
intended  for  the  protection  of  the  taxpayer,  and, 
like  aU  such  directions  to  officers  as  are  for  the 
protection  of  the  citizen  and  his  property,  b  not 
directory  but  mandatory.  French  v.  Edwards, 
13  Wal.  506. 

19.  In  such  case,  tlierefore,  if  the  deed  of  the 
sheriff  recite  a  sale  to  "  the  highest  bidder  "  and 
for  "  the  largest  sum  bid  for  said  property,"  it 
will  be  void  on  its  face,  and  it  cannot  be  aided 
by  the  ordinary  presumptions,  as  presumptions 
are  not  indulged  to  sustain  irregular  proceedings 
where  the  irregularity  b  manifest.  [Milleb,  J., 
dbsenting.j    lb. 

20.  A  hen  for  taxes  does  not  stand  on  the 
footing  of  an  ordinary  incumbrance ;  and,  unless 
otherwbe  provided  by  statute,  b  not  dispbced 
by  a  sale  oi  the  property  under  a  prior  Judgment. 
Osierberg  v.  Union  Trust  Co.,  93  U.  S.  424. 

21.  Where  the  owner  of  land  sold  for  taxes 
and  bid  in  by  the  state,  purchases  the  state  bids 
before  the  state's  title  becomes  absolute,  the 
state's  lien  is  merged  in  the  title,  and  a  subse- 
ouent  conveyance  irom  the  state  to  such  owner 
does  not  operate  to  transfer  the  title,  but  operates 
only  as  evidence  that  the  taxes  are  satisfied  and 
the  lien  therefor  discharged.  Oould  v.  Day,  94 
U.  8.  405. 

22.  A  title  to  land  in  West  Virginia  founded 
on  a  tax  sale  made  under  the  code  of  Virginia 
before  the  erection  of  West  Vimnia  as  a  state, 
held  void  where  it  was  not  completed  by  a  survey 
and  deed  as  required  by  that  code  before  the 
repeal  by  West  Virginia  of  that  part  of  the  code 
which  related  to  such  sales.  Shutte  v.  Thompson, 
15  Wal.  151. 

23.  In  Iowa,  on  a  sale  of  land  in  a  county 
for  taxes,  where  the  sales  are  properly  continued 
from  day  to  day,  a  sale  made  on  some  day  to 
which  the  sale  is  adjourned  will  not  be  rendered 
invalid  by  being  recorded  as  made  on  the  first 
day  of  the  sale.     Callanan  v.  Hurley,  93  U.  S. 

387. 

24.  Tax  Sales  in  Washington.'}    Under 

the  act  of  May  4,  1812  (2  Sts.  727)i  amendatory 
of  the  charter  of  the  city  of  Washington,  a  sale 
of  unimproved  lots  in  the  city,  for  taxes,  b  ille- 
gal, unless  they  have  been  assessed  to  t^e  true 
owner.     Washington  v.  Pratt,  8  Wheat.  681. 
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TAX  —  COUSCnOH  —  continued, 

25.  The  lien  ou  each  lot  for  taxes  is  several 
and  distinct,  and  the  purchaser  of  each  holds  the 
lot  purchased  unincumbered  bj  the  taxes  due  ou 
other  lots  held  by  his  vendor,    lb. 

26.  The  advertisement  must  contain  a  par- 
ticular statement  of  the  amount  of  taxes  due  on 
each  lot  separately.    lb. 

27.  If  the  sale  of  one  or  more  lots  produce  the 
amount  due  on  all  the  lots  of  the  same  propiietor, 
the  city  cannot  sell  further.    lb. 

28.  Under  the  act  of  May  26,  1824  (4  Sts. 
75),  amendinff  the  charter  of  Washington  where 
several  lots  belonging  to  the  same  person  are 

{)ut  .up  for  sale  for  non-payment  of  the  taxes,  each 
ot  cannot  be  sold  for  the  tax  due  thereon,  but 
only  so  many  in  all  as  will  bring  money  enough 
to  pay  the  entire  sum  due.  Mason  v.  Pearson,  9 
How.  248. 

29.  Under  that  act  a  sale  may  be  valid,  al- 
though the  taxes  were  assessed  and  the  lots 
advertised  in  the  name  of  the  deceased  owner. 
Holroyd  v.  Pumphrey,  18  How.  69. 

30.  Nor  is  it  essential  to  the  validity  of  a  sale 
of  unimproved  land  for  taxes  that  the  owner's 
personal  estate  be  first  exhausted,  even  though 
the  owner  live  in  the  city.  Thompson  v.  Carroll, 
22  How.  422. 

31.  Nor  is  the  validity  of  such  a  sale  affected 
b^  non-observance  of  an  ordinance  of  the  city 
directing  the  collecting  officer  to  levy  first  on 
personal  property,  unless  the  owner  consent  in 
writing  to  a  difTerpnt  order.    lb. 

32.  Deed — Effect  of  Deed  as  Evidence 

—  fiow  oftjections  to  Deed  may  be  taken,']  The 
marshaFs  deed  of  laud  sold  for  non-payment  of 
direct  taxes  under  the  act  of  July  14,  1798  (1 
Sts.  597),  is  not  even  prima  fade  evidence  of 
compliance  with  the  prerequisites  of  the  kw. 
Williams  v.  Peyton,  4  Wheat.  77,  In  kt- 
kansas  the  rule  is  the  same.  Pillow  v.  Roberts, 
13  How.  472;  Thomas  v.  Lawson,  21  How. 
331. 

33.  If  a  statute  providing  a  proceeding  for  the 
confirmation  of  titles  under  tax  sales  declare  that 
the  deed  shall  be  deemed  sufficient  evidence  of 
the  authority  under  which  the  sale  is  made,  and 
of  the  description  and  price,  the  deed  cannot  be 
considered  as  conclusive  of  those  facts,  bnt  as 
prima  facie  evidence  thereof.  Parker  v.  Over- 
man, 18  How.  137. 

34.  A  statute  making  a  tax  deed  "  prima  facie 
evidence"  of  a  valid  title  in  the  grantee,  where 
the  land  is  not  redeemed  within  the  time  allowed 
by  law,  does  not  dispense  with  a  performance  of 
acts  which  the  law  prescribes  on  a  sale  for  taxes, 
but  merely  devolves  the  burden  of  proof  of  non- 
performance upon  liim  who  attacks  the  sale.  Wil- 
liams V.  Kirtland,  13  Wal.  306. 

35.  In  Iowa,  a  treasurer's  deed  for  lands  sold 
for  taxes,  if  substantially  regular  in  form,  is  at 
least ^'ma,/act>  evidence  that  a  sale  was  made; 
and,  if  there  were  a  bona  fide  sale,  in  substance 
or  in  fact,  the  deed  is  conclusive  evidence  that  it 
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was  made  at  the  proper  time  and  in  the  proper 
manner.     Callanan  v.  Hurley,  93  U.  8.  387. 

36.  Where  a  statute,  like  that  of  Wisconsin, 
prescrihe-s  a  form  of  deed  to  be  given  where  land 
IS  sold  for  taxes,  and  provides  that  the  deed  given 
shall  be  "  substantially  "  in  that  or  "  other  equiv- 
alent form,"  showing  that  the  land  was  sold  for  a 
sum  named  "  in  the  whole,"  a  deed  is  not  invalid 
from  which  it  appears  clearly  that  a  sum  named 
was  that  for  which  the  lands  were  sold  in  the 
whole,  although  the  deed  is  so  worded  that 
another  construction  might  be  given  to  the  lan- 
guage used.     GeeJde  v.  Kirby  Carpenter  Co.,  106 

37.  If  the  validity  of  a  deed  depend  on  an  act 
in  pais,  he  who  claims  nnder  it  must  prove  per- 
formance of  that  act.  Thus,  one  wlio  claims 
under  a  marshal's  deed  of  land  sold  under  the 
act  of  1798,  for  non-payment  of  taxes,  must  prove 
compliance  with  the  prerequisites  of  that  act. 
WUliams  v.  Peyton,  4  Wheat.  77. 

38.  In  Ohio,  prior  to  the  statute  of  1824,  a 
deed  on  a  sale  for  taxes  was  not  admissible  as 
evidence  of  title  unless  accompanied  by  proof 
that  all  the  substantial  reouirenients  of  the  law 
had  been  met.     Games  v.  Dunn,  14  Pet.  322. 

39.  And  an  auditor's  certificate  of  compliance 
was  not  sufficient ;  the  proceedings  or  duly  au- 
thenticated copies  thereof  had  to  be  shown.    lb, 

40.  Where  the  objection  to  a  tax  deed  con- 
sists in  a  want  of  conformity  to  the  requirements 
of  the  statute  in  the  proceedings  at  the  sale,  or 
preliminary  thereto,  or  in  the  assessment  of  the 
tax,  or  in  any  like  particular,  it  may  be  urged  at 
law  in  ejectment ;  but  an  objection  on  the  ground 
of  frand,  or  unfair  practices  of  the  officer  or  the 
purchaser  is  properly  cognizable  in  equity.  Slater 
V.  Maxwell,  6  Wal.  268. 

41.  Eiffht  of  Redemption — Who  may 
redeem  —  Rights  of  Purchasers.]  Statutes  au- 
thorizing the  redemption  of  land  sold  for  taxes 
should  be  liberally  construed,  t.  e„  favorably  to 
the  owner.    Dubois  v.  Hepburn,  10  Pet.  1. 

42.  Certainly  where  they  impose  a  penalty  on 
him  and  provide  full  indemnity  to  the  purchaser. 
Corbet  v.  Nutt,  10  Wal.  464. 

43.  Under  the  Pennsylvania  statute  of  March 
15,  1815,  any  person  who  has  any  right  amount- 
ing to  ownership  in  the  land,  or  any  right  to 
enter,  possess,  or  enjoy  it  or  an^  part  of  it 
which  may  be  deemed  an  estate  m  it,  is  the 
owner  within  the  meaning  of  that  provision  of 
the  statute  which  enables  the  owner  to  redeem 
after  a  sale  for  taxes.  Dubois  v.  Hepburn,  10 
Pet.  1. 

44.  An  offer  to  pay  the  tax,  and  a  refusal  by 
the  treasurer  to  receive  the  money,  are  sufficient, 
although  not  amounting  to  a  technical  tender, 
to  enable  one  entitled  to  redeem  to  recover  the 
huid.    lb, 

45.  One  adjudged  a  bankrupt  under  the  act 
of  1867,  but  of  whose  estate  no  assignee  has 
been  appointed,  may  redeem  his  land  from  a  tax 
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sale  under  a  state  statute  providing  that  the 
"  owner  *'  of  such  land  may  redeem.  Hampton 
V.  HouM,  22  Wal.  263. 

46.  One  who  is  in  possession  of  land  claiming 
title,  and  therefore  bound  to  pay  the  taxes  thereon, 
can  acquire  no  title  by  permitting  it  to  be  sold 
for  taxes  and  buying  it  iu  for  himself.  Noonan 
V.  Lee,  2  Black,  499. 

47.  Where  one,  as  agent  of  the  owner  of  land, 
cannot  acquire  title  by  redeeming  from  a  tax  sale 
without  being  guilty  of  bad  faith,  his  payment 
of  the  tax  should  be  treated  as  a  itMleniption  by 
the  owner,  and  not  as  a  purchase.  Lambom  v. 
Dickinson  County  Commissioners,  97  U.  S.  181. 

48.  A  defendant  claiming  under  an  Illinois 
tax  deed,  who  would  put  the  plaintiff  to  proof  of 
the  tender  or  deposit  of  the  sum  required  for  re- 
demption, as  provided  by  the  statute  of  February 
21,  1861,  which  precludes  the  questioning  of  the 
deed  for  any  cause  other  thim  certain  causes 
named,  unless  such  tender  or  deposit  is  made, 
must  show  not  only  a  tax  deed,  but  also  the  judg. 
ment  under  which  the  sale  was  made.  [Miller, 
J.,  dissenting.]    Little  v.  Hemdon,  10  Wal.  26. 

49.  A  decree  on  a  petition  under  the  Arkansas 
statute,  authorizing  a  petition  in  the  nature  of  a 
bill  in  chancery,  to  confirm  and  quiet  a  title  ac- 
quired by  a  tax  deed,  is  conclusive  of  the  title, 
where  all  persons  have  been  notified  by  publica- 
tion to  come  in  and  defend.  Thomas  v.  Lawson, 
21  How.  331. 

50.  A  statute  requiring  the  holder  of  a  cer- 
tificate of  a  tax  sale  to  give  notice  to  parties  in 
possession  before  he  can  have  a  deed,  does  not 
impair  the  obligation  of  a  contract  of  sale  already 
made,  although  as  to  such  contract  it  is  retroac- 
tive, and  although  it  increases  the  difficulty  of 
performnnce  on  tlie  part  of  the  purchaser.  Curtis 
V.  Whitney,  13  Wal.  68. 

51.  A  statute  which  in  effect  provides,  as  does 
that  of  Iowa,  that  one  claiming  land  under  a  tax 
deed  must,  within  five  years,  eitlier  himself  take 
actual  possession,  or  bring  a  suit  to  recover  pos- 
session, or  be  barred  from  an  action  on  his  deed, 
viobtes  no  contract  and  deprives  him  of  no  prop- 
erty without  due  process  of  law.  The  legisla- 
ture may  prescribe  the  effect  of  a  tax  deed,  and 
if  this  were  not  so,  the  purchaser  would  lose  no 
rights  because  of  there  oeing  no  one  in  posses- 
sion to  bring  suit  against,  as  he  might  either  take 
possession  himself,  or,  being  out  of  possession, 
bring  a  suit  to  quiet  title,  which,  in  Iowa,  intei> 
rupts  the  running  of  the  statute.  Barrett  t. 
Holmes,  102  U.  S.  651. 

52.   Remedies  for  Illegal  Collection  — 

Injunction  —  Action  to  recover  back  —  When 
defeated  by  Voluntary  Payment  —  When  Right 
to  tax  may  not  be  questioned.']  Equity  will 
not  restraiu  the  collection  of  a  tax  on  the  sole 
ground  of  its  illegality.  There  must  be  some 
additional  special  circumstance  bringing  the  case 
under  some  recognized  head  of  equity  jurisdic- 
tion, such  as  that  relating  to  multiplicity  of  suits. 
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to  the  doing  of  irreparable  injury,  or,  the  prop- 
erty taxed  being  realty,  to  a  cloud  upon  titles. 
Dows  V.  Chicago,  11  Wal.  108;  Hannewinkle 
V.  Georgetoum,  15  Wal.  547. 

53.  The  collection  of  taxes  will  not  be  re- 
strained by  injunction,  either  for  illegality  or  ir- 
regularity in  the  proceedings,  or  for  error  or 
excess  in  the  valuation,  or  because  of  the  hard- 
ship or  injustice  of  the  law,  if  it  be  oonstitutiona], 
nor  for  any  grievance  which  can  be  remedied  by 
a  suit  at  law,  either  before  or  after  the  payment 
of  the  tax.  Taylor  v.  Secor  [^State  Railroad 
Tax  Cases\  92  U.  S.  575. 

54.  Equity  will  interfere  by  injunction  to  re* 
strain  the  collection  of  ilie^  taxes,  where  to 
refuse  would  involve  the  plaintiff  in  a  multiplic- 
ity of  suits  as  to  the  title  to  lots,  would  prevent 
their  sale,  and  would  doud  their  titles.  Union 
Pacific  Railway  Co.  y.  Cheyenne,  113  U.  S.  516. 

55.  Equity  will  not  enjoin  the  collection  of  a 
tax  unless  that  part  which  is  conceded  to  be  due, 
or  which  the  court  can  see  ought  to  be  paid,  or 
which  can  be  shown  by  affidavits  to  be  aue,  has 
been  paid  or  unconditionally  tendered.  Taylor 
v.  Secor  [State  Railroad  Tax  Cases],  92  U.  S. 
575  ;  German  National  Bank  y.  Kimball,  103 
U.  S,  732. 

56.  If,  for  the  purpose  of  evading  a  state  tax, 
a  person  change  his  investment  to  United  States 
notes  a  day  before  the  day  on  which  property  is 
to  be  listed  for  taxation,  and  two  days  afterward 
change  back  again,  a  court  of  equity  will  not,  by 
injunction,  interfere  to  prevent  a  levy  of  a  tax 
assessed  rrgardless  of  such  change,  but  will 
leave  him  to  his  legal  remedies,  notwithstanding 
ihf*  exemption  of  such  notes  from  state  taxation. 
Mifchell  V.  Leavenworth  County  Commissioners^ 
91  U.  S.  206. 

57.  Where  a  county,  by  its  oontraqt  for  the 
sale  of  its  hinds,  stipulates  that  it  will  not  assess 
taxes  against  them  until  after  the  delivery  of  the 
deed,  the  delivery  of  which  is  delayed  to  await 
the  performance  of  certain  conditions,  au  assess- 
ment made  in  contravention  of  tlie  terms  of  the 
contract  is  yoid,  and  proceedings  for  the  collec- 
tion of  taxes  thus  assessed  will  be  enjoined,  and 
it  will  make  no  difference  that  by  some  means 
the  deed  has  been  recorded.  Calhoun  County  v. 
American  Emigrant  Co.,  93  U.  S.  124. 

58.  Where  a  state  sets  up  title  to  property 
adverse  to  that  of  the  owner,  and  gives  nira  no- 
tice that  no  legal  steps  will  be  taken  to  enforce 
the  collection  of  taxes  thereon  until  the  title  sliall 
be  adjusted,  it  cannot  exact  interest  in  the  na- 
ture of  a  penalty  for  non-payment  within  the 
time  prescribed  by  law,  where  the  owner,  on  ad- 
justment of  the  title,  offers  to  pay  with  interest 
at  the  rate  allowed  on  ordinary  debts;  and  equity 
will  restrain  its  collection.  Litchfield  v.  W^tster 
County,  101  U.  S.  773 ;  Litchfield  v.  Hamilton 
County,  Id.  781. 

59.  One  whose  coupons  are  tendered  in  pay*- 
ment  of  state  taxes,  and,  because  of  an  unconsti- 
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tutional  law  impairing  the  obligation  of  the  staters 
contract  to  receive  tnem,  are  refused  acceptance, 
cannot  maintain  an  action  iu  a  federal  court  under 
Key.  Sts.  §  1979,  which  gives  a  right  of  action 
to  one  deprived,  under  color  of  a  state  law,  of 
any  right,  privilege,  or  iinmuuity  secured  by  the 
constitution  against  an  official  levying  on  chattels 
for  the  taxes.  The  right  to  have  the  coupons 
received,  or,  in  case  they  are  refused,  to  an  im- 
munity from  such  levy,  is  not  directly  secured  by 
the  constitution.  Carter  v.  Greenhaw,  114  U.  S. 
317;  Plea9ani9  v.  Greenhow  [Virginia  Coupon 
Cases],  Id.  323. 

60.  Where  taxes  are  illegally  assessed,  the 
money  paid  may  be  recovered  if  the  collector 
have  notice  from  the  payer  that  the  taxes  are  re- 
garded as  ille^ral,  and  that  suit  will  be  instituted 
to  recover.    Erddne  v.  Van  Arsdale,  15  Wal.  75. 

61.  The  payer  is  entitled  to  interest  from  the 
time  of  payment,     lb. 

62.  A  resident  of  Alexandria,  Va.,  cannot,  in 
a  suit  to  recover  the  amount  by  him  paid  under 
protest  for  taxes  on  his  property  there  situate, 
question  the  validity  of  the  retrocession  of  the 
countv  from  Uie  United  States  to  Virginia,  the 
state  having  been  since  1847  in  de  facto  posses- 
sion, and  neither  the  State  nor  the  United  States 
questioning  its  validity.  PhUUps  v.  Payne,  92 
U.  S.  130. 

63.  Where,  as  in  Kansas,  the  effect  of  a  sale 
of  land  for  an  illegal  tax  is  merely  to  throw 
a  cloud  upon  the  title,  three  years  bein^  al- 
lowed for  redemnlion  before  the  deed  is  given, 
the  payment  of  tne  tax  by  the  owner  of  the  land 
k  deemed  a  voluntary  payment,  and  not  a  pay- 
ment made  by  compulsion  or  under  duress.  Such 
is  the  rule  adopted  by  the  courts  of  that  state, 
which  furnishes  the  rule  for  the  supreme  court. 
Lamborn  v.  Dickinson  County  Commissioners, 
97  U.  S.  181. 

64.  In  Nebraska,  where  no  demand  for  taxes 
is  required  before  enforcing  their  collection, 
▼here  warrants  were  issued  mr  the  collection  of 
certain  taxes,  but  no  attempt  had  been  made  to 
seize  personal  property  which  might  have  been 
seized,  and  no  other  notice  had  been  ^ven  other 
than  that  implied  by  the  law,  when  payment  was 
made  under  protest,  and  tliree  years  afterwards 
suit  was  brought  to  recover  the  amount  so  paid, 
it  was  held,  no  statute  giving  the  right  to  a  re- 
covery in  such  cases,  that  the  payment  must  be 
deemed  voluntary  and  not  compulsory,  and  that 
the  action  could  not  be  maintained.  Union  Pa- 
cific Railroad  Co.  v.  Dodge  County  ComndssioU' 
ers,  98  U.  S.  541. 

Collector  —  Action  against  —  Coupons  ten- 
dered—  Obligation  of  Contract  —  Removal 
from  State  Court, 

See  Bjbhotal  of  Causes,  44. 

Collector  —  Promise  to  repay  Tax  illegally 
Collected  —  When  implied. 
See  Ck)NT3LACT — What  constitutes,  15. 
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Court  may  not  collect  —  When, 

See   Municipal   Corporation  —  Lia- 
bility, 30,  31. 

Deed  —  Decision  of  State  Court  that  Tax 
Deed  gioes  Color  of  Title  —  Followed  by 
Federal  Courts, 
See  Federal  Courts  —  State  Laws, 
Rules  op  Decision,  87. 

Injunction  to  prevent  —  Circuit  Court  may 
enjoin  Collection  of  State  Tax  levied  on  an 
Agency  of  the  Federal  Government. 
See  Injunction,  11. 

Injunction  —  When  Collection  of  Tax  against 
Corporation  will  be  enjoined  at  Instance  of 
Shareholder, 

See  Corporation  —  Suits,  2. 

Judgment  for  Taxes  —  Defect  in  Form, 
See  Tax  —  Assessment,  8. 

Payment  —  Agent  to  pay   Taxes  —  When 
deemed  Trustee  for  Principal, 
See  Trust  —  Creation  and  Construc- 
tion, 19,  20. 

Payment  —  Legal  Tender. 
See  Tender. 

Payment  of  Tax  on  another^ s  Land  —  Vclun' 
tary-^kffeet. 
See  Assumpsit,  9. 

Redemption -^ Action  to  recover  Lands  sold 
for  faxes  —  Limitation. 

See  Limitation  —  Statutes,  9. 

Redemption  —  Question  whether  one  in  PoS' 
session  under  Invalid  Deed  has  a  Right  to 
redeem  on  Sale  for  Taxes  — Not  Federal. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 36. 

Sale  —  Purchaser  in  Possession  who  allows 
the  Land  to  be  sold  for  Taxes  is  entitled 
only  to  Conveyance  subject  to  Tax  Title, 
See  Vendor  and  Purchaser — In  gen- 
eral, 19. 

Sale  —  Tax  Title  —  Color  of  TUle  —  YTho 
may  acquire. 
See  Limitation — Adverse  Possession, 
60,  61. 

Sale  vitiated  —  Assessor's  Oath,  etc. 
See  Tax  —  Assessment,  7. 

TAX  —  POWER  —  Constitutional  Limitations  -* 
Bow  Power  may  be  exercised  —  Uniformity 
—  Unlawful  Interference  with  Inter-state 
Commerce  —  Unlawftd  Discrimination 
against  Property  of  Non-residents — Power 
as  to  Property  beyond  the  Jurisdiction. 
See  pi.  1-45. 

What  may  or  may  not  be  taxed  —  Legacies 
due  Aliens  —  Debts  due  Non-residents  — 
Capital  employed  in  Business  —  Property 
protected  by  Letters-patent  —  Registered 
Public  Debt  of  anoOier  State  —  Mining 
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Claims  —  Ore  dug  therefrom  —  Land 
granted  by  the  United  States  —  Federal 
Agencies  —  United  States  Bank  —  Govern" 
ment  Bonds,  etc.  —  Emoluments  of  Federal 
Officer  —  Toll  on  Carriages  and  Passen- 
gers on  Cumberland  Hood  —  Railroads  — 
Telegraphs. 
See  pi.  46-83. 

Relinquishment  of  Poioer  not  to  be  presumed 
—  Construction  of  Various  Statutes  cUumed 
to  confer  Exemption. 
See  pi.  83-102. 

1.   Constitutional    Limitations  —  How 

Power  may  be  exercised.']  A  state  has  the 
power  to  determine  what  portions  of  her  terri- 
tory shall,  for  local  purposes,  be  within  the  lim- 
its of  a  city  and  subject  to  its  government,  and 
to  prescribe  the  rate  at  which  such  portions  shall 
be  taxed.    Kelly  v.  Pittsburgh,  104  U.  S.  78. 

2.  An  ordinance  which  imposes  an  annual  tax 
on  the  gross  receipts  of  a  railroad  company,  and 
directs  that  the  amount  shall  be  anphed  to  the 
payment  of  state  bonds  issued  to  tue  company, 
ior  which  the  company,  as  between  it  and  the 
state,  is  primarily  liable,  does  not  merely  cliauge 
the  order  of  disbursing  the  receipts  of  the  com- 
pany, but  is  an  exercise  of  the  power  of  the  state 
to  levy  taxes.  [Waite,  C.  J.,  dissenting.]  Pa- 
cific  Railroad  Co.  v.  Maguire,  20  Wal.  36; 
North  Missouri  Railroad  Co.  v.  Maguire,  Id.  40. 

3.  Where  a  siate  statute  attaches,  for  judicial 
and  revenue  purposes,  certain  unorganized  terri- 
tory to  a  certain  county,  taxes  on  property  in 
such  territory  are  properly  levied  by  the  autiiori- 
ties  of  the  county.  Union  Pacific  Railroad  Co. 
V.  Peniston,  18  Wal.  5. 

4.  Where  state  laws  prescribing  the  mode  and 
the  subjects  of  taxation  neither  trench  on  federal 
authority  nor  violate  any  right  recognized  or  se- 
cured by  the  constitution,  the  supreme  court  can- 
not relieve  a  citizen  of  the  state  from  their  en- 
forcement.  Kirtland  v.  Hotchkiss,  100  U.  S.  491. 

5.  A  change  iu  a  stat£  constitution  restricting 
tlie  rate  of  taxation,  and  so  depriving  municipal 
corporations  of  the  present  means  to  meet  their 
liabilities  for  damages  caused  by  mobs,  does  not 
deprive  the  holders  of  judgments  for  such  dam- 
ages of  property  without  due  process  of  law, 
within  t)ie  meaning  of  the  fourteenth  amend- 
ment. One  cannot  be  said  to  be  deprived  of  his 
property  in  a  judgment  merely  because  he  is  for 
tbe  present  rendered  unable  to  collect  it.  [^Brad- 
LEY  and  Harlan,  J  J.,  dissenting.]  Louisiana  v. 
New  Orleans,  109  U.  S.  285. 

6.  A  railroad  is  a  public  highway,  and  so  a 
road  for  public  use;  and  hence  a  state,  in  fur- 
therance of  that  use,  may  authorize  the  imposition 
of  a  tax  to  aid  in  its  construction,  although  the 
road  is  built  and  owned  by  a  privatiC  corporation. 
Olcott  V.  Fond  du  Lac  County  Supervisors,  16 
Wal.  678. 

7.  In  Wisconsin,  a  provision  in  a  statute  au- 
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thorizing  a  town  to  issue  bonds  to  a  railroad 
company,  that  a  tax  to  pay  the  interest  thereon 
shall  be  levied  by  the  supervisors,  does  not  pre- 
clude a  levy  by  the  town  clerk  under  a  general 
statute  making  it  his  duty  to  levy  a  tax  to  pay 
all  debts  of  the  town,  —  a  mandamus  upon  the 
supervisors  having  been  issued  without  avail. 
Morgan  v.  Beloit  Town  Clerk,  7  Wal.  610. 

8.  Constitutional   Limitations  —  Uni- 

formitv.]  A  system  of  taxation  will  not  be 
deemed  to  violate  the  rule  requiring  taxation  to 
be  uniform,  because  absolute  uniformity  has  not 
been  attained.  Taylor  v.  Secor  [^State  Rail* 
road  Tax  Cases],  92  U.  S.  575. 

9.  Where  a  state  constitution  provides  that 
taxation  shall  be  uniform,  but  confers  power  on 
the  l^slature  to  tax  certain  named  classes  in 
such  manner  as  it  shall  direct  by  general  laws, 
uniform  as  to  the  class  on  which  they  operate,  a 
law  which  provides  a  system  of  taxation  uniform 
in  its  operation  on  the  property  of  members  of 
such  a  class  is  valid,  although  tbe  system  does  not 
extend  beyond  the  class  to  which  it  applies.    lb. 

10.  A  constitutional  provision  that  *'  no  one 
species  of  property  shall  be  taxed  higher  than  an- 
other species  of  property  of  equal  value  on  which 
taxes  siiall  be  levied  "  does  not  require  that  taxa- 
tion shall  be  universal,  but  simply  that  where 
different  kinds  of  property  are  taxed  the  rate  of 
taxation  shall  be  tue  same  on  all.  Louisicuna  v. 
Pasbury,  105  U.  S.  278. 

U.  A  stetute  providing  that  a  certain  tax 
shall  be  levied  on  real  estate  and  slaves  to  the 
exclusion  of  personal  property  does  not  violate  a 
constitutional  requirement  that  taxes  shall  be 
equal  aud  uniform.  This  requirement,  in  Loui- 
siana, applies  only  to  state,  not  to  municipal, 
taxes,    lb. 

12.  A  statute  providing  that  a  certain  tax 
shall  be  levied  on  the  property  of  different  mu- 
nicipalities, the  consolidation  of  which  is  au- 
thorized, in  proportion  to  the  indebtedness  of 
each,  is  not  invalid,  nor  is  such  a  provision  un- 
reasonable,    lb. 

13.  A  state  statute  authorizing  the  improve- 
ment of  a  harbor  will  not  be  declared  invalid  by 
a  federal  court  because  it  fastens  on  one  county 
the  expense  of  an  improvement  for  the  benefit  of 
the  whole  stete.  Mobile  County  v.  Kimball,  103 
U.  S.  691. 

14.  Unlawful  Interference  with  Inter- 
state Commerce.]  A  state  law  imposing  a  tax 
on  exchange  and  money  brokers  does  not  conflict 
with  the  power  of  congress  to  regulate  com- 
merce.    Nathan  v.  Louisiana,  8  How.  73. 

15.  A  tax  on  a  railroad  corporation  which 
affects  commerce  among  the  states,  and  impedes 
the  transit  of  persons  and  property  from  one 
state  to  another,  only  as  taxation  always  increases 
the  expenses  attendant  on  the  use  or  possession 
of  the  thing  texed,  is  yalid.  The  state  may 
graduate  the  tax  according  to  the  business  or  in- 
come of  the  oorporation,  or  according  to  the 
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▼alue  of  its  property.     Minot  y.  Philadelphia, 
Wilmington,  jr  Baltimore  Railroad  Co,  [Dela- 
ware  Railroad  Tax],  18  Wal.  206. 

16.  While  the  8ta4;es  have  power  at  their  dis- 
cretion to  tax  their  own  internal  oomineroe,  and 
ttie  franchises,  property,  or  business  of  their  own 
corporations,  they  may  not  so  exercise  that  power 
as  to  embarrass  or  restrict  inter-state  commerce. 
Reading  Railroad  Co.  v.  Pennsylvania  [5tate 
Freight  Tax  CaseX  15  Wal.  232. 

17.  A  statute,  tnerefore,  as,  e,  </.,  the  Pennsyl- 
Tania  statute  of  August  25,  1864,  which  requires 
carriers  of  freight  to  pay  a  tonnage  tax  on  freight 
carried  through  the  state,  or  taken  up  within  the 
state  and  carried  out  of  it,  or  taken  up  out  of  the 
state  and  brought  within  it,  is  so  far  unconstitu- 
tional and  void  as  a  regulation  of  intcr-state  com- 
merce, the  tax  being  not  a  tax  on  franchises, 
property,  or  business,  but  a  tax  on  freight,  and 
the  transportation  of  freight  being  an  element  of 
commerce ;  and  it  makes  no  difference  that  the 
tax  applies  equally  to  freight  the  carriage  of 
which  begins  and  cuds  within  the  state.  [Swayne 
and  Davis,  J  J.,  disseutiug,  holding  the  tax  to  be 
a  tax  on  the  business  of  the  carrier.]    Ih. 

18.  But  a  statute,  e.  g.,  the  ^Pennsylvania 
statute  of  February  23,  1866,  which  lays  a  tax  on 
the  gross  receipts  of  railroad  and  other  transpor- 
tation companies,  does  not  lay  a  tax  on  freight, 
but  a  tax  on  the  companies  measured  by  the  extent 
of  their  business  or  of  the  exercise  of  their 
franchises,  and  is,  therefore,  not  unconstitutional 
as  laying  a  tax  on  inter-state  commerce,  although 
such  receipts  are  in  part  derived  from  inter-state 
transportation  [Miller,  Fisld,  and  Hunt,  JJ., 
dissenting] ;  nor  is  it  unconstitutional  as  laying 
a  duty  on  imports  or  exports.  Reading  Railroad 
Co.  V.  Pennsylvania  {^State  Railrocui  Gross 
Receipts  Tax],  16  Wal.  284. 

19.  A  state  law  imposing  a  uniform  tax  on  all 
goods  of  a  certain  kina,  whether  manufactured  in 
the  state  or  brought  into  it,  althougli  it  provide 
a  mode  of  collecting  the  tax  on  goods  brought, 
in  differing  from  the  mode  of  collecting  that  on 
goods  manufactured,  is  not  a  regulation  of  com- 
merce within  the  meaning  of  the  constitution,  but 
a  legitimate  exercise  of  the  taxing  power,  there 
being  no  discrimination  a^inst  the  products  of 
other  states.    Hinson  v.  Lott,  8  Wal.  148. 

20.  Steamboats  which  ply  between  different 
ports  on  a  navigable  river  may  be  taxed,  under  a 
state  statute,  as  personal  property  by  the  city 
where  the  company  owning  them  has  its  principal 
office,  and  which  is  their  home  port,  although 
they  are  duly  enrolled  and  licensed  as  coasting 
vessels  under  federal  laws,  and  all  fees  and 
charges  thereon,  demandable  under  those  laws, 
liave  been  duly  paid.  The  imposition  of  such  a 
tax  is  not  a  levy  of  duties  on  tonnafi:e,  nor  a  regu- 
lation of  commerce.  Wheeling,  Parkershurg,  jr 
Cincinnati  Transportation  Co.  v.  Wheeling,  99 
U.  S.  273. 

21.  A  state  cannot  tax  the  capital  stock  of  a 
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corporation  chartered  in  another  state,  and  the 
busmess  of  which  consists  in  maintaining  a  ferry 
between  the  two  states.  The  attempt  to  impose 
such  a  tax  is  an  attempt  unlawfully  to  interfere 
with  inter-state  commerce.  Gloucester  Ferry 
Co.  V.  Pennsylvania,  114  U.  S.  196. 

22.  A  city  ordinance  imposing  a  license  tax  on 
dealers  iu  beer  and  ale  **  not  manufactured  in  the 
city  "  is  not  forbidden  by  the  constitution  as  a 
regulation  of  commerce,  or  as  a  denial  of  an  inter- 
state immunity  or  privilege,  so  far  as  it  applies 
to  dealers  in  beer  and  ale  made  within  the  state. 
Downham  v.  Alexandria,  10  Wal.  173. 

23.  While  a  statute,  such  as  that  of  Texas  of 
June  3,  1873,  which  discriminates,  in  the  impo- 
sition of  a  license  tax,  between  the  sale  of  beer 
and  wiue  made  within,  and  that  made  without, 
the  state,  is  so  far  inoperative,  yet  one  who  is  en- 
gaged  in  the  business  of  selling  not  only  beer 
and  wine,  but  other  liquors  subject  to  the  same 
tax,  but  concerning  which  there  is  no  discrimina- 
tion in  favor  of  tne  home  manufacture,  cannot 
be  heard  to  complain  that  he  is  unjustly  taxed. 
Tieman  v.  Rinker,  102  U.  8.  123. 

24.  A  state  statute  imposing  on  non-residents 
selling  by  card,  catalogue,  or  sample  goods  not 
manufactured  in  the  state,  a  license  tax  higher 
than  it  imposes  on  resident  traders,  is  repugnant 
to  that  provision  of  the  constitution  which  relates 
to  privileges  and  immunities  of  citizens  in  the 
several  states,  and  therefore  void.  [B&aslet,  J., 
concurring,  but  holding  the  act  void  also  as  a 
regulation  of  commerce.]  Ward  v.  Maryland, 
12  Wal.  418. 

25.  A  uniform  state  tax  on  all  sales  made  in 
the  state,  whether  made  by  a  citizen  of  that  state 
or  another,  and  whether  of  goods  the  produce  of 
that  state  or  another,  is  not  invalid.  [Kelson,  J., 
dissenting.]     Woodruffs,  Parham,  8  Wal.  123. 

26.  Nor  is  a  uniform  state  tax  on  all  goods  of 
a  certain  kind,  whether  manufactured  in  the 
state  or  brought  into  it,  although  the  mode  of 
collecting  the  tax  on  the  eoods  brought  in  be 
different  from  the  mode  of  collecting  that  on 

foods  manufactured.      [Nelson^  J.,  dissentmg. j 
linson  v.  LoU,  8  Wal.  148. 

27.  A  city  ordinance  laying  a  license  tax  ou 
all  express  companies  doing  business  in  the  city 
whose  business  extends  beyond  the  limits  of  the 
state,  a  smaller  tax  on  companies  doing  business 
within  the  state,  and  a  still  smaller  one  on  com* 
panics  doing  business  within  the  city,  is  not  re- 
pugnant to  the  constitution  as  a  regulation  of 
commerce.  It  imposes  no  burden  on  inter-state 
commerce,  is  merely  a  tax  on  business  carried  on 
within  the  state,  and  does  not  discriminate  be- 
tween citizens  of  the  state  and  citizens  of  other 
states.     Osborne  v.  Mobile,  16  Wal.  479. 

28.  A  statute  which  prohibits  dealing  in  goods 
not  the  growth,  produce,  or  manufacture  of  the 
state,  by  going  from  place  to  place  in  the  state 
to  sell  the  same,  without  a  license  taken  and 
paid  for,  but  does  not  prohibit  like  dealing  in. 
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goods  the  growth,  etc.,  of  the  stats,  is,  in  effect, 
a  tax  on  the  floods,  and  a  regulation  of  inter-state 
comineroe,  within  the  meaning  of  the  constitution, 
—  the  power  of  congress  to  regulate  continuing 
when  goods  are  brought  into  a  state  until  they 
liave  ceased  to  be  the  subject  of  discriminating 
legislation ;  and  it  makes  no  difference  as  to  its 
Tsuiditj  that  congress  has  not  exercised  lis  power 
over  such  commerce,  non-exercise  being  equiva- 
leut  to  a  declaration  that  such  commerce  shall  be 
norestricted.    Wilton  v,  Missouri,  91  U.  S.  275. 

29.  —  Unlawful  Discrimination  against 
Property  of  Nonresidents]  A  state  statute 
which,  while  imposing  a  tax  on  peddlers,  does 
not  discriminate  between  articles  manufactured 
in  the  state  and  those  out  of  it,  is  constitutional. 
Howe  Machine  Co.  v.  Gage,  100  U.  S.  676. 

30.  State  legislation  which  discriminates  be- 
tween resident  and  non-resident  merchants,  or 
between  produce  the  manufacture  of  the  state 
aud  that  manufactured  in  other  states,  e.  g.,  a 
statute  which,  like  that  of  Virginia,  requires  an 
agent  for  the  sale  of  articles  manufactured  out  of 
the  state,  and  tiiose  ouly,  to  obtain  and  paj  for  a 
license  for  each  county  lu  which  he  sells  or  offera 
to  sell  them,  is  unconstitutional  aud  void.  Wel^>er 
V.  Virginia,  103  U.  S.  344. 

31.  A  state,  in  the  exercise  of  its  taxing 
power,  cannot  impose  on  the  products  of  other 
states  brought  within  its  limits  for  sale  or  use 
a  more  onerous  burdeu  or  tax  than  on  like  prod- 
ucts raised  or  produced  within  the  state,  nor 
discriminate  against  those  engaged  in  bringing 
into  the  state  or  selling  such  products.  Gug  v. 
Baltimore,  100  U.  S.  434. 

32.  A  municipal  ordinance,  therefore,  passed 
in  pursuance  of  authority  conferred  by  a  state 
statute,  which,  while  exempting  from  wharfage 
charges  products  of  the  state  landed  at  the  public 
wharves,  imposes  a  charge  on  products  of  other 
states,  is  invalid.  [Waite,  C.  J.,  dissenting.]  lb. 

33.  Nor  can  it  be  justified  under  the  power 
of  the  municipality  to  require  reasonable  compen- 
sation for  the  use  of  its  wharves,  it  being  an  ex- 
pedient merely  to  accomplish  by  indirect  means 
the  building  up  of  its  domestic  commerce  by 
means  of  unequal  burdens  upon  the  industries  of 
other  states.     [WiLixE,  C.  J.,  dissenting.]    lb. 

34.  Nor  can  it  be  justified  under  tne  police 
power.    lb. 

35.  The  imposition,  by  a  city,  of  a  license  tax 
for  ferry-boats  plying  between  the  city  and  a 
point  in  another  state  is  not  an  unlawful  regula- 
tion of  commerce  between  the  states.  Wiggins 
Ferry  Co.  v.  East  St.  Louis,  107  U.  S.  8()5. 

36.  Coal  mined  in  oue  state  and  sent  to  a  port 
of  another  to  be  sold  in  open  market  may  be 
taxed  as  property  in  the  latter  state,  although  it 
is  liable  to  be  sold  for  transshipment  abroad  with- 
out being  landed.  Brown  v.  Houston,  114  U.  S. 
622. 

37.  A  state  statute  imposing  a  tax  on  railroad 
imd  stage  companies  for  every  passenger  carried 
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out  of  the  state,  yirtually  taxes  the  passenger, 
not  the  business  of  the  company,  and  is  unconsti- 
tutional and  void,  not  as  laying  a  duty  on  ton- 
nage, nor  as  a  regulation  of  commerce,  for  if  a 
regulation  of  commerce,  it  is  a  regulation  of  such 
a  merely  local  matter  as  states  may  legislate 
about,  in  the  absence  of  legislation  by  congress, 
but  as  an  invasion  of  the  right  of  tlie  goyemment 
to  call  citizens  to  the  seat  of  government  and  to 
all  places  where  the  functions  of  government  are 
performed,  and  to  transport  troops,  and  the  riglit 
of  citizens  to  go  to  those  pkces.  ^Chase,  C.  J., 
and  Clifford,  J.,  dissenting,  thinking  tiie  statute 
unconstitutional  as  a  regulation  of  commerce,  and 
not  for  the  reasons  assigned  by  the  court .]  Cran- 
dall  V.  Nevada,  6  Wal.  35. 

38.  But  a  stipulation  in  the  charter  of  a  rail- 
road company  that  the  company  shall  pay  to  the 
state  a  percentage  of  its  earnings  is  not  uncon- 
stitutional either  as  a  regulation  of  commerce  or 
as  a  discrimination  against  the  citizens  of  other 
states  or  otherwise.  Such  a  stipulation  is  differ- 
ent in  principle  from  the  imposition  of  a  tax  on 
the  movement  or  transportation  of  goods  or  per- 
sons from  one  state  to  another.  [Miller,  J., 
dissenting.]  Baltimore  Sf  Ohio  Railroad  Co.  v. 
Maryland,  21  Wal.  456. 

39.  Power  as  to  Property  beyond  the 
Jurisdiction.^  A  state  cannot  authorize  the  de- 
duction of  a  tax  from  interest  on  bonds  issued 
by  a  railroad  company  part  of  whose  road  lies  in 
another  state  in  which  the  com)iany  has  been 
incorporated,  the  bonds  being  secured  by  mort- 
gage of  the  entire  road,  as  such  a  tax  amounts 
to  a  tax  on  property  without  the  jurisdiction. 
[Cltpford  ana  Swayne,  JJ.,  dissenting.]  North- 
em  Central  Railway  Co.  v.  Jackson,  7  Wal.  262. 

40.  The  power  of  a  state  to  tax  is  limited  to 
persons,  property,  and  business  within  the  juris- 
diction ;  and  hence  a  statute  which  assumes  to  tax 
railroad  bonds  issued  by  a  home  corporation,  but 
held  by  a  non-resident  (such  bonds,  like  mort- 
gages and  debts  generally,  having  no  situs  inde- 
pendent of  the  domicile  of  the  owner),  by  direct- 
ing the  company  to  withhold  a  percentage  of  the 
interest  thereon  and  pay  the  same  to  the  slate,  is 
invalid  as  impairing  the  obligation  of  the  contract 
between  the  company  and  the  bondholder ;  and 
this,  although  the  bonds  are  secured  by  mortgage 
on  the  property  of  the  company  within  the  state, 
a  mortgage,  in  that  state,  not  transferring  title, 
but  merely  giving  a  hen  as  security  for  the  debt. 
[Clifford,  MILLER,  Davis,  and  Hunt,  J  J.,  dis- 
seniing,  on  the  ground  of  state  decisions  to  the 
contrary.]  Cleveland,  PainesviUe,  jr  Ashtabula 
Railroad  Co.  v.  Pennsylvania,  15  Wal.  300; 
Pittsburg,  Fort  Wayne,  j*  Chicago  RaUroad  Co. 
v.  Pennsylvania,  Id.  326. 

41.  The  ferry-boats  of  a  corporation  engaged 
in  carrying  passengers,  etc ,  across  a  river  to  and 
from  a  city  in  a  state  other  than  that  in  which  it 
is  incorporated  and  in  which  it  has  its  property, 
in  which  its  engineera  and  pilots  reside^  and  in 
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which  its  boats  are  laid  up  when  not  in  use,  are 
not  taxable  under  a  law  of  such  other  state  taxing 
boats  within  the  citv ;  and  this,  although  the 
principal  officers  of  the  corporation  reside  in  the 
city,  and  the  corporation  has  an  office  there, 
and  there  holds  its  ordinary  business  meetings, 
and  there  receives  and  disburses  its  money.  St. 
Louis  V.  Wiffffins  Ferry  Co.,  11  Wal.  423. 

42.  A  statute  which  provides  that  a  railroad 
company  whose  road  hes  partly  in  adjoining 
states  shall  be  taxed  on  such  uumber  of  the  shares 
of  its  capital  stock  as  would  be  in  that  proportion 
to  the  whole  number  which  the  leugth  of  the 
road  within  the  state  bears  to  its  whole  leugth, 
aud  that  income  and  earuiugs  shall  be  taxed  on 
the  same  priuciple,  is  not  a  tax  on  shares  nor  on 
property,  out  a  tax  on  the  corporation  itself,  and 
therefore  valid.  Minot  v.  Philadelphia,  WUmin^- 
ton,  jr  Baltimore  Railroad  Co.  [Delaware  Rad- 
road  7axJ,  18  Wal.  206. 

43.  A  statute  taxing  all  railroad  companies 
'*  doing  business  within  the  state,  and  upon  whose 
road  freight  may  be  transported,"  applies  to  a 
company  one  tenth  only  of  whose  road  is  in  the 
state.  'Erie  Railway  Co.  v.  Pennsylvania,  21 
Wal.  492. 

44.  An  ocean  steamer  plying  regularly  be- 
tween ports  in  a  state  other  than  that  of  the 
port  at  which  she  is  owned  and  registered  aud  a 
foreign  port,  remaining  at  the  former  only  long 
enough  to  land  and  receive  passengers  and  cargo, 
and  to  take  on  supplies  aud  make  repairs,  is  not 
subject  to  taxation  in  that  state,  but  in  the  state 
of  her  home  port.  Hays  v.  Pacific  Mail  Steam^ 
ship  Co.,  17  How.  590. 

45.  So  of  a  vessel  plying  regularly  between 
ports  of  states  other  than  that  of  ner  home  port ; 
and  it  makes  no  difference  that  she  has  been  en- 
rolled and  licensed  at  one  of  those  ports  as  a 
coaster.     Morgan  v.  Parham,  16  W^ul.  471. 

46.  What  may  or  may  not  be  taxed  — 

Legacies  due  Aliens  —  Debts  due  Non-residents 
—  Capital  employed  in  Business —  Property  pro- 
tected by  Letters-patent  —  Registered  Public 
Debt  of  another  State  — Mining  Claims —  Ore 
dug  therefrom.]  A  state  law  ta.\iug  legacies 
payable  to  aliens  is  not  repn@:nant  to  any  pro- 
vision of  the  constitution.  Mager  v.  Grima,  8 
How.  490. 

47.  The  constitution  does  not  proliibit  a  state 
from  taxing  her  resident  citizens  for  debts  against 
non-residents,  evidenced  by  bonds  payment  of 
which  is  secured  by  trust  deeds  or  mortgages  of 
land  in  another  state.  A  debt,  for  the  purposes 
of  taxation,  has  its  situs  at  the  residence  of  the 
creditor.     KirtlandY.  Hoichkiss,  100  U.  S.  491. 

48.  One  assessed  as  of  a  certain  date  on  per- 
sonal property  to  a  certain  amount  which,  in  fact, 
consisted  of  money  on  that  day,  cannot  escape 
taxation  on  the  ground,  tliat  the  money  was  his 
capital  employed  in  the  business  of  purchasing 
cotton  for  exportation  to  foreign  countries. 
While,  in  a  mercantile  sense,  continuously  so  em- 
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ployed,  if  not  actually  thus  invested  on  that  day, 
it  was  properly  assessed.  People  v.  New  York 
Tax  Commissioners,  104  U.  S.  466. 

49.  Letters-pateut  granted  by  the  United 
States  do  not  exclude  from  the  operation  of  the 
tax  or  license  law  of  a  state  the  tangible  prop- 
erty in  which  the  invention  or  discovery  is  em- 
bodied.    Webber  v.  Virginia,  103  U.  S.  344. 

50.  The  fact  that  a  state  exempts  from  taxation, 
or  itself  taxes,  its  registered  public  debt,  does  not 
under  the  constitution  prevent  another  state  from 
taxing  it  as  the  property  of  one  of  its  citizens. 
Bonaparte  v.  Tax  Court,  104  U.  S.  692. 

51.  Ore  dug  under  a  mining  claim  from  land 
the  title  to  which  is  still  in  the  United  States, 
is  free  from  any  government  lien  or  claim,  and 
taxable  as  personal  property.  Forbes  v.  Gracey, 
94  U.  S.  762. 

52.  A  mining  claim  is  property,  and  may  be 
taxed  as  such ;  and  the  Nevada  statute  of  Feb- 
ruary 28,  1871,  giving  a  lien  for  taxes  on  such 
claims,  is  propeny  applicable  to  the  possessory 
riff  lit  to  work  and  explore  mines  the  title  to 
which  is  in  the  United  otates.     lb. 

53.  ^—  What  may  or  may  not  be  taxed  — 
Land  granted  by  the  United  States."]  A  sale  for 
slate  taxes  of  land  which  is  still  public  land  of 
the  United  States  is  invalid.  McGoon  v.  Scales, 
9  Wal.  23. 

54.  Under  the  law  of  Michigan,  land  for 
which  patent  certificates  hare  been  issued  is  lia- 
ble to  taxation  at  its  full  value  as  the  property 
of  the  purchaser,  although  no  patent  has  been 
issued  therefor ;  and  such  a  law  is  valid  under 
the  constitution  and  laws  of  the  United  States. 
Carroll  v.  Safford,  3  How.  441, 

55.  Land  ceases  to  be  public  on  entry  at  the 
land  office  and  delivery  of  a  certificate  thereof, 
aud  then  becomes  suoject  to  state  taxation, 
whether  the  patent  issue  then  or  afterwards; 
and  it  makes  no  difference  whether  the  entry  is 
for  cash  or  upon  donation.  Witherspoon  v.  Dun- 
can, 4  Wal.  210;  Union  Pacific  Railway  Co, 
V.  Prescott,  16  Wal.  603. 

56.  But  this  is  so  only  where  the  right  to  the 
patent  is  complete,  not  where  something  going  to 
the  foundation  of  tlie  right  remains  to  be  done, 
as,  for  instance,  where,  by  the  terms  of  the 
grant,  payment  by  the  grantee  of  the  cost  of 
surveying,  etc.,  is  to  be  made  before  conveyance, 
and  pavinent  has  not  been  made.  Kansas  Pa- 
cific Railway  Co.  v.  Prescott,  16  Wal.  603 ; 
Union  Pacific  Railroad  Co.  v.  Mc Shane,  22 
Wal.  444.  See .  Hunnewell  v.  Cass  County,  22 
Wal.  464. 

57.  Nor  is  it  subject  to  be  taxed  where  it  is 
granted  in  aid  of  the  construction  of  a  railroad 
on  the  proviso  that  any  land  not  sold  by  the 
company  within  a  certain  time  from  the  comple- 
tion of  the  road  shall  be  open  to  pre-emption  and 
sale  at  a  stated  price,  the  purchase-money  to  go 
to  the  company.  Kansas  Pacific  Railway  Co, 
V.  PrescoU,  16  Wal.  603.    Overruled  in  Union 
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Pacific  RaUroad  Co.  v,    McShane,  22  Wal. 

AAA 

58.  Aod  it  makes  no  difference  that  the  rail- 
road compaaj  has  mortgaged  the  land  under 
sanction  of  an  act  of  congress,  the  government 
having  an  Interest  until  it  conveys  it  bv  patent  or 
otherwise.  Union  Pacific  RaUroad  Co.  v.  Mc- 
Shane, 22  Wal.  444. 

59.  Where  the  original  grant  has  been  per- 
fected by  the  issne  of  a  patent,  tlie  right  of  the 
state  to  tax,  like  that  of  the  grantor  to  sell,  is 
perfect.    lb. 

60.  If  congress  grants  laud  to  a  state  to  be 
sold  to  aid  in  building  a  railroad,  the  grant  pro- 
viding that  such  part  of  the  land  as  remains  un- 
sold shall  revert  m  case  of  a  failure  to  finish  the 
road,  and  the  state  grants  the  land  to  a  railroad 
company  on  terms  and  conditions  the  same  as 
those  imposed  by  the  g^nt  from  the  United 
States,  and  the  company,  unable  to  sell  lands  in 
advance  of  the  completion  of  the  road,  raises 
monev  for  the  purpose  by  mortgaging  them,  and 
completes  the  roaa,  the  state  may  tax  the  kuds 
so  mortgaged.  It  cannot  be  contended  that  the 
United  Bbites  has  an  interest  in  them  which  in- 
terferes with  the  right  of  the  state  to  tax  them. 
Tucker  v.  Ferguson,  22  Wal.  627. 

61.  Semble  that,  under  the  statutes  of  Ne- 
braska, where  lands  have  been  exempt  from 
state  taxation  by  reason  of  claims  thereon  by  the 
United  States,  those  lauds  may  be  included  in 
the  assessment  where  those  claims  are  satisfied 
before  the  assessment  is  completed.  Hunnewell 
V.  Cass  County.  22  Wal.  464. 

62.  What  may  or  may  not  he  taxed  — 

Federal  Agencies  — United  States  Bank  —  Gov- 
ernment Bonds,  etc.  —  Emoluments  of  Federal 
Officer  —  Toll  on  Carriages  and  Passengers  on 
Cumberland  Road —  Railroads  —  Telegraphs. "] 
The  states  have  no  power  by  taxation  to  impede, 
burden,  or  control  the  operation  of  constitutional 
laws  enacted  to  put  in  effect  the  powers  of  the 
federal  government;  none,  for  instance,  to  im- 

Sose  a  tax  on  the  operation  of  a  branch  of  the 
»ank  of  the  United  States.  McCulloch  v.  Mary, 
land,  4  Wheat.  316. 

63.  A  state  law  imposing  a  tax  other  than  a 
tax  on  local  property  on  one  of  the  branches  of 
the  Bank  ot  the  United  States  is  unconstitu- 
tional. Osbom  V.  United  States  Bank,  9  Wheat. 
733. 

64.  A  tax  on  stock  issued  for  a  loan  to  the 
government,  and  held  by  a  citizen  of  a  state,  is 
a  tax  on  the  power  to  borroyv  money  on  the 
federal  credit,  and  cannot  be  levied  by,  or  under 
the  authority  of,  a  state,  under  the  constitution. 
[Johnson  and  Thompson,  JJ.,  dissenting.]  Wes- 
ton V.  Charleston,  2  Pet.  449. 

65.  A  state  statute  wliich  authorizes  the  levy 
of  a  tax  on  the  capital  of  a  bank  at  its  assessed 
value,  in  whatever  invested,  in  eff<"ct  authorizes 
a  tax  on  government  bonds  in  which  the  capital 
may  be  invested^  and  is,  therefore,  unoonstitu- 
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tional  and  void,  the  power  to  make  such  a  hw 
being  inconsistent  with  the  oonstitutionfil  power 
of  the  government  to  borrow  money,  as  enabling 
the  state  to  exclude  such  securities  from  its  mar- 
kets. Bank  of  Commerce  v.  New  York,  2  Black, 
620. 

66.  A  tax  on  banks  *'  on  a  valuation  etful  to 
the  amount  of  their  capital  stock  paid  in,  or 
secured  to  be  paid  in,"  is  a  tax  on  their  property, 
and  a  state  law  laying  such  a  tax  is  void  as  to 
property  consisting  of  government  bonds.  Bank 
Tax  Case,  2  Wal.  200. 

67.  United  States  notes  issued  under  the  acta 
of  February  25  and  July  11,  1862,  and  March 
3,  1863  (12  St«.  345, 532,  and  709),  although  is. 
sued  as  currency,  were  yet  national  obligations, 
and  exempt  from  state  taxation.  New  York 
Bank  V.  Supervisors,  7  Wal.  26. 

68.  Certificates  of  indebtedness  issued  hj  the 
government  to  its  creditors  for  supplies  furnished 
to  enable  it  to  carry  on  the  war  of  the  rebellion 
are  not  subject  to  taxation  by  the  states.  Batdc» 
V.  New  York,  7  Wal.  16. 

69.  A  state  statute  requiring  mere  saving 
societies  to  pay  annually  to  the  state  a  sum  equal 
to  a  certain  per  cent  of  the  total  amount  of  their 
deposits  on  a  given  day,  is  a  tax  on  the  franchise, 
not  on  the  property,  and  valid,  although  a  part  of 
the  deposits  are  invested  in  government  securities 
exempt  from  state  taxation.  [Chase,  C.  J.,  and 
Gbier  and  Millbk,  JJ.,  dissenting.]  Savings 
Society  v.  CoUs,  6  Wal.  594.. 

70.  And  so  of  a  statute  requiring  institutions 
for  sayings  to  pay  to  the  state  a  tax  on  account 
of  their  aepositors,  amounting^  to  a  certain  per 
centage  of  the  amount  of  their  deposits,  to  be 
assessed  on  the  basis  of  semi-annual  averages 
thereof.  [Chase,  C.  J.,  and  Geier  and  Miller, 
JJ.,  dissenting.]  Provident  Institution  for  Sav- 
ings V.  Massachusetts,  6  Wal.  611. 

71.  So  also  of  a  statute  reauiring  corporations 
having  a  capital  stock  divided  into  shares  to  pay 
a  tax  on  '*  the  excess  of  the  market  value  "  of  all 
such  stock  over  the  value  of  their  real  estate  and 
macliinery,  although  a  part  of  the  property  of 
such  corporations  consist  of  such  securities. 
[Chase,  C.  J.,  and  Grter  and  Miller,  JJ..  dis- 
senting.] Hamilton  Manufacturing  Co.  v.  Mas* 
sachusetts,  6  Wal.  632. 

72.  And  as  to  the  subject  of  taxation  in  the 
two  last  preceding  cases,  such  is  the  law  of  Mas- 
sachusetts.   76. 

73.  The  declaration  of  Eev.  Sts.  §  3408,  that 
"deposits  ...  in  savings  banks  .  .  .  shall  be 
exempt  on  so  much  thereof  as  they  have  invested 
in  securities  of  the  United  States  .  .  .  and  on 
all  deposits  not  exceeding  $2,000,"  should  be 
construed  as  though  its  l^t  clause  read,  and  on 
all  sums  not  exceeding  $2,000  deposited  in  the 
name  of  any  one  person.  This  construction,  also, 
brings  the  provision  into  harmony  with  the 
amendatory  act  of  March  1,  1879  (20  Sts.  327, 
352).    Savings  Bank  Y.Archbold,l04t\J.S.7(iS. 
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74.  It  is  not  within  the  power  of  a  state  to 
impose  a  tax  on  tlie  emoluments  of  office  of  a 
federal  officer.  Dobbins  v.  Erie  County  Com- 
mimoners,  16  Pet.  435. 

75.  The  Pennsylvania  statute  of  1836,  im- 
posing a  toll  on  carriages  carrying  the  mail  over 
tue  portion  of  the  Cunioerland  Road  within  that 
state,  held  to  be  in  conflict  with  the  compact  be- 
tween the  state  and  the  general  government  aris- 
ing out  of  the  act  of  March  3, 1833  (4  Sts.  772), 
under  which  the  state  took  possession  of  the 
road.  [McLban  and  Daniel,  JJ.,  dissenting.] 
Searight  v.  Stokes,  3  How.  151. 

76.  The  Ohio  statute  of  1837,  imposing  a  toll 
on  passengers  in  mail  stage-coaches  over  the 
portion  of  the  road  within  that  state,  to  the  ex- 
clusion of  passengers  by  other  vehicles,  in  effect 
exacts  a  toll  of  mail  coaches ;  and  is,  therefore, 
also  in  violation  of  the  compact  between  the 
state  and  the  government,  unaer  which  the  for- 
mer took  possession  of  the  road.  [Daniel,  J., 
dissenting.]    Neil  v.  Ohio,  3  How.  720. 

77.  So  of  the  Maryhind  statute  of  1843,  im- 
posing toll  on  every  passenger  in  a  mail  coach, 
to  be  paid  by  the  owner  of  the  coach,  in  lieu  of 
tolls  on  other  coaches,  and  requiring  of  such  owner 
the  payment  of  a  gross  sum  at  eacli  gate,  for  neg- 
lect to  report  the  number  of  his  passengers,  such 
payment  oeing  a  commutation  rather  than  a  pen- 
alty, and  the  effect  of  the  whole  statute  being  to 
impose  a  tax  on  the  United  States.  Achison  t. 
Huddleson,  12  How.  293. 

78.  In  the  absence  of  special  statutory  pro- 
vision, the  property  of  a  railroad  company  incor- 
porated by  a  state,  and  holding  its  property 
within  the  state  jurisdiction  and  under  state  pro- 
tection, is  not  exempt  from  state  taxation  as  be- 
longing to  an  instrument  of  the  government, 
although  the  construction  of  the  road  was  author- 
ized by  congress  in  part  for  government  uses  and 
purposes.  Thomson  v.  Union  Pacific  Railroad 
Co..  9  Wal.  579. 

79.  Nor  is  the  property  of  a  railroad  company 
incorporated  by  congress,  aided  by  gifts  and  loans 
from  the  government,  and  subject  to  some  extent 
to  government  supervision,  although  the  govern- 
ment has  a  lien  on  the  road,  and  may  take  posses- 
sion and  assume  control  thereof  on  non-compliance 
with  the  charter,  and  although  the  company  is 
bound  to  transmit  government  despatches  and 
transport  mails,  troops,  supplies,  etc.,  as  required. 
A  tax  on  its  property  does  not  deprive  the  com- 
pany of  its  powers  as  an  agent  of  the  government, 
as  might  a  tax  on  its  operations.  [Field,  Brad- 
let,  and  Hunt,  JJ.,  dispenting.l  Union  Pacific 
Railroad  Co.  v.  Peniston,  IS  Wal.  5. 

80.  The  exemption  of  agencies  of  the  federal 
government  from  state  taxation  depends  not 
on  the  fact  that  they  are  such,  nor  on  their  na- 
ture, nor  on  the  moae  of  their  constitution,  but 
on  the  effect  of  tlie  tax  to  deprive  them  of  the 
power  to  serve  the  government  as  tiiey  were  in- 
tended to  serve  it,  or  to  hinder  them  in  the  effi- 
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cient  exercise  of  that  power ;  and  here  a  distinction 
may  be  taken  between  a  tax  on  the  operations  of 
such  agencies,  and  a  tax  on  their  property.    lb. 

81.  In  respect  to  its  foreign  ana  inter-state 
business,  a  telegraph  company  is,  as  an  instrument 
of  commerce,  subject  to  the  regulating  power  of 
congress,  and  if  it  accept  the  provisions  of  Rev. 
Sts.  §  5363  et  seq.,  relative  to  such  companies, 
it  becomes  a  federal  agent  so  far  as  government 
business  is  concerned.  Western  Union  Telegraph 
Co.  V.  Texas,  105  U.  S.  460. 

82.  Hence,  when  a  company  has  accepted 
those  provisions,  a  state  law  imposing  a  specific 
tax  on  each  message  which  it  transmits  beyond 
the  state,  or  which  a  federal  officer  sends  over  its 
lines  on  public  business,  is  so  far  unconstitu- 
tional.   Jo. 

83.  Relinquishment  of  Power  not  to  be 

presumed  —  Construction  of  Various  Statutes 
claimed  to  confer  Exemption,']  A  state  legis- 
lature, unrestricted  by  constitutional  prohibition, 
has  power  to  exempt  property  from  taxation. 
Tomlinson  r.  Branch,  15  Wal.  460. 

84.  A  relinquishment  of  the  power  of  taxation 
is  not  to  be  presumed.  Providence  Bank  v. 
Billings,  4  Pet.  514;  Philadelphia  {r  ^i^^ing- 
ton  Railroad  Co.  v.  Maryland,  10  How.  376. 

85.  An  agreement  not  to  tax  property  other- 
wise than  in  a  certain  manner,  or  within  cc^rtain 
limits,  is  not  to  be  inferred  from  the  language  of 
a  statute,  unless  such  language  admit  of  no  other 
reasonable  construction.  Tucker  v.  Ferguson, 
22  Wal.  627;  Hoge  v.  Richmond  if  Danville 
Railroad  Co.,  99  U.  S.  348;  Memphis  Gas- 
light Co.  V.  Shelby  County  Taxing  District,  109 
U.  S.  398. 

86.  The  power  of  the  state  to  tax  railroad 
property  cannot  be  deemed  to  have  been  relin- 
quished, unless  the  intention  is  declared  in  clear 
and  unambiguous  terms,  certainly  not  from  a 
statute  which,  like  the  Missouri  statute  of  Feb- 
ruary  16,  1865,  relating  to  the  North  Missouri 
Railroad  Ck)mpany,  contains  no  reference  to  the 
subject  of  taxation.  North  Missouri  Railroad 
Co.  V.  Maguire,  20  Wal.  46. 

87.  A  state  will  not  be  deemed  to  have  de- 
prived itself  of  the  right  further  to  tax  a  foreign 
railroad  corporation  wliich  has  been  permitted  to 
locate  in  such  state  a  portion  of  its  road,  by  the 
mere  fact  that,  at  the  time  the  privilege  was 
granted,  provision  for  taxation  was  made.  Erie 
Raihoay  Co.  v.  Pennsylvania,  21  Wal.  492. 

88.  A  legislative  declaration  that  a  certain 
ferry  shall  be  subject  to  the  same  taxes  that  are 
or  may  be  imposed  on  other  ferries  within  the 
state,  provides  only  that  such  ferry  shall  be  taxed 
no  more  than  other  property  similarly  situated. 
It  does  not  exempt  from  sucn  license  tax  as  the 
stjit«  or  municipality  has  authority  to  impose. 
Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365. 

89.  A  statute  not  exempting  property  from 
taxation,  but  declaring  that  property  theretofore 
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exempt  shall  be  liable  to  state  taxation,  is  not 
within  the  pnnriew  of  a  subsequent  constitutional 
provision  declaring  Toid  all  kws  exempting  prop- 
erty from  taxation.  Savannah  t.  Jesup,  106 
U.  8.  563. 

90.  Where  the  charter  of  a  corporation  ex- 
empts its  stock  from  taxation,  and  a  subsequent 
statute  provides  tliat  its  property  shall  be  deemed 
a  part  of  its  capital  stock,  and  shall  be  Tested  in 
the  respective  shareholders  according  to  their 
respective  shares,  it  cannot  be  cbumra  that  the 
exemption  extends  only  to  the  separate  sliares  of 
the  individual  stockholders.  Trade  v.  Maguire, 
18  Wal.  391. 

91.  An  exemption  of  the  property  of  a  raflroad 
corporation  from  taxation  until  the  road  shall  be 
completed  and  in  operation  and  a  dividend  de- 
chired,  after  which  the  property  "  shall  be  subject 
to  taxation  at  the  rate  assessed  by  the  state  on 
other  real  and  persoual  property  of  like  yalue," 
cannot  be  deemed  to  exempt  the  property  of  the 
corporation  from  oouuty,  school,  or  city  taxes. 
No  presumption  can  be  made  in  favor  of  such  an 
exemption.     Bailey  v.  Magwire,  22  Wal.  215. 

92.  Nor  can  the  fact  that  the  cliarter  of  the 
corporation  makes  special  provision  for  ascertain- 
ing the  taxes  to  become  due  to  the  state,  wliile 
silent  as  to  other  taxes,  be  considered  evidence  of 
an  intention  to  confer  an  exemption  from  taxation 
for  county,  school,  and  citv  purposes.    lb. 

93.  A  statute  which,  while  withdrawing  from 
a  railroad  corporation  an  existing  immunity  from 
taxation,  appears  to  establish  a  system  of  taxation 
by  the  state  for  its  benefit  exclusively,  providing 
fur  returns  to  the  comptroller-general  only,  for 
payment  to  that  officer  of  the  taxes  assessed,  and 
for  payment  by  him  into  the  state  treasury,  no 
provision  being  made  for  local  taxation,  will  not 
DO  deemed  to  confer  the  right  of  municipal  tax- 
ation. [MiLLKR,  J.,  dissenting.]  Savannah  y. 
JeAup,  106  U.  S.  563. 

94.  A  grant  to  a  railroad  company,  "  for  the 
purpose  of  making  and  usin^ "  its  road,  of  "  all 
the  powers,  rights,  and  privfleges "  before  con- 
ferred on  another  company,  is  not  a  grant  of  that 
company's  immunity  from  taxHtion.  Memphis 
jr  Charleston  RiUroad  Co,  v.  Gaines,  97  U.  S. 
697. 

95.  So  a  grant  of  "  all  the  rights  and  powers 
necessary  to  the  construction  and  repair  of  its 
railroad,  and  for  this  purpose  to  "  have  and  nse 
all  the  powers  and  privileges  "  of  a  certain  other 
railroad  company  the  property  and  franchises  of 
which  are  exempt  from  taxation,  does  not  confer 
exemption,  it  not  beinpr  necessary  for  the  objects 
specined.  Annapolis  jr  Elk  Ridge  Railroad  Co. 
V.  Anne  Arundel  County  Commissioners,  103 
U.  S.  1. 

96.  An  agreement  on  the  part  of  a  state  to 
impose  specific  taxes  only  on  a  railroad  company, 
is  not  violated  by  the  imposition  of  a  general  tax 
on  land  granted  to  the  company  to  aid  it  in  build- 
ing its  road,  and  which  it  has  mortgaged  for  that 


TAX  —  POWER  —  eandnued. 
purpose.      Tudcer  y.  Ferguson,  22  Wal.  527. 
See  West  Wisconsin  Railway  Co.  y.  Trempe^ 
leau  County  Supervisors,  93  U.  8. 595. 

97.  The  provision  of  a  raihroad  company's 
charter  which  exempts  forever  from  taxation  its 
capital  stoek  and  diyidends,  does  not  exempt  land 
granted  by  congress  to  the  stale  in  aid  of  the 
road,  and  by  the  state  transferred  to  the  com- 
pany. Cairo  jr  Fulton  Railroad  Co.  v.  Loftin, 
9S  U.  S.  559 ;  Memphis  (r  St.  Louis  Railroad 
Co.  V.  Lofiin,  105  U.  S.  258. 

98.  The  act  of  tiie  assembly  of  the  District  of 
Columbia  of  June  26, 1S73,  exempting  from  tax- 
ation for  ten  years  from  that  date  all  property  of 
more  than  a  certain  value  which  thereafter  migiit 
be  employed  for  manufacturing  purposes,  did  not 
create  a  contract  with  the  owuera  of  such  prop- 
erty, but  was  a  mere  bounty  law,  good  until  re- 
pealed, and  the  act  of  June  20,  1S74  (18  Sts. 
117),  supeneding  the  then  existing  governnieut 
of  the  district,  and  directing  a  levy  of  taxes  on  all 
real  estate,  with  certain  specified  exceptions,  con- 
ferred the  right  to  tax  such  property.  [Field, 
J.,  dissenting.]    Welch  y.  Cook,  97  U.  S.  541. 

99.  Where  a  bank  has  the  right  to  purchase 
and  hold  a  lot  of  ground  "  for  the  nse  of  the  in- 
stitution as  a  place  of  business,*'  and  its  charter 
also  declares  that  it  "  shall  pay  to  the  state  an 
annual  tax  of  one  half  of  one  per  cent  on  each 
share  of  capital  stock,  which  shall  be  in  lieu  of 
all  other  taxes,*'  such  part  of  a  building  on  a  lot 
bought  by  it  as  it  does  not  use  as  a  place  of  busi- 
ness, but  lets  out  to  othera.  is  properly  taxed. 
Bank  of  Commerce  y.  Tennessee,  104  U.  8. 
493. 

100.  A  bank  empowered  to  hold  free  from 
taxation  such  real  property  as  may  be  conveyed 
to  it  to  secure  its  debts,  is  liable  for  taxes  on 
property  purchased  at  a  sale  under  a  deed  of 
trust  taken  by  it  to  secure  money  lent.    lb. 

101.  A  statute  providing  that  swamp  and 
overflowed  lands  *' shall  be  exempt  from  taxation 
for  the  term  of  ten  yeara,  or  until  said  lauds  are 
reclaimed,"  coiifen  exemption  for  ten  yeara,  only 
in  case  the  lands  are  not  sooner  reclaimed. 
Memphis  Sf  St.  Louis  Railroad  Co.  v.  Loftin, 
105  U.  S.  258. 

102.  Under  a  statute  which,  like  the  Ohio 
statute,  exempts  from  taxation  shares  of  corpora- 
tions "  the  capital  stock  of  which  is  taxed  in  the 
name  of  the  company,"  shares  of  stock  in  a  for^ 
eign  corporation  which  pays  taxes  in  the  state 
only  on  that  portion  of  the  property  therein  situ- 
ated are  not  exempt.  Sturges  v.  Carter,  114 
U.  S.  511. 

Congress — Pcw&r  to  tax  in  District  of  Co* 
lumbia. 
See  DiSTBiCT  op  Colukbia,  1. 

Municipal  Corporation  ^^  Limitation  on  Power 
of  Taxation. 
See  Municipal  Co&posa.tion — Pisgal 

P0W£SSj  11}  12. 
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TAX  —  POWER  —  continued. 
Municipal  Corporation  —  Power  to  levy  Taxes 
in  Annexed  Territory. 
See    Municipal    Corporation  —  Lia- 
bility, 3. 

Private  Corporation  —  Power  to  tax. 

See  Corporation  —  Powers  and  Lia- 
bilities, 10, 11. 

Property  taxable  —  Decision  that    Foreign 

Railroad   Company  is  doing  Business   in 

State  and  so  taxable^  followed  by  Federal 

Courts. 

See  Federal  Courts  —  State  Laws, 

Kules  of  Decision,  90. 

Property  taxable  —  Exemption  as  affected  by 
Consolidation  of  Railroads. 
See  Railroad  —  Consolidation,  10  et 
seq. 

Property  taxable  —  Exemption  —  Contracts 
not  to  tax  —  Impairment  of  Obligation. 
See  Contract — Impairment  op  Obli- 
gation, 27-64. 

Property  taxable  —  Exemption  —  Corporate 
Property  exempt  by  Statute  —  Power  to  tax 
cannot  be  asserted  collaterally. 
See   Corporation  —  Powers  and  Lu- 

BILITIES,  33. 

Property  taxable  —  Exemption  -—  Effect  of 
Provisions  of  Charter  concerning  Taxation. 
See  Corporation  —  Charter,  35,  36. 

Property  taxable  —  Exemption  —  Railroad 
Company. 
See  Railroad  —  Company,  38  et  seq. 

Property    taxable  —  Exemption  —  Railroads 
—  Consolidation,  how  affecting. 
See  Railroad  —  Consolidation,  10  et 
seq. 

Property  taxable  —  Exemption  —  Repeal. 
See  Corporation  —  Charier,  4. 

Property   taxable  —  Exemption  —  Revenues 
of  Municipal  Corporation  exempt  from  Fed- 
eral Taxation. 
See  Internal  Revenue — ^In  general,  4. 

Property  taxable  —  Imports  unsold  in  Orig- 
inal Packages — States  have  no  Power  to 
tax. 
See  Duties  —  In  general,  1  et  seq. 

Property  taxable  —  National  Bank  Shares, 
See  National  Bank,  51-73. 

Property   taxable  —  Power  of  States  to  tax 
Indian  Lands. 
See  Indians,  32  et  seq. 

Property   taxable  —  Property    in    Territory 
ceded  by  a  State  to  the  United  States,  when 
taxable  by  the  State. 
See  CoNGBESs,  4. 

Property  taxable  —  Railroad  Company  oper^ 
ating  Road  in  another  Stale. 
See  Railroad  —  Company,  15. 


TELEQBAFH  COMFAKT — Federal  Agency  ex* 
emptfrom  State  Tax,  when. 
See  Tax  —  Power,  81  et  seq. 

Power  of  Congress  and  of  States  over. 
See  Commerce,  50-53. 

Status  of  in  State  other  than  that  of  Incorpo- 
ration. 
See  Corporation  —  Foreign,  9. 

TEVAVT  —  Joint  Tenants  —  In  general. 
See  Joint  Tenants. 

Landlord  and  Tenant — In  general. 
See  Landlord  and  Tenant. 

Tenants  in  Common  —  In  general. 
See  Tenants  in  Common. 

TEKAITTB  IV  CfOUOIT  —  Possession  of  one 
Possession  of  all  —  Ouster  —  Remedies,  etc.'} 
Although  generally  the  entry  aud  possession  of 
one  tenant  in  common  is  the  entry  aud  possession 
of  all,  yet  if  one  enter  on  part  of  the  land  under 
a  partition,  claiming  that  part  in  severalty,  his 
possession  thereof  will  be  adverse,  even  if  the 
partition  be  invalid.  Clymer  v.  Dawkins,  3 
How.  674. 

2.  Nothing  in  the  Nevada  statutes  varies  the 
rule  that  the  possession  of  one  co-tenant  is  the 
possession  of  all.  And  the  rule  applies  to  niiniug 
claims.  Union  Consolidated  Silver  Mining  Co. 
y.  Taylor,  100  U.  S.  37. 

3.  One  tenant  in  common  cannot  maintain 
ejectment  against  his  co-tenant  without  actual 
ouster.    Bamitz  v.  Casey,  7  Cranch,  456. 

4.  Althouffli  a  tenant  in  common  may  oust  his 
co-tenant  and  hold  in  severalty,  a  silent  possession, 
unaccompanied  by  anv  act  that  can  amount  to 
ouster  or  notice  of  ai) verse  holding,  is  not  ad- 
verse.    McClung  v.  Ross,  5  Wheat.  116. 

5.  Where  tenancy  in  common  is  of  an  indivLs- 
ible  thing,  a  right  of  action  therefor  necessarily 
survives  on  the  death  of  one  of  the  tenants. 
Shelby  V.  Guy,  11  Wheat.  361. 

6.  In  Califomia,  a  tenant  in  common  suing  in 
ejectment  may  recover  the  entire  premises,  as 
against  any  one  other  than  a  co-tenant,  or  a  per- 
son holding  under  one,  but  to  hold  in  subordina- 
tion to  the  rights  of  his  co-tenants.  Hardy  v. 
Johnson,  1  Wal.  371. 

Joint  Tenants,  etc.  —  In  general. 
See  Joint  Tenants. 

Partition —  Parties  to  Suit  —  Jurisdiction  de- 
pending on  Citizenship,  etc. 
See  Partition,  2  et  seq. 

Tenants  holding  wider  one  Patent — Partition 
—  Federal  Question. 
See  Error  to  State  Court — Jurisdic- 
tion, 127. 

Title  derived  from  one  of  several  Tenants  in 
Common  sufficient  to  defend  Possession. 
See  Ejectment  ^  In  general,  28. 
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IXKAHTB  IH  CfOUOV  —  continued. 

Title  —  Outstanding  —  Purchase  by  Tenant 
—  Trust. 
See  Trust — CfiEATieN  and  CoNSTauc- 
TiON,  36,  37. 

TENDEB  —  What  constitutes  —  Money  in  which 
a  Tender  must  be  made  —  Paper  Money  — 
Coin. 
See  pi.  1-6. 

Tender  on  Ctmdition  —  Effect  of  Tender, 
See  pi.  7-9. 

Constitutionality  of  the  Legal-tender  Acts. 
See  pi.  10-13. 


What  constitutes  —  Money  in  which 


a  Tender  must  be  made  —  Paper  Money  — 
Coin.]  An  oblisatiou  for  the  payment  of  a  sum 
"in  gold  and  sHver  coin,  lawful  monej  of  the 
Uuited  States/'  entered  into  prior  to  the  passage 
of  the  legal-tender  act  of  February  25,  1862  (12 
Sts.  592),  cannot  be  discharged  by  a  tender  of 
currency  notes  issued  under  that  act  and  acts 
subs'Kjuent.  [Miller,  J.,  dissenting.]  Bronson 
V.  Rodes,  7  Wal.  229.  And  see  Bronson  v. 
Kimpton,  8  Wal.  444. 

2.  Nor  can  an  obligation  to  pay  "  a  sum  of 
£15,  current  money"  of  a  certain  state, in  "Eng- 
lish golden  ffuineas"  of  certain  weight,  "and 
other  gold  ana  silver  "  at  regular  weight  and  rate. 
Butler  V.  Horwitz,  7  Wal.  258,  And  see  Bron^ 
son  V.  Kimpton,  8  Wal.  444. 

3.  Nor  can  an  obli^tion  "  payable  in  specie," 
specie  by  usage  meaning  "  gold  and  silver  coin," 
and  the  act  of  1862,  in  declaring  such  notes  a 
legal  tender  for  debts  meaning  only  debts  pay- 
able in  money  generally.  [Miller  and  Brad- 
ley, JJ.,  dissenting.]  Trebilcock  v.  Wilson,  12 
Wal.  687. 

4.  An  obligation  for  the  payment  of  a  certain 
weight  of  gold  in  coined  money,  is  payable  in 
coined  dollars,  and  not  in  legal-tender  notes 
equivalent  in  value  to  the  value  in  coin  of  such 
weight  of  gold.    Dewing  v.  Sears,  11  Wal.  379. 

5.  United  States  notes  issued  under  the  act  of 
1862  and  acts  following,  are  not  legal  tender  for 
taxes  imposed  by  state  authority,  such  taxes  not 
being  debts  within  the  meaning  of  those  acts. 
Lane  County  v.  Oregon,  7  Wal.  71. 

6.  The  rule  that  bank-bills  are  a  good  tender, 
if  not  objected  to  at  the  time  on  the  ground  that 
they  are  not  money,  applies  only  to  currrnt  bills 
which  are  redeemed  at  the  counter  of  the  bank 
on  presentation,  and  pass  at  par  value  in  busi- 
ness transactions  at  the  place  where  offered. 
Ward  V.  Smith,  7  Wal.  447. 

7.  Tender  on   Condition  —  Effect    of 

Tender.]  A  tender  on  condition  that  a  release 
be  delivered  before  delivery  of  the  thing  tendered, 
is  bad,  in  the  absence  of  an  express  stipulation 
for  such  previous  delivery.  Hepburn  v.  Auld, 
1  Cranch,  321. 

8.  A  tender  to  stop  interest  or  costs  must  be 


—  continued. 

kept  good.  It  ceases  to  have  that  effect  where 
the  money  is  used  by  the  debtor  for  any  other 
purpose.    Bissell  v.  Heyward,  96  U.  S.  580. 

9.  A  tender  of  the  sum  due  will  operate  as  a 
bar  to  the  recovery  of  costs.  Tremlett  v.  Adams, 
13  How.  295. 

10.  Constitutionality  of  the  LegaUen- 

der  Acts.]  An  act  making  notes  or  bills  of 
credit  a  legal  tender  in  payment  of  pre-existing 
debts  is  not  a  means  appropriate,  plainly  adapted^ 
or  really  calculated  to  carry  into  effect  any  ex- 
press power  of  congress,  whether  the  war  power 
or  any  other ;  and  hence  the  several  acts  ot  1862 
and  1863  to  provide  a  national  currency,  so  far 
as  they  make  such  notes  a  legal  tender  in  such 
case,  are  unconstitutional,  especially  since  they 
are  inconsistent  with  the  spirit  of  other  provisions 
of  the  constitution ;  e.  g.,  the  provision  rektive 
to  laws  impairing  the  obligation  of  contracts,  and 
the  provisions  ^rbidding  the  taking  of  private 
property  without  compensation  or  without  due 
process  of  law.  [Miller,  Swatne,  and  Davis, 
J  J.,  dissenting,  on  the  ground  that  those  acts 
were  necessary,  in  the  sense  of  the  constitution, 
to  the  exercise  of  the  war  power.]  Hepburn  v. 
Griswold,  8  Wal.  603. 

11.  Overruled  bv  Knox  v.  Lee  [Legal-tender 
Casel  12  Wal.  457. 

12.  An  act  making  notes  or  bills  of  credit  a 
legal  tender  in  payment  of  debts  contracted  either 
before  or  after  its  passage,  is,  in  case  of  exigency, 
a  means  appropriate  and  plainly  adapted  to  the 
exercise  ot  the  war  power,  or  of  the  power,  re- 
sult iug  from  an  aggregate  of  powei-s,  to  act,  by 
any  means  not  prohibited,  for  tne  preservation  of 
the  government;  and  the  acts  of  1862  and  1863 
to  provide  a  national  currency,  so  far  as  they 
make  such  notes  a  legal  tender,  are  upon  that 
ground  constitutional :  no  negation  of  the  power 
to  pass  such  an  act,  but  the  contrary,  is  to  be 
implied  from  the  grant  of  power  to  coin  money 
and  regulate  its  value ;  nor  is  such  an  act  in- 
consistent with  the  spirit  of  those  provisions 
of  the  constitution  which  forbid  the  taking  of 
private  property  without  compensation  or  with- 
out due  process  of  law,  or  of  that  provision 
which  relates  to  laws  impairing  the  obligation 
of  contracts,  congrress  having  power  indirectly 
to  impair  the  obligation  of  contracts,  and  the 
obligation  of  contracts  for  the  payment  of  money 
being  merely  to  pay  that  which  the  law  may 
recognize  as  money  when  the  payment  is  made. 

i Chase,  C.  J.,  and  Nelson,  Clifford,  and 
TiELD,  JJ.,  dissenting,  on  the  general  ground 
taken  in  the  decision  of  Hepburn  v.  Griswold, 
which  is  hereby  overruled.]  knox  v.  Lee  [LegaL 
tender  Case],  12  Wal.  457 ;  Dodey  v.  Smith, 
13  Wal.  604  [Chase,  C.  J.,  and  Clifford  and 
Field,  JJ.,  dissenting];  Norunch  jr  Worcester 
Railroad  Co.  v.  Johnson,  15  Wal.  195  [Chase, 
C.  J.,  and  Clifford  and  Pield,  J  J.,  dissenting]. 
Sec  The  Vaughan,  14  Wal.  258;  Bigler  v. 
Waller,  14  Wal.  297. 
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TEITBEB  —  continued, 

13.  The  power  to  make  notes  of  the  ffovern- 
meut  a  legal  tender  in  payment  of  priYa&  debts 
being  one  of  the  ordinary  powers  ofsovereignty, 
and  liere  not  expressly  withheld,  and  being  in- 
cluded in  the  power  to  borrow  money  and  to 
provide  a  national  currency,  is  a  power  conferred 
on  congress  by  the  oonstituiion ;  and  whether  at 
any  time,  in  war  or  in  peace,  the  exigency  is 
such  as  to  justify  its  exercise,  is  a  question  for 
congress  itself,  and  not  the  courts,  to  determine ; 
and  it  makes  no  difference  that  its  exercise  may 
incidentally  affect  the  value  of  private  contracts. 
Tlic  act  of  May  31,  1878  (20  Sts.  87),  authoriz- 
ing  the  reissue  of  such  notes  retunied  to  the 
treasury,    is,    therefore,    not    unconstitutional. 

(Field,  J.,  dissenting.]    JuUUard  v.  Greenman 
Legal-tender  Case],  110  U.  S.  421. 

Direct  Tax  under  Act  o/  18G1. 
See  DuLECT  Tax,  10  et  seq. 

Necessary  on  Redemption  from  Sale  on  Fore- 
closure. 

See  MoRTOAOS  —  Esdehftiok,  2,  3. 

Necessary  tn  avoid  Forfeiture  of  Insurance 
through  Non-payment  of  Premium  on  the 
Day, 
See  Insurance  —  Life,  28,  34. 

Performance  of  Contract  for  Sale  of  Land  — 
Sufficient  Tender, 
See  Vendor  and  Purchaser — In  gen- 
eral, 9, 10. 

Property  pending  Suit  for  not  delivering  — 
Bffect  of  Tender, 
See  Assumpsit,  45. 

Rent  in  Arrear — Necessary,  in  Equity,  to  Re- 
lief from  Forfeiture. 
See  Landlord  and  Tenant,  27. 

Specific  Performance — Sufficiency  of  Tender. 
See  Specific  Performance,  63  et  seq. 

Suit  by  Government  to  set  aside  Patent  for 
Lands —  Tender  of  Money  paid,  unnecessary. 
See  Lands  of  United  States — Patent, 
42. 

Treasury  Notes,    Tender  in  —  Demurrer  — 
Federal  Question. 
See  Error  to  State  Court  —  Juris- 
diction, 90. 

What  amounts  to  —  Tax  Sale  —  Redemption. 
See  Tax  —  Collection,  44. 


—  Boundary  between,  and  Virginia 
—  Compact  settling. 
See  States  -^  Compacts,  11. 

Boundary  bettceen,  and  Kentucky  —  Compact 
settling. 

See  States  —  Compacts,  12. 

Lands  of  the  State  —  In  general. 

See  Lands  of  States  —  North  Caro- 
lina and  Tennessee. 


IXBBS-TEKAHT  —  Mortgagee  is  not. 
See  Judgment  —  Action,  5. 

TEBBHOBIAL  COUBTB  —  Nature  —  Not  Courts 
of  United  States  —  Jurisdiction,  in  general  — 
Over  Indian  Reservations  —  Records."]  Acts  pre- 
scribing the  uiode  of  summouiug  juries  in  courts 
of  the  United  States  have  no  application  to  ter- 
ritorial courts,  such  courts  not  being  "courts 
of  the  United  States."  In  such  courts  the  sum- 
moning  should  be  in  the  manner  prescribed  by 
territorial  statutes.  Clinton  v.  Englehrecht,  13 
Wal.  434. 

2.  Thus,  Kev.  Sts.  4  808,  which  provides  for  the 
impanelling  of  grand  juries  and  prescribes  the 
number  of  which  they  shall  consist,  does  not  applj 
to  territorial  courts,  out  only  to  the  federal  circuit 
and  district  courts ;  and  hence  an  indictment  for 
bigamy  under  section  6352  may  be  found  in  a 
district  court  of  Utah  by  a  grand  jury  of  fifteen 
persons,  impanelled  pursuant  to  tlie  laws  of  that 
territory.  Reynolds  v.  United  States,  98  U.  S. 
145. 

3.  A  court  erected  by  the  territorial  legislature 
of  Florida,  to  try  and  determine  cases  of  salvage, 
held  to  be  in  conformity  to  the  constitution  and 
laws  of  the  United  States.  American  Insurance 
Co.  V.  Canter,  1  Pet.  511. 

4.  The  citizens  of  the  territory  of  Orleans  might 
sue  and  be  sued  in  the  district  court  of  that  ter- 
ritory in  the  same  cases  in  which  a  citizen  of  Ken- 
tucky mi^ht  sue  and  be  sued  in  the  court  of  the 
district  ot  Kentucky.  Sere  v.  Pitot,  6  Cranch,  332. 

5.  A  territorial  court,  held  by  judges  whose 
appointments  are  for  four  years,  cannot  be  the 
depositary  of  any  part  of  the  judicial  power  con- 
ferred by  the  constitution  on  the  federal  govern- 
ment. American  Insurance  Co,  v.  Canter,  1  Pet. 
511. 

6.  The  jurisdiction  of  the  courts  established 
by  congress  in  the  territory  of  Florida  ceased  on 
the  admission  of  that  territory  into  the  Union  on 
March  3,  1845,  as  to  matters  both  of  state  and 
of  federal  cognizance.  Benner  v.  Porter,  9  How. 
235 ;  Forsyth  y.  United  States,  Id.  571. 

7.  In  a  territorial  court,  legal  and  equitable 
relief  may  be  demanded  in  the  same  suit,  if  the 
organic  act  has  declared  simply  that  the  courts 
shall  possess  both  jurisdictions,  without  prescrib- 
ing how.  Mid  the  territorial  assembly  has  so  pro- 
vided, as  by  the  enactment  of  a  code  of  practice. 
[Clifford,  Davis,  and  Strong,  JJ.,  dissenting.] 
Hombuckle  v.  Toombs,  18  Wal.  648 ;  Davis  v. 
BUsland,  Id.  659. 

8.  So  may  a  suit  of  equitable  jurisdiction  be 
tried  by  jury  as  an  action  at  law,  if  the  territo- 
rial statute  so  permit.  [Clifford,  Davis,  and 
Strong,  JJ.,  dissenting.]  Hershfeld  v.  Griffith, 
18  Wal.  657. 

9.  Althoup^h  by  the  organic  act  of  Montana 
Territory  jurisdiction  at  law  and  in  equity  is  to 
be  exercised  by  the  same  court,  and  by  the  terri- 
torial  statutes  the  distinctions  between  those  ju- 
risdictions is  abolished  in  pleading  and  procedure^ 
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the  essential  dlBtinction  between  law  and  eqoity 
is  not  changed,  and  relief  in  equity  must  be  ap- 
plied by  the  court  itself;  and  all  information  for 
its  guidance  obtained  through  the  findings  of  a 
jury  or  otherwise  is  merely  advisory,  notwith- 
standing the  statute  of  1867,  regulating  proceed- 
ings in  civil  cases,  which  declares  that  issues  of 
f'\ct  shall  be  tried  by  jury,  unless  a  jury  is  waived. 
Basey  v.  Gallagher,  20  Wal.  670. 

10.  A  territorial  district  court  may  exercise 
jurisdiction  iu  admiralty,  the  organic  act,  like  the 
act  of  March  2, 1853  (10  Sts.  152),  establishing 
the  ffovernment  of  Washington  Territory,  provid- 
ing that  these  courts  "  shall  exercise  the  same  juris- 
diction in  all  cases  arising  under  the  constitution 
and  laws  of  the  United  States  as  is  vested  in  the 
cirauit  and  district  courts  of  the  United  States." 
The  City  of  Panama,  101  U.  S.  453. 

11.  Process  from  a  district  court  of  the  ter- 
ritory of  Idaho  cannot  be  served  on  a  defendant 
within  territory  reserved  by  treaty  to  an  Indian 
tribe,  the  act  of  March  3, 1863  (12  Sts.  808), 
organizing  the  territory,  providing  that  it  shall 
not  embrace  in  its  junsdiction  any  territory  so 
reserved.  Harknens  v.  Hyde,  98  U.  S.  476.  See 
Langford  v.  Monteith,  102  U.  S.  145. 

12.  Where  an  Indian  reservation  within  the 
geographical  limits  of  a  territory  is  excepted  out 
of  it  only  in  respect  to  the  territorial  government, 
the  district  court  of  the  territory  within  whose 
district  it  lies  may  exercise  jurisdiction  under 
federal  laws  over  offences  punishable  thereunder 
committed  within  its  limits.  Ex  parte  Crow  Dog, 
109  U.  S.  556. 

13.  After  the  admission  of  a  state  into  tlie 
Union,  a  court  of  the  state  can  exercise  no  con- 
trol over  the  records  of  the  territorial  court  of 
appeals,  that  court  having  been  a  federal  court. 
Hunt  V.  PcUao,  4  How.  689. 

Appellate  Jurisdiction  —  Supreme  Court. 
See  SuPREKB  Court— Jurisdiction,  79 
et  fteq. 

Error  or  Appeal  which  doen  not  depend  on 
Local  Laio. 
See  Appeal  akd  Error — Jurisdictiok, 
52-54. 

Exceptions  —  When  necessary  to  review  by 
Supreme  Court.  * 

See  Exceptions,  14, 15. 

Fbvlings  —  Review  on  Appeal  m  Supreme 
Court. 
See  A^EAL  AND  Error — Proceedings 

ABOVE,  341. 

TSXBXtO'BSBB-' Power  of  the  General  Govern- 
ment over  Territoricfi — Power  of  Congress 
to  legislate  fftr  and  concerning  them  —  To 
what  Territories  the  Power  extends. 
See  pi.  1-5. 

Powers  of  Territorial  Legislatures. 
See  pi.  6-S. 


TSSBII0BIE8  —  continued. 

1.  Power  of  the  General  Government  over 

Territories  —  Power  of  Congress  to  legislate  for 
and  concerning  them  —  To  what  Territories  the 
Power  extends.]  The  ^neral  government  has 
power  to  govern  the  territories ;  and  congress,  in 
legislating  for  them,  exercises  the  combined  pow- 
ers  of  the  federal  and  a  state  government.  Arner^ 
ican  Insurance  Co.  v.  Canter^  1  Pet.  511. 

2.  Congress  has  the  power  to  legislate  directly 
for  a  territory,  although,  in  the  organic  act,  no 
such  power  is  reserved.  An  act,  therefore,  which, 
like  tliat  of  May  27,  1872  (17  Sts.  162),  disap- 
proves  and  annuls  a  territorial  statute  authorizing 
counties  and  townships  to  vote  aid  to  railroads, 
except  in  the  case  of  a  certain  specified  railroad, 
makes  valid  subscriptions  made  and  bonds  issued 
by  a  county  in  aid  of  such  railroad,  without  re- 
gard to  the  question  of  whether  the  territorial 
statute  was  passed  at  a  time  when  the  legisla- 
ture was  lawfully  in  session.  Brunswick  First 
National  Bank  v.  Yankton  County,  101  U.  S. 
129. 

3.  If  a  territory  be  admitted  into  the  Union 
by  an  act  which  mskea  no  provision  for  the  dis* 
posal  of  causes  pending  in  tiie  supreme  court  on 
appeal  or  error,  congress  may  supply  the  omission 
bv  a  subsequent  act  Freeborn  v.  Smith,  2  Wal. 
1'60. 

4.  That  clause  of  the  constitution  which  con- 
fers on  congress  the  power  to  '*  make  all  needful 
rules  and  regulations  respecting  the  territory  "  of 
the  United  States,  applies  only  to  territory  which 
belonged  to  or  was  cuiimed  by  the  United  States 
when  the  constitution  was  adopted,  and  not  to 
territory  since  acquired  from  a  foreim  govern^ 
ment.  [McLean  and  Curtis,  JJ.,  dissenting.] 
Scott  V.  Sandford  [Dred  Scott  Case],  19  How. 
393. 

5.  Territory  acquired  by  the  United  States  to 
be  admitted  to  the  Union  is  held  in  trust  for  the 
benefit  of  the  people  of  the  United  States,  and 
congress  is  limitea  in  the  exeroise  of  legislative 
power  therein  by  all  tlie  restrictions  which  the 
constitution  has  imposed  on  that  body  relative 
to  legislation  on  the  rights  of  persons  and  to 

Sroperty,  generally.    [S^  McLean  and  Curtis. 
J.,  dissenting.]    lb. 

6. Powers  of  Territorial  Legislatures.'] 

Tlie  legislation  of  a  territory,  although  subject,  by 
its  fundamental  law,  to  the  disapproval  of  congress, 
does  not  owe  its  effect  primarily  to  any  action 
of  congp:ess  thereon,  but  is  operative,  until  so  dis- 
approved, as  legislation  not  of  congress,  but  of 
the  territory  itself.  Miners*  Bank  v.  Jowa,  12 
How.  1. 

7.  A  territorial  legislature  is  competent  to 
pass  an  act  authorizing  judgment  against  the 
sureties  on  an  appeal-bond  as  well  as  against  the 
appellants,  in  case  of  affirmance ;  the  oi*ganic  act 
of  the  territory  conferring  power  over  all  rightful 
subjects  of  legislation,  and  such  an  act  being  not 
unconstitutioniEd.  Beall  v.  New  Mexico,  16  n  aL 
535. 
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8.  Where  an  act  under  which  a  territory  is 
organized,  as,  e.  g.,  the  org^anic  act  of  Utah  (9  Sts. 
453),  declares  that  the  jurisdiction  of  the  probate 
eourts  shall  be  "  as  limited  by  law/'  the  territo- 
rial legislature,  under  its  general  power  to  legis- 
late, cannot  confer  a  general  jnrisaiction  in  cnin- 
iual  cases  and  civil,  at  chancery  and  common  law, 
on  the  probate  courts.  The  phrase  *'  limited  by 
law"  must  be  deemed  to  mean  limited  by  the 
general  or  common  law  defining  the  jurisiliction 
of  these  courts.    Ferris  v.  Higley,  20  WaL  375. 

Corporate  Charter  from  Territory  —  Effect. 
See     CoRFoaATioN  —  What     consti- 
tutes, 5. 

Foreign  Corporation  —  Rights  in  Territory, 
See  CoRPOAATioN  —  Foreign,  10. 

Governor  bound  to  surrender  Fugitive  from 
Justice. 
See  Extradition,  11. 

Legislature — Power  under  Ordinance  of  17^7. 
See  Ordinance  of  1787,  1. 

Not  a  State  within  the  Meaning  of  the  Consti- 
tution. 
See  Circuit  Court — Jurisdiction,  49. 

Statute  —  Unconstitutionality  —  State   Deci* 
sion  —  Federal  Question. 
See  Error  to  Statx  Court  —  Juris- 
diction, 131. 


OATH  ^  Participation  in  Rebellion. 
See  Attorney,  5,  6;  Ex  Post  Facto 
Lav,  8-10. 
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—  In  general. 
See  EVIDENCE ;  Witness. 
Objections  to  —  In  general. 

See  Trial  —  Introduction  of  Evi- 
dence, 12  e^  seq. 

Taking  in  Equity. 

See  Equity — Taking  Testimony. 


—  The  laws  of  the  United  States  became 
operative  in  Texas  on  its  admission  into  the 
Union  on  December  29,  1845 ;  and  a  seizure  of 
goods  under  tiie  revenue  laws  of  Texas,  after  thnt 
day,  was  invalid.    Calkin  v.  Cooke,  14  How.  227. 

Annexation  —  Cession  of  Texan  Nacy  —  Ef- 
fect. 

See  Navy,  23. 
Laws  in  Force  on  Admisnon  info  United  States 
not  invalid  as  impairing  Obligation  of  Con- 
tracts. 
See  Contract  —  Imfairkxnt  of  Obu- 
gation,  12. 

Lands  of  the  State  —  In  general  —  Location, 
Survey,  etc. 
See  Lands  of  States  —  Texas. 

Separation  from  Mexico,  as  affecting  Per- 
sonal Rights, 
See  Alien,  42-51. 


—  No  Defence  to  Action  on  Bond  of  Re- 
ceiver of  Public  Money. 
See  IIeceiver  of  Public  Money,  7. 

TEDE  LAHINI — Construction  by  State  Court  of 
Term  in  State  Statute  followed  by  Federal 
Courts, 
See  Federal  Courts  —  State   Laws, 
EuLEs  OF  Decision,  23. 

TEDE  WATEBS  —  In  general  —  As  affecting  Ju- 
risdiction  in  Admircdty,  etc. 
See  Admiralty  —  Jurisdiction,  27  et 
seq.;  Waters. 
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—  Public    Lands  —  Cutting   Timber 
thereon. 
See  Lands  of  United  States — Timber. 

THUS  — Computation — Whether  Day  from  which 
Computation  is  made  is  included  —  Divisibility 
of  Day.]  There  is  no  inflexible  rale  determining 
whether  the  day  from  which  a  term  is  to  be  ca^ 
culated  shall  be  included  in  the  computation. 
The  courts  will  adopt  such  a  construction  as  will 
confirm,  and  not  overthrow,  rights  acquired  in 
good  faith  by  a  fair  transaction.  Griffith  v. 
Bogert,  18  How.  153. 

2.  In  general,  where  time  is  by  the  contract 
to  be  computed  from  a  particuUr  day,  the  day 
designated  is  excluded  in  the  computation,  and 
the  last  day  of  the  specified  period  is  included. 
Sheets  V.  Selden,  2  Wal.  177. 

3.  Where  the  priority  of  one  legal  right  over 
another,  depending  on  toe  order  of  events  occur- 
ring on  the  same  day,  is  involved,  the  rule  tliat 
for  most  purposes  the  law  regards  the  entire  day 
as  an  indivisible  unit  is  necessarily  departed 
from.  Cincinnati  First  National  Bank  v.  Burk- 
hardt,  100  U.  S  686. 

Averment  —  Want  of —  Cured  by  Verdict, 
See  Pleading  —  Aider  by  Verdict,  13. 

Computation  —  Bankruptcy  —  Preference, 
See   Bankruptcy  —  Prior    Transac- 

TIONS,  19. 

Computation  —  Commissions  of  Receiver  of 
Public  Money. 
See  Receiver  of  Public  Money,  72. 

Computation  —  Term  of  Office  —  "  During 
the  Term  of  Four  Years  from^*  etc. 
See  Officer,  4. 

Computation  under  Statutes  of  Limitation, 

See  Limitation. 
Essence  of  Contract  —  Specific  Performance. 

See  Specific  Performance,  11  et  seq. 

Essence  of  Contract  —  Where. 

See  VENDOR  AND  PURCHASER —  In  GEN- 
ERAL. 23. 

Essence  of  Contract,  when  —  Oovemment  Con* 
tract  for  Army  Supplies. 
See  Contract  —  Rescission^  Watveb, 

ETC.,  14.  ^ 
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Fraction  of  a  Day  as  affecting  Banl^s  Lia- 
bility for  Check  deposited. 
See  Bank,  23. 
Fraction  of  a  Day  —  When  Courts  wtU  take 
Notice  of. 
See  Municipal  Corpoeation  —  Fiscal 
Powers,  34. 
Lapse  of  as  affectina  Remedies  in  Equity. 
See  Equity  —  Laches  and  Limitation. 

Reasonable  Time  for  Payment. 

See  Contract  —  Construction,  42. 

Reasonable  —  What  is,  etc. 
See  Reasonable  Time. 

TITLB  —  Adverse  Possession  as  Ground  of 

See  Limitation  —  Adverse  Possession. 

B'dl  of  Peace  —  What  Title  necessary —  Upon 
what  Title  maintained. 
See  Quieting  Title,  4  et  seq. 

Color  of  as  affecting  Adverse  Possession, 
See  Limitation  —  Adverse  Possession. 

Defective  —  Affecting  Suits  for  Specific  Per- 
formance. 

See  SpECinc  Performance. 

Defective  —  Defence  to  Action  for  Price. 
See  Sale;  Vendor  and  Purchaser. 

Estoppel  —  After-acquired    Title   inures    to 
Covenantee. 
See  Estoppel,  18  et  seq. 

Lands  —  Federal  Question  —  Removal  of 
Cause  from  State  Court. 
See  Removal  op  Causes,  40. 

Landlord's  —  Tenant  estopped,  etc. 
See  Estoppel,  10  et  seq. 

Legal  Title  —  Action  for  Conversion. 
See  Trover,  2. 

Public  Lands  —  In  general. 

See  Lands. 
Quieting  —  In  general. 

See  Quieting  Title. 

Trespass  to  try  —  When  it  lies,  etc. 
See  Trespass,  11  et  seq. 

TOUr-OATE  —  Right  of  Corporation  to  maintain 
Toll-gate  —  When  Right  ceases  to  exist. 
See  Corporation  —  Charter,  3. 

TOLLS  —  Construction  of  Corporate  Charter  giv- 
ing Right  to  take  Tolls. 
See  Corporation  —  Charter,  38,  39. 

TOUHAGS  DUTY  —  What  is  —  What  is  not  ~ 
State  may  not  impose  for  Payment  of  Quarantine 
Expenses.]  A  state  statute  requiring  each  vessel 
entering  a  port  to  pay  a  certain  sum  to  tlie  mas- 
ters and  wardens  in  addition  to  fees,  whether 
called  on  for  service  or  not,  is  a  regulation  of 
commerce  and  also  a  duty  on  tonnage,  within 
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the  meaning  of  the  constitution,  and  therefore 
unconstitutional.  Southern  Steamship  Co.  v. 
New  Orleans  Port-wardens,  6  Wal.  31. 

2.  So  a  stale  statute,  e.  g.,  tlie  Louisiana 
statute  of  March  6,  1869,  making  it  the  duty  of 
the  master  and  wardens  of  a  port  to  survey  or 
offer  to  survey  the  hatches  of  all  sea-going  ves- 
sels arriving  at  the  port  and  the  damaged  goods 
on  board,  and  prohibiting,  under  a  penalty,  any 
other  person  from  so  doing,  is  void,  as  bem^  au 
attempt  to  regulate  commerce.  Foster  v.  New 
Orleans  Port-wardens,  94  U.  S.  246. 

3.  A  municipal  ordinance  which,  like  that  of 
New  Orleans,  demands  of  every  steamboat  moor- 
ing or  landing  in  any  part  of  the  port  a  sum 
measured  by  its  tonnage  is  a  tonnasre  tax,  and 
therefore  void.  Cannon  v.  New  Orleans,  20 
Wal.  577. 

4.  It  is  a  tax  for  the  privilege  of  stopping  at 
the  port,  and  cannot  be  justified  on  the  ground 
that  it  is  intended  as  compensation  for  the  use  of 
wharves  built  by  the  city.     lb. 

5.  A  tax  on  vessels  at  so  much  "per  ton  of 
the  registered  tonna^ "  is  a  duty  on  tonnage 
such  as  by  the  constitution  a  state  cannot  lay 
without  the  consent  of  congress;  and  this,  al- 
though the  vessels  are  owned  by  citizens  of  the 
state,  and  exclusively  engaj^d  in  trade  between 
places  within  the  state.  Cox  v.  Collector  [^State 
Tonnage  Tax  Cases],  12  Wal.  204. 

6.  A  state  statute,  e.  g.,  the  New  York  statute 
of  May  22, 1862,  as  am  uded  April  7, 1865,  which 
requires  vessels  entering  a  port  to  load  or  un- 
load, or  making  fast  to  any  wharf  therein,  to  pay 
a  certain  perccntege  per  ton,  computed  on  the 
registered  tonnage,  is  so  far  void,  as  being  an 
unlawful  attempt  by  a  state  to  impose  a  tonna<re 
duty.  Inman  Steamship  Co.  v.  Tinker,  94  U.  S. 
238. 

7.  The  imposition  by  a  municipal  corporation 
having  an  exclusive  right  to  make  wharves  along 
its  river  front,  and  to  collect  and  regulate  wharU 
age,  of  a  charge  for  wharfage  proportioned  to 
tonnage,  against  the  owners  of  steamboats  laud- 
ing at  wharves  which  it  has  constructed,  is  not 
unconstitutional  as  a  duty  on  tonnage,  nor  as 
a  regulation  of  commerce,  nor  for  auv  reason. 
Packet  Co.  v.  Keokuk,  95  U.  S.  80 ;  Packet  Co. 
V.  St.  Louis,  100  U.  S.  423 ;  Vicksburg  v.  Tobin, 
100  U.  S.  430;  Cincinnati.  Portsmouth,  Big 
Sandy,  jr  Pomeroy  Packet  Co.  v.  Catlettsburg, 
105  U.  S.  559. 

8.  Semble,  that  if  it  were  apparent  that  the 
charge  exacted  were  extortionate,  equity  might 
relieve.  Cincinnati,  Portsmouth,  Big  Sandy,  jr 
Pomeroy  Packet  Co.  v.  Catlettsburg,  105  U.  S. 
559. 

9.  A  municipal  license-fee  levied,  not  on  ferry- 
boats, but  on  their  keepers,  and  levied  the  same 
amount  for  each  boat  kept,  whatever  its  size, 
cannot  be  deemed  to  impose  a  tax  on  tonnage, 
although  the  boats  have  been  enrolled,  inspected, 
and  licensed  under  the  laws  of  the  United  States. 
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Wiggins  Ferry  Co.  v.  East  :St.  Louis,  107  U.  S. 

365. 

10.  An  ordinance  passed  by  a  city  on  a  navi- 
gable river  which  authorizes  the  city  to  exact 
wharfage  of  vessels  "  tliat  may  discbarge  or  re- 
ceive freight,  or  land  on  or  anchor  at  or  in  front 
of  any  wharf,"  etc.,  belonging  to  the  city,  is  not 
unlawful  as  laying  a  duty  on  tonnage;  and  it 
makes  no  difference  that  the  charge  is  exorbitAui, 
nor  that  it  is  graduated  by  the  tonnage  of  the 
vessel.  Whether  a  d\itj  of  tonnage  or  a  wharfage 
charge,  is  to  be  determined  by  the  terms  of  the 
ordinance,  not  by  the  intent.  [Harlan,  J.,  dis- 
senting.] Transportation  Co,  v.  Parkersburg, 
107  U.  S.  691. 

11.  In  the  absence  of  federal  legislation,  a  cir- 
cuit court  cannot  interfere  to  restrain  the  collec- 
tion of  exorbitant  wharfage  charges  under  a 
municipal  ordinance.  Although  a  wharf  is  an 
instrument  of  commerce,  where  congress  has  not 
acted  in  the  matter,  such  charges  are  subject  to 
local  reguUtion;  and  a  person  aggrieved  must 
seek  his  remedy  under  the  local  law.    lb, 

12.  A  state  cannot  impose  a  tonnage  tax  in 
order  to  defray  quarantine  expenses.  Peete  v. 
Morgan,  19  Wal.  581. 

Forfeiture  for  Non-pat/ment. 

See  Shipping  —  Regulation,  25. 

Railroads  —  Steamboats,  etc. 

See  Tax  —  Power,  17,  20,  37. 

TOBT  —  Admiralty —  Jurisdiction  —  Maritime 
Tort  —  What  constitutes. 
See  Admiraltt — Jurisdiction,  80  et  seq. 

Corporation  —  Liability  for  Torts  of  Agents. 

See  Corporation. 
Damages  therefor  —  Measure. 

See  Damages. 
Infant  —  Liability  of  therefor. 

See  Inpanct. 
In  general — Various  Torts. 

See  Trespass  ;  Trover,  etc. 
Limitation  of  Actions  therefor. 

See  Limitation. 
Master  —  Liability  for  Torts  of  Servant, 

See  Master  and  Servant. 
Municipal  Corporation — Liability  for  Torts 
of  Agent. 

See  Municipal  Corporation. 

Principal  —  Liability  for  Torts  of  Agent, 
See  Agency. 

T0ST-FXA8Q&  —  Decision  of  State  Courts  as  to 
Liability  over  —  Not  followed  by  Federal 
Courts. 
See  Pederal  Courts  —  State  Laws, 
Rules  op  Decision,  114. 

Liability  over  without  Express  Notice  of  Origi- 
nal Sitit. 
See  Judgment  —  ConcluAyensss,  87, 
88. 

vol.  u.  —  24 


TOWir  —  In  general. 

See  Municipal  Corporation. 

TOWir  SITE  —  Relief  of  Inhabitants  of  Toums 
on  Public  Lands. 
See  Lands  op  United  States  —  Leg- 
islative Grants,  88  et  seq. 

TOWnHIP  —  Congressional  —  Nature  of 

See  Municipal  Corporation  —  I'iscal 
Powers,  66. 

In  general. 

See  Municipal  Corporation. 

TSACIKO  TITLE  —  Identity  of  Names  Prima 
Facie  Evidence  of  Identity  of  Persons. 
See  Maritime  Lien,  2. 

TRADE  —  Buying  and  selling,  as  well  as  Barter, 
See  Contract  —  Construction,  47. 

Contracts  in  Restraint, 

See  Contract  —  What  constitutes, 
36  et  seq. 

nk-ttVMkVit  _  Subject  of  Trademark  ~  Right 
of  Assignment  —  Remedy  for  Infringement, 
See  pi.  1-7. 
Unconstitutionality  of  Trademark  Legislation 
O/1870  and  1876. 
See  pi.  8,  9, 

1.  Subject  of  Trademark  —  Right  of 

Assignment  —  Remedy  for  InfiingeTnent,']  One 
cannot  acquire  a  right  as  to  a  trademark  in 
the  name  of  a  district  of  country,  coupled  with 
the  generic  name  of  a  well-known  article  of  com- 
merce, produce  of  that  district,  as,  for  instance, 
in  the  term  "  Lackawanna  coal,"  so  as  to  have 
a  right  to  enjoin  others  dealing  in  a  like  article, 
produce  of  that  district,  from  using  that  name ; 
and  it  makes  no  difference,  the  name  in  such  case 
being  truthfully  applied,  that  a  purchaser  would 
suppose  the  article  to  have  come  from  the  origi- 
nal user  of  the  name.  Delaware  jr  Hudson 
Canal  Co.  v.  Clark,  13  Wal.  311. 

2.  Letters  or  figures  affixed  to  merchandise 
for  the  purpose  of  denoting  its  quality  only,  can- 
not be  appropriated  by  the  manufacturer  as  a 
trademark.  Amoskeag  Manufacturing  Co.  v. 
Trainer,  101  U.  S.  61. 

3.  The  resemblance  necessary  to  infringement 
of  a  trademark  is  such  only  as  would  be  likely 
to  lead  purchasers  exercising  ordinary  caution 
into  purchasing  the  one  article,  supposii^  it  to 
be  the  other.    McLean  v.  Fleming,  96  U.  S.  245. 

4.  The  owner  of  a  trademark  affixed  to  ar- 
ticles manufactured  at  his  establishment,  in  sell- 
ing those  articles  may  transfer  therewith  to  the 
purchaser  the  right  to  use  the  trademark.  Kidd 
V.  Johnson,  100  U.  8.  617. 

5.  Where  a  manufacturer  hasliabitually  stamped 
his  goods  with  a  particular  mark  or  brand,  equity 
will  restrain  anotner  from  using  it  for  the  same 
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kind  of  goods.    McLean  y.  Fleming,  96  U.  S. 

245. 

6b  Equity  will  extend  no  aid  to  sustain  a  claim 
to  a  trademark  of  an  article  put  forth  witii  a 
misrepresentation  as  to  the  manufacturer  of  the 
article  and  as  to  the  place  where  It  is  manufac- 
tured, both  of  those  particulars  having  origi- 
nally been  circumstances  to  guide  the  purchaser. 
Manhattan  Medicine  Co.  v.  Wood,  108  U.  S. 
218. 

7.  Although  an  injunction  against  the  further 
infringement  of  a  traaemark  is  granted,  the  plain- 
tiff's laches  in  seeking  relief  may  preclude  him 
from  claiming  damages.  McLean  v.  Fleming, 
93  U.  S.  2*5. 

8.  Unconstitutionality    of   Trademark 

Legislation  of  1870  and  1876  ]  The  trademark 
legislation  embraced  in  the  act  of  July  8,  1870 
(16  Sts.  198),  and  the  act  of  August  14,  1876 
(19  Sts.  141),  which  provide  for  the  protection  of 
trademarks  registered  at  the  patent  office,  is  un- 
constitutional. It  cannot  be  sustained  under  the 
power  of  congress  to  secure  to  authors  and  in- 
ventors the  exclusive  right  to  their  writings  and 
discoveries;  as  it  is  not  an  invention,  nor  a  dis- 
covery, nor  a  writing,  within  the  meaning  of  the 
constitution.  Nor  can  it  be  sustained  under  the 
power  to  regulate  commerce,  as  it  is  not  limited 
to  commerce  with  foreign  nations,  etc.,  but  ap- 

rlies  \jo  uU  commerce.     United  States  v.  Steffens 
Trademark  Caxes\  100  U.  S.  82. 

9.  Quaere,  whether  it  would  be  otherwise  under 
the  power  to  regulate  commerce,  if  restricted  in 
its  application  to  the  kinds  of  commerce  that  are 
withm  congressional  control,  —  whether,  t.  e,,  it 
bears  the  requisite  relation  to  commerce.    Jb. 

IBADnrO  WITH  SNSIIT  —  In  gefieral  —  Com^ 
mercial  Intercourse,  whether  direct  or  through 
an  Agent,  prohibited —  Effect  of  License  — 
Power  of  the  President  to  license. 
See  pi.  1-12. 

Under  Various  Statutes  —  Right  of  Govern- 
ment to  impose  Conditions,  <u  by  the  Act  of 
1861  —  License. 
See  pi.  13-36. 

Remission  of  Forfeitures  by  the  Secretary  of 
the  Treasury. 
See  pi.  37,  38. 


In  general  —  Commercial  Intercourse. 


whether  direct  or  through  an  Agent,  prohibited 
—  Effect  of  License  —  Power  of  the  President 
to  license.]  Intercourse  during  war  with  an 
enemy  is  unlawful,  where  the  enemy  stands  in 
the  relation  of  debtor,  not  less  than  where  he 
does  not.  United  States  v.  Grosinnayer,  9  Wal. 
72 ;  Jecker  v.  Montgomery,  18  How.  110. 

2.  If,  in  any  case,  a  creditor  may  have  an 
agent  in  the  enemy's  country,  to  whom  his  debtor 
there  may  pay  a  debt  contracted  before  the  war, 
he  must  be  an  agent  appointed  before  the  war.    lb. 


TRADIHG  WUH  EHEXT  —  continued. 

3.  In  general,  a  citizen  of  a  state  at  war  cannot 
enter  into  a  contract  with  a  citizen  of  the  hostile 
state.     Scholefeld  v.  Eichelberger,  7  Pet.  586. 

4.  Trading  with  an  enemy  does  not  ipso  facto 
forfeit  the  property,  but  only  rendera  it  liable  to 
condemnation  when  regularly  captured.  The 
Thomas  Gibbons,  8  Crauch,  421. 

5.  Under  tiie  rule  which  avoids  all  commer- 
cial transactions  with  a  public  enemy,  whether 
direct  or  through  the  intervention  of  an  agent,  a 
sale  of  crops  within  the  confederacy,  the  property 
of  a  phuiter  there  domiciled,  made  at  New  Or- 
leans after  the  occupation  of  the  city  by  the  fed- 
eral forces,  by  the  phinter*s  agent,  a  loyal  citizen 
there  domiciled,  to  a  British  subject  also  there 
domiciled,  is  void,  the  crops  being  described  as 
the  property  of  the  pUinter ;  and  this,  although 
the  seller  had  long  been  the  agent  of  the  pUnter, 
had  been  accustomed  to  make  advances  on  the 
security  of  the  crops,  and  had  made  advances  on 
the  crops  so  sold  to  more  than  their  value. 
Montgomery  v.  United  States,  15  Wal.  395. 

6.  Purchases  of  cotton,  made  in  the  interior 
of  Louisiana  and  within  the  rebel  lines,  after  the 
occupation  of  New  Orleans  by  the  federal  forces, 
by  an  agent  of  a  New  Orleans  firm  sent  out  for 
the  purpose  of  collecting  money  due  to  the  firm 
there  and  of  making  such  purchases  when  the 
entire  state  was  completely  under  rebel  control, 
were  a  trading  with  tne  enemy,  and  conferred  no 
title  on  the  principals. '  [Miller  and  Field,  JJ., 
dissenting.]  United  States  v.  Lapkne,  17  Wal. 
601. 

7.  Whether,  in  general,  a  belligerent  may 
withdraw  from  the  enemy's  country  ^oods  pur- 
chased and  paid  for  before  the  beginnui<c  of  tios- 
tiUties,  or  not,  he  should  have  the  benefit  of  the 
time  allowed  for  the  withdrawal  of  all  vessels 
with  or  without  cargo.  The  Crenshaw,  2  Black, 
635. 

8.  If  one  enter  an  enemy's  oonntry  in  train  of 
a  mil  tary  expedition,  by  permission  of  the  com- 
mander, and  with  the  sanction  of  tlie  executive 
department,  his  property  will  not  be  liable  to 
s^eizure  merely  because  he  has  so  traded.  Mitch* 
ell  V.  Harmony,  13  How.  115. 

9.  Nor  on  a  mere  unfounded  rumor  or  sus- 
picion of  an  intention  to  quit  the  expedition  and 
join  the  enemy.    lb. 

10.  After  a  declaration  of  war,  an  American 
citizen  cannot  lawfully  send  a  vessel  to  the  ene- 
my's country,  to  brinff  away  his  property,  inter- 
courae,  and  not  merely  trading,  being  forbidden. 
The  Rapiii,S  Cranch,  155. 

11.  Hostile  trade  is  not  excused  by  the  ne- 
cessity of  obtaining  fnnds  to  pav  the  expenses  of 
the  ship.    The  Joseph,  8  Crancb,  451. 

12.  Qucere,  whether,  notwithstanding  the  repeal 
of  section  5  of  the  act  of  July  13, 1861,  authoriz- 
ing the  president,  in  hb  discretion,  to  license  or 
permit  commercial  relations  in  any  state  or  sec- 
tion in  insurrection,  he  could  not,  in  virtue  of  his 
power  as  commander-in-chief  of  the  army,  license 
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trade  with  insurgeuts  witbin  the  lines  of  confed- 
erate military  occupancy.  Walker  v.  United 
States,  106  U.  S.  413. 

13.  Under  Various   Statutes  —  Right 

of  Government  to  impose  Conditions,  as  by  the 
Act  of  1861  —  License.]  The  government,  in 
time  of  war,  may  impose  such  conditions  on  com- 
mercial intercourse  with  the  enemy  as  it  sees  fit ; 
such,  e.  g.y  as  it  did  by  the  act  of  July  13,  1861 
(12  Sts.  257),  prohibiting  commercial  inter- 
course with  the  insurrectionary  states,  but  pro- 
viding that  the  president,  iu  his  discretion,  might 
license  and  permit  it  in  such  articles,  for  such  time, 
and  by  such  persons,  as  he  might  think  conduc- 
ive to  the  pnblic  interest,  to  oe  conducted  only 
in  pursuauce  of  rules  prescribed  by  the  secre- 
tary of  the  treasury,  ana  regulations  thereunder 
imposing  a  char^  of  four  cents  per  pound  on 
coltou  purchased  in  and  brought  from  on  insurrec- 
tionary state.     Hamilton  v.  Dillin,  21  Wal.  73. 

14.  It  was  no  objection  to  such  charge  that  it 
covered  cotton  purchased  in  that  part  of  an  in- 
surrectionary state  which  was  in  fact,  at  the  time, 
within  the  federal  lines.    lb. 

15.  The  validitv  of  the  charge  was  recognized 
by  the  act  of  July  2, 1864  (13  Sts.  375),  wherein 
congress  directed  that  fees  collected  under  the 
regulations  made  as  aforesaid  should  be  paid  into 
the  treasury.    lb. 

16.  The  act  of  1861,  forbidding  commercial 
intercourse  with  the  citizens  of  such  parts  of  the 
United  States  as  the  president  might  declare  to 
be  in  a  state  of  insurrection,  during  the  continu- 
ance of  hostilities,  was  not  a  temporary  act ;  and 
it  remained  iu  force  after  the  cessation  of  hostil- 
ities for  the  enforcement  of  forfeitures  already 
incurred  thereunder.     The  Re/ormy  3  Wal.  617. 

17.  The  act  of  1861,  and  the  president's  proc- 
lamation under  it,  making  unlawful  all  commer- 
cial intercourse  between  citizens  of  states  or  parts 
of  states  in  insurrection  and  citizens  of  other 
parts  of  the  United  States,  rendered  void  all  un- 
licensed purchases  of  cotton  from  the  confed- 
eracy by  citizens  of  New  Orleans  after  the 
re-establishment  of  the  national  authority  there 
on  May  6,  1862.  United  States  v.  Ouachita 
Cotton,  6  Wal.  521 ;  McKee  v.  United  States, 
8  Wal.  163. 

18.  A  purchaser  from  a  citizen  of  New  Or- 
leans who  had  purchased  from  the  confederacy 
after  that  date  took  no  valid  title,  although  him- 
self a  foreign  neutral  and  a  bona  fide  purchaser 
for  value.  United  States  v.  Ouachita  Cotton,  6 
Wal.  521. 

19.  A  license  of  such  purchases  eiven  by  the 
military  authorities  was  a  mere  nullity,  no  one 
but  the  president  having  any  authority  under 
that  act  to  issue  one.  lb  ;  *  McKee  v.  United 
States,  8  Wal.  163. 

20.  Under  that  act  the  president  alone  had 
power  to  license  commercial  intercourse  with 
places  under  the  control  of  the  insurgents.  The 
general  orders  of  a  commander  of  a  military  I 
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department  could  give  it  no  validity.     CoppeU  v. 
Hall,  7  Wal.  542. 

21.  A  license  issued  in  conformity  to  that 
act  would  be  no  authority  to  purchase  of  any 
person  holding  an  office  or  agency  under  the  con- 
federate government,  sales  by  such  persons  be- 
ing void  under  the  act  of  July  17,  1862  (12  Sts. 
590).     McKee  v.  UnUed  States,  8  Wal.  163. 

22.  A  permit  granted  under  the  act  of  1861, 
and  the  reguktions  of  the  treasury  department 
thereunder,  to  trade  in  a  certain  locality,  is  evi- 
dence prima  facie  that  the  locality  was  properly 
within  the  trade  recrulations  of  that  department. 
United  States  v.  Weed,  5  Wal.  62. 

23.  A  treasury  permit  to  a  firm  to  buy  cotton 
in  territory  evacuated  by  the  confederate  forces, 
authorized  them  to  buy  through  their  agent. 
Butler  V.  Maples,  9  Wal.  766. 

24.  The  act  of  February  13, 1862  (12  Sts.  338), 
making  an  appropriation  for  fhe  purchase  of  cot- 
ton seed  "  under  the  superintendlence  of  the  sec- 
retary of  the  interior,  did  not  empower  the 
secretary  to  authorize  the  transportation  of  goods, 
to  barter  therefor,  to  a  district  declared  to  be  iu 
insurrection  and  intercourse  with  which  was  pro- 
hibited, except  as  it  might  be  permitted  by  the 
president  pursuant  to  rules  prescribed  by  the 
secretary  of  the  treasury.  The  Reform,  3  Wal. 
617. 

25.  And  a  letter  from  the  secretary  giving 
authority  merelv  to  "  procure  a  cargo  "  of  such 
seed  in  such  a  district,  and  *'  bring  it  to  "  a  place 
not  within  the  prohibition,  was  not  a  license  to 
that  effect.    lb. 

26.  Section  8  of  the  act  of  1864,  providing  that 
the  secretary  of  the  treasury,  with  the  approval  of 
the  president,  might  authonze  agents  to  purchase 
for  the  United  States  any  products  of  tiie  states 
in  insurrection,  at  such  places  as  he  might  desig- 
nate, did  not  confer  power  to  license  trading 
within  the  military  lines  of  the  enemy.  United 
States  v.  Lane,  8  WaL  185  ;  Maddox  v.  United 
States,  15  Wal.  58. 

27.  The  extent  of  the  privileges  conferred  by 
and  under  that  act,  stated.    lb. 

28.  Where,  under  the  authority  conferred  by 
section  8  of  that  act,  permitting  the  purchase  by 
treasury  agents  of  products  of  the  insurrection- 
ary states  at  prices  not  exceeding  three  fourths 
of  the  market  value  in  New  York,  cotton  was 
broudit  bv  the  owners  from  a  place  west  of  the 
Mississippi  to  New  Orleans,  and  there  taken 
possession  of  by  a  treasury  agent  June  6,  1865, 
and  released  to  the  owners  only  on  their  pay- 
ment of  one  fourth  the  New  York  market  value, 
payment  being  made  in  part  June  12  and  in 
part  June  15,  the  president,  by  proclamation  of 
June  13,  removing  restrictions  on  trade  east  of 
the  Mississippi,  and  by  proclamation  of  June  24 
restrictions  on  trade  west  of  the  Mississippi,  it 
was  held  that  the  payment  was  properly  exacted, 
the  rights  of  the  parties  on  June  6  being  in  no 
way  affected  by  Uie  subsequent  proclamations. 
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and  the  time  of  payment  having  no  bearing  on 

the  case.     Cuder  v.  Kouns,  110  U.  S.  720. 

29.  The  act  of  May  20.  1862  (12  Sis.  404), 
authorizing  the  secretary  of  the  treasury  to  pro- 
hibit the  transportation  of  "  any  *goo<u,  wares, 
or  merchandise/'  where  there  was  reason  to 
suspect  a  rebel  destination,  and  to  make  r^^- 
tious,  etc.,  authorized  a  regulation  forbidding 
the  transportation  of  coin  or  bullion ;  and  the 
act  and  tne  regulation  together  authorized  the 
seizure  in  1861  of  gold  coin  in  packages  and  not 
used  for  travelling  expeuses,  gold  coin  then  being 
an  article  of  merchandise.  Gay  v.  United  States, 
13  Wal.  358. 

30.  Section  3  of  that  act»  authorizing  the 
secretary  of  the  treasury  to  require  reasonable 
security  that  goods  shall  not  be  transported  in 
vessels  to  any  place  under  insurrectionary  con- 
trol, nor  be  used  ii^  giving  aid  or  comfort  to  the 
enemy,  and  to  estaolish  regulations  necessary 
and  proper  to  carry  the  act  into  effect,  confers 
on  the  collector  of  a  port,  under  regulations 
established  by  the  secretary,  the  right  to  exact  a 
bond  with  two  sureties,  in  double  the  value  of 
the  goods.  The  ri^ht  of  the  collector  to  refuse 
a  clearance  altogether  includes  the  right  to  ex- 
act such  a  bond,  which,  when  duly  executed,  is 
prima  facie  presumed  to  have  been  voluntarily 
entered  into.  United  States  v.  Mora,  97  U.  8. 
413. 

31.  A  purchase  of  cotton  made  by  a  resident 
of  Memphis,  then  in  Mobile,  on  the  day  of  the 
capture  of  the  latter  city  by  the  United  States 
forces,  from  one  then  within  the  confederate 
lines,  who  himself  had  purchased  it  from  the 
confederate  government,  was  illegal,  and  gave  to 
the  purchaser  no  right  to  the  proceeds  of  the 
cotton,  seized  afterwards  by  treasury  agents  and 
sold,  the  acts  prohibiting  commercial  intercourse 
between  residents  of  those  parts  of  insurrection- 
ary states  within  the  federal  military  lines  then 
being  in  force.  Walker  v.  United  States,  106 
U.  S.  413. 

32.  Nor  could  the  purchase  be  justified  under 
an  executive  order  made  in  reference  to  products 
of  the  insurrectionary  states  then  ownea  by  the 
purchaser,  or  concerning  which  he  then  had  ar- 
rangements with  other  parties,  he  neither  owning 
nor  having  arrangements  concerning  the  cotton 
in  controversy  at  the  time  of  the  issue  of  the 
order.     lb. 

33.  Commercial  intercourse  between  the  in- 
habitants of  the  states  in  rebellion  and  those  of 
other  parts  of  the  United  States  did  not  become 
unlawiul  until  the  issne  of  the  proclamation  of 
August  16,  1861 ;  and  hence  a  partnership,  of 
which  one  member  resided  in  New  York  and  the 
others  in  Louisiana,  was  not  dissolved  by  the 
war  as  early  as  April  23,  1861,  although  a  state 
of  war  then  existed.  Matthews  v.  McStea,  91 
U.  S.  7. 

34.  All  restrictions  on  commercial  intercourse 
between  Tennessee  and  New  Orleans  were  re- 1 
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moved  by  the  executive  order  of  April  29, 1865 
(13  Sts.  776).  Neither  the  rights  nor  the  duties 
of  the  holder  of  a  bill  drawn  in  Tennessee,  and 
which  matured  in  New  Orleans  before  June  13, 
1865,  were  dependent  on  or  affected  by  the 

S resident's  proclamation  of  that  date.     Bond  v. 
foore,  93  U.  S.  693. 

35.  The  charge  of  four  cents  per  pound  on 
cotton  purchased  in  and  brought  from  an  insur- 
rectionary state,  authorized  by  the  act  of  July 
13, 1861  (12  Sts.  257),  and  the  license  of  the 
president  pursuant  thereto,  was  not  a  tax,  but  a 
bonus  reqiured  as  a  condition  precedent  to  en- 
gaging in  such  trade,  and  a  legitimate  exercise 
of  the  war  power.  Hamilton  v.  iMlin,  21  Wal.  73. 

36.  The  driving  of  fat  cattle  on  foot  is  not  a 
transportation  thereof  within  the  meaning  of  the 
act  of  July  6,  1812  (2  Sts.  778),  prohibiting 
trade  with  public  enemies.  United  States  v. 
Sheldon,  2  Wheat.  119. 

37.  —  Remission  of  Forfeitures  hy  the  Sec- 
retary of  the  Treasury.]  A  remission  by  the 
secretary  of  the  treasury  of  a  forfeiture  under 
the  act  of  July  13, 1861  ^12  Sts.  255),  providing 
for  the  forfeiture  of  goods  coming  from  states  in 
insurrection,  did  not  extend  to  a  case  where  the 
vessel  and  cargo  were  proceeding  from  a  rebel 
to  a  foreign  or  neutral  port.  The  Gray  Jacket, 
5  Wal.  342. 

38.  Under  that  statute  the  secretary  had  no 
power  to  remit  a  forfeiture  in  any  case  of  property 
captured  as  maritime  prize  of  war.    lb. 

Embargo  and  Non-iiUercourse. 
See  Embargo. 

Insiirance  as  affected  by  —  Exception  in  Pol- 
icy. 

See  Insurance  —  Marine,  61  et  seq. 
License  from  Treasury  Agent. 

See  Blockade,  39. 

What  constitutes,  etc.  —  Tn  general. 
See  Contraband  ;  Domicile,  9, 10. 

What  in  such  Trading  as  teill  defeat  a  Claim 
for  Proceeds  of  Abandoned  and  Captured 
Property. 
See  Abandoned  and  Captured  Prop- 
erty, 14-18. 

ISAnCSIFT  —  Record  on  Appeal  or  Error. 
See  Appeal  and  Error. 

Treasury,  as  Matter  of  Evidence. 

See  Receiver  of  Public  Monet,  46  et 
seq. 

IBAJHfKB  07  CAITBES  —  From  one  Federal 
Court  to  another. 
See  Federal  Courts  —  Practice,  55 
et  seq. 

Transfer  of  Causes  —  From  a  State  to  a 
Federal  Court, 
See  Removal  op  Causes. 
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TBEASOH  —  What  constituteg  -—  Effect  —  Ad- 
mission of  Prisoner  to  Bail.'}  Where  one  who  is 
bound  by  allegiance  to  a  government  sells  goods 
to  an  agent  of  an  armed  combination  to  over- 
throw that  government,  knowing  that  they  are 
bought  for  that  treasonable  purpose,  he  is  guilty 
of  trenson  or  a  misprision  thereof.  Carlisle  v. 
United  States,  16  Wal.  147. 

2.  A  conspiracy  to  subvert  the  government 
by  force  is  not  treason.  An  actual  levy  of  war 
is  necessary  to  the  commission  of  that  crime. 
But  if  a  body  of  men  be  actually  assembled  for 
the  purpose  of  effecting  by  force  a  treasonable 
design,  all  who  perform  any  part,  however  mi- 
nute, and  however  remote  from  the  scene  of 
action,  and  wlio  are  actuallv  leagued  in  the  general 
conspiracy,  are  guilty  of  tr^ison.  Ex  parte 
BoUman,  4  Cranch,  75. 

3.  Tliat  one  has  been  guilfy  of  treason  does 
not  preclude  him  from  recovering  damages  from 
others  guilty' of  a  like  offence  for  a  malicious 
arrest  and  imprisonment  by  virtue  of  a  judg- 
ment of  a  confederate  court  for  an  alleged  trea- 
son to  the  confederacy.  Eickman  v.  Jones.  9 
Wal.  197. 

4.  A  prisoner  committed  by  the  judge  of  a 
district  court  on  a  charge  of  treason,  admitted  to 
bail.     United  States  v.  Hamilton,  3  Dal.  17. 

Prosecution  Uierefor  to  Confederate  Court  a 
NuUity. 

See  COKFEDERACT,  3. 

Meaning  in  Constitutional  Provision  respect- 
ing  Extradition. 
See  ExTSADiTioN,  3. 

TBEA8UXT  DEPABTMENT — Powers  of  the  Sec- 
retary—  Of  the  Comptroller —  Commissioner  of 
Interned  Revenue  —  Auditor  —  Compensation  of 
Assistant  Treasurer.^  Under  the  act  of  January 
31,  1823,  §  1  rs  Sts.  723),  prohibiting  the  ad- 
vancing  of  ])ublic  money,  "except  under  the 
special  direction  of  the  president,  the  secretary 
of  the  treasury,  under  instruction  from  the  presi- 
dent, may  lawfully  make  necessary  advances  to  a 
marshal,  as  such  duties  can  be  performed  by  the 
president  only  through  the  agency  of  the  appro- 
priate  departments.  Williams  v.  United  Slates, 
1  How.  290. 

2.  The  secretary  of  the  treasury  has  authority 
to  employ  an  agent  to  purchase  supplies  for  the 
light-house  service,  and  to  disburse  money  in  pay- 
ment therefor.  Converse  v.  United  Stales,  21 
How.  463. 

3.  He  has  no  authority  under  existing  legisla- 
tion, and  without  further  direction  from  congress, 
to  use  the  surplus  revenue  in  the  treasury  for  the 
purpose  of  making  the  fourth  instalment  of  de- 
posit according  to  act  June  23, 1836  (5  Sts.  55). 
Ex  parte  Virginia,  111  U.  8.  48. 

4.  Under  an  act  directing  the  secretary  of  the 
treasury  to  refund  to  certain  persons  named  the 
amount  of  taxes  collected  from  them,  an  amount 
being  set  opposite  the  name  of  each,  neither  the 


TBEA8UBT  DiEPAXnOSST  ^  continued. 
secretary  nor  the  accounting  officers  of  the  treas- 
ury, nor  the  courts,  have  authority  to  determine 
whether  the  amounts  named  were  in  fact  the 
amounts  assessed  and  collected.  United  Slates 
V.  Jordan,  113  U.  S.  418. 

5.  The  transmission  of  money  by  the  secretary 
of  the  navy  to  a  naval  officer,  for  disbursement, 
is  an  act  which  the  comptroller  of  the  treasury 
has  no  power  so  to  revise  as  to  charge  the  officer 
with  the  sum  transmitted,  although  the  money 
was  disbursed  in  payment  for  medical  attendance 
on  the  officer  abroaa  for  injuries  received  by  him 
wliile  abroad  on  leave  of  absence.  [Catron  and 
Daniel,  JJ.,  dissenting.]  United  States  v. 
Jones,  18  How.  92. 

6.  It  is  doubted  whether  the  comptroller  of 
the  currency  has  a  right  to  submit  himself  to  the 
control  of  the  courts  in  the  discharge  of  duties 
specially  intrusted  to  him  by  law,  at  least  of 
courts  which  can  assert  no  such  jurisdiction  by 
reason  of  territorial  limits.  Case  v.  Terr^,  11 
Wal.  199. 

7.  Where  the  commissioner  of  internal  revenue 
orders  a  collector  to  give  a  new  bond,  the  bond 
given  being  defective  in  form,  such  order  has  the 
force  of  one  emanating  directly  frr)m  the  secre- 
tary of  the  treasury.  Soule  v.  United  States, 
100  U.  S.  8. 

8.  The  duty  of  auditing  the  accounts  of  col- 
lectors of  internal  revenue  devolves  upon  the 
fifth  auditor  of  the  treasury  department.    lb. 

9.  An  assistant  treasurer  of  the  United  States 
to  whom,  without  prepayment  therefor,  the  com- 
missioner of  internal  revenue  furnishes  for  sale 
and  distribution  sealed  packages  of  adhesive 
stamps,  is  not  entitled  to  commissions  or  extra 
compensation  for  selling  them.  [Field  and 
Bradley,  JJ.,  dissenting.]  Folger  v.  United 
Stales,  103  U.  S.  30. 

Account  stated  —  Treasury   Transcript  — 
Form  —  Effect,  etc. 
See  Receiver  of  Public  Monet,  46 
et  seq. 

Agent — Authority  of  Treasury  Agent  under 
Abandoned  and  Captured  Property  Acts. 
See  Abandoned  and  Captured  Prop- 
erty, 24. 

Construction  of  Statutes  affecting  Business. 
See  Statutes  —  CJonstruction,  38. 

District  Court  —  Power  to  enjoin  Execution. 
See  In/unction,  3. 

Distress  Warrant  —  Issue  lawful  —  Due  Pro- 
cess, etc.  —  Not  Search  Warrant. 
See  Receiver  of  Public  Monet,  19-22. 

Distress   Warrant  —  Return  —  Evidence  of 
what. 
See  Writ  and  Process,  19. 

Regulation  of  Trade  with  the  Enemy  —  Re- 
bellion —  Purchases  by  Treasury  Agents. 
See  Trading  with  £nemt,  13  ei  seq. 
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Secretary  —  Appeal  to,  from  Decisions  of 
Customs  Officers. 
See  Duties  —  Assessment^  25  et  seq. 

Secretary  —  Certain  Powers  relative  to  Public 
Lands. 
See  Lands  op  United  States — Land 
Oppice,  5,  6, 10. 

Secretary  —  Exercise  of  Authority  —  Federal 
Question. 
See  Error  to  State  Court  —  Jurisdic- 
tion, 113. 

Secretary  having  abated  Internal  Revenue  Tax, 
cannot,   by  recalling  his  Decision,  restore 
Liability  of  Sureties  on  Bond. 
See  Intebnal  Revenue  —  Feesons  and 
Things  taxed,  43. 
Secretary  —  Mandamus  to  compel  Payment 
of  a  Public  Debt  —  Salary  of  Territorial 
Judge,  etc. 
See  Mandamus,  21,  23,  25. 

Secretary — Power  to  remit  Forfeitures  for 
Trading  with  Enemy. 
See  Trading  with  Enemy,  37,  38. 

Secretary  —  Power  to  remit  Penalties  or  For- 
feitures under  Revenue  Laws  until  Money  is 
paid  over,  etc.  —  Discretion. 

See   Inteeinal    Revenue  —  Penalties 
AND  Forfeitures,  5-7. 

Secretary — Power  under  Rev.  Sts.  §  2505, 
by  Way  of  Regulation  to  limit  Scope  of  the 
Act. 
See  Duties —  Classification,  56. 
Secretary — Remission  of  Forfeiture  —  Plead- 
ing. 
See  Pleading — Plea  to  Merits,  6. 

Secretary — Remission  of  Penalties  and  For- 
feitures —  Not  Interference  with  Pardoning 
Power. 
See  Shipping  —  Regulation,  29. 

Solicitor  —  Power,  relative  to  Pttblic  Lands 
—  Sales. 
See  Lands  op  United  States — Dis- 
posal, 7. 
Treasurer  —  Bill  indorsed  to  Treasurer  pre- 
sumed to  have  been  taken  in  Lawful  Dis- 
charge of  Duty, 
See  United  States  —  Suits,  3. 

TBEASUST  HOTES  —  In  general. 

See  GrOVERNMENT  BONDS. 

TBSATT  —  In  general  —  Effect   of  War   on 
Treaty. 
See  pi.  1-12. 

France  —  Construction  of  Treaties  with. 

See  pi.  13-15. 
Great  Britain  —  Construction  of  Treaties  with. 

See  pi.  16-22. 
Mexico  —  Construction  of  Treaties  with. 

See  pi.  23-26. 


TBSATT  —  continued. 

Spain  —  Construction  of  Treaties  with. 

See  pi.  26-39. 
Wurtemberg —  Construction  of  Treaty  with. 
See  pL  40. 

In  general  — Effect  of  War  on  Treaiy^ 


If  a  treaty  couflicts  with  state  laws  or  consiitu- 
tions,  the  latter  must  give  way.  The  federal 
constitution  declares  that  treaties  '*  shall  be  the 
supreme  law  of  the  land,  .  .  .  anything  in  the 
constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding."  Hauenstein  v.  Lynham,  100 
U.  S,  483. 

2.  A  treaty  stipulation  that  the  inhabitants  of 
ceded  territory  shall  be  protected  in  their  prop- 
erty, is  but  an  assertion  of  a  principle  of  natural 
justice,  which  should  be  held  sacred  without  such 
a  stipulation.  Soulard  v.  United  States,  4  Pet. 
511;  Delassus  v.  United  States,  9  Pet.  117; 
MUchel  V.  UnUed  States,  9  Pet.  711 ;  United 
States  V.  Moreno,  1  Wal.  400. 

3.  A  treaty  with  an  Indian  tribe,  so  far  as  it 
can  become  the  subject  of  judicial  coguizance,  is 
subject  to  such  acts  as  cou&rress  may  pass  for  its 
modification  or  repeal.  Cherokee  Tobacco,  11 
Wal.  616. 

4.  So  is  a  treaty  with  a  foreign  nation.  Edye 
T.  Robertson  [Head-money  Cases'],  112  U.  S.  580. 

5.  A  treaty,  although  bindiug  on  the  parties  as 
of  its  date,  operates  on  vested  iudividuai  rights  as 
of  the  date  of  ratification.  Haver  v.  Yaker,  9 
Wal.  32. 

6.  Where  a  country  is  ceded  by  treaty,  its 
laws,  whether  written  or  resting  in  custom,  con- 
tinue  in  force  until  altered  by  the  new  sovereign. 
Strother  v.  Lucas,  12  Pet.  410. 

7.  A  treatv  which  merely  stipulates  for  future 
legislation,  addresses  itself  to  the  political  and  not 
to  the  judicial  department;  and  the  latter  must 
await  action  by  the  former.  Foster  v.  Neilson^ 
2  Pet.  253. 

8.  After  the  signing  of  a  treaty  of  cession,  the 
ceding  power  has  no  authority  to  make  a  grant 
of  land  within  the  territory  ceded.  Davis  v. 
Concordia  Parish,  9  How.  280 ;  United  States 
V.  Filler  in,  13  How.  9  ;  United  States  v.  Rillieux, 
14  How.  189 ;  United  States  v.  Gasman,  14 
How.  193 ;  United  States  v  Ducros,  15  How.  3S. 

9.  The  original  of  the  Spanish  treaty  of  Feb- 
maiy  22,  1819  (8  Sts.  252),  in  the  Spanish  lan- 
gua^,  not  corresponding  preciselv  with  the 
original  in  English,  the  hingua^  of  the  former 
was  held  to  be  taken  as  expressing  the  meaning 
of  Spain,  the  grantor,  as  to  lands  granted  and 
reserved.  [Thompson,  J.,  dissenting.]  United 
States  V.  Arredondo,  6  Pet.  691.  See  United 
States  V.  Percheman,  7  Pet.  51. 

10.  The  rules  that  neutral  bottoms  make 
neutral  goods,  and  that  enemy's  bottoms  make 
enemy's  goods,  though  often  associated,  are  not 
inseparable.  Therefore,  from  a  treaty  stipulation 
for  the  former  an  adoption  of  the  latter  cannot 
arise  by  implication.  The  Nereide,  9  Cranoh,  388. 
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XL  The  termination  of  a  treaty  by  war  does 
not  devest  rights  to  property  already  vested  there- 
under. Society  for  Propagaiion  of  Ike  Gospel 
V.  New  Haven,  8  Wheat.  464. 

12.  Nor  do  treaties,  in  general,  become  extin- 
guished, ipso  facto,  by  war  between  the  parties: 
those  tliat  stipulate  for  a  permanent  arrangement 
of  territorial  and  other  national  rights  are»  at 
most,  but  suspended  during  the  war,  and  revive 
ou  the  return  of  peace,  if  not  waived  by  the  par- 
ties, or  if  new  and  repugnant  stipulations  be  not 
made.    Ih. 

13.  —  France  —  Construction  of  Treaties 
with  J  Under  article  19  of  the  treaty  of  February 
G,  1778  (8  Sts.  12),  between  the  United  States 
and  France,  a  French  privateer  has  a  right  to 
make  repairs  in  the  ports  of  the  United  States. 
Moodie  v.  The  Phabe  Anne,  3  Dai.  319.  And 
see  Geyer  v.  Michel,  3  Dal.  285. 

14.  Tbe  decision  of  the  boaixl  of  commissioners 
created  by  act  of  congress  under  the  French 
treaty  of  July  4,  1831  (4  Sts.  574),  as  to  the 
rights  of  conflictiug  cbumants,  held  not  conclu- 
sive, but  to  leave  the  Question  fully  open  to  the 
courts.    Prevail  v.  Bache,  14  Pet.  95. 

15.  That  part  of  article  7  of  tlie  treaty  of  1853 
which  provided  that  French  citizens  should  be 
subjected  to  no  taxes  on  inheritances  in  this 
country,  other  than  such  as  might  be  imposed  ou 
citizens  of  the  United  States,  had  no  application 
to  rights  of  inheritance  previously  ^z.ed  oy  death 
of  the  ancestor,  as  in  such  cases  the  rights  to  the 
taxes  had  already  vested.  Prevost  v.  Greneaux, 
19  How.  1. 

16.  —  Great  Britain  —  Construction  of 
Treaties  with,]  The  fourth  article  of  the  Brit- 
ish treaty  of  peace  of  September  3,  1783  (8  Sts. 
80),  enaoled  British  creditors  to  recover  debts 
previously  contracted  by  citizens  of  the  United 
States,  notwithstanding  payment  thereof  during 
the  war  into  a  state  treasury  under  a  state  law  of 
sequestration.    Ware  v.  Hylton,  3  Dal.  199. 

17.  The  '*  interest  inlands  by  debts,"  intended 
to  be  protected  by  article  5  of  that  treaty,  is  an 
interest  held  as  security  for  money  at  the  time  of 
the  treaty.     Owings  v.  Norwood,  5  Crauch,  344. 

18.  lue  treaty  saved  liens  on  land  for  debts 
owing  to  British  subjects  before  the  revolution- 
ary war.    Higginson  v.  Mein,  4  Cranch,  415. 

19.  A  defeasible  title  vested,  during  the  war 
of  the  revolution,  in  a  British-bom  suoject  who 
never  became  a  citizen,  was  completely  confirmed 
bv  the  treatv  of  1794  (8  Sts.  116).  Craig  v. 
Radford,  3  Wheat.  594. 

20.  The  treaties  of  1783  and  1794  (8  Sts.  80, 
116),  provided  for  existing  titles  only.  Blight 
V.  Rochester,  7  Wheat.  535. 

21.  The  riffhts  of  a  British  mortgagee  were 
protected  by  the  treaty  of  1794.  Hughes  v.  Ed- 
wards, 9  Wheat.  489. 

22.  Under  the  treaty  of  1783,  the  United 
States  succeeded  to  all  the  rights  of  France  in 
the  territory  now  the  state  of  Michigan,  which  ex- 
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isted  at  its  conquest  by  the  British  in  1760,  in- 
cluding the  right  to  deal  with  seigniorial  estates 
for  a  forfeiture,  for  non-performance  of  the  condi- 
tions of  the  fief.  United  States  v.  Repentiqnv,  5 
Wal.211.  J--  iry> 

23.  ^—  Mexico  —  Construction  of  Treaties 
wiih.'\  Although  the  award  of  commissioners  un- 
der the  act  of  March  3, 1849  (9  Sts.  393),  passed 
to  carry  into  effect  the  convention  between  the 
United  States  and  Mexico,  does  not  finally  settle 
the  equitable  rights  of  third  persons,  it  (^ves  a 
legal  title  to  the  person  thereby  recognized  as 
the  owner  of  the  chiim ;  and  if  he  also  has  au 
equal  equity,  his  legal  title  cannot  be  disturbed. 
Judson  V.  borcoran,  17  How.  612. 

24.  Section  8  of  the  treaty  of  Guadalupe 
Hidalgo  (9  Sts.  923),  providing  for  the  protec- 
tion of  the  rights  of  property  of  Mexican  citi- 
zens, did  not  protect  tlieir  rights  to  property  in 
Texas,  that  section  having  reference  only  to  ter- 
ritory acQuired  by  the  United  States  under  the 
treaty.    Mc Kinney  v.  Saviego,  18  How.  235. 

25.  Wliere  money  was  claimed  under  the  act 
of  1849,  §  8,  to  carry  into  effect  certain  stipula- 
tions between  the  United  States  and  Mexico,  by 
a  creditor  of  a  bankrupt  whose  assignee  was  dead, 
a  bill  by  tlie  claimant  in  behalf  of  himself  and  all 
other  creditors,  filed  within  the  time  required  by 
that  section,  and  to  which  the  new  assignee,  when 
appointed,  made  himself  a  party,  was  held  to  be 
in  compliance  with  that  act,  and  within  the  juris- 
diction of  the  circuit  court  for  the  District  of 
Columbia.    Clark  v.  Clark,  17  How.  315. 

26.  —  Spain  —  Construction  of  Treaties 
with.]  Uuder  the  Spanish  treaty  of  1795  (8  Sts. 
138),  stipulating  that  free  ships  shall  make  free 
goods,  the  want  of  a  sea-letter  or  passport,  or  of 
certificates  as  to  the  cai^  and  the  poi*t  of  de- 
parture, is  not  ^;ood  ground  for  condemnation, 
out  only  authorizes  capture  and  taking  in  for 
adjudication.     The  Pizarro,  2  Wheat.  227. 

27.  The  term  *'  subjects  "  in  article  15  of  that 
treaty  is  not  restricted  to  those  who  owe  perma- 
nent allegiance  to  the  Spanish  government,  but 
extends  to  all  persons  domicilecT  in  the  Spanish 
doTiiiuious.    76. 

28.  Under  that  treaty,  the  Spanish  character 
of  the  vessel  being  ascertained,  the  character  of 
the  cargo  cannot  be  inquired  into,  except  to  as- 
certain that  it  does  not  belong  to  Amencan  citi- 
zens,  whose  property  engaged  in  trade  with  the 
the  enemy  the  treaty  does  not  protect.    Jb. 

29.  Article  17  of  that  treaty  is  impeifcct  and 
inoperative  so  far  as  it  purports  to  give  effect  to 
passports,  because  of  the  omission  to  annex  the 
torm  of  passport  as  provided  by  that  article. 
The  Amiable  Isabella,  6  Wheat.  1. 

30.  Thus,  notwithstanding  the  provision  that 
free  ships  shall  make  free  goods,  the  proprietary 
interest  in  the  ship  must  be  proved  accoraing  to 
the  ordinary  rules  of  the  prize  court,  and,  that 
being  proved  to  be  Spanish,  the  cargo  will  be 
protected.    lb. 
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31.  The  treaty  prohibits  American  citizens 
from  takiug[  commissions  to  cruise  against  Span- 
ish vessels  in  a  'privateer,  but  not  in  a  public 
armed  vessel  of  a  belligerent  nation.  The  San- 
tissima  Trinidad,  7  Wheat.  283. 

32.  To  bring  a  case  within  article  9  of  the 
treaty  of  1819  (8  Sts.  252),  nrovidinp  for  the 
restoration  of  property  rescuea  from  pirates  and 
robbers  on  the  high  seas,  it  is  necessary  to  show 
that  what  is  claimed  comes  within  the  description 
of  vessel  or  merchandise,  tliat  it  has  been  rescued 
on  the  high  seas  from  pirates  and  robbers,  and 
that  the  asserted  proprietors  are  the  true  propri- 
etors.    The  Amistad,  15  Pet.  518. 

33.  Native  Africans,  unlawfully  kidnapped 
and  imported  into  a  Spanish  colony  contrary  to 
the  laws  of  Spain  are  not  merchandise  within  the 
meaning  of  that  article ;  nor  can  any  one  show 
that  he  is  entitled  to  them  as  tlieir  proprietor : 
nor  are  they  pirates  or  robbers,  if  they  rise  and 
kill  the  master  and  take  possession  of  the  vessel 
in  which  they  are  beine  transported,  for  the  pur- 
pose of  regaining  theirliberty.     Ih. 

34.  Native  Africans,  unlawfully  detained  on 
boai*d  a  Spanish  vessel,  are  not  bound  by  a  treaty 
between  the  United  States  and  Spain,  but  may,  as 
foreigusTS  to  both  countries,  assert  their  right  to 
their  liberty  in  our  courts.     lb. 

35.  The  claims  of  American  citizens  against 
Spain  for  which,  by  the  convention  of  February 
22.  1819,  the  United  States  undertook  to  make 
satisfaction,  and  on  which  the  commissioners  sub- 
sequently appointed  on  ratification  of  the  treaty 
(8  Sts.  252)  had  power  to  pass,  were  such  only 
as  at  that  date  were  unliquidated,  and  instalments 
of  which  had  been  presented  to  the  department 
of  state  or  to  the  American  minister.  Meade  v. 
United  States,  9  Wal.  691. 

36.  Tlie  notice  given  to  Spain  on  August  81, 
1819,  that  on  the  expiration,  without  a  ratifica- 
tion of  the  convention,  of  the  six  montlis  allowed 
by  the  convention  therefor,  all  claims  of  the 
United  States  would  stand  as  if  the  convention 
had  not  been  made,  did  not,  by  reason  of  non- 
ratification  within  that  time,  make  revocable 
the  power  which  citizens  of  the  United  States 
by  filing  their  claims  had  given  the  government 
to  make  reclamation  against  Spain  in  their  be- 
half,   lb. 

37.  The  American  minister  had  no  authority 
by  virtue  of  his  office  to  assure  the  Spanish  gov- 
ernment that  if  the  convention  were  ratified  a 
certain  liquidated  claim  would  be  paid,  and  such 
an  assurance  was  void.    lb. 

38.  A  decision  by  the  board  of  commissioners 
dismissing  the  claim  as  presented  was  a  bar  to  a 
recovery  in  the  court  of  claims ;  and  the  bar  was 
not  waived  by  a  reference  of  the  case  to  that  court 
by  congress,  after  the  court  had  once  decided 
adversely  to  the  claimant,     lb. 

39.  The  commissioners  had  power  to  decide 
conclusively  on  the  amount  and  validity  of  claims, 
but  not  on  the  conflicting  rights  of  parties  to 
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the  sums  awarded.  Ccmegyt  v.  FoMtf,  1  Pet. 
193. 

40,    Wuriemberg  —  Construction    of 

Treaty  with.']  That  provision  of  the  treatv  with 
Wurtembeig  of  April  10,  1844  (8  Sts/ 588), 
which  declares  that  citizens  or  subjects  of  each 
conntrv  may  dispose  of  personal  propert,y  in  the 
other  b^  will  or  otherwise,  and  tnat  their  lega- 
tees, being  citizens  or  subjects  of  the  other  coun- 
try, shall  succeed  thereto,  and  may  take  posses- 
sion thereof,  etc.,  at  their  pleasure,  "  paying  such 
duties  as  the  inhabitants  of  the  country  where  the 
property  lies  shall  be  liable  to  pay  in  like  cases," 
does  not  conflict  with  the  riglit  of  a  state  to  im- 
pose a  succession  duty  on  legacies  given  by  its 
naturalized  citizens,  thougli  natives  of  Wurtem- 
berg,  to  citizens  of  Wurtemberg.  Fredericbton 
V.  Louisiana,  23  How.  445. 

Alienage  as  affected  by   Treaty  totth  Swiss 
Conjfederatian. 
See  Alien,  30. 

Alienage  as  affected  by  Treaty  toith  France, 
See  Alien,  20-23. 

Alienage  as  affected  by  Treaties  toith  Great 
Britain. 
See  Alien,  19  et  seq. 

British  Treaties — Effect  on  Corporations, 
See  COBPORATION  —  EO&KIGN,  21,  22. 

China  —  November  17, 1880  —  Regulation  of 
Immigration. 
See  Chinese  Laaobsba. 

Claims  under  Treaties  not  within  General  Ju- 
risdiction of  Court  of  Claims. 
See  CouBT  of  Claims  —  Jubisdiction, 
23  et  seq. 

Construction — Federal  Question, 

See  Ebbob  to  State  Coubt  —  Jubisdic- 
TION,  115,  115. 

Great  Britain,   1783  ~  Limitations  —  Time 
previous  to  Revolution. 

See  Limitation  —  Ezcbftioks  and  Ih- 

TEBBUPTIONS,  67. 

Indian  Treaties  —  In  general. 
See  Indians,  33,  37  et  seq. 

Louisiana  —  Cession  by  France  —  When  it 
took  effect — Construction. 
See  Louisiana,  1,  2. 

Mexico  —  Claims  Commission, 
See  Pbesident,  4. 

Necessary  to  enable  Alien  to  inherit. 
See  Alien,  19,  29. 

Ottoman   Empire  —  Concession    to    United 
States  of  Right  to  Consular  Courts. 
See  CoNSULAB  Coubts. 

Portugal  —  TVeaty  of  l^AI^— -Effect  on  Right 
to  impose  Discriminating  Duties  in  Certain 
Cases. 
See  Duties  —  CLASsincATioN,  72. 
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Pantal  Treaty  of  1874  with  Berne  prokUtits 
Introduction  of  Dutiable  Articles  by  Mail. 
See  Duties  —  Penalties  and  Fohpeit- 

UBES,  14. 
Power  of  Government  to  acquire  Territory, 
See  United  States  —  In  genebal,  7  ^ 
seq. 

Spain  —  France  —  Treaties  ceding  the  Flori- 
das,  Louisiatia,  California,  etc,  —  Cotistruc- 
tion.  Effect,  etc. 
See  Lands  of  United  States  —  Grants 
FBOM  Former  Governments. 

TBS8PA88  —  In  general  —  Trespass  to  fry  Tide 
—  Trespass  for  Mesne  Profits.']  The  importer 
of  goods  bas  constructively  such  possession 
thereof  that,  after  he  has  duly  offered  to  enter  the 
goods  and  pay  the  duties,  he  may  maintain  tres- 
pass for  a  wrongful  taking  thereof.  Conard  v. 
Pacific  Insurance  Co.,  6  Fet.  262. 

2.  If  the  plaintiff  in  an  attachment  give  to  the 
officer  a  bond  of  indemnity,  to  induce  him  after 
levy  to  hold  the  goods  of  a  stranger  to  the  writ, 
he  thereby  becomes  a  joint  trespasser  with  the 
officer  as  to  all  that  is  done  with  the  goods  after- 
wards.   Lovejoy  v.  Murray,  3  Wal.  1. 

3.  in  trespass  de  bonis  asportatis,  which  is  a 
transitory  action,  it  is  not  necessary  to  ky  the 
true  venue,  but  only  the  venue  of  the  place  of 
trial  under  a  videlicet,  McKenna  v.  Fisk,  1 
How.  241. 

4.  In  an  action  of  trespass  de  bonis  asportatis, 
where  the  issue  is  on  the  plaintiff's  ownership  of 
the  property,  evidence  tending  directly  to  prove 
that  an  alleged  sale  on  which  the  plaintiff  relied 
was  fraudulent  is  pertinent  to  the  issue  and 
should  be  admitted.  Deitsch  y.  Wiggins,  15 
Wal.  639. 

5.  In  trespass  against  several  defendant^  the 
court  will  not  direct  an  acquittal  of  one  of  them, 
nor  permit  the  jury  to  retire  to  pass  on  his  guilt 
alone,  in  order  that  if  he  be  found  not  guilty  the 
other  defendants  may  use  him  as  a  witness,  where 
there  is  any  evidence  against  him  which  should 
go  to  the  jury.     Castle  v.  BuUard,  23  How.  172. 

6.  A  mere  judgment  against  a  trespasser, 
without  satisfaction  or  that  which  the  law  must 
consider  such,  is  no  bar  to  a  suit  against  a  joint 
trespasser  for  the  same  trespass.  Lovejoy  v. 
Murray,  3  Wal.  1. 

7.  One  who  passes  over  a  wharf  over  which 
the  public  has  been  accustomed  to  pass  cannot 
be  deemed  a  trespasser,  although  the  wharf  is  no 
lon^r  used  for  the  purpose  of  passaf^,  no  notice 
havmg  been  given  of  the  chan^.  New  Orleans, 
Mobile,  ff  Chattanooga  Railroad  Co.  v.  Manning, 
15  Wal.  649. 

8.  In  Iowa,  where  an  occupant  of  land  under 
color  of  title  is  the  owner  of  valuable  improve- 
ment s  which  he  makes  in  good  faith,  the  owner- 
ship of  the  land  is  immaterial  in  an  action  for 
their  wilful  or  negligent  destruction.  .  Milwaukee 
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Sr  St.  Paul  Railway  Co.  v.  Kellogg,  94  U.  S. 

469. 

9.  Where  timber  is  cut  by  a  trespasser,  the 
property  remains  in  the  owner  of  the  laud,  aud 
may  be  pursued  wherever  it  is  carried.  Schulen' 
berg  v.  aarriman,  21  Wal.  44. 

10.  If  an  equitable  title  be  merged  in  a  grant, 
the  person  entitled  thereunder  can  have  no  relief 
for  a  trespass  in  equity.  Preston  v.  Tremble,  7 
Cranch,  354. 

U.  Under  the  law  of  Texas  by  which  a  second 
action  of  trespass  to  try  title  may  be  begun 
within  a  year  where  a  first  action  is  dismissed, 
the  claim  of  the  plaintiff  is  not  barred  hi  an  ac- 
tion against  him  within  the  year  by  the  defend- 
ant.   Brownsville  v.  Cavazos,  100  U.  S.  138. 

12.  The  process  act  of  May  19,  1828  (4  Sts. 
278),  adopted  the  Alabama  statute  of  1821,  sub- 
stituting an  action  of  trespass  for  ejectment,  to 
try  the  titles  to  land.  Sears  v.  Eastbum,  10 
How.  187. 

13.  In  an  action  of  trespass  to  try  title,  the 
plaintiff  cannot  put  in  eviaence  the  deed  of  a 
married  woman  not  acknowledged  in  such  man- 
ner as  to  pass  her  title  until  after  the  commence- 
ment of  the  suit.  Hollingsworth  v.  Flint,  101 
U.  S.  591. 

14.  Where,  from  the  inspection  of  a  deed,  it  is 
apparent  that  it  does  not  embrace  the  laud  in 
controversy  in  the  suit  to  try  title,  on  the  trial  of 
which  it  is  offered  in  evidence,  it  is  properly  ex- 
cluded. It  cannot  be  contended  that  it  was  for 
the  jury  to  say  whether  it  embraced  the  same 
land.     lb. 

15.  The  record  of  a  recovery  in  ejectment  is 
proof  prima  facie  of  the  title  and  possession  of 
the  plaintiff,  lu  trespass  for  mesne  profits  a^inst 
one  who,  although  not  a  nominal  party  in  the 
ejectment,  really  defended  as  hindlord.  Chirac 
V.  Reinecker,  2  Pet  613. 

Actual  Possession  or  Receipt  of  Rent  Prima 
Facie  Evidence  of  Title,  etc. 
See  Ejectment  —  In  general,  20. 

Army  Officer —  When  liable  for. 

See  Army,  31-34. 
Damages  —  Measure  of —  Various  Cases. 

See  Damages,  33  et  seq. 

Federal  Courts  —  Jurisdiction  in  Trespass  de 

Bonis,  alUiough  Trespass  committed  Abroad. 

See  Federal  Courts  —  Jurisdiction,  7. 

General   Issue    in    Action  for  Nuisance  — 
Effect  —  TUle  not  in  Issue  —  Evidence. 
See  Judgment  —  Conclusiveness,  143. 

Internal  Revenue  —  Certificate  of  Probable 
Cause  —  Non  return    of   Goods  seized  — 
Action  does  not  lie. 
See   Internal   Revenue  —  Remedies 
FOR  Illegal  Exaction,  8. 

Marshal  —  Action  against,  does  not  disturb 
Possession  of  Court. 
See  Court  —  In  general,  51. 
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Marshal  —  A  ction  against,  for  Illegal  Levy — 
Measure  of  Damages. 
See  Marshal,  25. 

Marshal  —  Action  in  State  Court  against,  for 
Seizure  under  Warrant  in  Bankruptcy  — 
Not  enjoined  by  Circuit  Court, 
See  Injunction,  25. 

Menie  Profits  —  Against  Landlord  in  Fact 
and  Real  Defendant  in  Ejectment. 
See   Mesne    Profits    and    Improve- 
ments, 3. 

Officer  —  Action  against  — Seizing  for  Forfeit- 
ure  —  Decree    of    Restitution    conclusive 
against  Forfeiture, 
See  Judgment  —  Conclusiveness,  81. 

Railroad  Company  —  Liability  for  Injury  to 
Trespasser. 
See  Railroad  —  Company,  13. 

Reference  of  Cause  —  What  w  open. 

See  Arbitration  and  Reference,  7. 

Taking,     detaining,    and   converting — Plea 
Justifying  taking  and  detaining,  good. 
See  Pleading  —  Plea  to  Merits,  1. 

United  States  may  maintain  Trespass  qu,  cl. 
See  IJNiTED  States  —  Suits,  6. 

TBIAL  —  Court —  Trial  by  —  In  general. 
See  Trial  — Trial  by  Court. 

Evidence  —  Introduction  -.—  In  general. 

See  Trial — Introduction  of  Evidence. 

Jury  —  Trial  by  —  In  general. 
See  Trial  —  Trial  by  Jury. 

Regulation  of  Trials  —  In  general. 
See  Trial  —  Regulation. 

Review  —  In  general. 

See  Error;  Exceptions;  Judgment  — 
Opening  and  Reversal;  New  Trial. 

What  is,  within  Meaning  of  Removal  Acts, 
See  Removal,  101,  10:^. 

TBIAL  —  IHTBODirGTIOir    07    EVIDKHCB  — 

Order    of    Introduction  —  Correction    of 
Errors. 

See  pi.  1-11. 

Objections  —  When  and  how  made  —  When 
waived —  Demurrer  to  Evidence. 
See  pi.  12-30. 

Production  and  Proof  of  Documents —  Notice 
to  produce. 
See  pi.  31-42. 


Order  of  Introduction —  Correction 


ofEiTors.']  The  order  in  which  evidence  shall 
be  introduced  is  matter  of  discretion  of  the  court, 
rather  than  of  strict  right.  Wood  v.  United 
States,  16  Pet.  342. 

2.  The  tim%  and  the  order  of  the  introduction 
of  evidence  are  matter  of  practice,  within  the  dis- 
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cretion  of  the  trial  court,  the  decision  of  which 
is  not  revisable  on  error.  PhUatJelphia  jr  Tren- 
ton Raibroail  Co,  v.  Stimpson,  14  Pet.  44S. 

3.  To  refuse  evidence  offered  in  rebuttal  which 
should  have  been  introduced  as  evidence  in  chief 
is  a  matter  in  the  discretion  of  the  court,  with 
which  the  supreme  court  will  not  interfere.  John- 
ston  y.  Jones,  1  Black,  209. 

4.  An  agent  may  be  asked  whether  he  was 
agent  for  a  party,  before  the  introduction  of  evi- 
dence  of  the  manner  of  creating  his  agency. 
Conard  v.  Atlantic  Insurance  Co.,  1  Pet.  3S6. 

5.  An  agreement  purportiug  to  have  been  made 
by  an  agent  may  be  proved  before  the  introduc 
tion  of  evidence  of  his  authority.  Metropolis 
Bank  v.  Guttschlick,  14  Pet.  19. 

6.  Whether  there  is  such  proof  of  agency  as 
to  warrant  the  admission  of  the  acts  and  declara- 
tions of  the  agent  in  evidence,  is  a  preliminary 
question  for  the  conrt  United  States  v.  Cli" 
quoCs  Champagne,  3  Wal.  114. 

7.  A  deed  which  refers  to  a  plat  for  one  of  the 
boundary  lines  may  be  read  in  evidence  without 
production  of  the  plat,  subject  to  an  identification 
of  the  line  by  competent  evidence  in  coarse  of  the 
trial.     Deery  v.  Cray.  10  Wal.  263. 

8.  A  party  who  offers  evidence  for  a  particu- 
lar purpose  can  sustain  his  right  to  introduce 
it  only  by  showing  it  to  be  admissible  for  that 

Kurpose.  He  cannot  prevail  in  a  court  of  equity 
y  showing  it  to  be  admissible  for  some  other 
purpose.  Philadelphia  jr  Trenton  Railroad  Co, 
V.  Stimpson,  14  Pet.  448. 

9.  Where  to  an  action  against  a  partnership 
for  debt  the  defence  of  one  is  that  the  firm  name 
attached  to  the  agreement  declared  on  was  signed 
by  the  other  after  dissolution  and  without  au- 
tliority,  the  paper  may  be  read  in  evidence  snb- 
j.^ct  to  proof  to  be  introduced,  and  there  is  no 
error  wnere  subsequent  ratification  is  afterwards 
proved.     Kelly  v.  Crawford,  5  Wal.  785. 

10.  Evidence  may  be  admissible  in  rebuttal 
which  would  not  be  admissible  otherwise.  Zach- 
arie  v.  Franklin,  12  Pet.  151. 

U.  Where  the  court  erroneously  admits  inad« 
missible  testimony,  it  may  afterwards,  in  couise 
of  the  trial,  properly  withdraw  it  from  the  jury. 
Specht  V.  Howard,  16  Wal.  564. 

12.  —  Objections  —  When  and  how  made 
—  When  waived  —  Demurrer  to  Evidence.] 
Where  the  objection  is  general,  the  court  may 
overrule  it  and  admit  the  evidence,  if  any  part  of 
it  is  admissible  for  anv  purpose.  The  objection 
should  be  specific.  Moore  w.  Metropolis  Bank, 
13  Pet.  302;  United  States  v.  McMasters,  4 
Wal.  680. 

13.  It  is  not  error  to  admit  evidence  objected 
to  generally,  if  admissible  for  any  purpose.  The 
objecting  party  should,  in  such  case,  pray  for  in- 
structions limiting  the  effect  of  the  eviaence  to  the 
specific  purpose  tor  which  the  evidence  is  admis- 
sible.   KeUy  V.  Morris,  6  Pet.  622. 
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14.  An  objection  to  a  copy  of  a  deposition,  on 
tlie  ground  tliat  it  is  not  the  original,  is  too  indefi- 
nite to  let  in  argument  that  the  wituess  is  alive, 
that  another  deposition  should  have  been  taken  in 
phice  of  the  lost  one,  and  that  secondary  evi- 
dence  is  inadmissible  to  prore  its  contents.  Bur. 
ton  V.  Driggs.p  Wal.  125. 

15.  An  objection  to  a  proper  question  does 
not  avail  as  against  an  answer  which  ^oes  beyond 
the  Question  and  is  improper.  A  special  objection 
should  be  taken  to  the  answer.  Gould  v.  Day, 
94  U.  S.  405. 

16.  It  is  an  irregularity  to  permit  a  defendant 
to  interject  into  the  plaintiff's  case  testimony  on 
the  merits  of  the  defence,  in  support  of  an  objec- 
tion to  evidence  for  irrelevancy.  United  States 
V.  Hunt,  105  U.  S.  183. 

17.  Objection  in  ejectment  to  a  letter  offered 
as  evidence  of  license,  on  the  ground  that  it  is  a 
deckratiou  hj  the  plaintiff  of  his  own  rights, 
covers  an  objection  that  it  does  not  appear  to 
have  been  received  and  acted  on  at  the  time 
of  the  entry.  Smith  v.  Shoemaker,  17  Wal. 
630. 

18.  Whero  specific  objections  are  made  to  the 
admission  of  evidence,  all  others  are  waived. 
Evanston  v.  Gunn,  99  U.  S.  660 ;  Belk  v.  Mea- 
gher,  104  U.  S.  279. 

19.  Objections  to  a  deposition  because  of  de- 
fects and  irregularities  which  might  be  obviated 
by  retaking  it,  must  be  made  before  the  trial  is 
begun,  or  they  will  be  deemed  waived.  Doane  v. 
Glenn,  21  Wal.  33. 

20.  If  a  release  of  a  witness  to  remove  in- 
competency by  reason  of  interest  be  admitted  in 
evidence  without  objection,  any  objection  on  the 
ground  of  want  of  proof  of  execution  will  be 
deemed  to  have  been  waived,  and  cannot  after- 
wards be  made  on  error.  Downey  v.  Hicks,  14 
How.  240. 

21.  A  variance  between  the  declaration  and 
the  instrument  declared  on  can  be  taken  advan- 
tage of  only  on  the  trial.  Gorman  v.  Lenox,  15 
Pet.  115. 

22.  An  objection  of  variance  between  allega- 
tion and  proof  must  be  taken  when  the  evidence 
is  offered ;  if  not  taken  until  after  the  evidence 
is  closed,  it  will  be  too  late.  Roberts  v.  Crrciham, 
6  Wal.  578. 

23.  On  a  demurrer  to  the  evidence,  every- 
thing that  the  jury  might  reasonably  infer  from 
the  evidence  is  to  be  considered  as  admitted. 
United  States  Bank  v.  Smith,  11  Wheat.  171. 

24.  The  court,  on  such  demurrer,  mav  render 
judgment  against  the  demurring  party,  if,  on  any 
view  of  the  facts  and  under  any  inference  which 
the  law  could  warrant,  the  jury  might  have  found 
against  him.  Thornton  v.  Washington  Bank,  3 
Pet.  36. 

25.  Judgment  will  be  given  against  the  party 
demurring,  if  on  the  evidence  it  would  have  been 
competent  for  a  jury  to  have  found  a  verdict 


IBIAL — IHTBODirGTIOir  OP  EVUDEHOB  —  con- 
tinued. 

against  him.  Pawling y.  United  States,  4  Cranch, 
219 ;  Chinoioeth  v.  Haskell,  3  Pet.  92. 

26.  And  this,  although  on  the  whole  the  court 
may  be  of  opinion  that  a  verdict  in  his  favor 
would  have  been  more  satisfactory.  Pawling  v. 
United  States,  4  Cranch,  219. 

27.  A  demurrer  to  evidence  is  not  allowable 
where  the  demurring  party  denies  the  truth  of  the 
opposing  evidence,  and  offers  evidence  in  con- 
tradiction thereof.  Fowle  v.  Alexandria,  11 
Wheat,  320.  And  see  Young  v.  Black,  7  Ci-anch, 
565.  . 

28.  Issue  cannot  be  joined  on  a  demurrer  to 
evidence  where  there  is  any  matter  of  fact  in 
controversy.     lb. 

29.  Judgment  cannot  be  rendered  on  a  de- 
murrer to  evidence  until  there  be  a  joinder  in 
demurrer.    lb, 

30.  It  is  in  the  discretion  of  the  court  whether 
or  not  to  compel  a  party  to  join  in  demurrer  to 
evidence.     Young  v.  Black.  7  Cranch.  565. 

31.  Production  and  Proof  of  Documents 

—  Notice  to  produce.]  A  party  cannot  protect 
himself  from  producing  his  ledger  by  alleging 
that  it  contains  entries  m  the  same  account  prior 
to  the  time  in  question,  althousrh  such  prior  en- 
tries are  not  to  be  inspected.  Harding  v.  Handy, 
11  Wheat.  103. 

32.  It  is  not  competent  for  a  party  to  insist 
on  the  effect  of  part  of  a  document  without  giving 
the  other  party  the  benefit  of  pertinent  facts  ap- 
pearing in  other  parts  of  the  same  instrument. 
Greenleafy.  Birth,  5  Pet.  182. 

33.  Instruments  under  seal,  purportiug[  to  be 
executed  in  the  presence  of  a  subscrioing  witness, 
must  be  proved  by  his  testimony,  or  his  absence 
must  be  accounted  for;  and  consent  that  the 
original  paper  be  taken  out  of  court  during  the 
trial,  ana  a  copy  left,  will  not  dispense  witli  an 
observance  of  the  rule.  Clarke  v.  Courtney,  5 
Pet.  319. 

34.  In  Texas,  under  the  statute  of  May  18, 
1846,  a  certified  copy  of  the  record  of  a  lost  deed, 
to  be  admissible  in  evidence,  must  be  filed  with 
the  papers  in  the  cause  three  days  before  the 
beginning  of  the  trial ;  but  afiidavit  of  the  loss  of 
the  original,  which  the  statute  i*eauires,  need  not 
be  filed  until  the  trial.  Hannct  v.  Barton,  16 
Wal.  166. 

35.  Where  a  statute,  like  the  Texas  statute, 
limits  the  time  within  which  must  be  filed  an 
affidavit  of  belief  that  an  instrament  is  forged 
which,  but  for  the  affidavit,  might  be  offered  in 
evidence  without  proof  of  execution,  the  instru- 
ment being  filed  m  court  and  notice  given,  an 
affidavit  filed  aHier  the  time  limited  is  filed  too 
late.     McPhaul  v.  Lapsley,  20  Wal.  26i. 

36.  If  the  execution  of  the  original  paper  be 
admitted,  and  it  be  in  the  defendant's  possession, 
a  copy  in  the  defendant's  handwriting  is  admis- 
sible, without  notice  to  produce  the  original. 
Carroll  v.  Peake,  1  Pet.  18. 


1901 


DIGEST  OP  DECISIONS. 


1902 


TBIAL — UTIBODXrcnOH  OF  EVUDJUICK  —  con- 
tinued. 

37.  Au  affidavit  of  a  party,  stating  Lis  impres- 
sion that  he  destroyed  a  written  paper,  believing 
it  to  be  of  no  further  use,  and  that,  if  he  did  not 
so  destroy  it,  it  was  lost  or  mislaid,  is  sufficient, 
in  the  absence  of  evidence  of  fraudulent  suppres- 
sion, to  authorize  the  adnussion  of  secondary 
evidence  of  its  contents.  Riggs  y.  Tagloe,  9 
Wheat.  483. 

38.  A  rule  of  court  providing  that  proof  of 
the  execution  of  an  instrument,  or  the  hand- 
writ  iug  of  the  opposite  party,  shall  be  dispensed 
with,  nuless  an  affidavit  is  filed  "denying  the 
same,"  does  not  preclude  proof  of  execution  on  a 
day  other  than  tue  day  or  the  apparent  date  of 
the  instrument.    Ames  v.  Quimby,  106  U.  S.  342. 

39.  Nor  proof  that  a  paper  purporting  to  be 
a  duplicate  is,  in  fact,  dissimilar.    lb. 

40.  It  is  not  necessary  to  the  admission  of 
evidence  that  a  letter  containing  notice  of  non- 
payment was  put  into  the  post-office  directed  to 
the  iudorser  at  his  place  or  residence,  that  pro- 
duction of  the  letter  should  be  first  demanaed. 
Lindenberger  v.  Beally  6  Wheat.  104. 

41.  Judgment  of  nonsuit  should  not  be  ren- 
dered under  section  15  of  the  judiciary  act  of  1 780, 
for  a  failure  to  produce  books  on  mere  notice, 
but  only  where  taere  has  been  a  motion  for  an 
order  to  produce,  and  an  order  thereon,  which 
has  been  disobeyed.  Thompson  v.  Selden,  20 
How.  19 1. 

42.  Where,  upon  notice,  a  party  produces 
a  written  instrument  at  the  trial,  and  offers  to 
verify  it  by  his  oath,  the  party  who  calls  for  it 
cannot  refuse  to  use  it  and  introduce  a  copy  in 
the  first  instance,  on  a  mere  assertion  that  it  is 
not  genuine,  although  when  it  is  introduced  he 
may  show  wherein  it  is  defective  or  erroneous. 
Sliu  V.  Huidekoper,  17  Wal.  384. 

AdmissibilUy,  etc.,  of  Evidence  —  In  general. 
See  Evidence. 

Competency,  Examination,  etc.,  of  Witnesses 

—  In  general. 
See  Witness. 

Deposition  —  Generil   Objection  to  reading 
disregarded  on  Error. 
See  Afpeil  and  Ekrob  —  P&oceedikgs 

ABOVE,  245. 

Deposition  —  Objection  not  made  on  Motion 
to  suppress,  not  open. 
See  DErosiTioN,  37  et  seq. 
Demurrer  to  Evidence  —  Result  of  Defect. 
See  Appeal  and  Ebrob —  Paoceedinos 

ABOVE,  495. 

Exceptions  —  How  taken. 

See  Exceptions,  19  et  seq. 

Immaterial  or  Irrelevant  Evidence — Admission 

—  Exclusion  of  Evidence,  etc. —  As  Ground 
for  Reversal. 

See  Appeal  and  Errob — Pboceedings 
ABOVE,  453  et  seq. 
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Objections  to  Admission  of  Evidence  not  made 
—  Waived. 
See  Appeal  and  Errob  —  Proceedings 
ABOVE,  262  et  seq. 


IBIAL  —  BEOULAHOir  —  In  general  —  Agree- 
ments between  Counsel  —  Right  to  Open  and 
Close.'y  Although  it  is  the  duty  of  the  court, 
when,  in  the  course  of  a  trial,  a  right  is  asserted 
on  one  of  two  grounds  both  of  which  cannot  be 
maintained,  to  guard  against  surprise  to  the  oppo- 
site party  through  any  change  of  choice  between 
them,  it  is  a  matter  of  practice  and  discretion, 
and  not  for  a  writ  of  error.  Turner  v.  YcAes, 
16  How.  14. 

2.  Under  the  act  incorporating  the  Bank  of 
Alexandria,  providing  that  in  suits  brought  by 
the  bank,  on  notes  made  ne»>tiable  therein,  an 
issue  should  be  made  up,  and  a  trial  had,  at  the 
return  term,  it  was  held,  the  appearance  day  in 
Virginia  for  all  process  being  tue  day  after  the 
tenn,  that  in  sucn  a  suit  the  court  below  might 
rule  the  defendant  to  a  trial  at  the  return  term. 
Younay.  Alexandria  Bank,  5  Cranch,  45. 

3.  Where  an  agreement  stipuhited  that  certain 
records,  etc.,  minit  be  filed  at  any  time  before 
trial,  and  after  the  case  was  called  for  trial  and 
the  plaintiff  had  stated  his  case,  but  before  the 
introduction  of  evidence,  further  hearing  was 
postponed,  and  before  the  introduction  of  evidence 
on  the  day  to  which  the  postponement  was  had, 
records  were  filed,  it  was  held  that  they  were 
seasonably  filed,  even  thoueh  the  judge  said  that 
he  considered  the  trial  as  having  begun  on  the 
day  the  case  was  first  called.  Mutual  Life  In- 
surance Co.  V.  Harris,  97  U.  S.  331. 

4.  Parties  who  have  agreed  to  the  appointment 
of  a  receiver  are  concluded  by  their  agreement, 
and  bound  hv  an  order  makiug  the  appointment. 
Liale  Rock  Water-works  Co.  v.  Barret,  103  U.  S. 
516. 

5.  The  right  to  open  and  close  is  so  far  de- 
pendent on  the  discretion  of  the  court,  that  its 
ruling  in  reference  thereto  will  not  be  reviewed  by 
the  supreme  court.  Day  v.  Woodworth,  13  How. 
363 ;  Hall  v.  Weare,  92  U.  S.  728. 

Exceptions  —  In  general. 
See  Exceptions. 

Exactions,  to  avail,  must  be  taken  at  Trial. 
See  Exceptions,  19  et  seq. 

Irregularities  in  the   Trial  for  which  New 
Trial  will  be  awarded.  ' 

See  New  Trial,  7  ct  seq. 

Mandamus  will  not  issue  to  cofUrol  Proceed' 
ings  on  Trial, 
See  Mandaicus,  39  et  seq. 

Separate  Trials  of  Persons  jointly  indicted* 
See  Cbiiunal  Procedure,  8. 
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TBIAL  —  TBIAL  BT  COUBT  —  Practice  —  Rec- 
ord—  Review  on  Error.]  On  the  trial  of  a  case 
at  law  by  the  court,  without  a  jurj,  counsel  should 
state  the  legal  propositions  on  which  they  rely, 
and  the  court  suould  put  its  rulings  thereon  on 
the  record,  in  order  tnat  the  points  of  law  may 
be  properly  presented  to  the  appellate  court. 
Artnurs  v.  Hart,  17  How.  6. 

2.  If  the  parties  to  a  common-law  action  waive 
a  trial  by  jury  abd  submit  the  cause  to  the  court 
for  a  decision  as  to  both  hiw  and  fact,  the  court 
sits  rather  as  arbitrator  than  as  judge,  and  its 
decision  cannot  be  taken  up  for  review  by  writ  of 
error.     Campbell  v.  Boyreau,  31  How.  223. 

3.  The  practice  under  the  act  of  March  3, 
1865  (13  Sts.  601),  providing  for  the  waiver  of  a 
jnrv  on  trials  at  law,  and  prior  thereto,  stated. 
Kearney  v.  Case,  12  Wal.  275  ;  Miller  v.  Brook- 
lyn Life  Insurance  Co.,  Id.  285. 

4.  Where  a  case  properly  triable  by  jury  is 
tried  by  the  court  under  that  act,  a  party  who 
desires  a  review  of  the  law  of  the  case  must  have 
a  finding  in  the  nature  of  a  special  verdict,  or 
prefer  a  request  to  charge,  raising  the  proper 
points.  Norris  v.  Jackson,  9  WaT  125 ;  Cod- 
dington  v.  Richardson,  10  Wal.,  616;  Miller  v. 
Brooklyn  Life  Insurance  Co.i  12  Wal.  285; 
Springfield  Fire  ff  Marine  Insurance  Co.  v. 
Sea,  21  Wal.  158 ;  Marlinton  v.  Fairbanks,  112 
V.  S.  670. 

5.  The  court  cannot  infer  from  an  agreed 
statement  of  facts  a  substantive  fact  not  agreed, 
although  in  such  circumstances  a  jury  might  be 
warranted  in  finding  it.  Binney  v.  Chesapeake 
{r  Ohio  Canal  Co.,  8  Pet.  2U. 

Court — Trial  by,  without  Waiter  of  Jury, 
not  Ground  for  Collateral  Impeachment  of 
Judgment. 

Sse  Judgment  —  Ck)NCLUsiYENB88,  64. 

Exception  —  What  is  Matter  of 
Sec  Exceptions,  10,  52. 

Waiver  of  Jury —  Causes  removed  from  State 
Court, 
See  Removal  of  Causes,  130. 


TBIAL  —  1BIAL  BT  JUBT  —  Proceedings,  in 
general  —  Directing  Verdict. 
See  pi.  1-18. 

Submission  of  Issue  —  What  should  be  sub- 
mitted. 

See  pi.  19-30. 

Instructions  —  In  general — What  necessfxry 
—  What  proper. 
See  pi.  31-45. 

Instructions — Requests —  Waiver  of  Objec- 
tions. 
See  pi.  46-55. 

Instructions  —  A  bstract  Questiom  —  Matters 
not  in  Evidence. 
See  pi.  66-67. 
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Instructions  —  Weight  and  Sufficiency  of  Evi- 
dence —  Province  of  Jury  —  Omissions. 
See  pi.  68-95. 

Verdict  —  Construction  —  SpeeicU  Verdicts  — 
Sufficiency —  Void  and  Defective  Verdicts 
—  Amendment  —  Bringing  in  —  Polling 
Jury. 

See  pi.  96-115. 

1.  Proceedings,  in  general  —  Directing 

Verdict.']  The  court  may  discharee  the  jury 
whenever  in  its  opinion  it  is  manifes%  necessary, 
or  whenever  otherwise  the  ends  of  justice  would 
be  defeated.  United  States  v.  Perez,  9  Wheat. 
579. 

2.  The  jury  may  be  instructed  to  find  for  the 
defendant  where,  should  the  verdict  be  against 
him,  the  court  would  set  it  aside.  Baltimore  jr 
Potomac  Railroad  Co.  v.  Jones,  95  U.  S.  439  ; 
Griggs  v.  Houston,  104  U.  S.  553. 

3.  Or  for  the  plaintiff  in  the  like  case.  Ander- 
son County  Commissioners  v.  Beat,  113  U.  S.  227. 

4:  Where  the  evidence  adduced  by  the  plain- 
tiff, with  all  the  inferences  that  a  jury  justifiably 
could  draw  from  it,  is  insufficient  to  support  a 
verdict  in  his  favor,  the  court  may  direct  a  ver- 
dict for  the  defendant.  Pleasants  v.  Fant,  22 
Wal.  116 ;  Randall  v.  Baltimore  ff  Ohio  Rail- 
road Co.,  109  U.  8. 478. 

5.  Where  it  is  apparent  that  a  verdict  for  the 
plaintiff  in  an  action  on  municipal  bonds  void  in 
the  hands  of  one  other  than  a  bona  fide  holder 
for  value  could  not  be  sustained,  the  evidence 
showing  him  not  to  be  such  a  holder,  it  is  not 
error  to  direct  a  verdict  for  the  defendant.  Stewart 
V.  Lansing,  104  U.  S.  505. 

6.  Where  the  plaintiff  has  the  burden  of  proof, 
and  the  whole  evidence  taken  together  does  not 
sustain  it,  the  only  direct  evidence  being  to  the 
contrary,  a  verdict  for  the  defendant  is  properly 
directed.     Herbert  v.  Btttler,  97  U.  S.  319. 

7.  An  instruction  to  find  for  the  defendant 
cannot  properly  be  given  where  the  functions  of 
the  jury  would  be  thus  usurped,  —  where  the  law 
on  the  undisputed  evidence  would  not  preclude  a 
recovery.  New  York  Central  jr  Hudson  River 
Railroad  Co.  y.  Fraloff,  100  U.  S.  24. 

8.  A  direction  to  find  for  the  defendant  may 
be  given  only  where  the  evidence  is  such  as  to 
leave  no  room  to  doubt  as  to  what  the  finding 
should  be.    Pence  v.  Langdon,  99  U.  S.  578. 

9.  Where  evidence  is  conflicting,  a  peremptory 
instruction  to  the  jury  to  find  for  the  defendant  is 
erroneous.  Moulor  v.  American  Life  Insurance 
Co.,  101  U.  S.  708. 

10.  Where  the  conflict  of  evidence  is  great,  it 
is  not  error  to  refuse  to  direct  a  verdict  for  the 
defendant.     Klein  v.  Russell,  19  Wal.  433. 

11.  The  court  may  instruct  that  there  is  not 
sufficient  evidence  to  authorize  a  finding  for  the 
plaintiff,  but  only  where  there  is  in  fact  no  evi- 
dence to  support  his  claim.  Richardson  v.  Boston, 
19  How.  263. 
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12.  If  there  be  no  dispute  as  to  the  facts,  the 
court  may  instruct  the  jury  that  the  evidence 
does  not  warrant  a  verdict  for  the  plaintiff,  if  such 
be  the  law  on  the  fieusts.  Toiand  v.  Sprague,  12 
Pet.  300. 

13.  Where  the  opening  statement  of  the  pUun- 
tiff's  counsel  shows  that  the  contract  in  suit  is 
void,  as  in  violation  of  law  or  against  public  policy, 
the  court  may  direct  a  verdict  for  the  defendant. 
Oscanyan  v.  Winchester  Repeating  Arms  Co., 
103  U.  S.  261. 

14.  So,  whenever  the  nature  of  the  contract 
may  become  apparent,  although  its  invalidity  is 
not  pleaded.    lb. 

15.  Where  a  clear  case  is  made  out  for  the 
plaintiff,  and  there  is  no  defence,  or  only  an  in- 
valid one,  it  is  not  error  to  instruct  the  jury  to 
find  for  the  plaintiff,  if  they  find  the  facts  which 
the  evidence  affirms.  Dwyer  v.  Dunbar,  5  Wai. 
318. 

16.  In  the  absence  of  any  evidence  to  contra- 
dict or  vary  the  case  made  by  the  plaintiff,  it  is 
not  error  for  the  court,  when  the  legal  effect  of 
his  evidence  warrants  a  verdict  for  him,  so  to 
charge  the  jury.  Hendrick  v.  Lindsay,  93  U.  S. 
14f3. 

17.  Where  the  credibility  of  the  evidence  and 
all  material  facts  are  Isft  to  the  jury,  it  is  not 
error  to  give  instructions  to  find  for  one  of  the 
parties  on  a  belief  in  what  would  require  such  a 
verdict.     StUt  v.  Huidehoper,  17  Wal.  384. 

18.  Whore  the  evidence  on  an  issue  in  abate- 
ment is  all  in  favor  of  the  plaintiff,  the  court  may 
direct  the  jury  to  find  in  his  favor.  Grand  Chute 
v.  Winegar,  15  Wal.  355. 

19.  Submission  of  Issue  —  What  should 

be  submitted'^  Where  there  is  any  evidence, 
whether  weak  or  strong,  whidi  tends  to  prove 
the  issue,  it  must  be  submitted  to  the  jury.  Hick- 
man V.  Jones,  9  Wal.  197.  And  see  Manchester 
V.  Ericsson,  105  U.  S.  347. 

20.  The  test  of  whether  a  case  on  the  evidence 
should  be  submitted  to  a  jury,  is  not  whether 
there  is  auy  evidence,  but  whether  there  is  evi- 
deuce  on  wliicli  the  jury  may  found  a  verdict. 
Marion  County  Commissioners  v.  Clark,  94  U.  S. 
27S. 

21.  A  case  should  not  be  withdrawn  from  the 
jury,  unless  the  facts  are  undisputed,  or  the  testi- 
mony is  of  such  a  conclusive  character  that  a 
verdict  in  couflict  therewitii  would  be  set  aside. 
Phanix  Insurance  Co.  v.  Doster,  106  U.  S.  30. 

22.  Where  a  cause  fairly  depends  on  the  effect 
or  weight  of  testimony,  it  should  not  be  with- 
drawn from  the  jury ;  not  unless  the  testimony 
be  of  such  a  conclusive  character  that  the  court 
would  be  com|)elled  to  set  aside  n  verdict  ren- 
dered in  opposition  to  it.  Connecticut  Mutual 
Life  Insurance  Co.  v.  Lathrop,  111  U.  S.  612. 

23.  Although,  whenever  the  evidence  is  not 
legally  sufficient  to  warrant  a  recovery,  the  jury 
should  be  so  instructed,  yet  if  there  be  evidence 
from  which  they  may  draw  an  inference,  the  case 
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should  not  be  taken  from  them.     Schuchardt  r. 
Allen,  1  Wal.  369. 

24:  A  positive  direction  should  not  be  given 
by  the  court,  if  there  be  any  evidence  to  be 
weighed  by  the  jury.  United  Slates  v.  Laub,  12 
Pet.  1. 

25.  Where  the  intent  with  which  an  act  was 
done  is  material,  and  there  is  any  evidence  to 
prove  it,  the  question  should  go  to  the  jury.  Lee 
V.  Lee,  8  Pet.  44. 

26.  It  is  error  for  the  court,  the  testimony 
taken  at  a  former  trial  beiug  put  in  but  not  read 
to  the  jury,  to  instruct  the  jury  that  "  the  verdict 
ought  to  be  for  the  plaintiffs ; "  the  evidence  should 
be  submitted  to  the  jury.  Barney  v.  Schmeider, 
9  Wal.  248. 

27.  Where  a  snit  on  a  life  insurance  policy  is 
contested  on  the  ground  that  the  deceased  died 
by  his  own  hand,  and  there  is  evidence  tending 
to  show  insanity,  the  case  is  properly  submitted 
to  the  jury,  who  are  the  judges  of  the  weight  of 
the  evidence.  Charter  Oak  Life  Insurance  Co. 
V.  Rodel,  93  U.  8.  232. 

28.  A  person  who,  while  rightfully  in  a  park 
open  to  the  public  by  the  proprietor,  was  attacked 
by  a  buck  tiiere  allowed  to  run  at  large,  and  in- 
jured, is  entitled,  in  an  action  against  the  pro- 
prietor, to  have  the  case  sent  to  a  jury,  although 
notices  were  up  in  the  park  cautioning  visitors  to 
"  beware  of  the  buck,  exnertd  testifying  that  at 
that  season  a  buck  was  a  dangerous  animal,  and 
it  appearing  that  the  plaintiff  liad  no  knowledge 
that  the  deer  were  dan^rous  if  not  disturbed. 
Congress  jr  Empire  Spring  Co.  v.  Edgar,  99 
U.  S.  645. 

29.  Where  the  evidence  is  not  legally  sufficient 
to  warrant  a  recovery,  the  case  need  not  be  sent 
to  the  jurv.  Schuylkill  jr  Dauphin  Improvement 
Co.  V.  Munson,  14  Wal.  442. 

30.  It  is  error  to  submit  a  matter  of  which 
there  is  no  competent  evidence.  Manning  v. 
John  Hancock  Mutual  Life  Insurance  Co.,  100 
U.  S.  693. 

31.  Instructions  —  In  general  —  What 

necessary —  What  proper.]  Au  instruction  cal- 
culated to  mislead  is  erroneous.  Caldwell  v. 
United  States,  8  How.  366. 

32.  W^here  instructions  to  the  jury  are  suffi- 
ciently intelligible  and  rightly  interpreted,  it  is 
enough,  although  they  are  not  in  the  best  form 
of  words.     Rogers  v.  The  Marshal,  1  Wal.  64 1. 

33.  The  court  is  not  bound  to  repeat  to  the 
jury  the  same  substantial  proposition  of  law  in 
different  forms ;  it  is  enougn  that  it  be  once  laid 
down  in  an  intelligible  and  unexceptionable  man- 
ner.   Kelly  V.  Morris,  6  Pet.  622. 

34.  Where  a  court  has  fairly  submitted  a  case 
on  the  evidence,  and  charged  as  favorably  to  a 
party  as  he  could  reasonably  have  asked,  it  may, 
in  its  discretion,  dedtne  to  charge  as  to  where 
the  burden  of  proof  belongs.  Chicopee  Bank  v. 
Philadelphia  Seventh  National  Bank,  8  Wal. 
641. 
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35.  Tiie  court  sbould  not  give  an  instruction 
which  makes  the  case  turn  on  one  point  only, 
when  there  are  others  necessary  to  be  passed  on 
by  the  jury.    Adams  v.  Roberts,  2  How.  486. 

36.  whether  there  be  any  evidence  is  a  ques- 
tion for  the  court.  Richardson  y.  Boston,  24 
How.  188. 

37.  In  general,  where  there  is  any  evidence 
tending  to  prove  a  fact  in  issue,  it  should  be  sub- 
mitted to  the  jttiT.  Drakely  v.  Gregg,  8  Wal. 
242. 

38.  Where  all  the  evidence  in  proof  of  a  con- 
tested legitimacy  is  of  a  marriage  at  a  specified 
time  and  place,  and  all  the  evidence  on  that  point 
refers  to  that  occasion,  it  is  erroneous  to  leave  it 
to  the  jur^  to  say  whether  there  was  a  marriage 
at  "any  time."  Blacldfumy.  Crawford,  3  Wal. 
175. 

39.  Where  the  evidence  clearly  proves  a 
change  of  domicile,  it  is  not  error  to  charee  that 
if  the  jury  believe  the  evidence  they  should  find 
that  tliere  was  one.  [Daniel,  J.,  dissenting.] 
Pennsylvania  v.  Ravenely  21  How.  103. 

40.  Where  the  question  is  whether  a  contract 
claimed  tx)  have  been  induced  by  fraudulent  rep- 
resentations was  promptly  repudiated  on  ascer- 
tainment of  the  fraud,  and  on  account  thereof,  it  is 
error  to  refuse  a  charge  calling  for  the  opinion  of 
the  jury  on  this  precise  point,  and  to  give  a 
charge  so  broad  as  to  allow  the  jury  to  find  that 
the  rescission  may  have  been  for  another  fraud. 
Upton  V.  TribUcock,  91  U.  S.  45. 

41.  Where,  assuming  that  all  the  testimony 
adduced  by  one  or  the  other  party  is  true,  it  does 
not  support  the  issue  on  whico  it  was  offered,  the 
onrt  should  so  declare,  and  to  refuse  is  error. 
Chandler  v.  Von  Roeder,  24  How.  224. 

42.  Thus  where,  under  the  Texas  statute  of 
limitations,  the  documentary  evidence  offered  to 
show  color  of  title  was  fatally  defective,  in  show- 
ing  no  pretence  of  derivation  from  the  govern- 
ment, it  was  the  duty  of  the  court  to  charge  that 
no  such  color  of  title  had  been  shown  as  would 
support  the  plea  of  the  statute,     fb. 

43.  The  instructions  herein  held  not  repugnant 
to  the  rule  which  in  a  criminal  case  reauires  evi- 
dence sufficient  to  satisfy  the  jury  oeyond  a 
reasonable  doubt.  Miles  v.  United  States,  103 
U.  S.  304. 

44.  Under  a  statute  which  requires  the  in- 
structions to  be  reduced  to  writing  before  they 
are  given,  and  that  they  shall  form  part  of  the 
recora  and  be  subjects  of  appeal,  it  is  error  to 
give  an  instruction  not  reduced  to  writing  other- 
wise than  by  a  reference  to  a  certain  page  of  a 
law  magazine.    Hopt  v.  Utah,  104  U.  8.  631. 

45.  On  trial  on  indictment,  under  Rev.  St«. 
§  5352,  for  bi^my  in  Utah,  it  is  not  error  to 
call  the  attention  of  the  jury  to  the  peculiar 
character  of  the  crime,  ana  its  consequences  to 
the  women  and  children,  and  to  remind  them  of 
their  dntv  in  the  premises.  Reynolds  v.  United 
States,  98  U.  S.  143. 
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46.  Instructiotis  —  Requests  —  Waiver 

of  Objections.]  A  refusal  to  give  a  particukr 
instruction  is  erroneous  ouly  wiiere  the  request 
is  correct  in  its  ver^  terms  and  to  its  full  extent,' 
—  where  the  opiuion  requested,  i.  e.,  is  so  per- 
fectly stated  that  it  is  the  duty  of  the  court  to 

?ive  it  as  stated.  Violett  v.  Patton,  5  Crauch, 
42;  Brooks  v.  Marbury,  11  Wheat.  78;  Buck 
V.  Chesapeake  Insurance  Co,,  1  Pet.  151 ;  Elli- 
ott V.  Peirsol,  1  Pet.  328 ;  Columbian  Insurance 
Co.  V.  Lawrence,  2  Pet.  25  ;  Patterson  v.  Jenks, 
2  Pet.  216 ;  ScoU  v.  Ratcliffe,  5  Pet.  81 ;  Winn  v. 
Patterson,  9  Pet.  663 ;  United  States  v.  Melrop^ 
olis  Bank,  15  Pet.  377 ;  Cotts  v.  Phalen,  2  How. 
376  ;  Haffin  y.  Mason,  15  Wal.  671. 

47.  Where  instructions  are  asked  in  the  ag- 
gregate, and  there  is  any  thing  erroneous  in  either 
of  them,  the  court  may  properly  reject  the  whole. 
Indianapolis  Sf  St.  Louis  Railroad  Co.  v.  Horst, 
93  U.  S.  291 ;  United StatfjfY.  Hough,  103  U.  S.  71. 

48.  The  court  is  nut  bound  to  give  instruc- 
tions in  the  very  terms  required .  It  is  enough  that 
so  much  thereof  is  given  as  is  applicable  to  the 
evidence  and  the  merits  of  the  case.  Clymer  v. 
Dawkins,  3  How.  674. 

49.  It  is  not  error  to  refuse  to  give  instruc- 
tions asked  for,  even  if  correct  in  point  of  law, 
provided  those  given  cover  the  entire  case  aud 
submit  it  properly  to  the  jury.  Tome  v.  Dii- 
bois,  6  Wal.  548  ;  Laber  v.  Cooper,  7  Wal.  565  ; 
Mills  V.  Smith.  8  Wal.  27;  St.  Louis  Schools  v. 
Risley,  10  Wal.  91 ;  Chicago  {f  Northwestern 
RaUioatf  Co.  v.  Whitton,  13  Wal.  270 ;  Indianap^ 
olis  Sf  St,  Louis  Railroad  Co,  v.  Horst,  93  U.  8. 
291. 

50.  The  judge,  in  charging  the  jury,  may  ex- 
ercise his  discretion  as  to  the  form  in  which  he 
expounds  the  law  and  comments  on  the  facts. 
His  duty  is  discharged  if  he  correctly  state  the 
whole  law  of  the  case,  although  not  m  the  lan- 
guage used  by  counsel  in  a  request  for  instruc- 
tions. Continental  Improvement  Co*  v.  Stead, 
95  U.  S.  161. 

51.  If  there  be  a  prayer  for  instructions  upon 
numerous  points,  it  is  not  error  to  neglect  to  no- 
tice some  of  them,  if  the  law  be  sufficiently  aud 
correctly  stated.     Law  v.  Cross,  1  Black,  533. 

52.  A  prayer  that  the  jury  may  be  instructed 
that  it  is  "  competent  for  tuem  to  infer  "  from  the 
evidence,  etc.,  is  ambiguous,  and  may  properly 
be  refused.     United  States  v.  Jones,  8  Pet.  399. 

53.  It  is  improper  to  request  the  court  to 
give  the  jury  an  opinion  involving  matter  of 
fact ;  and  when  such  a  request  is  maae  the  court 
is  not  bound  to  separate  the  law  from  the  fact 
and  instruct  on  the  former,  although  it  may  be 
proper  to  do  so.  Smith  v.  Carrington,  4  C ranch, 
62. 

54.  A  rule  of  court  requiring  requests  for 
special  instructions  to  be  presented  m  writing 
directly  after  the  close  of  the  evidence  and  before 
argument,  is  a  reasonable  rule  the  enforcement 
of  which  is  a  matter  of  discretion  with  the  court 
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makiug  it,  and,  therefore,  not  the  subject  of  a 
writ  of  error.     Manhattan  Life  Insurance  Co.  t. 
Francisco,  17  Wal.  672. 

55.  Where  the  cliarge  is  merely  ambiguous, 
a  party  who  is  dissatisfied  should  ask  the  court  to 
explain  it  before  the  jury  leave  the  bar ;  aud  if 
he  do  not,  he  will  be  deemed  to  hare  waived  the 
objection.  Schuylkill  (f  Dauphin  Improvement 
Co.  V.  Munson,  14  Wal.  442. 

56.   InstructUfns  —  Abstract  Questions 

—  Matters  not  in  Eoidence.'}  To  refuse  to  in- 
struct as  to  an  abstract  question  is  not  error. 
Hamilton  v.  Russell,  I  Cranch,  309  ;  Chirac  v. 
Reinecker,  2  Pet.  613 ;  Tucker  v.  Moreland,  10 
Pet.  58. 

57.  It  is  erroneous  to  give  instructions  based 
on  a  hypothetical  state  of  facts  of  which  there  is 
no  evidence.  United  States  v.  Breitling,  20 
How.  252;  Goodman  v.  Simonds,  Id.  343;  Ir- 
vine V.  Irvine,  9  Wal.  617. 

58.  IL  is  not  error  to  refuse  them.  Board- 
man  V.  Reed,  6  Pet.  328. 

59.  If  the  court,  however,  proceed  to  give 
instructions  on  such  a  state  of  facts,  and  instruct 
err.^neously,  it  is  a  matter  for  revision  on  error. 
Ettlng  V.  United  States  Bank,  11  Wheat.  59 ; 
Beaver  v.  Taylor,  1  Wal.  637. 

60.  To  instruct  the  jury  as  to  facts  of  which 
there  is  no  evidence  is  error.  Michigan  Insur- 
ance Bank  v.  Ehlred,  9  Wal.  544;  Tweed's 
Case,  16  Wal.  504 ;  Merchants*  Mutual  Insur- 
ance Co.  V.  Baring,  20  Wal.  159 ;  Chicago, 
Rock  Island,  jr  Pacific  Railroad  Co.  v.  Houston^ 
95  U.  8.  697 ;  Jones  v.  Van  Benthuysen,  103 
U.  S.  87. 

61.  To  refuse  is  not  error.  Brooks  v.  Mar- 
bury,  11  Wbeat.  78 ;  Clarke  v.  Koumslar,  10  Pet. 
657 ;  Rhett  v.  Poe,  2  How.  457 ;  Dwyer  v.  Dun- 
bar,  5  Wal.  318 ;  Carter  y.  Carusi,lU  U.  S.  478. 

62.  It  is  not  error  to  refuse  to  instruct  on  the 
assumption  of  a  fact  of  which  there  is  no  evi- 
dence. Washington  {f  Georgetoum  Railway  Co. 
V.  Gladmon,  15  Wal.  401. 

63.  In  an  action  on  a  policy  of  insurance,  for 
instance,  it  is  not  error  to  refuse  to  charge  that 
an  abandonment  to  the  insurer,  made  through 
error  and  so  accepted,  is  void  if  not  warranted  by 
the  policy,  where  there  is  no  evidence  of  error 
on  eithsr  side.  New  Orleans  Insurance  Co.  v. 
Piaggio.  16  Wal.  378. 

64.  To  submit  to  the  jury  a  question  not 
raised  on  the  evidence  is  error.  Ward  v.  United 
States,  14  Wal.  28 ;  Merchants'  Mutual  Insur- 
ance Co.  y.  Baring,  20  Wal.  159. 

65.  An  in.struction  which  assumes  the  exist- 
ence of  facts  of  which  there  is  no  evidence  is 
misleading  and  erroneous.  Jones  v.  Randolph, 
104  U.  S.  108. 

66.  An  instruction  is  erroneous  which  as- 
sumes as  a  matter  of  fact  that  which  is  not 
conceded  or  established  by  uncontradicted  proof. 
Knickerbocker  Life  Insurance  Co.  v.  Foley,  105 
U.  8.  350. 
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67.  The  court,  when  requested  to  give  instruc- 
tions based  on  evidence,  must  judge  of  the  rel- 
evancy, and  to  some  extent  of  the  definiteuess 
and  certainty,  of  that  evidence,  and  should  avoid 
giving  anv  mstmctions  on  a  question  which  the 
evidence  Joes  not  foirly  allow  to  be  raised.  Roach 
V.  Hulings,  16  Pet.  319. 

68.  —  Instructions  —  Weight  and  Suffi- 
ciency of  Evidence  —  Province  of  Jury —  Omis- 
sions.^ Although  the  court  may  give  its  opiuion 
on  a  question  of  fact,  it  must  leave  the  jury  tree  to 
decide,  according  to  their  own  judgments.  Tracy 
V.  Swartwout,  10  Pet.  80. 

69.  The  court  may  give  the  jury  its  opinion 
on  matters  of  fact,  if  careful  to  distinguish  be- 
tween such  opinions,  aud  opinions  on  matters  of 
law,  the  former  being  entitled  to  such  influence 
only  as  the  jury  think  proper  to  allow,  while  the 
latter  are  conclusive.  Games  v.  Dunn,  14  Pet. 
322. 

70.  A  mere  expression  of  opinion  by  a  judge 
on  a  question  of  fact  is  not,  necessarily,  a  ground 
of  error,  especially  where  the  jud^e  afterwards 
tells  the  jury  that  lie  merely  referred  to  the  proof, 
and  where  it  is  apparent  that  his  remark  could 
not  have  done  harm.  Eastern  Transportation 
Line  v.  Hope,  95  U.  8.  297. 

71.  It  is  not  error  in  instructing  the  jary,  to 
comment  on  the  evidence,  if  the  nght  to  weigh 
the  evidence  and  determine  disputed  facts  be  not 
taken  from  them.  Knickerbocker  Life  Insurance 
Co.  V.  Trefz,  104  U.  8.  197. 

72.  It  is  not  necessarily  error  for  the  court 
to  say  to  the  jury  that  if  they  believe  the  testi- 
mony  of  a  particular  witness,  a  certain  fact  is  to 
be  considered  as  proved,  although  that  witness 
be  contradicted  by  others,  the  correctness  of  such 
instruction  depending  on  the  fulness,  clearness, 
and  certainty  of  his  testimony.  Russell  v.  Ely, 
2  Black,  575. 

73.  An  instruction  which  has  tbe  effect  to 
withdraw  from  the  jury  any  matter  of  fact  which 
is  open  on  the  evidence,  is  erroneous.  Jewell  v. 
Jewell,  1  How.  219. 

74.  The  court  should  not  give  an  instruction 
which  assumes  a  controvertea  fact  to  be  true. 
Adams  v.  Roberts,  2  How.  486. 

75.  It  is  not  proper  for  the  court  to  give  posi- 
tive instructions  as  to  the  relative  weight  and 
credibility  of  parol  evidence  introduced  by  the 
several  parties.  Van  Ness  v.  Pacard,  2  Pet.  137. 

76.  A  refusal  to  charge  concerning  the  rela- 
tive weight  of  different  parts  of  the  evidence  is 
not  error.     Crane  v.  Morris,  6  Pet.  598. 

77.  It  is  not  error  to  refuse  to  declare  on  mere 
evidence  what  the  result  is  in  law,  as  it  is  uncer- 
tain what  facts  may  be  found.  Patterson  v. 
Jenks,  2  Pet.  216. 

78.  It  is  not  error  to  refuse  to  give  instruc- 
tions which  decide  on  the  sufficiency  of  the  evi- 
dence.    Strother  v.  Lucas,  12  Pet.  410. 

79.  An  instruction  that  a  certain  legal  result 
follows  from  evidence  which  only  tends  to  prove 
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the  issue  is  erroneous,  as  vitlidrawiug  from  the 
mrj  the  right  to  determine  matters  of  fact.  Prou- 
tdence  v.  Babcock,  3  WaL  240. 

80.  When  matter  of  fact  necessary  to  a  de- 
fence is  controverted,  it  is  erroneous  to  direct 
the  jury  that  the  evidence  is  sufficient  to  bar  the 
action,  for  such  instruction  withdraws  the  ques- 
tion of  fact  from  the  jury.  United  States  v.  TiL 
lotson,  12  Wheat.  180. 

81.  A  prayer  to  instruct  that  there  is  no  evi- 
dence of  the  contract  alleged  should  be  over- 
ruled, if  there  be  evidence  from  which  the  jury 
mif^ht  find  a  contract  by  implication.  Nutt  v. 
Minor,  18  How.  286. 

82.  An  instruction  that  onlv  nominal  damages 
are  to  be  given  is  erroneous,  it  there  be  any  evi- 
dence for  the  jury  which  tends  to  prove  actual 
damages.     Tracy  v.  SwartwovU,  10  Fet.  80. 

83.  While  it  is  correct  practice  for  the  judge 
to  instruct  in  an  absolute  form  on  an  admitted 
state  of  the  case,  he  is  not  authorized  to  take 
from  the  jury  the  right  of  weighing  the  evidence 
hearing  on  controverted  facts.  Mutual  Life  In- 
Buranee  Co.  v.  Snyder,  93  U.  S.  393. 

84:  The  court  may  say  to  the  jury  that  the 
evidence  leaves  no  room  to  dispute  a  certain  fact, 
if  this  is  clearly  so.  Montdair  v.  Dana,  107 
U.  8.  162. 

85.  Where  there  is  no  evidence  tending  to 
prove  a  particular  fact,  the  court  is  bound  so  to 
instruct  the  jury,  if  requested ;  but  an  instruc- 
tion that  takes  from  the  jury  the  right  to  weigh 
the  evidence  is  erroneous.  Cfreenleafy,  Birth, 
9  Pet.  292. 

86.  Where  prima  facie  evidence  of  a  fact  has 
been  given,  its  character  as  such  should  not  be 
disregarded.  The  court  has  no  right  to  direct  the 
jury  to  view  it  otherwise  than  in  the  aspect  in 
which  it  was  presented.  Crane  v.  Morris,  6 
Pet.  698. 

87.  In  an  action  for  damages  resulting  from  a 
collision  of  vessels,  it  is  error,  there  bemg  evi- 
dence tending  to  prove  that  the  defendant  was  in 
fault,  to  instruct  the  jury  that,  as  matter  of  law, 
a  part  of  the  evidence  does  or  does  not  warrant 
a  nnding  that  he  was,  as  that  question  should  be 
left  to  the  jury  on  all  the  evidence.  Smith  v. 
Condry,  1  How.  28. 

88.  An  instruction  that  a  deposition  should 
be  favorably  considered  by  the  jury,  they  being 
told  also  that  it  is  their  province  to  judge  of  its 
effect,  and  that  they  are  not  bound  by  the  view 
the  court  has  taken  of  it,  is  not  erroneous. 
Oarrard  v.  Reynolds,  4  How.  123. 

89.  Where  the  declaration  contains  a  special 
count  on  a  contract  for  labor,  and  also  a  quantum 
meruit,  it  is  not  error  in  instructing  the  jury  to 
limit  them  to  the  special  contract,  where  that 
alone  is  considered  oy  counsel,  and  where  no 
evidence  of  the  value  of  the  labor  is  introduced, 
and  no  instructions  applicable  to  the  common 
count  are  asked  for.  Stitt  v.  Huidekoper,  17 
WaL  384. 
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90.  Where  the  question  is  whether  A.  pledged 
certain  notes  made  by  B.,  and  there  is  a  conflict 
of  evidence  as  to  whether  he  had  a  right  so  to 
do,  an  instruction  that  no  such  right  existed  is 
error  for  which  the  judgment  should  be  reversed. 
Corn  Exchange  Bank  v.  Scheppers,  111  U.  8. 
440. 

91.  On  the  trial  of  an  action  to  recover  the 
difference  between  the  amount  paid  by  the  de- 
fendant to  the  plaintiff  as  the  part  of  the  price  of 
li^d  owned  by  both  iu  equal  undivided  moieties 
to  which  the  pkintiff  was  entitled,  and  one  half 
of  the  amount  received  for  the  land,  there  was 
evidence  tending  to  prove  that  the  plaintiff  con- 
sented that  the  defendant  might  sell  the  plaintiff's 
share  for  the  sum  so  paid,  and  might  sell  his  own 
share  for  what  he  could  get.  It  was  held  that  a 
charge  to  the  jury  which,  after  submittiujB^  this 
evidence  to  them,  and  also  evidence  tending  to 
show  that  no  fraud  was  practised,  in  effect  charged 
that  the  plaintiff  was  entitled  to  recover,  unless  it 
appeared  that  tlie  defendant  stated  the  price  for 
which  he  could  sell  his  own  share,  and  that  the 
plaintiff  assented  to  this,  was  erroneous,  its  effect 
being  to  withdraw  from  the  jury  the  evidence 
submitted.    Ranney  v.  Barlow,  112  U.  S.  207. 

92.  Evidence  proving  the  allegations  of  a  plea 
should  be  left  to  the  jury,  although  the  plea  is 
bad.  It  is  error  to  chai^  that  in  law  it  does  not 
maintain  the  issue  for  the  defendant.  Otis  v. 
Watkins,  9  Cranch,  339. 

93.  An  omission  to  instruct  on  any  point, 
however  material,  is  not  assignable  for  error,  if 
there  were  no  request  to  instruct  upon  it.  Arm- 
strong  v.  Toler,  11  Wheat.  258;  Pennock  v. 
Dialogue,  2  Pet.  1 ;  Mutual  Life  Insurance  Co. 
V.  Snyder,  93  U.  S.  393. 

94.  Mere  omission  to  charge  fuUv  on  one  of 
the  points  iu  the  case  concerning  whicL  no  charge 
is  requested,  is  not  assignable  ior  error.  United 
States  Express  Co.  v.  Kountze,  8  WaL  342 ;  Car- 
tery.  Carusi,  112  U.  S.  478. 

95.  Where  no  request  was  made  for  specific 
instructions,  the  court  will  not  reverse  merely 
because  the  charge  may  not  have  covered  the 
entire  case.     Shutte  v.  Thompson,  15  Wal.  151. 

96.  — —  Verdict  —  Construction  —  Special 
Verdicts  —  Sufficiency  —  Void  and  D^ectire 
Verdicts — Amendment — Bringing  in  —  Polling 
Jury.]  The  formal  sufficiency  of  a  verdict  in  the 
circuit  court  for  Louisiana,  as  well  as  its  force 
and  effect,  are  to  be  determined  by  the  rules  of 
the  common  law  and  the  acts  of  congress.  Parks 
V.  Turner,  12  How.  39. 

97.  It  is  to  be  presumed,  the  record  being 
silent,  that  the  finding  of  the  jury  is  in  accoixl- 
ance  with  the  instructions  of  the  court.  Gregory 
V.  Morris,  96  U.  8.  619. 

98.  A  special  verdict  finding  not  the  facts,  but 
the  evidence  thereof,  is  impeifect,  and  no  judg. 
ment  can  be  rendered  thereon.  Prentice  v.  Zane, 
8  How.  470 ;  Suydam  v.  Williamson,  20  How. 
427  i  United  States  v.  JackaUno,  1  Bkck,  484. 
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TBIAL  —  TBIAL  BT  JUST  —  continued. 

99.  Where  a  paper  ia  form  a  special  verdict,  ex- 
cept that  it  did  not  refer  the  decision  on  the  facts 
to  the  court  in  the  alternative,  in  the  usual  way, 
but  found  "a  general  verdict  for  the  phuntiff  suo- 
ject  to  the  opiuion  of  the  court"  on  the  facts 
recited,  was  agreed  to  bv  counsel  as  a  special 
verdict  and  passed  on  below  as  an  agreed  case, 
the  court,  remarking  its  formal  defect,  considered 
it  as  a  special  verdict  or  as  a  case  agreed.  Mumr 
ford  V.  Wardwdl,  6  Wal.  428. 

100.  If  the  jury  find  ultimate  facta,  it  is 
enough.  It  need  not  find  evidence.  Union 
ConsolidcUed  Silver  Mining  Co.  v.  Tailor,  100 
U.S.  37. 

101.  A  verdict  certain  to  a  common  intent  is 
sufficient  to  sustain  a  judgment.  Liter  v.  Green, 
2  Wheat.  306. 

102.  Thus,  a  verdict  on  the  miee  on  a  writ  of 
right,  the  several  tenants  having  severed  in  plead- 
ing, that  the  demandant  had  more  mere  nght  to 
hold  the  tenement  than  the  tenants  or  either  of 
them  to  hold  the  tenements  set  forth  in  their  re- 
spective pleas,  they  being  parcels  of  the  tenement 
in  the  count  mentioned,  is  sufficient.    Jb. 

103.  So  in  an  action  on  a  promissory  note  and 
an  account  stated,  with  pleas  of  the  general  issue, 
the  statute  of  limitations,  and  payment,  and  issue 
thereon,  is  a  verdict  for  the  defendant  "  upon  the 
issues  joined,  as  to  the  within  note  of  M56,  and 
the  within  account."  Doumey  v.  Hicke,  14 
How.  240. 

104.  A  verdict  variant  from  the  issue  on  a 
material  point  is  bad,  and  judgment  cannot  be 
Tendered  thereon.  Patterson  v.  United  States^ 
2  Wheat.  221. 

105.  Thus,  in  debt  on  bond,  a  verdict  is  bad 
that  finds  that  the  bond  is  the  deed  of  the  defend- 
ant and  that  he  is  justly  indebted  thereon,  on  an 
issue  on  performance  of  the  condition.    lb. 

106.  A  verdict  in  a  suit  to  try  the  tide  to 
skves,  which  merely  finds  ''for  the  plaintiff 
$1,200,  the  value  of  the  four  negroes  in  suit," 
will  not  warrant  a  judgment.  Bennett  v.  Butter- 
worth,  11  How.  669. 

107.  Nor  will  a  verdict  conditioned  to  be  for 
either  party,  as  the  court  may  be  of  opinion  for 
one  or  the  other  on  the  effect  of  a  certain  deed, 
but  not  identifying  the  deed.  McArthur  v.  Por- 
ter, 1  Pet.  626. 

108.  Where  a  verdict,  although  expressed  in 
bad  English,  clearly  manifests  tne  intention  of 
the  jury,  it  will  support  a  judgment ;  as,  for  in- 
stance, where  it  speaks  of  "evaluating"  for 
"  valuing."  Snyder  v.  United  Slates,  112  U.  S. 
216. 

109.  A  verdict  for  the  defendant,  "  subject  to 
the  opinion  of  the  court  on  the  points  reserved," 
does  not  warrant  a  judgment  for  defendant,  unless 
the  points  reserved  and  the  opinion  of  the  court 
thereon  appear  of  record.  Smith  v.  Delaware 
Insurance  Co,,  7  Cranch,  434. 

110.  A  special  verdict  not  received  by  the 
oourt»  nor  in  any  way  made  matter  of  record,  the 


TBIAL  —  TBIAL  BT  JVBY  —  continued. 
jury  having  retired  for  furtlier  consideration  with 
the  assent  of  the  counsel  of  the  party  in  whose 
favor  it  was  given,  and  returned  another  verdicton 
which  judgment  was  entered,  is  of  no  weight  as 
evidence  for  any  purpose.  United  States  v.  Ad- 
dison,  6  Wal.  291. 

HI.  The  statute  of  jeofails,  judiciary  act  of 
1789,  §  32  (1  Sts.  91),  embraces  verdicts  defective 
in  form,  but  substantially  sufficient  to  enable  the 
court  to  perceive  the  right  of  the  cause.  Roach 
V.  Rulings,  16  Pet.  319. 

112.  The  statute  of  jeofails  embraces  verdicts 
defective  in  point  of  form,  but  substantially  suf- 
ficient to  enaDle  the  court  to  see  the  finding,  aud 
that  it  covers  the  issue.  Parks  v.  Turner,  12 
How.  39. 

113.  Thus,  it  will  cure  a  verdict  in  the  words, 
'*  We,  the  jury,  find  for  the  plaintiff,"  in  an  action 
on  a  promissory  note,  where  the  only  defence  is  a 
want  of  consideration.    lb, 

114.  A  verdict  in  assumpsit,  the  plea  being 
non  assumpsit,  *'  that  the  defendant  is  guilty  ui 
manner  and  form  as  alleged  in  the  declaration," 
although  in  form  defective,  is  amendable,  the 
error  being  merely  clerical.  Lincoln  v.  Cambria 
Iron  Co.,  103  U.  S.  412. 

115.  A  stipuhition  that  the  jury,  if  the  court  be 
not  in  session  when  they  agree  upon  their  ver- 
dict, may  sign,  seal,  and  deliver  it  to  the  officer  in 
charge  and  disperse,  is  equivalent  to  an  agree- 
ment that  the  court  may  open  the  sealed  ver- 
dict in  their  absence,  and,  if  necessary,  reduce 
it  to  proper  form,  and  is  a  waiver  of  the  rifrht  to 
poll  tlie  jury,  if  they  be  not  in  court.  Koon  v. 
Phosnix  Mutual  Life  Insurance  Co,,  104  U.  S. 
106. 

Charge  —  Exceptions  to. 
See  ExcBFTiOKS,  2  et  seq. 

Charge  in  Circuit  Court  —  State  Practice, 
See  CiEcuiT  Court  —  Pbactick,  8. 

Charge  in  Trial  for  Murder. 
See  HoHiciDifi,  3. 

Charge  —  Refusal  to  charge  —  Error  cured 
bg  Verdict. 
See  Pleading —  Aidee  bt  Verdict,  11. 

Charge  relative  to  Matter  on  which  there  is  no 
Issue, 
See  Appeal  axd  Ejulob — Frocesdikos 

ABOVE,  283. 
Charge — Reversal  for  Defect  in. 

See  Appeal  and  Error — Proceedings 
ABOVB,  430, 411,  448  et  seq. 
Charge  —  Review  of. 

See  Appeal  and  Ebeor — Proceedingb 
ABOVE,  400  et  seq. 

Charge  —  What  presumed  in  Aid  of. 

See  Appeal  and  Error —  Proceedinos 

ABOVE,  316. 
Competency  and  Province  of  Jury  —  Chal- 
lenges, 
See  Jury. 
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TSULL  —  nXAL  BT  JUST  —  canHnved. 
Instructions  to  Jury  in  Insurance  Cases, 
See  Insubakcs — Lins,  57  ct  seq. 

Matters  of  Eouity  Cognissanct  —  When  tried 
by  Jury  in  FerriUmal  Court, 
See  T£BBiTO&iAL  Courts,  8,  9. 
Summoning  Jurors  —  Impanelling  —  Sub- 
stituting—  Waiver  of  Jury  Trial,  etc. 
See  JuRT. 

Verdict  —  Defect  in,  as  Ground  for  Reversal 
and  Amard  of  Veni/re  de  nooo. 
See  Appeal  and  Ekbor — Pbocebdikgs 
ABOVE,  496  et  seq. 

Verdict  —  Directing  —  Where  /*«  Party  has 
gone  on  and  introduced  Evidence. 

See  Appeal  and  Ebbob —  Pbocebding6 

ABOVE,  446. 

Verdict  —  Review  on  the  Evidence. 

See  Appeal  and  Ebbob  —  Pbocebdings 
ABOVE,  390  et  seq. 

Verdict  for  one  used  as  Witness  in  Trespass 
against  several. 
See  Tbeapass,  5. 

TBGVSB.  —  A  certificate  of  ownership  of  shares 
of  stock  in  a  corpoiation  mav  be  the  subject  of 
conversion.    McAllister  v.  Kuhn,  96  U.  S.  87. 

2.  The  legal  title  is  a  sufficient  title  to  support 
an  action  for  a  conversion.  Kitchen  v.  Bedford, 
13  WaL  413. 

3.  A  sale  by  the  owner  of  personal  property 
in  possession  of  one  who  has  converted  it  passes 
title ;  and  the  purchaser,  after  notice,  demand, 
and  refusal,  may  maintain  trover  for  the  deten- 
tion.    Tome  V.  Dubois,  6  Wal.  548. 

Evidence  admissible  under  General  Issue. 
See  Infancy,  17. 

Infant  liable  for  Conversion  of  Goods  received 
under  a  Contract. 
See  Infancy,  1. 

Purchaser  of  Bonds  sold  in  Breach  of  Trust 
—  Liable  to  Cestui  que  Trust. 
See  Trust  —  Cestui  que  Tbust,  8. 

TBUnft  —  Cestui  que  Trust,  in  general. 
See  Tbust — Cestui  que  Trust. 

Creation  and  Construction,  in  general. 

See  Trust  —  Creation  and  Construc- 
tion. 

Suits  respecting  Trust  Property,  in  general. 
See  Tbust  —  Legal  Pbogbbdinos. 

Trustee^  in  general. 

See  Tbust  —  Tbusteb. 

imTBT  —  CESTUI  QUE  ISUST  —  Rights  —  In 
general  —  Against  Trustee  and  Third  Persons."] 
Where  a  trust  is  created  for  tbe  benefit  of  a  third 
person,  although  without  his  knowledge,  he  may 
afterwards  affirm  It  and  enforce  its  execution. 
Metropolis  Bank  v.  Guttschlick,  14  Pet.  19. 


ntUST  —  CBBTUI  QUE  TBU8I  —  continued. 

2.  A  creditor  of  a  land  company  obtained  a 
judf^ent  at  kw  against  the  company  without 
notice,  in  a  state  in  which  the  members  of  the 
company  did  not  reside,  and  levied  on  land  there 
in  whicfi  the  company  had  only  an  equitable  in- 
terest ;  and  tbe  trustee  of  the  company,  without 
notice  to  the  company,  gave  the  creditor  the 
means  of  obtaining  the  l^^al  title.  It  was  held 
that  a  title  so  obtained  was  invalid  in  equity. 
OUver  V.  Piatt,  3  How.  833. 

3.  Notice  to  one  of  three  trustees  to  whom  a 
railroad  companv  had  conveyed  property,  includ- 
ing county  bonds  issued  in  aid  of  its  road,  that 
defects  in  the  proceedings  preliminary  to  tbe  bsue 
of  such  county  bonds  existed,  sufficient  to  avoid 
them  in  the  sidt  of  one  not  a  bona  fide  holder 
for  value  against  the  county,  does  not  affect  the 
other  trustees  nor  the  cesiuis  que  trust  whom 
they  represent.  Johnson  County  Commissioners 
V.  Thayer,  94  U.  S.  631. 

4.  If  a  trustee  sell  the  trust  property  and  in- 
vest the  proceeds,  the  cestui  que  trust  may  follow 
the  trust  property  into  tbe  hands  of  any  one  who 
is  not  a  oona  fide  purchaser  for  value  without 
notice,  or  hold  the  substituted  property,  or  pro- 
ceed against  the  trustee  for  the  breach  of  trust, 
at  his  option.     Oliver  v.  Piatt,  3  How.  333. 

5.  Tne  trustee  cannot  deprive  him  of  that 
option  by  repurchasinff  the  trust  property.    lb. 

6.  £ven  unjustifiable  delay,  and  gross  inatten- 
tion on  the  part  of  some  of  the  cestuis  que  trust, 
are  no  bar  to  relief  as  against  persons  conversant 
with  the  trust.    lb, 

7.  Where  a  trustee  wrongfully  converts  trust 
property,  the  cestui  que  trust  may  take  either  the 
original  or  the  substituted  property.  Or,  if  either 
have  passed  to  a  bona  fide  purchaser  for  value, 
then  its  value  in  money ;  and  it  makes  no  differ- 
ence that  the  trust  property  comes  back  into  the 
hands  of  the  trustee.  May  v.  Le  Claire,  II 
Wal.  817. 

8.  A  purchaser  of  bonds  sold  in  breach  of  trust 
who  purchases  knowing  the  purpose  of  the  trust, 
is  liaole  in  trover  to  the  cestui  que  trust.  Kitchen 
V.  Bedfyrd,  13  Wal.  413. 

9.  Where  one  lends  money  to  a  trustee  on  a 
pledge  of  trust  stocks,  with  notice,  either  actual 
or  constructive,  that  the  trustee  is  abusing  the 
trust  and  applying  the  money  to  his  own  use, 
and  sells  the  stocks  for  repayment  of  the  loan,  he 
may  be  compelled  to  account  to  the  cestui  que 
trust;  and  he  will  be  deemed  to  have  notice, 
where  the  stock  certificates  show  that  the  stocks 
are  held  in  trust  and  where  the  loan  is  apparently 
for  private  purposes ;  and  it  makes  no  difference 
that  the  stocks  are  other  than  such  as  the  trustee 
is  authorized  to  invest  in.  Duncan  v.  Jaudon, 
16  Wal.  165. 

10.  Trust  money  deposited  in  bank  by  a 
trustee  with  his  own  money  is  subject  to  the  gen- 
eral rule  that,  as  long  as  trust  propertv  can  be 
traced,  the  property,  or  that  into  which  it  has 
been  converted,  together  with  such  other  prop- 
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TBXrST  —  CEBTUI  QUE  TXUWl  ^^  continued, 

erty  as  the  tnistee  has  mixed  with  it  and  cannot 
separate,  Mill  remain  subject  to  the  trust.  Cen- 
tral National  Bank  ▼.  Connecticut  Mutual  Life 
Insurance  Co.,  104  U.  S.  54. 

11.  A  banker's  lien  on  deposits  for  advances 
made  on  their  credit  cannot  prevail,  where  he  has 
notice,  against  the  equity  of  a  cestui  que  trust  in 
money  deposited  by  the  trustee,    lb. 

12.  Where  a  bank  account  is  opened  in  the 
name  of  one  as  "general  acent/  the  banker 
knowing  the  depositor  to  be  tne  agent  of  an  in- 
surance company,  that  the  agency  is  his  chief 
business,  ana  that  the  account  is  opened  to  facili- 
tate that  business,  and  used  for  the  accumula- 
tion of  premiums  and  the  remittance  of  funds  to 
the  company,  he  is  deemed  to  have  notice  of  the 
equity  ot  the  company  as  cestui  que  trust ;  and 
that  the  agent  deposits  his  own  money  to  the 
same  account  and  checks  aj<aiust  it  for  hia  private 
use  makes  no  difference.    A, 

13.  In  such  case,  where  the  banker  asserts  a 
lien  on  the  balance  of  the  account  as  security 
for  a  loan  to  the  agent  for  his  personal  use,  the 
company  may  assert  its  right  tnereto  by  bill  in 
equity.  There  is  no  remedy  at  law,  the  contract 
of  the  banker,  whatever  the  beneficial  interest  of 
the  company,  being  with  the  agent.    Ih. 

Foreclosure  of  Mortgage  —  Cestuis  que  Trust 
—  Parties. 
See  Mo&TOAOE  —  Fobjsclosure,  14,  23. 

ntlTBT  —  GBXATIOir    AHB    OdmBXTCIIOV  — 

How  created  —  How  proved  —  How  affected 
by  Statute  of  Uses. 
See  pi.  1-17. 

Constructive    Trusts  —  When    they   arise  — 
When  Purchaser  liable  for  Application  of 
Purchase-money. 
See  pi.  18-31. 

Resulting  Trusts. 
See  pi.  32-43. 

How  created  —  How  proved — How 


affected  by  Statute  of  Uses.]  Where  one  ac- 
knowledged the  receipt  of  "  the  sum  of  "  so  many 
dollars  "  in  bouds  "  of  a  railroad  company,  and  of 
so  many  "dollars  of  coupons"  amounting  to 
"the  sum  of"  so  many  dollars,  "which  said 
sum  "  he  promised  "  to  expend  in  the  purchase 
of  hinds  "  of  the  companv  "  at  or  near  the  aver- 
age price  of"  so  many  dollars  per  acre,  it  was 
held  that  there  was  a  trust  for  the  purchase  of 
lands  with  the  bonds  at  or  near  the  price  speci- 
fied, —  an  acre  of  land  for  every  so  many  doUars 
of  bonds  and  coupons,  and  not  to  purchase  with 
the  proceeds  of  a  sale  thereof  at  a  nominal  price. 

i Strong,  J.,  dissenting.]    Kitchen  v.  Bedford, 
3  Wal.  413. 

2.  A  gift  by  will  of  real  and  personal  property 
to  the  testator's  brother,  "  to  be  held,  used,  and 
enjoved  by  him,  his  heirs,"  etc.,  forever,  "  with 
the  nope  and  trust,  however,  that  be  will  not  di- 


TBITBT  —  ORHATfOlf   AHD   OOnXBVOnOV  — 

continued. 

minish  the  same  to  a  greater  extent  than  may  be 
necessary  for  his  comfortable  support  and  main- 
tenance, and  that  at  his  death  the  land,  or  so 
much  thereof  as  he  shall  not  have  disposed  of  by 
devise  or  sale,  shall  descend "  to  the  testator^ 
nieces,  daughters  of  the  brother,  carries  to  the 
brother  an  absolute  estate  in  fee  simple  without 
any  limitation  over  and  free  from  any  trust. 
Howard  v.  Carusi,  109  U.  S.  725. 

3.  A  legislative  enactment  which  requires  the 
managers  of  an  insolvent  bank  belonging  to  the 
state  to  hold  its  assets  appropriated  to  the  paj- 
roent  of  certain  specified  aebts,  creates  a  trust  in 
favor  of  the  creditors  holding  those  debts,  and, 
if  assented  to  by  them,  amounts  to  a  contract 
with  them  to  carry  out  the  trust.  [Millbb,  Da- 
vis, and  Stboko,  JJ.»  dissenting.]  Baring  v. 
Ekimey,  19  Wal.  1. 

4:  A  deed  to  one  to  sell  for  such  sum  as  may 
be  directed  by  the  cestui  que  trust,  and  to  apply 
the  proceeds  to  the  use  of  the  latter,  and  in  the 
mean  time  to  stand  seised,  the  trustee  not  signing 
nor  accepting  the  trust  otherwise  than  by  silence, 
creates  a  mere  dry  or  naked  trust  McGoon  v. 
Scales,  9  WaL  23. 

5.  The  execution  of  a  deed  of  trust  does  not 
vest  title,  where  the  trustee  does  not  accept  the 
trust.    Armstrong  v.  Morrill,  14  Wal.  120. 

6.  A  written  declaration  by  one  named  as 
trustee  in  a  deed  of  trust,  made  nine  years  after 
the  execution  of  the  deed,  that,  immediately  on 
receiving  notice  of  the  deed,  he  refused  to  accept 
the  trust,  is  admissible,  on  proof  of  handwrititig, 
the  declarant  being  dead,  to  prove  his  non-ac- 
ceptance, although  not  sealed  nor  attested  by  the 
declarant's  oath.    lb. 

7.  If  a  man  voluntarily  convey  land  in  trust 
for  his  wife,  and  the  trustee  refuse  to  accept  the 
trust  or  to  act  in  the  matter,  the  trust  will  not, 
for  this  reason,  fail.  Adams  v.  Adams,  21  WaL 
185. 

8.  Where  a  man  has  signed,  sealed,  acknowl- 
edged,  and  recorded  a  voluntary  conveyance  of 
knd  in  trust  for  his  wife,  he  cannot  be  heard  to 
contend  that  the  conveyance  was  inoperative  for 
want  of  delivery,  even  although  the  party  named 
as  trustee  never  received  it,  and,  long  afterwards, 
on  first  hearing  of  it,  refused  to  act,  and  the 
grantor  retained  the  deed  in  his  own  possession, 
but  in  a  phice  where  his  wife  had  access  to  it, 
and  frequently  spoke  of  it  to  her  and  to  others 
as  a  provision  made  for  her.  In  such  a  case  the 
court  will  recognize  and  enforce  the  trust  in  her 
favor.    lb. 

9.  To  estabUsh  the  existence  of  a  trust,  the 
burden  is  on  the  party  who  alleges  it.  Prevost 
V.  Gratz,  6  Wheat.  481. 

10.  In  North  Carolina,  there  is  no  statutoi^ 
provision  requiring  express  trusts  to  be  "  manir 
rested  and  proved  oy  writing,"  as  in  the  statute 
of  frauds,  and  hence  such  trusts  there  stand  as 
at  common  law.    (HcoU  v.  Bynum,  17  Wal.  44. 
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11.  Wbile  a  trust  in  personalty  may  be  estab- 
lished by  parol  evidence,  such  evidence  must  be 
dear  and  convincing,  not  doubtful,  uncertain, 
and  contradictory,  nor  consisting  of  loose  decla- 
rations.   Allen  V.  Withrow,  110  U.  S.  119. 

12.  Where  a  convevanoe  of  real  estate  is  made 
to  one  as  "  trustee,  without  more,  parol  evi- 
dence is  admissible  to  show  for  whom  or  for 
what  purpose  he  is  trustee.  Union  Pacific 
Railroad  Co.  v.  Durant,  95  U.  8.  576. 

13.  Under  the  statute  of  uses  there  is  no 
privity  of  estate  between  a  devisee  to  uses  and 
the  cestuig  que  use,  and  the  latter  derive  their 
rights  from  the  devisor.  Henderson  v.  Oriffin, 
5  Pet.  151. 

14:  A  devise  to  trustees  and  tlieir  heirs,  for 
certain  uses,  and  in  trust  to  preserve  contingent 
remainders,  gives  legal  estates  to  the  cestuis  que 
use,  unless  tae  trustees  are  required  to  retain 
such  an  estate  in  oixier  to  perform  some  duty. 
Webster  ▼.  Cooper,  14  How.  488. 

15.  The  statute  does  not  affect  a  use  limited 
upon  a  use;  and  where  the  conveyance  is  by 
bargain  and  sale,  its  whole  force  is  exhausted  in 
transferring  the  legal  title  in  fee  simple  to  the 
bargainee,  and  the  second  use  remains  as  a  trust. 
Croxall  V.  Shererd,  5  Wal.  268. 

16.  A  deed  the  manifest  intent  of  which  is 
that  the  legal  title  shall  remain  in  trustees,  will 
be  held  merely  to  declare  a  trust,  although  it 
contain  words  which  by  themselves  would  raise 
a  use  executed.     Neilsan  v.  Lagaw,  12  How.  98. 

17.  The  words  "  in  trust,"  in  a  will,  although 
they  may  be  construed  to  raise  a  use,  are  ae- 
scnptive,  in  their  ordinary  sense,  of  a  technical 
trust,  and  will  be  considered  as  so  used  until  a 
different  intent  on  the  part  of  the  testator  plainly 
appears.     King  v.  Mitchell  8  Pet.  826. 

18. Constructive   Trusts  —  When  they 

arise  —  When  Purchaser  liable  for  Application 
of  Purchase-money.]  An  agent  to  locate  a  war- 
rant, who  takes  to  himself  a  title  to  land  which 
he  should  have  had  surveyed  for  his  principal, 
becomes  a  trustee  for  his  principal.  Massie  v. 
Wat%  6  Cranch,  148. 

19.  One  who  agrees  to  act  as  agent  to  pay 
taxes  for  another  and  enters  upon  performance, 
cannot  change  his  relation  to  his  pnndpal  with- 
out notice  and  buy  in  the  property  at  a  tax  sale 
BO  as  to  obtain  a  valid  title  for  himself;  a  title  so 
obtained  inuring  in  equity  to  his  principal. 
Eothwell  y.  Dewees,  2  Black,  613. 

20.  An  agent  who  discovers  a  defect  in  the 
title  of  his  principal  and  makes  use  of  such  in- 
formation  to  acquire  a  valid  legal  title  to  himself, 
will  be  held  as  a  trustee  for  his  principal.  Ringo 
y.  Btfifw.  10  Pet.  269. 

21.  Although  fidei  commissa  are  abolished  in 
Louisiana,  a  federal  court  sitting  in  equity  may 
there  hold  a  wrong-doer  as  trustee  for  the  party 
justly  entitled,  by  way  of  remedy  for  the  wrong. 
Gaines  y.  Chew,  2  How.  619. 
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22.  A  court  of  equity  will  not  be  astute  to 
charge  a  constructive  trust  on  one  who  has  acted 
honestly,  and  paid  a  full  and  fair  consideration, 
without  notice  or  knowledge.  Wilson  v.  WalL 
6  Wal.  83. 

23.  Thus,  whether  by  the  treaty  of  1830  with 
the  Choctaws  it  was  intended  to  create  a  trust  in 
favor  of  the  children  of  Choctaw  heads  of  fami- 
lies, or  not,  where  the  government,  assuming 
that  none  was  intended,  issued  a  patent  thereun- 
der to  the  head  of  a  family  individually,  and  in 
fee  simple  for  all  the  knd  to  be  granted  to  or  for 
the  entire  family,  a  purchaser  from  him  for  value 
was  held  unaffected  by  a  trust,  although  he  knew 
his  vendor  to  be  a  Choctaw  head  of  a  family,  and 
in  a  general  way  that  he  had  the  land  in  virtue  of 
the  treaty,    lb. 

24.  Where  one  fraudulently  acquires  the  legal 
title  to  property  to  which  another  has  the  better 
right,  equity  will  compel  a  transfer.  White  v. 
Cannon,  6  Wal.  443. 

25.  One  who  bu^s  land,  knowing  that  a 
trustee  has  released  it  from  the  operation  of  a 
deed  of  trust  given  to  secure  a  debt,  without  the 
debt  having  been  paid,  or  without  authority  from 
the  creditor,  takes  the  land  chaived  with  the 
trust.  Connecticut  General  Life  insurance  Co, 
V.  Eldredge,  102  U.  S.  545. 

26.  The  general  agent  of  an  insurance  com- 
pany, intrusted  with  tne  duty  of  collecting  and 
transmitting  premiums,  etc.,  and  acting  under 
specific  directions,  is  to  be  deemed  a  trustee. 
Central  National  Bank  v.  Connecticut  MiUual 
Life  Insurance  Co,,  104  U.  S.  54. 

27.  Where  A.  procures  himself  to  be  ap- 
pointed administrator  of  the  estate  of  a  deceased 
member  of  a  firm,  the  surviving  member  of 
which  is  of  weak  miud,  ignorant  of  business, 
and  illiterate,  and,  by  misrepresentations  to  the 
probate  court,  procures  the  peraonalty  to  be  sold 
to  B.,  and  then  induces  the  surviving  partner  to 
ent^r  land  on  which  the  business  of  the  firm 
(raising  stock)  has  been  carried  on,  and  to  sell 
to  him  for  a  trifling  sum,  he  then  selling  the 
title  and  B.  selling  the  stock  to  a  third  person 
for  a  laree  sum,  m  pursuance  of  a  previously 
conoeivea  scheme  of  fraud  to  which  B.  was  a 
party,  A.  and  B.  will  be  charged  in  equity  as 
trustees  of  the  surviving  partner  for  the  profit 
realized  by  the  transaction.  Griffith  v.  Godey, 
113  U.  8.  89. 

28.  Where  purchase-money  is  to  be  reinvested 
on  trusts  that  require  time  and  discretion,  or 
the  acts  of  sale  and  reinvestment  are  contemplated 
to  be  at  a  distance  ^m  one  another,  the  purchaser 
is  not  bound  to  look  to  the  application  of  the  pur- 
chase^oney.  WormUyy.  Wonnley,  8  Wheat.  421. 

29.  But  if  tlie  purchaser  be  affected  with  no- 
tice of  facts  which  in  law  constitute  a  breach  of 
the  trusts,  the  sale  b  void  as  to  him,  and  a  mere 
general  denial  of  knowledge  of  the  fraud  will  not 
avail  him.    lb. 
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30.  A  bona  fide  parchaser  who  pays  the  pur- 
ehase-monej  to  one  authomed  to  sell  is  not 
bound  to  look  to  its  application,  wbetber  the 

Surchase  be  of  land  chained  in  the  bands  of  a 
evisee  with  the  payment  of  debts,  or  of  land 
devised  to  a  trnstee  for  that  purpose.  PoUer  y. 
Gardner,  13  Wheat.  498. 

31.  But  A  purchaser  from  such  a  devbee  may 
be  charged  for  such  part  of  tlie  purchase-mooey 
as  may  remain  in  his  hands ;  and  if  any  part  of 
the  purchase-money  have  been  misapplied  by  tiie 
devisee  with  his  co-operation,  he  will  remain 
liable  to  the  creditors  tnerefor.    lb. 

32.  Resulting  Trusts.']    If  land  be  de- 

vised  in  trust  for  persons  who  through  subse- 
quent causes  can  never  exist,  there  is  a  resulting 
trust  for  the  heirs-at-law.  King  t.  MitcMl,  8 
Pet.  826. 

33.  GenerallT,  a  resultin^^  tmst  in  favor  of 
him  who  pays  the  consideration  is  implied  from 
the  fact  of  payment ;  but  such  implication  may 
be  rebutted  oy  proof  that  such  was  not  the  in- 
tention.   Jenkins  v.  Py«,  12  Pet.  241. 

34.  A  purchaser  who  buys  in  a  better  title 
than  that  of  his  vendor  mav  be  treated  as  trustee 
for  the  vendor,  and  will  oe  entitled  to  receive 
from  him  only  what  he  paid  therefor.  Galloway 
V.  Finley,  12  Pet.  264. 

35.  A  trustee  can  have  no  equity  as  against 
an  express  trust  to  which  he  has  assented,  so  as 
to  raise  a  resulting  trust  in  his  own  favor,  al- 
though he  paid  the  purchase-money.  SnUtk  v. 
McCann,  24  How.  308. 

36.  Where  tenants  in  common  hold  under  an 
imperfect  title,  a  purchase  of  the  outstanding 
title  by  one  of  them  will  inure  to  their  common 
benefit,  on  contribution  to  repay  the  purchase- 
money.     Rothwell  V.  Dewees,  2  6lack,  613. 

37.  This  rule  apph'es  to  a  purchase  made  by 
the  husband  of  a  feme  covert  tenant  in  com- 
mon,   lb, 

38.  Under  a  oontract  by  which  one  party  is 
to  devote  time  and  judgment  to  the  selection  and 
purchase,  within  the  year,  of  western  land  to  an 
amount  not  exceeding  a  certain  sum,  the  pur- 
chases to  be  made  and  the  conveyances  to  be 
taken  in  the  name  of  the  otlier  party,  who  is  to 
furnish  the  money,  the  lands  to  be  sold  within 
five  years  and  half  the  net  profits  to  be  paid  to 
the  first  party  for  his  services  and  expenses,  the 
legal  title  so  taken  is  held  in  trust  for  the  pay- 
ment of  half  the  profits  as  agreed.  [Nelson, 
Obier,  and  Fdbld,  JJ.,  dissenting.]  Seymour 
V.  Freer,  8  Wal.  202. 

39.  And  where  the  land  is  not  sold  within 
the  five  years,  the  trust  will  continue  after  the 
expiration  of  that  period,  unless  the  first  party 
rehnquishes  his  claim ;  and  the  burden  of  proving 
such  relinquishment  rests  on  the  other  party. 
[Nelson,  Grieb,  and  Pield,  JJ.,  dissenting.]  lb. 

40.  A  resulting  trust  arises  on  a  purehase  of 
land,  in  £&vor  of  one  who  furnishes  part  of  the 
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purchase-money,  onlv  where  such  part  is  some 
definite  portion  of  the  whole,  paid  for  some  ali- 
quot part  of  the  property,  and  only  to  the  extent 
of  the  sum  paid.    Oieott  v.  Bynum,  17  Wal.  44. 

41.  And  such  a  trust  arises,  if  at  all,  at  the 
time  of  purehase,  and  not  on  a  subsequent  ad- 
vance of  funds.    lb. 

42.  What  evidence  necessary  to  establish  a 
resulting  trust    Pretwsl  v.  ^rolz,  6  Wheat.  481. 

Charitable  Uses  —  In  general. 
See  Charitt. 

Construction  of  Devises,  etc.,  in  Trust  —  Es' 
tate  of  Trustee,  etc. 
Sob  Trust — Trustee. 

Constructive  Trust — Purchase  by  Executor 
of  Property  of  the  Estate. 
See  Executor  and  Adkivistrator-* 
Powers  and  Liabilities,  23  et  seq. 

Contract  for  Breach,  invalid. 

See  Contract — What  con8Titute8,  6S. 

Executed  Trust -^  What  is,  etc. 

See  Marriage  Settlevent,  11. 

Executor —  When  accountable  for  Proceeds  of 
Lands  held  in  Trust  by  Testator. 
See  Executor  and  Administrator  — 
Powers  and  Liabilities,  80. 

Fiduciary  Relation  between  Partners — When 
it  exists. 
See  Partnbbship,  42,  43. 

Grants  in  Trust  of  Public  Lands  for  the  Ben» 
efUofthe  Inhabitants  of  Towns, 
See  Lands  or  United  States — Lbois* 
latfvb  Grants,  89  et  seq. 

Purchase  of  Public  Land  for  another — Fraud, 
etc. 
See  Lands  of  United  States — Con- 
mcTiNO  Claivs,  38  et  seq. 

Resulting  Trust  —  Doctrine  thereof. 

See  Divorce,  4. 
Resulting  Trust  under  New  York  Absconding 
Debtor  Act  of  ISOl. 

See  Insolvency,  12. 
Secret  Trusts  under  Statute  avoiding  FraudU' 
lent  Conveyances. 

See  Fraudulent  Convstancx,  11. 
Statute  of  Frauds  as  affecting. 

See  Frauds,  Statutx  of,  14, 15. 

IB1T8T  —  LEGAL   VBOCJUDIHCHI  —  Equitable 
Jurisdiction  —  Where     Trust    is    sUde  — 
When    Transfer   or    Conveyance   will  be 
ordered  —  Parties  to  Suit — Relief 
See  pi.  1-22. 
When  Trustee  may  be  sued  at  Law, 
See  pi.  23-26. 

1.  Ei^itable  Jurisdiction.']    Anelemimt 

of  trust  will  give  jurisdiction  in  oqui^.    Oelrichs 
V.  Spain,  15  Wal.  211. 
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2.  An  entry  of  public  land  bj  one  in  trust  for 


another  being  forbidden  by  the  pre-emption  laws, 
equity  will  not  enforce  such  a  trust.  Warren  v. 
Van  BrwU,  19  Wal.  646. 

3.  Where  a  trustee  is  dead,  the  trust  beinjB^ 
still  alive  and  unexecuted,  equity  will  enforce  it 
through  any  other  appropriate  person  in  whom 
the  control  of  the  property  may  be ;  or,  if  neces- 
sary, through  its  own  officers  and  agents  wirhout 
the  intervention  of  a  new  trustee.  BatesviUe 
InjtHtute  V.  Kaufman,  18  Wal.  151. 

4.  Although,  in  general,  in  default  of  pay- 
ment, a  deed  of  trust  authorizes  a  sale  by  the 
trustee,  yet  where  he  attempts  to  sell  property 
which  is  subject  to  conflicting  liens,  and  a  part 
of  which  is  perhaps  not  covered  by  the  deed,  a 
court  of  equity  has  jurisdiction  to  restrain  the 
sale,  determine  the  nf^hts  of  all  parties,  and  ad- 
minister the  fund.  Draper  y.  Davii,  104  U.  S. 
347. 

5.  The  question  of  whether  a  devisee  took  the 
le^  estate  charged  with  a  trust  cannot  be  deter- 
mined at  law,  but  only  in  equity.  Finlay  v. 
King,  3  Pet.  346. 

6.  Where  TruU  in  «to/«.]    A  stale  trust 

cannot  be  established  in  equity,  unless  it  is  clearly 
proved,  and  tlie  trustee  has  successfully  snd 
fraudulently  concealed  the  facts  from  the  eestvi 
que  trtat.    Badger  ▼.  Badger,  %  Wal.  87. 

7.  The  bill  to  establish  a  stale  trust  should  set 
forth  specifically  the  impediments  to  an  earlier 
prosecution  of  the  claim,  —  how  the  complainant 
came  to  remain  so  long  ignorant  of  his  rights,  the 
means  used  by  the  deKudant  txi  keep  him  so,  how 
and  wlien  he  first  learned  of  them,  etc.    2b. 

8.  Equity  will  not  relieve  for  a  breach  of  trust 
where  the  eestuis  que  trust,  being  sni  Juris,  have 
acquiesced  therein  for  a  long  time,  for  instance, 
more  than  twenty  years,  since  all  the  grounds  of 
action  have  become  complete ;  and  it  makes  no 
difference  that  they  are  women,  and  the  trustee 
is  a  lawyer  and  the  husband  of  their  half-sister, 
nor  that  one  of  them  testifies  genprnlly  that  the 
trustee  often  promised  to  settle.  Hume  v.  Beale, 
17  Wal.  336. 

9. When  Transfer  or  Conveyance  wUl  be 

erdered.']  He  for  whose  benefit  a  trust  is  cre- 
ated, and  who  is  ultimately  to  receire  the  fund, 
may  maintain  a  bill  to  procure  the  fund  to  be 
paid  directly  to  himself.  Russell  v.  Clark,  7 
Cranch,  69. 

10.  Where  a  trust  was  created  to  nay  to  W. 
the  amount  that  should  be  recovered  and  paid 
from  him  to  N.  on  account  of  a  letter  of  credit, 
and  N.  had  recovered  a  judgment  at  law  against 
W.,  which  was  nnsatisfied,  w .  being  insolvent, 
it  was  held  that  N.  could  not  reach  the  trust  fund 
by  a  bill  against  W.  and  the  trustee.    lb. 

U.  The  owner  of  the  equitable  title  to  land 
may  maintain  a  bill  to  compel  a  conveyance  of  the 
legal  title ;  and  no  suit  for  title  which  the  defend- 
ant may  have  had  with  other  parties  can  affect  the 
right  to  relief;  nor  is  it  of  any  consequence  that 
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neither  party  is  in  possession,  the  contest  being 
for  the  title  alone.    Smith  v.  Orton,  21  How.  241. 

12.  — -  Parties  to  Suit.]  Where  a  testatrix 
directed  her  executors  to  invest  a  fund,  and  from 
the  interest  pay  for  the  proper  education  of  three 
nephews,  and  be<^ueathed  to  each  of  them  who 
should  live  to  finish  his  education  and  to  attain 
his  majority  a  certain  sum  in  money,  it  was  held 
that  all  three  of  the  beneficiaries  were  necessary 
parties  to  a  bill  to  enforce  the  trust.  Dandridge 
V.  Custis,  2  Pet.  370. 

13.  In  general,  residuary  legatees  are  not 
necessary  parties  to  a  bill  to  enforce  the  trusts  of 
a  will,  their  interests  being  represented  by  the 
executor.     lb. 

14:  W^here,  by  a  contract  for  the  purchase  and 
sale  of  land,  the  land  is  to  be  converted  into 
money  and  the  proceeds  divided,  the  land,  in 
equity,  is  to  be  re^rded  as  money,  and  so  the 
personal  representative  of  the  cestui  que  trust 
may  maintain  a  bill  to  enforce  the  trust,  without 
joining  the  heirs.  Seymour  y.  Freer,  8  WaL 
202. 

15.  To  a  suit  against  an  infant  feme  covert 
and  her  husband  to  compel  a  conveyance  of  her 
interest  in  land  which  another  holds  in  trust  for 
her  use,  with  power  to  sell  and  reinvest,  the 
trustee  should  be  made  a  party,  and  if  he  be  not, 
a  decree  against  her  will  ne  reversed  on  her  ap- 
])eal,  although  she  has  conveyed  as  ordered. 
OHara  v.  MacConnell,  93  U.  8. 150. 

16.  Where  a  suit  brought  by  a  trustee  to  re- 
cover  trust  property,  or  to  reduce  it  to  possession, 
does  not  affect  his  relations  with  his  cestuis  que 
trust,  it  is  unnecessary  to  make  them  parties. 
Carey  v.  Broum,  92  17.  S.  171. 

17.  Where  a  trustee  is  invested  with  such 
powers  and  subjected  to  such  oblif^ations  that  the 
Dcneficiaries  are  bound  by  what  is  done  against 
or  br  him,  they  are  not  necessary  parties  to  a 
suit  by  a  stranger  against  him  to  defeat  the  trust ; 
in  such  case,  he  is  in  court  on  their  beluilf,  and 
in  the  absence  of  fraud  they  are  concluded  by  the 
decree.     Kerrison  v.  Stewart,  93  U.  8.  165. 

18.  A  suit  to  enforce  a  trust  in  personalty 
should  be  brought,  ordinarily,  not  by  the  heir  of 
the  deceased  beneficiary,  but  by  his  personal  rep- 
resentative. Ware  v/  Galveston  City  Co.,  Ill 
U.  8.  170. 

19.  If  a  trustee  die,  and  another  be  appointed, 
pending  a  suit  to  compel  execution  of  the  trust, 
a  supplemental  bill  in  the  nature  of  a  bill  of  re- 
vivor should  be  filed,  and  the  heirs  of  the  orig- 
inal trustee  be  made  parties  defendant.  Greenleaf 
V.  Q\teen,  1  Pet.  138. 

20.  Relief]    Wliere  a  trustee  attempts, 

by  deed,  to  convey  property  which  he  has  no 
right  to  convey,  and  as  to  which,  consequently, 
his  deed  is  a  nullity,  and  the  owners  of  the 
property  seek  in  equity  to  have  the  conveyance 
set  aside  as  void,  and  to  obtain  possession  of  the 
premises,  the  question  of  the  return  of  the  price 
paid  by  the  vendee  is  one  with  which  Uiey  are 
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not  concenied,  they  having  had  no  benefit  there- 
from.    Young  v.  Bradley,  101  U.  8.  782. 

21.  Where  a  bill  charges  a  breach  of  trust, 
and  prays  for  an  account,  the  paTraent  of  the 
amount  found  due,  the  removal  oi  the  trustee, 
and  for  general  relief^  a  new  trustee  may  be  ap- 
pointed and  a  transfer  of  the  fund  orderea. 
Such  relief  is  not  inconsistent  with  the  specific 
relief  prayed  for,  and  is  necessary  to  carry  into 
full  effect  an  order  for  the  removal  of  the  old 
trustee.    Mitchell  v.  Moore,  95  U.  S.  587. 

22.  In  Kentucky,  a  deed  from  a  trustee  under 
a  decree  in  equity  is  valid,  although  not  approved 
by  tlie  court,  nor  recorded  pursuant  to  tne  stat- 
ute of  that  state  of  February  16,  1818.  Barr  v. 
Gratz,  4  Wheat.  213. 

23.  When  Trustee  may  be  sued  at  LawA 

Where  a  trust  is  for  the  pavment  of  specified 
debts,  and  the  sums  received  and  paid  by  the 
trustee  are  liquidated,  so  that  on  complete  exe- 
cution the  sum  remaining,  if  any,  b  a  sum  cer- 
tain,  that  sum  may  be  recovered  in  an  action  at 
law  for  money  had  and  received.  McLaughlin 
V.  Swann,  18  How.  217. 

2C  Although  a  trustee,  as  such,  may,  in  gen- 
eral, be  sued  only  in  equity,  yet  if  he  bind  him- 
self  by  a  personal  covenant  he  will  be  liable  at 
law,  even  if  he  add  to  his  name  the  words  "  as 
trustee,"  etc.    Duvall  v.  Craig,  2  Wheat  45. 

25.  Thus  where,  on  the  resignation  of  a  trus- 
tee to  whom  the  trust  estate  is  indebted,  his  suc- 
cessor and  the  co-trustee  agree  to  devote  the 
income  of  the  estate  aflter  Dayment  of  current 
expenses  to  payment  of  the  aeot,  the  agreement 
may  be  enforced  at  hiw  against  the  promisors  in 
their  personal  canacity;  lud  this,  although  tliey 
are  described  in  tne  agreement  as  trustees.  Tay- 
lor V.  Davis,  110  U.  S.  330. 

Matter  of  Trust  as  Ground  for  Creditor's  Bill. 

See  Creditob's  Bill,  3,  4. 
Stale  after  Nineteen  Years. 

See  Mortgage  —  Power  of  Sale,  4. 

Suits  in  Circuit  Court  —  Citizenship  as  affect- 
ing Jurisdiction. 
See  Circuit  Court — Jurisdiction,  1 08. 

Tenants  under  a  Constructive  Trustee  cannot 
he  ousted  by  Court  of  Equity. 
See  Landlord  and  Tenant,  11. 

Trust  —  When  Statute  of  Limitations  begins 
to  run  —  Express  —  Constructive. 
See  Limitation  —  Exceptions  and  In- 
terruptions, 36  et  seq. 

ntmr  —  TRXTBTSB  ~  JVo/ure   of  Estate   ac- 
quired. 
See  pi.  1-6. 

Execution  of  Trust  —  In  general  —  Trustee 
may  not   claim  adrersely  —  Nor  acquire 
Trust  Property^  What  constitutes  Breach 
of  Trust. 
See  pi.  7-21. 
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Accounting  —  For  what  Trustee  is  aUowed'^-^ 
For  what  he  is  chargeable  —  Interest. 
See  pL  22-33. 

Discharge  of  Trustee  —  Presumption  and  Ef- 
fect. 

See  pi.  84-^9. 

1.  Nature  of  Estate  acqwred."]    If  land 

be  conveyed  to  trustees,  in  trust  to  sell  and  con- 
vey a  fee  simple,  they  take  a  fee  without  words 
of  limitation.    Neilson  v.  Lagow,  12  How.  98. 

2.  Where  a  devise  is  to  one  for  his  use  and 
benefit,  but  the  possession  and  management  of 
the  property  are  given  to  trustees,  and  the  cestui 
que  trust  has  but  to  receive  and  use  the  rents 
and  profits,  the  trustees  take  the  legal  estates 
Stanley  v.  CoU,  5  Wal.  119. 

3.  The  words  used  by  a  devisor  to  create  a 
trust  estate  will  be  limited  to  the  purposes  of 
its  creation.  Thus,  although  in  general  a  devise 
to  trustees  and  their  heirs  will  pass  a  fee,  yet 
where  the  trust  is  merely  a  dry  one,  and  its  pur- 
poses are  limited  to  objects  ending  with  lives  in 
oeing,  the  estate  may  be  considered  as  terminat- 
ing with  those  lives.  Poor  v.  Considine,  6  WaL 
458. 

4.  The  grantee  of  one  who  holds  land  as 
"  trustee  "  merely,  nothing  appearing  to  indicate 
the  nature  of  the  trust,  acquires  the  legal  title. 
The  cestui  que  trust  only,  not  a  third  person,  can 
complain  that  the  conveyance  was  a  breach  of 
trust.  And  this  rule  applies  to  a  conveyance 
from  one  whose  title  is  aerived  by  patent  from 
the  United  States.  Cowell  y.  Cowrado  Springs 
Co.,  100  U.  S.  55. 

5.  Those  who  claim  bv  inheritance  the  land  of 
one  who  had  permitted  his  name  to  be  used  as 
trustee  in  closing  up  transactions  in  which  he 
had  and  ckimed  no  interest,  being  a  nominal 
trustee  only,  have  no  claim  to  the  land  so  held. 
Zantzinger  v.  Gimton,  19  Wal.  33. 

6.  A  private  statute  for  the  removal  of  obstar 
cles  to  the  execution  of  certain  trusts  under  a 
will,  held  to  have  devested  the  fee  in  the  original 
trustees,  but  not  to  have  vested  it  in  the  person 
empowered  to  act  in  their  place.  Williamson  v. 
Berry,  8  How.  495 ;  Williamson  v.  Irish  Presby^ 
terian  Congregation,  Id  565. 

7. Execution  of  TVust  —  In  general.] 

Trustees  to  sell  must  join  in  the  sale  and  con- 
veyance, in  order  to  pa.<»  f  itle  to  trust  property 
held  by  them  jointly.  Wilbur  v.  Almy,  12  flow. 
180. 

8.  Where  A.,  being  embarrassed,  conyejed 
his  property  to  B.,  who  agreed  to  pay  A.'s  debts, 
except  one  secured  by  a  mortgage  on  a  parcel  of 
the  land  conveyed,  to  advance  a  certain  sum  to 
A.  annually  for  four  years,  and  to  divide  equally 
between  A.  and  himself  any  surplus  remaining 
from  the  property  conveyed  after  repaying  him- 
self  the  amount  of  advances,  and  where'B.  did  as 
agreed,  but  A.  having  resumed  without  leave  tlie 
management  of  the  property,  and  the  interest  on 
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tbe  mortga^  debt  remaining  unpaid,  and  B.  re- 
fusing to  aovauce  money  to  pay  it,  a  foreclosure 
and  sale  were  had,  and  suit  having  been  brought 
a^inst  B.,  in  which  it  was  sought  to  charge  mm 
with  waste  in  permitting  the  foreclosure,  and  to 
compel  a  reconveyance  of  the  property  conveyed, 
it  was  held  that  B.  was  not  a  mortgagee,  but  a 
trustee,  that  he  had  been  guilty  of  no  default  in 
the  premises,  and  that,  the  property  conveyed 
beinff  worth  less  than  the  amount  of  his  advances, 
a  sale  would  not  he  ordered,  although  requested 
by  A.    Flagg  v.  Walker,  113  U.  8.  G59. 

9.  It  was  held,  however,  that  A.  should  have 
six  months  for  redemption  by  paying  to  B.  the 
amount  of  his  advances,  B.  to  hold  the  property 
dischaived  from  trusts  in  case  redemption  should 
not  be  had.     lb. 

10.  In  the  absence  of  authority,  a  trustee  can- 
not charge  the  trust  estate ;  and  clearly  he  can- 
not, where  the  instrument  creating  the  trust 
makes  him  a  trustee  merely  of  the  naked  legal 
title,  and,  by  its  provisions,  effectually  excludes 
the  power  to  charge.  Hewitt  v.  Phelps,  105  U.  S. 
393. 

U.  Where,  on  the  sale  of  property,  a  bond  is 
given  secured  by  a  deed  of  trust,  the  vendor's  at- 
torney being  made  trustee,  with  no  duties  save 
those  of  receiving  the  money  and  executing  a  re- 
lease, he  will  not  be  removed  from  his  office  be- 
cause, in  a  controversy  with  his  client  oonceming 
fees,  a  personal  ill-feeling  has  been  engendered, 
especially  where  a  co-trustee  is  associated  with 
him.  [waits,  G.  J.,  and  Hunt  and  Haklan, 
JJ.,  dissenting.]  McPherson  v.  Cox,  96  U.  S. 
404. 

12. Execution  of  Tnut  —  Trustee  may 

not  claim  adverselyj]  A  trustee  cannot  claim  the 
trudt  property  adversely  to  those  for  whom  he 
acquii^  and  for  whom  he  holds  it.  Union  Pa- 
cific Railroad  Co.  v.  Durant,  95  U.  8.  576. 

13.  One  who  has  been  ordered  by  the  probate 
court  to  pay  over  to  himself  as  trustee  money 
held  by  himself  as  executor,  and  who  files  in  court 
his  receipt  as  trustee,  and  on  the  strength  thereof 
procures  his  dischai^  as  executor,  cannot  be 
neard  to  deny  that  the  money  came  to  his  hands 
as  trustee.    Cavender  v.  Cavender,  114  U.  8. 464. 

14: Execution  of  Trust  —  Trustee  may 

not  acquire  Trust  Property.']  A  trustee  cannot 
lawfully  acquire  the  trust  property,  either  by 
purchase  or  Dy  exchange.  Wormleyy.  Wormley, 
8  Wheat.  421. 

15.  A  sale  of  land  belonging  to  infant  tenants 
in  common,  made  under  order  of  court  for  a  par- 
tition, not  set  aside  for  constructive  fraud  on  the 
ground  of  a  purchase  by  persons  standing  in  fidu- 
ciary relations,  where  it  appeared  that  those  per- 
sons did  not  become  interested  until  after  such 
relations  had  ceased.  Kearney  v.  Taylor,  15 
How.  494. 

16.  Where  a  sale  of  trust  property  is  fairly 
made  for  an  adequate  price,  and  confirmed  after 
opposition,  the  mere  fact  that  thiiteen  years  after- 
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wards  the  trustee  buys  tlie  property  from  the 
purchaser  at  the  trust  sale  ainbrds  no  evidence 
of  fraud,  tbe  price  paid  by  the  trustee  being  a 
fair  price,  and  ois  purchase  not  having  been  con- 
lemplated  at  the  time  of  the  original  sale.  Ste* 
phen  V.  Beall,  22  Wal.  329. 

17.  Purchases  by  trustee  from  cestui  que  trust, 
considered.    Brooks  y., Martin,  2  Wal.  70. 

18.  What  constitutes  Breach  of  Trust.'] 

A  trustee  with  power  to  sell  and  reinvest  when- 
ever in  his  opinion  the  money  may  be  laid  out 
advantageously,  must  exercise  such  power  fairly 
and  honestly ;  and  the  sale  will  be  void  if  he  ap- 
pear to  have  been  influenced  b^  private  and  sel- 
fish interests,  and  be  for  an  inadequate  price. 
Wormley  v.  Wormley,  8  Wheat.  421. 

19.  A  trustee  of  property  for  a  husband  and 
wife,  for  life,  remainder  to  their  children,  with 
power,  on  consent  of  the  tenants  for  life,  to  sell 
and  reinvest^  sold  the  property  and  reinvested  the 
proceeds,  with  consent  of  the  tenants,  on  promise 
of  a  mortgage,  in  real  estate  purchased  in  liis  own 
uame  and  for  his  own  use,  but  executed  no  mort- 
gage. It  was  held  that  there  was  a  breach  of 
trust.     Caldwell  v.  Taggart,  4  Pet.  190. 

20.  One  who  denies  that  he  is  a  trustee  should 
be  removed  and  a  new  trustee  appointed,  if  the 
intervention  of  a  trustee  continues  necessary. 
Irvine  v.  Dunham,  111  U.  8.  827. 

21.  A  neglect  to  invest  trust  funds  constitutes 
a  breach  of  trust  for  which  a  trustee  may  be  re- 
moved, where  the  will  creating  the  trust  reqiiires 
an  investment.  Cavender  v.  Cavender,  1 14  U .  8. 
464. 

22. Accounting —' For  what  Trustee  is 

aUoufed."^  In  this  country,  trustees  are,  in  gen- 
eral, entitled  to  compensation,  to  be  computed  as 
a  percentage  on  the  amount  of  the  estate;  but 
the  claim  therefor  may  be  forfeited  by  fraud  or 
negligence.  Barney  v.  Saunders,  16  How. 
535. 

23.  The  holder  of  a  fund  who  is  by  the  law  a 
trustee  is  bound  to  defend  the  title,  and  expenses 
therein  incurred  may  be  charged  upon  the  fund ; 
and  if  he  defend,  it  makes  no  dinerence  in  the 
matter  of  the  expenses  that  he  does  so  in  the  be- 
lief that  he  is  the  lawful  owner  by  assignment 
from  the  cestui  que  trust.  WUliams  v.  Gibbes, 
20  How.  535. 

2C  The  trustee  of  a  fund  may  retain  thereof 
enough  to  reimburse  expenses  incurred,  and  to 
give  a  fair  compensation  for  personal  exertions 
made  in  the  prosecution  of  the  claim  from  which 
the  fund  was  derived.    Tb. 

25.  A  trust  estate  must  bear  the  necessary  ex- 
penses of  its  administration.  Drustees  v.  Green- 
ough,  105  U.  8.  527. 

26.  •— »  Accounting  —  For  what  Trustee  is 
chargeable.]  Trustees  under  a  duty  to  invest 
on  f;ood  security,  who  suffer  money  to  lie  on  de- 
posit at  a  banker's,  payable  on  demand  with  inter- 
est, longer  than  may  oe  reasonably  necessary  to 
obtain  a  proper  investment^  must  bear  any  lost 
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that  may  arise  from  a  failure  of  the  baaker.  Bar- 
ney ▼.  Saunders,  16  How.  535. 

27.  Aliter,  if  the  deposit  be  of  money  from 
current  income  recently  made,  and  otherwise  not 
imprudent.    lb. 

28.  If  the  trustee  receive  nsurioos  interest, 
he  must  account  therefor  to  his  cestui  que  trust, 
lb, 

29.  The  estate  of  a  hnsband  who  had  mal- 
treated his  wife,  and  obtained  from  her  the  income 
from  her  separate  property  under  a  promise  to 
invest  it  for  her,  but  who  did  not  invest  it,  was 
charged  in  equitv  with  interest  compounded  an- 
nually through  a  long  term  of  years,  and  allowed 
nothing  for  commissions.  Walker  t.  Walker, 
9  Wal.  743. 

30.  A  trustee  residing  within  the  confederacy 
during  the  rebellion,  who  kept  no  separate  ac- 
counts of  the  trust  fund,  but  inrestea  it  in  his 
own  name,  cannot  charge  it  with  losses  sustained 
from  pavments  made  to  him  in  confederate  money. 
Mitchell  v.  Mnare,  95  U.  8.  587. 

31.  Accounting  —  Intereit.']    Although 

compound  interest  may  be  charged  against  a  trus- 
tee tx)  iuvest,  for  j^ross  neglect  or  K)r  misuse  of 
the  funds,  simple  interest  onl^  is,  in  general,  im- 
posed for  mere  neglect  to  invest.  Barney  v. 
Saunders,  16  How.  635. 

32.  And  where  the  amounts  received  are  not 
large,  nor  such  as  could  be  easily  invested  at  any 
time,  yearly  rests  only  will  be  made.    76. 

33.  A  trustee  is  liable  for  more  monev  than 
he  receives,  wilh  interest,  only  in  case  ot  very 
supine  negligence  or  wilful  default.  Taylor  t. 
Benham,  5  How.  233. 

34.  Discharge  of  Trustee  —  Prewwnp' 

tion  and  Effect.]  A  state  statute  authorizing 
the  chancellor  to  discharge  trustees  named  in  a 
will  (the  trust  beinj^^  to  hold  to  the  use  of  a 
person  named  for  life,  etc.),  and  to  appoint 
others  in  their  place,  is  valid,  where  it  is  enacted 
at  the  request  of  the  original  trustpes,  in  such 
case  no  contract  being  violated.  Williamson  v. 
Suydam,  %  Wtl.  7i'6. 

35.  The  trustees  having  been  discharged  pnr- 
suaut  to  the  statute,  the  legislature,  by  a  sup- 
plemental act,  may  grant  power  to  appoint,  as 
trustee,  the  devisee  of  the  hfe  estate  in  place  of 
the  trustees  discharged,  and  to  authorise  him  to 
execute  the  trust,    lb. 

36.  The  lapse  of  fortv  years  and  the  death  of 
all  the  original  narties,  neld  sufficient  to  raise  a 
presumption  of  t  ne  discharge  and  extinguishment 
of  a  trust  proved  once  to  have  existed,  dv  strong 
circumstantial  evidence.  Prevost  t.  Gratz,  6 
Wheat.  481. 

37.  Where  land  has  been  conveyed  upon  trusts 
which  fait,  so  that  it  has  become  the  dut^  of  the 
trustee  to  reconvey,  the  presumption  anses  that 
he  has  done  so ;  and  if,  on  facts  making  his  duty 
in  the  premises  clear,  the  court  below  finds,  not 
as  a  fact,  but  as  a  conclusion  of  law,  that  he  has 
not  reoonveyed,  the  appellate  court  will  reverse 
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the  judgment.    French  y.  Edwards,  21  WaL 

147. 

38.  Although  it  is  to  be  presumed  that  a 
trustee  has  reconyeyed  to  his  grantors  where  ihe 
conditions  on  which,  by  their  deed  to  him,  the 
trust  was  to  be  executed  have  become  impos8t> 
hie,  the  presumption  is  rebuttable.  Lincoln  r. 
French,  105  U.  S.  614. 

39.  After  the  trusts  declared  by  a  will  are  per- 
formed, the  trustee's  deed  of  the  trust  property, 
not  made  in  pursuance  of  any  power  confentMl 
or  duty  imposed  on  him  as  trustee,  conveys  no 
title.     Young  v.  Bradley,  101  U.  8.  782. 

Bank  —  Trustee  to  wind  up. 

See  Bank,  10. 
Competent  as  a  Witness,  when. 

See  WiTVSSS  —  Ck)MP£TENCT,  6. 

Conveyance  from  Husband  to  Wife  —  TViit • 
tee  no  longer  necessary. 
See  HusBAKO  akd  Witb,  23. 

Corporation  may  purchase  at  Sale  by  Trustee 
under  Power  in  Trust  Deed,  although  Trus- 
tee is  one  of  its  Officers. 
See  Mortgage  —  Powbb  o?  Salb,  7. 

Government  Trustee  for  Owner  of  Abandoned 
and  Captured  Property. 
See  Abandoned  and  Captubed  Fbop- 

lETT.  2. 
Liability  of  Trustee  compelled  to  pay  over  to 
Confederate  Authorities — Federal   QueS' 
tion. 
See  EaBOR  to  State  Court  —  Jitris- 

DICTION,  151. 

May  by  Will  empower  Executors  to  sdl  Trust 
Lands. 
See  Power,  8. 

Party  to  Suit  to  enforce  Trust  Deed,  etc.  — 
To  enjoin  Sale,  etc. 
See  RsvoyAL  op  Causes,  65,  66. 

Power  to  submit  Matter  ofPartidon  to  ArH- 
trators. 
See  Partition,  3. 

Property  conveyed  in   Trust  for  Use  of  a 
Church  —  Trustees  not  removable  without 
Cause  shown  —  Disqualification. 
See  Religious  Societies,  20,  21. 

Railroad  Mortgage  —  Rights,  Powers^  etc.,  of 
Truxtees. 

See  Railroad  —  Mortgage,  47,  60  et 
seq. 

Right  to  create  Lien  on  Bank  Stock  held  in. 
Trust. 
See  Bank,  14. 

Trustee  may  insure  for  Benefit  of  Cestui  que 
Trust. 
See  Insurance  — Pire,  2,  3. 

Vendor,  Trustee  for  Title  to  Purchaser  in  Pot^ 
session,  etc. 
See  Livitation — ExcBPTiONa  and  Iv< 
xee&uptions^  43. 
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Tiros  AVD  TOWAGB  —  Duties  and  Udbilities 
of  Tugn  and  Tug-owners.]  A  steam-tug  is  bouud 
tu  the  exercise  of  such  caution  and  skill  as  pru- 
dent naTigators  usually  employ  in  similar  ser^ 
vices,  and  b  responsible  for  injury  to  her  tow 
caused  by  the  want  thereof.  2'he  Webb,  14 
Wal.  406. 

2.  Although,  in  general,  damage  to  the  tow 
does  not  raise  a  presumption  of  want  of  care  and 
skill  on  the  part  of  the  tug,  it  may  be  otherwise 
iu  certain  cases ;  as,  for  instance,  where  the  tug 
goes  three  miles  out  of  her  proper  track  in  run- 
ning a  well-known  straight  course  of  nine  miles, 
although  after  she  starts  thereon  a  thick  fog 
comes  on,  and  although  there  are  various  known 
cross-currents,     lb. 

3.  A  steam-tog  which  engages  to  tow  a  ves- 
sel into  port,  although  not  a  common  carrier  nor 
an  insurer,  is  bound  to  exercise  reasonable  care 
and  skill,  and  is  responsible  for  the  want  thereof; 
the  port  being  her  home  port,  she  is  bound  to 
know  the  channel,  how  to  reach  it,  and  whether, 
in  the  state  of  the  wind  and  water,  it  is  safe  and 

5 roper  to  attempt  to  enter  with  a  tow.     The 
iargoret,  94  U.  S.  494. 

4.  Although  a  transportation  company,  en- 
saged  in  towing  a  barge  from  one  point  to  another, 
does  not  occupy  the  position  of  a  common  carrier, 
nor  have  that  exclusive  control  of  the  bai^  wluch 


TVGS  AHD  TOVAQI  —  continued. 

that  relation  would  imply,  it  does  have  control  to 
the  extent  necessary  to  enable  it  to  fulfil  its  con- 
tract,  and  is,  therefore,  bound  to  exercise  such 
care  and  diligence  as  a  skilful  performance  of  the 
stipulated  service  requires.  Eastern  Transpor- 
tadon  Line  v.  Hope,  96  U.  S.  297. 

5.  The  owners  of  a  steamer  undertaking  to 
tow  vessels  are  responsible  for  an  accident  re- 
sulting from  a  want  of  proper  knowledge  on  the 
part  of  the  master  of  the  difficulties  of  naviga- 
tion in  the  river  in  which  the  steamer  plies,  such, 
for  mstanoe,  as  the  distance  from  one  to  another 
of  two  piers  between  which  he  attempts  to  pass, 
ignorance  of  the  currents,  of  whether,  in  a  oer- 
tain  state  of  the  river,  that  which  at  low  water 
would  be  an  obstruction  can  be  passed  over,  etc. 
The  Lady  Pike,  21  Wal.  1. 

6.  A  river  steamboat  approacliing  a  bridge 
with  piers,  when  the  wind  is  liigh  and  siie  cannot 
pass  without  danger,  should  lie  hj  until  the  wind 
subsides.  If,  instead,  she  tries  to  pass,  and  a 
barge  in  her  tow  strikes  a  pier  ana  siuks,  the 
owners  of  the  steamboat  cannot  contend  that 
the  loss  was  due  to  '*  the  dangers  of  navigation." 
The  Mohler,  91  Wal.  230. 

Collision  in  general. 
See  Ck)LU8iOii. 


u. 


VLIBA  VIBXB  —  Application  of  the  Doctrine  — 
In  general. 
See  Ck>EFORATio»  —  Powebs  ahd  Lia- 

BlUTISS. 

tfKFIBB  —  In  general. 

See  Abbitbatiov  and  Kxfeiubhce,  11- 
13. 

ITHBVS  UIFLUJUICB  —  What  constitutes. 
See  Equity — Jurisdiction,  83. 

VnOS  —  States  —  Union  indestructible,  etc. 
See  States  —  Union. 

tnriOV  PACIFIC  UATIiHOAI)  —  Legislation  di- 
recting Suits  against. 
See  Circuit  Court  — Practice,  23-25. 

Provisions  as  to  Bonds,  Interest,  Earnings^  etc. 
See  Railroad  —  Particular  Eoads. 


—  Banhruptcg  and  Discharge 
ofPuttUc  Debtor  €U  affecting. 
See  United  States — Bankruptcy. 
Claims  against  United  States  —  In  general. 
See  United  States — Claims. 


UHITEl)  8ZAm  —  continued. 
Courts  of  United  States  —  In  general. 
See  Federal  Courts. 

In  general — Powers,  etc.,  under  the  Consti. 
tution. 
See  United  States  —  In  general. 

Lands  of  United  States  —  In  general. 
See  Lands  of  United  States. 

Liability  to  Suit,  etc.  —  In  general. 
See  United  States — Suits. 

Limitations  as  affecting — In  general. 
See  United  States  —  Limitatiov. 

Officers  of  United  States  —  In  general. 
See  Officer. 

Payment  —  Priority  in  general. 

See  United  States — Prioritt  of  Pat- 
ment. 
Suits  by  and  against — In  general. 

See  United  States — Suits. 

VHITED  VtATBB-^'BLSKBJmCf  —  Discharge 

of  Public  Debtor  does  not  bar  United  StaiesA 
A  debt  due  the  United  States  is  not  discharged 
by  the  discharge  in  bankruptcy  of  the  debtor. 
The  bankrupt  act  of  1867  does  not  expressly  so 
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VHTtSD  8TATB8  -^  BAJIJUiUFlVV  •-  continued. 

?rovide,  and  such  intent  is  not  to  be  presumed, 
'he  rights  and  remedies  of  the  sovereign  are  not 
to  be  devested  by  any  senend  words.  United 
Slates  ▼.  /f«no»/20  Wj3.  251. 

UmTKD  8TATB8  —  CLAIMS  —  Assignment  con- 
fers no  Rights,  biU  Assignor  may  not  set  up  In- 
validity —  Payment  of  Part  of  Claim  assigned 
creates  no  Estoppel  — Parties  to  Assignment  con- 
cluded by  Legislative  Recognition  —  Payment  to 
Assignee's  Attorney,  when  good.^  One  cannot 
acquire  as  against  the  United  States  the  rights 
of  another  in  a  contract  with  the  United  States, 
as,  for  instance,  the  right  to  compensation  for 
carrying  the  mails,  by  a  moitgage  trom  the  con> 
tractor  and  a  foreclosure  by  judicial  sale.  Such  a 
transfer  is  directly  within  tlie  proliibition  of 
§1  3477,  3737,  Rev.  Sts.,  relating  to  assignments 
of  claims  a^rainst  the  United  States.  St.  Paul 
^  Duluth  Railroad  Co.  v.  United  States,  112 
U.  S.  733. 

2.  If  a  government  contract  for  supplies,  con- 
taining a  clause  forbidding  subletting  or  assign- 
ing, be  abandoned  by  the  contractor  and  taken 
up  by  his  sureties,  with  the  consent  of  the  gov- 
ernment agent,  and  by  them  turned  over  to  one 
who  agrees  to  furnish  the  supplies  and  pay  them 
a  percentage  of  the  money  received,  that  person 
does  not  thereby  become  interested  in  the  original 
contract,  so  that  if  the  government,  desiring  to 
abandon  it,  propose  to  settle  equitably  with  all 
persons  so  interested,  he  will  be  enfitled  to  share 
in  the  settlement.  Kellogg  v.  United  States,  7 
Wal.  361. 

3.  If  the  law  prohibiting  the  assifpment  of 
claims  against  the  United  States  applies  to  the 
case  of  an  assignment  of  the  claim  of  a  county 
for  indemnity  for  swamp  lands  sold  by  the 
United  States,  a  county  wnich  has  sold  and  as- 
signed such  a  claim  cannot,  after  the  United 
States  has  paid  it,  invoke  the  law  to  avoid  its 
contract  of  sale  or  to  recover  the  amount  received 
by  its  assignee.  American  Emigrant  Co.  v. 
Adams  County,  100  U.  S.  61. 

4.  The  act  of  February  26, 1853  (10  Sts.  170), 
to  prevent  frauds  on  the  treasurv,  applies  only  to 
cases  of  voluntary  assignment  of  demands  against 
the  government,  not  to  the  passing  of  claims  to 
heirs,  or  devisees,  or  assignees  in  bankruptey. 
Erwin  v.  UfiUed  States,  97  U.  S.  392. 

5.  An  assignment  for  the  benefit  of  creditors 
is  not  within  the  prohibition  of  the  act,  nor  does 
it  violate  any  principle  of  law  or  pubHo  policy. 
Goodman  v.  Niblack,  102  U.  S.  556. 

6.  The  United  States,  bv  paying  part  of  a 
claim  to  an  assignee  thereof,  is  not  precluded, 
when  sued  for  the  balance,  from  denyine  the 
validity  of  the  assignment.  McKnight  v.  United 
States,  98  U.  S.  179. 

7.  Where  the  assignment  of  a  contract  with 
the  United  States  has  been  recognized  by  acts  of 
congress,  the  parties  thereto  cannot  dispute  its 
validity.     Goodman  v.  Niblack,  102  U.  S.  556. 


UJlUfiD  STATES  —  CLAEKS  —  continued, 

8.  Notwithstanding  the  act  of  July  29,  1846 
(9  Sts.  41),  which  forbids  the  payment  of  claims 
against  the  government  to  any  one  other  than 
the  ckuraant,  or  his  executor  or  administrator,  or 
an  attorney  in  fact  under  a  power  executed  after 
allowance  of  the  claim,  and  the  act  of  1853,  pay- 
ment to  such  an  attorney  may  be  good  against 
the  claimaut,  the  power  being  unrevoked  at  the 
time  of  payment,  although  executed  before  the 
claim  was  allowed.  Bailey  v.  United  States,  109 
U.  S.  432. 

Contracts  for  Army  Supplies. 

See  War  Dbpaetment. 
Contracts  unth  Government  —  Construction. 

See  CoNT&ACT  —  (Donstbuction,  13,  52 
et  seq. 

Limitation  of  Claims  against  United  States. 

See  CouBiT  of  Claims  —  Faactice,  17 
et  seq. 
Prosecution  of  Claims. 

See  Court  of  Clatvs. 
Statutory  Reference  of  Claim  against — Effect. 

See  Arbitration  and  Refxr£ncb,  4. 

UlllTJU)  STATES — IV  6SHXRAL — Supremacy 
of  Federal  Power  —  Power  to  provide  for  Resto- 
ration of  State  Governments  —  Power  to  acquire 
Territory  and  over  Territory  acquired  —  War 
Power  —  Power  to  contract.']  The  federal  gov- 
ernment, although  limited  in  its  powers,  is  su- 
preme within  ite  sphere  of  action ;  and  iia  Uws, 
when  pursuaut  to  the  constitution,  are  the  su- 

{>reme  law  of  the  land.    McCulloch  v.  Mary- 
and,  4  Wheat.  316. 

2.  The  federal  sovereignty  within  a  state  is 
distinct  from  that  of  the  state  itself,  and  each 
is  independent  within  its  sphere  of  action,  al- 
though both  exist  and  are  exercised  within  the 
same  territorial  limits.  Ableman  v.  Booth,  21 
How.  606 ;  Tarble^s  Case,  13  Wal.  397. 

3.  And  neither  can  intrude  within  the  juris- 
diction of  the  other,  or  interfere  with  its  action ; 
but  where  a  conflict  arises  between  their  respec- 
tive enactments,  or  in  the  enforcement  of  tneir 
respective  authorities,  those  of  tlie  federal  gov- 
ernment must  have  supremacj  until  the  validity 
of  such  enactments  or  authorities  is  determined 
by  the  federal  tribunals.     Tarble's  Case,  13  Wal. 

397. 

4.  The  authority  of  the  general  government  to 
provide  for  the  restoration  of  state  governments, 
when  subverted  and  overthrown,  is  derived  from 
its  obligation  to  guarantee  to  every  state  a  repub- 
lican form  of  government.  Texas  v.  White,  7 
Wal.  700. 

5.  The  power  is  primarily  a  legislative  power, 
and  resides  in  congress,  although  tlie  president 
may  institute  temporary  government  in  an  insur- 
gent district,  or  take  provisioual  measures  for  the 
restoration  of  a  lojal  government  therein.     lb. 

6.  In  its  exercise  a  discretion  in  the  choice  of 
means  is  necessarily  allowable,  it  being  therein 
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essential  onW  that  the  means  chosen  be  necessary 
and  proper  for  its  execution,  and  not  in  contra- 
Tention  of  the  constitution.    lb. 

7.  The  United  States  has  power  to  acquire 
territory  either  by  conquest  or  by  treaty.  Ameri- 
can Insurance  Co.  v.  Canter,  1  Pet.  611. 

8.  When  the  United  Slates  acquires  new  ter- 
ritory by  treaty  it  does  not  succeed  to  the  pre- 
rogative rij^hts  of  the  former  sovereign,  but  take^ 
subject  to  its  own  institutions  and  laws.  Pollard 
V.  kagan,  3  How.  212. 

9.  The  constitution  does  not  expressly  confer 
the  power  to  acquire  territory  to  be  governed  as 
a  colony,  but  it  confers  power  to  admit  states, 
and  under  that  power  territory  may  be  acquired 
which  is  intended  to  be  admitted  as  a  state,  and 
which,  from  the  necessity  of  the  case,  may  be 
governed  by  congress  until  fitted  to  be  so  ad- 
mitted. [McLean  and  Cobtis,  JJ.,  dissenting.] 
Scott  V.  Sandford  [Dred  Scott  Case],  19  How. 
393. 

10.  The  constitutional  powers  of  the  federal 
government  do  not  enable  tbe  government  to 
have  or  exercise  that  police  control  over  public 

I)laces  within  the  state  of  Louisiana  which  be- 
onged  to  the  crown  either  of  France  or  of  Spain ; 
and  the  treaty  of  cession  could  not  enlarge  that 
power.  New  Orleans  v.  United  States,  10  Pet. 
662. 

U.  The  United  States  may  take  the  legal  tiUe 
to  land  as  security  for  a  debt,  notwitlistanding 
the  act  of  May  1, 1820,  f  7  (3  Sts.  568),  declar- 
ing  that  no  land  shall  be  purchased  on  account 
of  the  United  States  except  under  a  law  author- 
izing such  purchase,  and  although  not  specially 
authorized  by  any  particular  statute.  Neilson  v. 
Lagow,  12  How.  98. 

12.  The  war  power  of  the  government,  con- 
sidered. MiUer  v.  United  States,  11  Wal.  268 ; 
Tyler  V.  Defrees,  Id.  331. 

13.  The  United  States  may  enter  into  a  con- 
tract not  prohibited  by  Uw,  and  appropriate  to 
theproper  exercise  of  its  powers.  United  States 
V.  Tingey,  5  Pet.  115 ;  United  States  v.  Bradley, 
10  Pet.  343 ;  United  States  v.  Linn,  15  Pet.  290. 

14.  The  maxim  that  the  king  can  do  no  wrong 
has  no  application  to  the  United  States  or  to  any 
of  its  officers.  Langford  v.  United  States,  101 
U.  S.  341. 

Agencies  not  Subject  to  State  Taxation, 
See  Tax  —  Poweb,  62  et  seq. 

Allowance  by  Commissioner  of  Internal  Rev- 
enue of  Claim  for  Excess  paid  by  Brewer, 
ete.^  when  conclusive  on  the  Government, 
See   Internal   Revenue  —  Remedies 
FOR  Illegal  Exactions,  21. 

Bound  as  a  Creditor  by  Exemption  of  Home- 
stetid. 
See  HoMESTBAD,  4. 

Captures — When  condemned  to  Government, 
See  Capture  —  Captor's  RiohtSi  etc., 
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mnXED  STATES  —  IV  OKIfKRATi  —  continued. 
Compensation  to  Officer — Compensation  for 
Expenditures  which  he  is  required  to  make 
—  Extra  Compensation,  etc. 
See  Officer,  26  et  seq. 

Confiscation  of  Property  of  Persons  in  Rebel- 
lion  —  Power. 
See  Confiscation. 

Constitution  —  First  Ten  Articles  of  Amend- 
ment limit  Powers  of  United  States, 

See  Constitution,  5  et  seq.;  Eminent 
Domain,  4. 

Consular  Courts  —  Right  to  maintain  under 
Treaty  of  1862  with  Ottoman  Empire, 
See  Consular  Courts. 

Contract  with  Government — When  implied. 
See  Contract — What  constitutes,  14. 

Contracts  tcith  —  In  general. 
See  Contract. 

Corporation  —  United  States  not,  nor  a  Per. 
son,  within  the  Meaning  of  a  Statute  de- 
daring  who  may  take  by  Devise. 
See  Devise  and  Legacy,  76. 

Covenants  on  Behalf  of  by  Bead  of  Depart- 
ment —  When  such  Person  is  not  Sound, 
See  Agenct,  28. 

Duties  on  Imports  —  Lien  for. 

See  Duties — Assessment,  48  et  seq. 

Eminent  Domain — Right  of,  may  be  exercised 
unthin  the  States. 
See  Eminent  Domain,  1. 

Estopped  to  deny  the  Rights  of  Informer  in 
Confiscation  Proceedings  —  iVhen. 
See  Confiscation,  57. 

Foreign  Power  cannot  erect  Court  of  Justice 
within  its  Territory  except  by  Treaty. 
See  International  Law,  9. 

Government  Contracts  —  Modification, 

See    Contract  —  Modification    and 
Mebger,  4-6. 

Grant  of  Public  Land  can  be  impeached  for 
Fraud  by  Government  alone. 
See  Grant,  10. 

Grants  —  Government  alone    can  take  Ad- 
vantage  of  Breach  of  Condition  in  Grant 
to  Indians  — Waiter, 
See  Indians,  12,  13. 

Indians  —  Relations  between  Government  and 
Indian  Tribes. 
See  Indians. 

Interest  —  Not  chargeable  except  on  Express 
Contract  therefor. 
See  Court  of  Claims  —  Jurisdiction, 
11. 
Mines —  Government  no  Lien  on  Ore  dug  from 
Public  Lands. 
See  Tax  — Power,  51. 

Money  paid  by  Fraud  or  Mistake  —  Recovery, 
See  Assumpsit,  27. 
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—  continued, 
Monep  received  at  ConJiscaUan  ScUe^—When 
not  liable  therefor. 
See  Assumpsit,  28. 

Naoigable  Waters  —  Shores  and  Soil  under 

them  not  granted  to  the  United  States  by 

Constitution. 

See  Waters,  6. 

Officer —  Suits  against,  for  Use  of  Invention. 

See  QouET  of  Claims — ^Jukisdictiok,  36. 

Officer  liable  to  Arrest  for  Felony, 
See  Officeb,  12. 

Officers  and  Agents  —  Exemption  from  Lia- 
bility for  Acts  done  during  R^bellum, 
See  Rebeluon,  13  et  seq. 

Officers  —  Attorneys  of  Federal  Courts  not 
United  States  Officers. 
See  Attormey,  6. 
Officers  —  In  general. 
See  GrFiCEft. 

Patented  Invention — Right  to  use  without 
Compensation. 
See  Patent  —  License. 

Payment  of  Debts  due  Decedents  —  District 
of  Columbia  or  Domicile. 
See  Executor  and  Admikistkator — 
Powers  and  Liabilities,  17. 

Power  concurrent  with  State  Power -^Inde- 
pendent. 

See  States — Bights  and  Powers,  31. 

Principal  bound  to  refund  Money  paid  to 
Agent — When, 
See  Agency,  67. 

Priority  of  Payment  —  Subrogation  of  Surety 
in  Bail-bond  in  Criminal  Cases. 
See  Subrogation,  4,  5. 

Prize  —  Right  of  Non-commissioned  Captor — 
When  the  Government  may  contest. 
See  Prize  —  Practice,  27. 

Public  Lands — Appeal  in  Proceedings  for — 
How  taken. 

See  Appeal — Taking  and  perfecting, 
12. 

Public  Lands  —  Disposal  —  Lands  in  New 
Orleans,  etc. 
See  Lands  of  United  States — Title. 
Public  Lands  —  Land  of  Confederacy  became 
Property  of  Oooemment  on  Fall  of  Con- 
federacy. 

See  Confiscation,  15. 
Purchaser  of  Lands  sold  for  Direct  Taxes 
under  Acts  of  1861  et  seq.  —  Rights  as 
such. 
See  Direct  Tax. 
Railroads  to  which  Public  Land  has  been 
granted  on  Condition,  etc.  —  Right  to  Use  of 
See  Lands  of  United  States — Legis- 
LATiYs  Grants,  39. 

R^eUion  —  Powers  of  Oovemment  in  Case  of. 
See  Rebellion. 


UBIHUI  ilATES  —  n  JWrKRAfi  —  continued. 

Receivers  and  Disbursers  of  Public  Money  — 
In  general. 

See  Receiver  of  Public  Money. 
Right  to  call  Citizen  to  Seat  of  Government, 

SeeTAX  — Power,  37. 

Riparian  Proprietor  in  City  of  Wttshington — 
Rights. 
See  Washington,  2. 

Seizure  for    Forfeiture  —  Adoption    when 
Goods  seized  are  already  subject  to  For- 
feiture. 

See  Duties — Penalties  and  Forfeit- 
ures, 66. 

Supremacy  —  Government  may  use  Force  in 
State  to  compel  Obedience  to  Federal  Laws. 
See  CiTiL  Rights,  31. 

Territories  —  Power  of  the  Government  over. 
See  Territories,  1  et  seq. 

War  Power — Legal-tender  Acts  not  an  Ex- 
ercise thereof —  Power  of  Sovereignty  — 
Power  to  borrow  Money  —  To  provide  a 
National  Company. 
See  Tender,  10  et  seq. 

VWTSED  0IATE8  —  TJABTTiTTY  —  Liability  on 
Contracts,  in  general  —  For  Property  used 
and  destroyed  in  Military  Service  —  For 
Money  paid  to  bribe  Officer — For  Lost  Pro- 
ceeds of  Confiscation  Proceedings  —  Lia- 
bility on  Award  —  As  Holder  or  Acceptor 
of  Bill  of  Exchange,  etc. 
See  pi.  1-28. 

Liability  on  Contracts  entered  into  by  Public 
Officers  —  For  Laches  or  Wrongful  Acts  of 
Public  Officers, 
See  pi.  29-39. 

Liability  for  Interest  —  In  general^  not  liable. 
See  pi.  40-^. 

1.  — ^  Liability  on  Contracts,  in  general  — 
For  Property  used  and  destroyed  m  Military 
Service  —  For  Money  paid  to  bribe  Officer — 
For  Lost  Proceeds  of  Confiscation  Proceedings 
—  Liability  on  A  ward — As  Holder  or  Acceptor 
of  Bill  of  Exchange,  etc.']  The  court  of  claims,  in 
the  coustructioii  and  enforcement  of  contracts 
with  the  ^vemment,  is  bound  to  apply  the  prin- 
ciples which  TOvern  like  contracts  between  in- 
dividuals.    United  States  y.  Smoot,  15  WaL  36. 

2.  Thus,  a  contractor,  neither  preparing  nor 
offering  to  perform,  oanoot  mamtain  a  suit  for 
profits  he  mi^ht  have  made  by  performance  under 
prior  regulations,  the  adoption  of  such  regula- 
tions not  amounting  to  notice  of  a  refusal  to 
receive  performance  according  to  the  terms  of  the 
contract,  nor  disabling  the  government  from  per- 
forming, and  one  or  the  other  of  those  effects 
being  necessary,  as  in  any  case  of  contract  for 
the  delivery  of  personal  property,  to  absolve  the 
contractor,    lb. 
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3.  Where  the  government  unjustifiably  sus- 
pends the  work  of  a  contractor  who  has  agreed 
to  supply  the  skilled  labor  and  the  materials 
necessary  for  the  erection  of  buildings  for  gov- 
ernment use,  it  is  liable  in  the  court  of  claims  for 
such  damage  as  he  has  sustained,  the  government 
in  such  case  being  bound  by  the  same  rule  that 
applies  in  the  case  of  individuab.  Untied  States 
V.  Smith,  94  D.  S.  214. 

4.  Where  the  owner  of  a  steamboat  is  ordered 
by  a  federal  military  officer,  on  pain  of  imprison- 
ment^ to  fit  her  to  carry  a  cargo  to  a  particular 
place  for  a  per  diem  compensation,  and  tne  owner, 
although  protesting,  fits  her,  and  proceeds  on  the 
voyage  with  his  own  officers  and  crew,  the  eov- 
erument  is  a  mere  freighter;  and  if  the  boat 
deliver  her  cargo,  but  the  return  voyage  be  broken 
up  bv  her  running  aground,  the  government  wiU 
be  liaole  for  such  compensation  reckoned  to  the 
time  when  the  boat,  but  for  the  disaster,  would 
have  completed  her  return  trip,  and  for  nothing 
more.     Reed  v.  United  States,  11  Wal.  591. 

5.  Thus,  the  ^vemment  is  not  liable  for  the 
expenses  of  a  pilot  and  a  crew  sent  to  ^t  the 
boat  off,  although  sent  on  consultation  with  the 
goyemment  officer,  and  with  a  view  to  the  pro- 
tection of  the  interest  of  the  government  as  well 
as  that  of  the  owner.    Ih. 

6.  Where  a  steamer,  lying  at  a  wharf  in  a  port 
on  one  of  the  great  rivers,  was  taken  into  the 
government  service  by  a  quartermaster,  for  a 
trip  to  different  points  on  the  river,  the  compen- 
sanon  being  stated  to  the  captain  at  the  time,  and 
no  objection  being  made  to  the  service  or  tbe 
compensation,  and  the  possession,  command,  and 
management  of  the  steamer  being  retained  by  the 
owner  durine  the  service,  the  government  was 
held  to  be  charterer  on  a  contract  of  affreight- 
ment, and  not  liable  thereunder  for  the  value  of 
the  steamer,  which  was  destroyed  by  fire  on  her 
return  trip,  witliout  fault  of  the  owner.  [Mil- 
ler, J.,  dissenting.]  Shato  v.  United  States,  93 
U.  S.  235. 

7.  Where,  without  express  contract  and  in  the 
absence  of  military  exigency,  subsisteice  stores 
were  taken  into  custody  by  army  officers  on  the 
frontier  and  afterwards  used  in  part,  in  part  care- 
lessly destroyed,  and  in  part  spoiled  by  natural 
causes,  the  owner  having  left,  but  without  intent 
to  abandon,  tliat  part  of  the  country,  where,  had 
he  remained,  tlie  disturbed  state  of  afiairs  would 
have  prevented  him  from  taking  care  of  the  prop- 
erty, the  government  was  charged  with  what  was 
80  used  and  destroyed,  at  its  value  at  the  time  it 
was  received,  and  not  at  its  value  when  it  was  so 
used,  etc.     United  States  v.  GiU,  20  Wal.  617. 

8.  One  who  has  contracted  witli  the  govern- 
ment to  transport  from  port  to  port  remote  from 
any  seat  of  war,  stores  and  supplies  not  those  of 
an  advancing  or  retreating  army,  is  not,  while 
engaged  therein,  "  in  tbe  military  service,"  within 
the  meaning  of  the  act  of  March  3,  1849,  §  2  (9 
8ts.  414),  providing  for  payment  for  horses  and 
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other  property  lost  in  such  service.    Stuart  v. 
UnUed  States,  18  Wal.  84. 

9.  Propertv  alleged  to  have  been  captured 
"  by  a  band  of  hostile  Indians,"  no  further  details 
beiuff  given,  cannot  be  said  to  have  been  cap- 
tured **  by  an  enemy,"  within  tiie  meaning  of 
that  term  as  used  in  the  act  of  1849.    lb. 

10.  A  suit  cannot  be  maintained  against  the 
United  States  in  the  court  of  claims,  on  a  con- 
tract with  tlie  president  for  secret  services  ren- 
dered during  tne  war,  the  public  disclosure  of 
such  a  contract  being  against  public  policy.  Tot- 
ten  V.  Uinted  States,  92  U.  8.  106. 

U.  A  claim  cannot  be  maintained  against  the 
United  States  for  money  paid  by  the  cmimant  to 
an  army  officer  as  a  bribe,  and  taken  from  him 
by  the  United  States.  Clark  v.  United  States, 
102  U.  8.  322. 

12.  Where,  pending  proceedings  for  the  con* 
demDation  of  property  seized  unoer  tlie  confisca- 
tion act,  the  property  was  sold  by  order  of  court 
and  the  proceeds  paid  over  to  the  clerk,  who 
deposited  the  same  to  his  credit  in  a  national 
bank,  duly  recognized  as  a  depositary  of  public 
money,  and  the  bank  failed  and  the  money  was 
lost,  and  in  the  confiscation  proceedings  judgment 
was  rendered  for  the  owner  of  the  property,  it 
was  held  that  the  owner  had  no  claim  against 
the  United  States  by  reason  of  the  loss  of  tlie 
money,  the  money  not  havinj?  been  paid  into  the 
treasury.  Branch  v.  United  States,  100  U.  S.  673. 

13.  A  distiller  compelled  by  the  Uuit«d  States 
to  buy  meters,  one  of  which  was  never  used,  and 
the  other  of  which  failed  to  work  properly,  can- 
not recover  their  cost  from  the  United  States, 
the  pecuniary  result  to  him  being  no  worse  than 
though  they  had  worked  well.  Finch  v.  United 
States,  102  U.  S.  269. 

14.  Where  the  cashier  of  a  United  States 
sub-treasury  embezzles  money  and  lends  it,  and 
tiie  borrower,  for  the  purpose  of  concealmg 
the  embezzlement  duriug  an  examination  of  the 
funds  in  the  sub-treasury  about  to  be  made,  by 
fraudulent  representations  to  the  casliier  of  a 
bank,  procures  gold  certificates  to  be  deposited 
in  the  sub-treasury,  the  bank  acting  in  good  faith 
and  in  the  usual  course  of  business,  and  the 
cashier  being  privy  to  the  fraud  whereby  the 
borrower  procures  tlie  certificates,  the  bank  may 
recover  from  the  eovemment  the  gold  repre- 
sented by  the  certincates.  The  government  can- 
not hold  money  against  the  claim  of  an  innocent 
partv,  where  it  has  gone  into  the  treasurv  throuffh 
the  traud  of  its  agent.  The  rules  of  law  ap]m- 
cable  to  an  individual  in  such  a  case  apply  to  the 
government.  United  States  v.  State  Bank,  96 
U.  S.  30. 

15.  Otherwise,  as  to  a  draft  procured  by  the 
borrower  from  the  bank  by  similar  fraudulent 
representations,  but  received  by  the  cashier  of 
the  sub-treasury  under  circumstances  not  im* 
puting  to  him  knowledge  of  the  fact  that  the 
draft  was  not  the  property  of  the  borrower.    In 
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such  case  the  United  States  is  not  liable  to  the 
bank  for  the  amonnt.     State  Bank  v.  United 
States,  114  U.  8.  401. 

16.  A  joint  resolution  of  congress  authorizing 
the  head  of  a  department  to  ''investigate  and 
adjust"  a  claim  against  tlie  goTemment,  on  a 
prescribed  basis,  tliere  being  no  mutuality  of 
assent,  and  no  consideration,  does  not  bind  the 
government  as  by  an  award,  and  the  authority 
may  be  revoked  by  a  repeal  of  the  resolution. 
Chorpenning  v.  United  States,  94  U.  8.  397. 

17.  Where  a  vessel,  the  property  of  a  Spanish 
subject,  was  captured  by  the  army,  or  by  the  army 
and  navy  operating  together,  chaitered,  and  used 
for  a  time  dv  the  government,  and  finally  brought 
in  and  lil^elled  as  prize,  and,  restitution  being 
ordered,  proceedings  were  stayed  to  await  an 
amicable  settlement  of  demurrage  by  the  two 
governments,  and  after  some  de&y  the  state  de- 
partment requested  that  the  question  be  referred 
to  the  court,  which  still  had  jurisdiction,  it  was 
held  that  the  government  was  oouud  by  the  sub- 
mission, although  no  express  legislative  authority 
had  been  conferred  on  the  executive  to  make  it, 
and  that  a  decree  might  be  entered  for  the  demur- 
rage. The  Nuestra  Sehara  de  Regla,  lOS  U.  S. 
92. 

18.  If  the  government,  through  its  authorized 
agent,  become  the  holder  of  a  biU  of  exchange,  it 
is  bound  t-o  use  the  same  diligence,  to  cliarse  the 
indorser,  that  a  private  holaer  would  be  bound 
to  use.  United  States  v.  Barker,  12  Wheat. 
659. 

19.  If  the  United  States,  through  an  author- 
ized officer,  accept  a  bill  of  exchange,  it  is  bound 
for  its  payment  to  a  bona  fide  holaer  for  value, 
whatever  the  equities  between  it  and  the  drawee. 
United  States  v.  Metropolis  Bank,  15  Pet.  377. 

20.  The  federal  government  has  a  ri^ht  to 
make  use  of  bills  of  exchange  in  conducting  its 
fiscal  operations ;  and  where  it  becomes  a  party 
to  such  a  bill,  its  rights  aud  liabilities  thereunder 
are  to  be  determined  by  the  same  rules  which  are 
applied  where  the  party  is  a  person.  The  Floyd 
Acceptances,  7  Wal.  666. 

21.  Where  it  becomes  a  party,  e,  g.,  by  ac- 
ceptance, by  the  action  of  some  public  officer  or 
authorized  agent,  as  if  it  become  a  party  it  must, 
the  authority  of  such  officer  or  agent  may  be  in- 
quired into  in  the  same  wav  that  the  authority 
of  an  agent  of  a  person  may  oe.    Ih. 

22.  Authority  in  such  cases  depends  on  the 
same  principles  that  determine  authority  in  other 
contracts,  the  holder  not  being  aided  by  the  doc- 
trine which  in  some  circumstances  extends  to  the 
innocent  holders  of  negotiable  paper  more  liberal 
protection  than  is  given  to  the  holders  of  other 
obligations,     lb. 

23.  There  being  by  law  no  express  authority 
for  a  public  officer  to  draw  or  accept  bills  of  ex- 
change, authoritv  can  exist  only  wnere  such  bills 
are  the  appropriate  means  for  the  exercise  of 
giher  and  admitted  powers.    lb. 
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24.  And,  there  being  under,  existing  laws  no 
occasion  for  a  public  officer  to  accept  bills  on 
behalf  of  the  government,  such  an  officer  cannot 
bind  the  government  by  making  such  an  accept- 
ance,   lb. 

25.  Acceptance  of  a  bill  of  exchange  by  a  pub- 
lic officer  in  payment  for  gjovemment  supplies  in 
advance  of  their  delivery,  is,  like  payment  in  ad- 
vance in  any  other  fonn,  in  contravention  of  the 
act  of  January  31,  1823,  §  1  C6  Sts.  723).    lb. 

26.  Thus,  acceptances  on  long  time,  of  bills 
drawn  on  the  secretary  of  war,  by  army  contrac- 
tors, for  supplies  not  yet  furnished,  and  to  be 
charged  to  account  of  the  contract,  were  held  to 
be  without  authority  and  void.  [Nelson,  Grier, 
and  Clifford,  JJ.,  dissenting,  on  the  ground 
that  the  bills  were  drawn  on  a  particular  fund 
which  might  or  might  not  be  sufficient  to  pay 
them,  and  so  not  negotiable.]     lb. 

27.  Under  the  act  of  March  2,  1861  (12  Sts. 
220),  providing  that  purchases  of  government 
supplies  shall  be  upon  advertisement  for  proi>os- 
als,  except  where  public  exigencies  reauire  im- 
mediate deliverjr,  tne  determination  of  the  exist- 
ence of  such  exigency  is  in  the  discretion  of  the 
officer  in  charge  of  the  matter ;  and  the  validity 
of  the  contract  does  not  depend  on  the  degree  of 
wisdom  with  which  such  discretion  is  exercised. 
United  States  v.  Speed,  8  Wal.  77. 

28.  That  part  of  rule  No.  1179  of  the  army 
regulations  of  1863  which  requires  contracts  for 
subsistence  stores  to  provide  for  their  termiuatiou 
at  such  time  as  the  commissary-general  may  di- 
rect, has  no  application  to  a  contract  for  slaugti- 
teriug  and  packing  a  definite  number  of  hogs. 
lb. 

29.  Liability  on  Contracts  entered  into 

by  Public  Officers  —  For  Laches  or  Wrongful 
Acts  of  Public  Officers.]  A  contract  by  a  medi- 
cal purveyor  for  supplies  of  ice  for  hospital  use 
will  not  oind  the  government  witliout  the  ap- 
proval of  the  secretary  of  war,  the  purveyor 
having  no  power  to  bind  the  government  in  such 
case.    Parish  v.  United  States,  8  Wal.  489. 

30.  Nor  will  a  lease  by  a  local  assistant  quar- 
termaster of  propeHy  for  the  use  of  the  quarter- 
master's department,  until  it  is  approved  by  the 
quartermastei^general,  although  approved  by  the 
local  military  commander.  Filor  v.  United 
States,  9  Wal.  45. 

31.  The  assistant  surgeon-general  at  St.  Louis, 
during  the  war,  had  authority  to  bind  the  gov- 
ernment bv  a  contract  for  the  purchase  of  ice  for 
the  sick  of  the  western  armies.  His  order,  until 
revoked  or  disapproved  by  the  surgeon-general, 
was  valid  and  oinding,  without  ratification  by 
that  official.  And  a  suspension  of  the  order  by 
the  surgeon-sreneral  was  not  a  revocation  or  dis- 
approve. Parish  V.  UnUed  States,  100  U.  S. 
500. 

32.  The  act  of  June  2, 1862  (12  Sts.  411), 
requiring  contracts  for  military  supplies  to  be  in 
wilting,  does  not  preclude  an  officer  in  authority 
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from  accepting  delivery  of  supplies  after  the  day 
stipulated,  nor  is  a  verbal  agreement  to  extend 
the  time  of  performance  invalid ;  and,  if  other- 
wise, the  receipt  and  use  of  the  supplies  after 
the  day  would  oiud  the  government  to  pay  their 
value,  to  be  estimated,  in  the  absence  of  other 
evidence,  at  the  price  fixed  bv  the  contract. 
Salomon  v.  United  States,  19  Wal.  17. 

33.  Under  authority  given  by  the  secretary  of 
the  treasury  to  supervising  special  agents  to 
enter  into  written  contracts  m  relation  to  certain 
matters,  an  assistant  special  agent  cannot  bind  the 
government  by  a  verbal  contract.  Camp  v. 
United  States,  lU  U.  S.  648. 

34.  The  United  States  is  not  responsible  for 
the  laches  or  the  wrongful  acts  of  its  officers. 
Hart  V.  United  States,  95  U.  S.  316. 

35.  The  illegality  of  a  transaction  which  is,  in 
effect,  a  private  sale,  without  survey,  inspection, 
or  appraisement,  at  a  grossly  inadequate  price, 
of  old  material  obtained  from  breaking  up  ships 
of  war,  is  not  cured  by  the  settlement  of  the 
buyer's  accounts  by  the  officers  of  the  navy  de- 
))artment,  nor  by  lapse  of  time.  Steele  v.  United 
States,  113  U.  S.  128. 

36.  On  a  suit  against  the  sureties  on  the  offi. 
cial  bond  of  a  postmaster,  it  is  no  defence  that  the 
government,  through  its  agent,  had  full  notice  of 
the  defalcation  and  embezzlement  of  government 
funds  by  the  postmaster,  and,  notwithstanding 
such  knowledge,  negligentlv  permitted  him  to 
remain  in  office,  and  so  enabled  him  to  commit 
the  embezzlement  and  default  complained  of. 
Joties  V.  United  States,  18  Wal.  062. 

37.  The  government  is  not  bound  by  the  act 
of  its  a^nt,  unless  it  clearly  appear  that  he 
acted  within  the  scope  of  his  authority,  or  was 
employed  as  a  public  agent  to  do,  or  was  held 
out  as  having  authority  to  do,  such  act.  White- 
side V.  United  States,  93  U.  S.  247. 

38.  The  same  rule  applies  to  erroneous  dec- 
larations of  a  public  officer,  arising  in  mistake  of 
fact.    Lee  v.  Munroe,  7  Cranch,  366. 

39.  The  government  is  not  estopped  to  deny 
the  validity  of  unauthorized  acts  ot  a  military 
officer  assuming  to  act  in  other  than  a  military 
capacity,  a  lease,  for  instance,  bv  an  assistant 
quartermaster  of  property,  for  the  use  of  the 
quartermaster's  department,  however  beneficial 
such  acts  may  have  oeeu.  Fiior  v.  United  States, 
9  Wal.  45. 

40.  Liabilify  for  Interest  —  In  general, 

not  liable.']  Semble  that  the  court  does  not 
sanction  the  allowance  of  interest  on  claims 
against  the  government.  Gordon  v.  United 
States,  7  Wal.  188. 

41.  Where  a  just  claim  against  Virginia,  for 
military  supplies  furnished  during  the  revolution, 
which  had  become  a  just  claim  against  the  United 
States  instead,  through  the  assumption  by  the 
United  States  of  certain  claims,  in  consideration 
of  the  cession  by  Virginia  of  the  northwestern 
territory,  was  referred  oy  special  act  to  the  court 
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of  claims  with  direction  for  settlement,  according 
to  the  rules  and  regulations  theretofore  adoptea 
by  the  United  States  in  the  settlemeut  of  like 
cases,  and  without  regard  to  the  statute  of  limi- 
tations, it  was  held,  that  as  the  claim  would  liave 
been  within  the  purview  of  an  earlier  act,  which 
allowed  interest  on  simiUr  chiims,  but  for  its  be- 
ing witliiu  the  bar  of  a  proviso  not  in  any  way 
affecting  its  merits,  interest  should  be  allowed, 
although  such  allowance  is  not  according  to  the 
usages  of  the  treasury  department,  in  the  absence 
of  special  legishition  authorizing  it.  [Clifford 
and  Hunt,  JJ.,  dissenting.]  United  States  v. 
McKee,  91  U.  S.  442. 
42.  Where,  under  the  act  of  July  28, 1866,  §  8 

S4  Sts.  329),  the  court  grants  a  certificate  that 
ere  was  probable  cause  for  an  act  of  a  federal 
officer  for  which  judgment  is  rendered  against 
him,  the  amount  payable  out  of  the  treasury  does 
not  include  interest  on  the  judgment  accrued  be- 
fore the  certificate  was  given.  United  States  v. 
Sherman,  98  U.  S.  565. 

Contract  —  Liable  on  Implied  Contract  for 
Property  taken  to  its  Use,  when. 
See  Court  of  Cladcs  —  Jueisoiction, 
2-7. 

Money  in  Hands  ofDii^ursing  Officer  — Lia- 
bility to  Attachment. 
See  Attachment,  8. 

Proceeds  of  Abandoned  and  Captured  Prop- 
erty —  Liability  therefor. 
See  Abaj7i>on£I)  and  Captubed  Prop- 

ERTY. 

Property  not  Exempt  from  Lien  for  Salvage 
Services. 
See  Salvage. 

Property  Stolen  from  Friendly  Indians,  etc, 
—  Liability  therefor. 
See  Indians,  26. 

Refusal  to  receive  and  pay  for  what  it  has 
agreed  to  purchase  —  Liability. 
See  Court  op  Claims — Jurisdiction,  9. 

TJHITSD  STATES  —  IHHTATKni  —  United 
States  not  bound  by  State  Statutes  of  Limitation 
—  No  Adverse  Possession  against  it."]  The 
United  States  is  not  bound  by  a  state  statute  of 
limitations,  whether  named  therein  or  not.  Smith 
V.  United  States,  5  Pet.  292 ;  United  States  v. 
Thompson,  98  U.  S.  486. 

2.  The  provision  of  tlie  judiciary  act  that  the 
laws  of  the  several  states  shall  be  regarded  as 
rules  of  decision  in  the  federal  courts,  has  no  ap- 
plication to  the  matter.  United  States  v.  Thomp- 
son,  98  U.  S.  486. 

3.  There  can  be  no  adverse  possession  to  set 
the  statute  in  motion  a^minst  the  title  of  the  gov- 
emment.    Lindsey  v.  Miller,  6  Pet.  666. 

4.  A  trespasser  on  public  lands  can  acquire 
no  title  by  his  possession  as  against  the  United 
States.    Jourdan  v.  Barrett,  4  How.  169. 
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Construction  of  Statute  —  What  it  confers 
—  What  Dthiors  embraced  —  Right,  how 
lost,  and  how  enforced,  etc. 
See  pi.  1-31. 

Surety's  Right  of  Subrogation — Suits  by  Gov- 
ernment against  I^ncipal  —  Suits  by  Surety 
against  Principal  in  Name  of  Government. 
See  pi.  32-s(4. 

1. Construction    of  Statute  —  What  it 

confers  —  WheU  Debtors  embraced  —  Right, 
how  lost,  and  how  enforced,  etc.]  Congress 
has  power  to  make  a  law  giving  a  preference  to 
the  United  States  in  cases  of  insolvency  of  its 
general  debtors,  as  well  as  of  persons  accountable 
for  public  money.  United  States  v.  Fisher,  2 
Ccanch,  358. 

2.  Section  5  of  the  act  of  March  3, 1797  (I 
Sts.  513),  giving  such  preference,  applies  to  both 
classes  of  government  debtors.    lb. 

3.  The  statutes  giving  the  government  a  right 
to  priority  of  payment  should  receive  a  fair  and 
reasonable  interpretation,  according  to  the  Just 
import  of  their  terms.  United  States  v.  North 
Carolina  State  Bank,  6  Pet.  29. 

4.  Under  that  act  the  United  States  is  en- 
titled to  a  priority  of  payment,  but  not  to  a  lien. 
United  States  v.  Hooe.  3  Cranch,  73 ;  Beaston 
V.  Farmer's  Bank,  12  Pet.  102. 

5.  Mere  inability  to  pay  all  his  debts  does  not 
bring  one  within  the  provision  of  the  act. 
United  States  v.  Hooe,  3  Cranch,  73. 

6.  The  assignment  mentioned  is  of  all  the 
property  of  the  debtor,  leaving  him  in  a  state 
equivalent  to  teclmioal  insolvency,     lb. 

7.  Tlie  insolvency  necessary  under  the  act  of 
1797  and  the  act  of  March  2,  1799,  §  05 
(1  Sts.  676),  to  give  the  United  States  a  priority, 
is  a  legal  insolvency,  and  not  a  mere  failure  or 
inability  to  pay.  Prince  v.  Bartlett,  8  Cranch, 
431 ;  fhelusson  v.  Smith,  2  Wheat.  396 ;  Con- 
ord  V.  Atlantic  Insurance  Co.,  1  Pet.  386 ; 
Beaston  v.  Farmer's  Bank,  12  Pet.  102. 

8.  Thd  priority  given  by  the  act  of  1797  did 
not  extend  to  a  debt  contracted  before,  although 
the  balance  was  adjusted  at  the  treasury  after, 
the  act  was  passed.  United  States  v.  Bryan,  9 
Cranch,  374. 

9.  The  right  of  preference  given  by  the  act  of 
1799  cannot  reach  such  of  the  debtor's  estate 
as  the  debtor  has  conveyed  to  a  third  person  in 
good  faith,  or  as  he  has  mortgaged  to  secure  a 
debt,  or  as  has  been  seized  in  execution,  and 
is  so  devested  out  of  the  debtor  before  the  accrual 
of  that  right.  Thelusson  v.  Smith,  2  Wheat. 
396 ;  Conartl  v.  Atlantic  Insurance  Co.,  1  Pet. 
386  ;  Conard  y.  Nicoll,  4i  Pet.  291. 

10.  But  it  will  take  precedence  of  the  lien  of 
a  judgment  thereon,  in  a  case  coming  within  the 
act.  Thelusson  v.  Smith,  2  Wheat.  396.  See 
Conard  v.  Atlantic  Insurance  Co.,  1  Pet.  386. 

U.  A  demand  by  the  United  States  for  the 
proceeds  of  trust  bonds  unlawfully  converted  is  a 
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demand  arising  on  an  implied  contract,  or  may  be 
treated  as  such  by  a  waiver  of  the  conversion,  and 
may,  therefore,  independently  of  the  act  of  March 
3,  1863  (12  Sts.  705),  giving  to  the  court  of 
claims  jurisdiction  of  set-offs,  etc.,  be  set  off  to  a 
claim  by  the  assignee  in  insolvency  of  the  person 
against  whom  it  arises  for  pay  for  propertv  of  the 
insolvent  sold  by  the  assignee ;  and  this,  although 
the  amount  of  such  proceeds  has  not  been  judi- 
cially ascertained,  as  it  may  be  stated  with  cer- 
tainty and  the  interest  may  be  ascertained  by 
computation.    Allen  v.  United  States,  17  Wat 

207. 

12.  An  assignment  for  the  benefit  of  creditors, 
to  entitle  the  United  States  to  a  priority  under 
the  act  of  1799,  must  be  of  all  the  debtor's  prop* 
ertv.     United  States  v.  Howland,  4  Wheat.  108. 

13.  And  if  it  do  not  purport  to  be  of  all,  the 
burden  of  proving  that  it  in  fact  is  so,  is  on  the 
government.     lb. 

14.  The  priority  under  tlie  act  of  1799  is  a 
rigiit  to  prior  payment  out  of  the  funds  in  the 
hands  of  assignees,  and  does  not  prevent  tlie 
property  assigned  from  vesting  in  them,  nor  af- 
iecta  mortgage  of  part  of  the  debtor's  property 
made  to  secure  a  bona  fide  debt.  Conard  y. 
Atlantic  Insurance  Co.,  1  Pet.  386;  Conard  v. 
NicoU,  4  Pet.  291. 

15.  A  judgment  obtained  by  the  ^vemment 
after  the  debtor  has  filed  his  petition  in  insolvency, 
but  before  he  has  made  an  assignment,  is  entitled 
to  priority.   Hunter  v.  United  States,  5  Pet.  173. 

16.  The  right  of  the  government  to  priority 
in  case  of  a  general  assignment  by  its  debtor  ex- 
tends to  ai  bond  for  duties,  executed  before,  but 
pavable  after,  the  assignment.  United  States 
V.  North  Carolina  State  Bank,  6  Pet.  29. 

17.  On  an  assignment  by  an  insolvent  firm 
for  the  benefit  of  its  creditors,  the  government 
can  have  no  riglit  to  a  priority  for  the  payment 
of  the  debt  of  one  of  the  partners,  the  interest  of 
a  partner  being  his  share  only  of  wliat  may  re- 
main after  payment  of  the  partnership  debts. 
United  States  v.  Hack,  8  Pet.  271. 

18.  An  attachment  of  a  fund  at^uit  of  a  pri- 
vate creditor,  bv  a  writ  in  the  nature  of  an  execu- 
tion, is  not  displaced  by  a  subsequent  attachment 
at  snit  of  the  United  States.  Beaston  v.  Far- 
mers*  Bank,  12  Pet.  102.  And  see  Prince  v. 
Bartlett,  8  Cranch,  431. 

19.  If  tlie  assignees  of  an  insolvent  debtor 
have  notice  of  a  claim  of  the  United  States,  an 
order  of  a  state  court  will  not  protect  them  in 
distributing  the  fund  to  other  creditors.  Field 
V.   United  States,  9  Pot.  182. 

20.  If  any  of  the  property  come  to  their 
hands  subject  to  liens,  the  liens  must  be  satis- 
fied out  of  that  property,  not  out  of  the  general 
fund.    lb. 

21.  The  assignees  are  liable  to  the  United 
States  only  for  money  received,  not  for  the  price 
of  goods  sold  on  an  unexpired  credit.    lb. 
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22.  The  word  personj  iu  section  5  of  the  act 
of  1797,  held  inclusive  of  corporations.  [Stobt, 
HcLeah,  and  Baldwin,  JJ.,  dissenting.]  Beas- 
ton  V.  Farmer's  Bank,  12  Pet.  102. 

23.  The  appointment  of  a  receiver  in  a  snit 
brought  merelY  for  the  collection  of  a  debt  is  not 
such  a  transfer  of  the  debtor's  property  as  is 
contemplated  by  the  statute.    lb. 

24.  One  who  obtains  from  a  disbursing  officer 
public  moneys  without  right  thereto,  and  with 
knowledg^e  that  they  are  sucu,  becomes  *' indebted" 
to  the  United  States,  within  the  meaning  of  section 
5  of  the  act  of  1797,  and,  in  the  event  of  his  in- 
solvency, the  United  States  is  entitled  to  priority 
of  payment.  Bayne  v.  UwUed  States,  93  U.  S. 
(>42. 

25.  Under  the  act  of  1797,  the  United  SUtes 
is  entitled  to  a  preference  in  the  distribution  of  a 
bankrupt's  effects  in  this  country,  although  the 
debt  was  contracted  bv  a  foreigner  in  a  foreign 
country ;  and,  that  preterenoe  being  preserved  by 
section  62  of  the  bankrupt  act  of  1800  (2  Sts. 
H6),  it  is  not  waived  by  proving  the  debt  under 
the  commission  of  bankruptcy  and  yotuig  for  an 
assignee.     Harrison  v.  Sterry,  5  Cranch,  289. 

26.  Under  section  5  of  the  act  of  1797,  which 
enacts  that  where  there  is  a  debt  and  bankruptcy 
the  United  States  shall  have  priority  of  payment, 
and  the  bankrupt  act  of  1867,  which  declares  that 
it  shall  be  first  paid,  it  makes  no  difference  in 
the  right  to  such  priority  whether  the  debtor  is 
solely  liable  or  only  jointly  liable  with  others,  nor 
wliere  the  debt  is  contracted.  Lewis  v.  United 
States,  92  U.  S.  618. 

27.  Where,  therefore,  a  London  firm,  some 
of  the  members  of  which  are  resident  in  this 
country,  and  here  partners  in  another  firm,  is  in- 
debted to  the  United  States,  and  those  partners 
here  become  bankrupt,  the  United  States  b  en- 
title to  priority  of  payment  out  of  their  sepa- 
rate property.    lb. 

28.  And  it  need  not  prove  the  debt  in  bank- 
ruptcy, nor  pursue  the  partnership  effects  of  the 
London  firm,  before  filing  a  bill  in  the  circuit 
court  against  the  trustee  in  baukruptc;^.    lb. 

29.  Section  3466,  Rev.  Sts.,  which  is  substan- 
tially a  copy  of  section  5  of  the  act  of  1797,  is  inap- 
plicable where  the  debtor  is  an  insolvent  national 
Dank ;  this  provision  and  those  of  the  national 
banking  act  oeing  repugnant  to  one  another,  the 
former  must  yiela.  Nor  is  this  construction  af- 
fected by  the  fact  that  the  bankrupt  act  gives  the 
United  States  priority.  Cook  County  National 
Bank  v.  UnUed  States,  107  U.  S.  445. 

30.  Neglect  of  a  public  officer  to  retain  money 
applicable  m  his  hana  to  payment  of  the  debt  of 
a  public  debtor  does  not  bar  the  claim,  nor  de- 
feat the  right  to  priority  of  payment  out  of  funds 
in  the  hands  of  the  debt/or's  assignee  in  insol- 
vency.    Hunter  v.  United  States,  5  Pet.  173. 

31.  The  right  of  the  United  States  to  priority 
of  payment  may  be  assisted  by  bill  in  equity. 


TJHUSD  STATES  —  FBIOBITT  07  PATICEHT — 

continued. 

when  the  debtor  is  insolvent  and  the  funds  are 
in  the  hands  of  an  assignee,  the  remedy  at  kw 
being  inadequate,     lb. 

32.  Surety's  Right  of  Subrogation  — 

S%ik$  by  Government  against  PrincipcU  —  Suits 
by  Surety  against  Principal  in  Name  of  Govern- 
ment,] A  surety  who  pays  a  debt  due  to  the  ^v- 
ernment  is  subrogated  to  the  government's  nght 
to  priority.    lb. 

33.  Although  the  government  have  money  in 
the  treasury  belonging  to  a  surety,  it  may  agree 
to  hold  it  without  a  final  appropriation  to  the 
payment  of  the  debt,  and  bring  an  action  against 
the  principal,  for  the  benefit  of  the  surety ;  this 
accords  with  the  purpose  of  section  65  of  the 
act  of  1799,  which  declares  that  a  surety  paying 
a  bond  for  duties  shall  have  the  priority  reservea 
to  the  United  States.  Meredith  v.  United  States, 
13  Pet.  486. 

34.  A  surety  who,  on  payment,  claims  the 
right  to  be  substituted,  in  insolvency  proceedings 
against  the  estate  of  the  principal,  to  the  priority 
of  the  United  States,  under  Rev.  Sts.  §  3468, 
conferring  such  right  on  a  surety  who  pays  the 
amount  due  on  a  bond  given  to  the  United  States, 
cannot  sue  in  the  name  of  the  United  States. 
United  States  v.  Ryder,  110  U.  8.  729. 

Right  thereto —  When  it  exists. 
See  Bank,  15,  16. 

UXITED  STATES — SUITS— ]F%«n  may  sue  — 
Need  not  give  Bond'—  Effect  of  Appear^ 
ance  by  Attorney-General, 
See  pi.  I-IO. 

Exemption  from  Suit  and  from  Judgment  -^ 
What   constitutes  a    Suit  — Miscellaneous 
Matters. 
See  pi.  11-28. 

1.  —  When  may  sue  -—  Need  not  gite 
Bond  —  Effect  of  Appearance  by  Attorney-Gen- 
eral.]  The  United  States  may  sue  in  its  own 
name  in  all  cases  of  contract  in  which  the  law 
provides  no  other  remedy.  Dugan  v.  United 
States,  3  Wheat.  172. 

2.  The  United  States  may  sue  at  law  in  its  own 
name  on  a  chose  in  action  assigned  to  it.  United 
States  V.  Buford,  3  Pet.  12. 

3.  It  is  to  be  presumed  that  a  bill  of  ex- 
change indorsed  to  the  treasurer  of  the  United 
States  was  received  by  him  in  the  lawful  dis- 
charge of  his  official  duties,  and  the  United 
States  may  sue  thereon  in  its  own  name.  Dugan 
V.  United  States,  3  Wheat.  172, 

4.  If  a  public  agent  pay  over  public  money 
to  another  public  agent,  tbe  United  States  may 
maintain  assumpsit  against  the  latter  for  money 
had  and  received.  United  States  v.  Buford,  3 
Pet.  12. 

5.  A  bill  of  information  in  the  name  of  the 
district  attorney,  in  behalf  of  the  United  States, 
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may  be  valid,  but  the  correct  practice  is  to  bring 
all  suits  in  which  the  United  States  is  the  real 
party  plaintiff  in  its  name.    Benton  v.  Woolsey, 

l2  Pet.  27. 

6.  The  United  States  has  power  to  hold  prop- 
erty, and  therefore  may  have  the  ordinarv  reme- 
dies for  its  protection,  —  trespass  ifuare  clausum, 
for  instance,  for  entering  and  cutting  trees  on 
the  public  lands.  CoUon  v.  United  States,  11 
How.  229. 

7.  Or  replevin  for  the  timber  so  cut  and  car- 
ried away.     United  Staten  v.  Cook,  19  Wal.  591. 

8.  Under  Rev.  Sts.  §  1001,  which  provides 
that  when  process  issues  from  a  circuit  court  at 
suit  of  the  United  States  no  bond  for  prosecu- 
tion,  etc.,  shall  be  required,  none  need  oe  given 
where  the  suit  is  brought  for  the  recoverv  of 

Eersonal  chattels  in  specie  in  a  district  where 
y  the  law  of  the  state,  as,  for  instance,  in  Ala- 
bama, such  a  bond  is  required.  United  States  v. 
Bryant,  111  U.  S.  499. 

9.  Entry  of  appearance  of  the  attorney-gen- 
eral, by  the  clerk,  at  the  first  term,  in  accordsmce 
with  an  established  practice,  will  conclude  the 
government  and  cure  any  defect  in  the  form  of 
process,  if  the  attorney-general  do  not  move  at 
that  term  to  strike  out  the  appearance.  Farrar 
V.  UnUed  States,  3  Pet.  459. 

10.  In  general,  where  the  United  States  is  a 
party  and  is  represented  by  the  attorney-general, 
counsel  will  not  be  heard  in  opposition  on  behalf 
of  any  other  department ;  but  the  rule  was  here 
departed  from,  the  argument  having  proceeded 
on  the  supposition  that  counsel  would  be  heard. 
The  Gray  Jacket,  5  Wal.  370. 

11.  —  Exemption  from  Suit  and  from 
Judgment  —  What  constitutes  a  Suit  —  Miscel' 
laneous  MaUersJ]  Audita  querela  Lb  a  regular 
suit,  and  therefore  does  not  lie  against  the  United 
States.     Avery  v.  United  States,  12  Wal.  304. 

12.  A  bill  against  the  United  Stetes  for  an 
injunction  to  restrain  the  enforcement  of  a  judg- 
ment on  the  ground  of  payment,  cannot  be  main- 
tained, as  the  government  is  not  liable  to  be  sued, 
except  with  its  consent;  but  the  court,  as  a 
court  of  law,  may,  on  motion,  inquire  as  to  the 
fact  of  payment,  and  order  an  entry  of  satisfac- 
tion.  United  States  v.  McLemore,  4  How.  286. 

13.  So  a  bill  will  not  lie  to  enjoin  the  United 
Spates  from  proceeding  on  a  judgment.  Hill  v. 
UnUed  States,  9  How.  386. 

14.  No  judgment  for  the  payment  of  money 
can  be  rendered  against  the  government  in  any 
court  other  than  tlie  court  of  claims,  without  a 
special  act  conferring  jurisdiction.  Case  v.  7>r- 
re//.  11  Wal.  199. 

15.  Where  the  United  Stetes  is  plaintiff,  no 
judgment  can  be  rendered  on  a  plea  of  set-off 
for  any  sum  ascertained  to  be  due  to  the  de- 
fendant. United  States  v.  Eckford,  6  Wal. 
484. 

16.  Where,  therefore,  credits  due  the  defend- 
ant exceed  the  amount  claimed  by  the  United 
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States,  and  the  jury  bring  in  a  verdict  for  the 
defendant,  the  refusal  of  the  court  to  direct  the 
jur^  to  certify  the  amount  due  him  will  not  be 
reviewed  by  the  supreme  court.  Schaumburg  y. 
United  States,  103  U.  S.  667. 

17.  If  the  United  Stetes  be  plaintiff  in  a  suit 
in  wliich,  under  the  local  practice,  a  verdict  for 
the  defendant  for  a  sum  in  set-off  is  the  founda- 
tion for  set.  fa,  against  the  plaintiff,  no  judgment 
can  be  rendered  for  the  balance,  nor  can  that 
writ  issue,  the  government  being  exempt  from 
suit.     Reeside  v.  Walker,  11  How.  272. 

18.  The  government,  to  protect  ite  righte, 
need  not  appear  to  proceedings  in  a  state  court. 
Field  V.  UnUed  Slates,  9  Pet.  182. 

19.  Where  a  vessel  of  the  United  States  is 
guilty  of  a  maritime  tort,  a  claim  against  the  ves- 
sel for  damages  as  much  exists  as  if  the  vessel 
belonged  to  a  private  person ;  and  although  pub- 
lic policy  forbids  ite  enforcement  by  direct  pro- 
ceeaings,  the  courte  will  enforce  it,  nevertheless, 
against  the  proceeds,  where  the  vessel,  through 
the  affirmative  action  of  the  government,  has  be* 
come  subject  to  their  control ;  e.  g.,  against  the 
proceeds  of  a  vessel  condemned  as  prize,  which, 
m  coming  in  for  adjudication,  in  charge  of  a 
prize  master  and  crew,  ran  afoul  of  another  ves- 
sel and  sank  her.  [Neuson,  J.,  dissenting,  on 
the  ground  of  the  non-liability  of  the  govern- 
ment for  the  wrongful  acta  of  ite  public  agente.1 
The  Siren,  7  Wal.  152. 

20.  The  government  in  such  case  stands,  with 
reference  to  the  righte  of  the  defendanta  and 
chdmante,  as  do  private  suitors,  except  that  it  is 
exempt  from  coste  and  from  affirmative  relief  be- 
yond the  demand  or  property  in  controversy,    lb. 

21.  A  lien  on  government  property  for  salvage 
cannot  be  enforced  by  a  proceeding  which  re- 
quires process  against  the  government,  nor  by 
one  which  requires  that  the  property  be  takeu 
from  ite  possession ;  but  possession,  to  obstruct 
proceedings,  must  be  actual,  not  merely  construe* 
tive,  e.  g.,  not  the  possession  which  it  has  while 
the  property  is  in  the  possession  and  under  ex- 
clusive control  of  a  common  carrier  who  has 
agreed  to  carrv  and  deliver  to  a  government 
agent.     The  Davies,  10  Wal.  16. 

22.  The  government  cannot  be  compelled  by 
an  order  for  restitution  to  refund  ite  portion  of 
the  proceeds  of  a  confiscation  sale.  Ex  parte 
Morris,  9  Wal.  605.      . 

23.  Neither  a  receiver  of  a  national  bank,  the 
operations  of  which  have  been  suspended  by  the 
comptroller  of  the  currency  for  causes  specified 
in  the  national  banking  act,  nor  the  comptroller 
of  the  currency,  can  submit  the  government  to 
the  jurisdiction  of  the  ordinary  courte  by  appear- 
ing and  answering  to  a  bill  to  ascertain  a  debt 
due  from  the  bank  to  the  government,  to  charge 
the  government,  and  to  enjoin  tlie  complainant 
from  making  a  dividend  until  after  payment  of 
the  complainant's  claim.  Case  v.  Terrell,  11 
Wal.  199. 


1951 


DIGEST  or  DECISIONS. 


1952 


WTTED  8IA.TE8  —  BUITB  —  cantiniied. 

24.  A  judgment  in  ejectment  against  those 
w\\o  assert  title  in  the  United  States,  and  pos- 
session as  its  officers  and  agents,  does  not  estop 
the  United  States,  although  the  district  attorney 
and  additional  counsel  employed  bv  the  secretary 
of  the  treasury  appear,  and  the  title  to  the  prop- 
erty is  contested,  and  although,  under  the  law  of 
the  state,  a  judgment  in  ejectment  against  a  ten- 
ant estops  the  hindlord  if  he  has  notice  of  the 
suit.  The  United  States  cannot  be  sued  without 
its  consent,  and  consent  is  not  implied  in  such  a 
case.     Carr  v.  United  States^  98  U.  S.  433. 

25.  The  rule  that,  in  general,  the  United 
States  cannot  be  sued  without  its  consent,  has 
uu  application  to  a  suit  against  officers  or  agents 
of  the  United  States  holdmg  for  public  uses  pos- 
session of  property  of  which  tlie  plaintiff  claims  the 
ownership,  although  the  United  States,  through 
the  attorney-general,  formally  interpose  and  sug- 
gest that  tlie  defendants  hold  for  the  govern- 
meut,  and  move  that  the  suit  abate.  [Waite, 
0.  J.,  and  Bbadlet,  Woods,  and  Gray,  JJ., 
dissenting.]  United  Slates  v.  Lee,  106  U.  S. 
196.  And  see  Cunningham  v.  Macon  jr  Bruns- 
wick RaUroad  Co.,  109  U.  8.  461. 

26.  Semble  that  the  United  States  is  not  con- 
cluded by  the  judgment,  but  may  resort  to  its 
legal  remedy  as  by  a  bill  to  quiet  title  or  an  eject- 
ment.    United  States  v.  Lee,  106  U.  S.  196. 

27.  As  the  United  States  cannot  be  sued  ex- 
cept by  its  own  consent,  it  may  attach  to  the  exer- 
cise 01  the  privilege  such  conditions  as  it  chooses; 
as,  for  instance,  that,  when  sued  in  the  court  of 
claims,  it  may  plead  any  set-off,  counter-claim, 
etc.    McElrath  v.  United  States,  102  U.  S.  426. 

28.  The  United  States  is  never  liable  for 
costs.  United  States  y.  Barker,  2  Wheat.  393. 
Tlie  Antelope,  12  Wheat.  646;  United  States 
Y.  AIcLemore,  4  Kow.  286;  United  States  v. 
Boyd,  5  How.  29. 

Action  for  Interest  fraudulently  obtained  — 
Right, 
See  Assumpsit,  17. 

Appeal  from  Court  of  Claims  —  Right, 

See   Supreme   Court  —  Jurisdiction, 
76  et  seq. 

Appeal  from  Decree  granting  Injunction  to 
slay  a  Treasury  Distress^uHurant. 
See  Appeal  and  Error — Jurisdiction, 
14. 

Burden  in  Action  for  a  Penalty  for  Fraud  on 
the  Revenue,  on  Government,  to  make  out  a 
Case  beyond  Reasonable  Doubt. 
See  Internal  IIbyenub  —  Penalties 
AND  Forpeitures  2. 

Common  Right  to  Set-off. 

See  Receiyeu  op  Public  Monet,  17, 18. 

Execution  at  Suit  of  United  States  not  dis- 
charged by  Decree  under  State  Insolvent 
Laws. 
See  Insolyenct,  18. 


TTHITED  STATES  —  SUITS  —  continued. 

Federal  Courts  —  Whether  they  have  Common- 
law  Jurisdiction  of  Offences  against, 
Seel^'EDERAL  Courts — Jurisdiction,  5. 

Intervention  in  Suits  between  States  to  settle 
Boundary. 
See  States  —  Suits,  37. 

Lands  —  Suits  to  vacate  Patents  —  A  uthoriza- 
tion  by  Attorney-General, 
See  Appeal  and  Error — Proceedings 

ABOYE,  232. 

Parties  —  Contract  with  Government — Fraud 
—  Remedy  against  Co-contractor. 
See  Contract  — Wuat  constitutes,  64. 

Proceeding  by   Information  when  sustained, 
although  it  should  have  been  by  BUI  in 
Equity. 
See  Equity  Pleading  —  Demu&eer^  9. 

UHITED  STATES  BAHK —  Charter —  Construe, 
tion.  Validity,  and  Effect,']  Among  the  implied 
powers  given  to  congress  oy  the  constitution  is 
the  power  to  incorporate  a  national  bank  to  aid 
in  the  fiscal  operations  of  goYcmment.  The  act 
of  April  10,  1816,  incorporating  the  bank  of  the 
United  States  (3  Sts.  266)  was,  therefore,  pur- 
suant to  the  constitution.  McCulloch  y.  Mary- 
land, 4  Wheat.  316. 

2.  That  bank  had  a  constitutional  ri^t  to  es- 
tablish its  branches  within  any  state.    lb. 

3.  Its  charter  did  not  restrain  it  from  purchas- 
ing promissory  notes.  Fleckner  v.  United  States 
Bank,  8  Wheat.  338. 

4.  And  were  it  otherwise,  it  seems  that  only 
the  goYcmment  could  urge  the  objection.    lb. 

5.  The  giving  of  the  notes  of  a  state  bank 
and  a  credit  at  that  bank  in  exchange  for  the 
note  of  a  person,  held  not  a  dealing  or  trading 
within  the  prohibition  in  the  charter  of  the  Bank 
of  the  United  States.  United  States  Bank  Y. 
Waggener,  9  Pet.  378. 

Forgery  —  Punishment. 

See  COUNTERPEITING. 

Suits  under  its  Charter,  in  Federal  Courts. 
See  Circuit  Courts  —  Jurisdiction, 
40-42. 

Taxation  by  States  —  Exemption  —  Federal 
Agency, 
See  Tax —  Power,  62  et  seq. 

tJHITED  8TA.TBS  OOUISSIOIISB — Power  un- 
der  Fugitive  Slave  Law  of  1850  to  exam- 
ine and  commit. 
See  Slavery,  40. 

U8A0E  —  In  general. 

See  Custom  and  Usage. 

USE  A5B  OCGUPATIOlf  —  Action  therefor  —  In 
general. 
See  Landlord  and  Tenant,  37,  38. 
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1954 


TTSS  A5B  OOCUPATUm  —  earUinued. 

Premises  seized  and  used  by  Government  — 
Suit  in  Court  of  Claims. 
See  CouBT  of  Claims — Juiusdiction, 

7,8. 

jjggB  —  Decision  of  State  Court  as  to  whether 
Statute  of  Uses  is  Pari  of  Common  Law  of 
State  — Followed  by  Federal  Courts, 
See  FsDEKAL  Courts  —  SriiTS  La.ws, 
Rules  of  Decision,  82. 

Statute  of,  as  affecting  Trusts —  Use  upon  a 
Use,  etc. 
See  Trust  —  Cheatiow  ahi>  Cokstruc- 
TiON,  13  et  seq. 

U8ITBT  —  Constitution€dity  and  Canstimetion  of 
Usury  Laws. 
See  pi.  1,  2. 
WhaX  constitutes  Usvry-^  In  general. 

See  pi.  a-17. 
What  does  not  constitute  Usury —  In  genend. 
See  pi.  18-32. 

How  proved  —  Questions  of  Law  and  Fact 
—  Conflict  of  Laws — Beliefs  Set-off. 
See  pi.  33-55. 

1.  Constttutiantdity  and  Construction  of 

Usury  Laws."]  Usury  laws,  utiless  retroactive  in 
their  effect » do  not  impair  the  obligation  of  con- 
tracts.  Sturges  y.  Crouminshield,  i  Wheat  122 ; 
Bacon  y.  Howard,  20  How.  22. 

2.  A  statuto  which,  like  that  of  Texas,  declares 
an  usurions  contract  Toid  as  to  the  interest  has 
the  effect  not  to  render  the  contract  so  far  abso- 
lutely void  (the  word  "  void  "  havii^  there  the 
effect  that  it  often  has  where  it  refers  to  acts 
mala  prohibita),  bat  voidable,  and  to  enable 
the  promisor  to  resist  recovery  of  the  interest ; 
and  the  repeal  of  such  a  law  without  a  saving 
clause  operates  retrospectiveljr,  and  b  not  un- 
constitutional either  as  impairing  the  obli^tion 
of  a  contract  or  as  interfering  with  vested  rights. 
Etoell  V.  Daqgs,  108  U.  S.  143. 

3.  What  constitutes  Usury — In  general.'] 

To  constitute  usury,  there  must  be  an  intention, 
knowingly,  to  contract  for  or  take  usurions  inter- 
est. United  States  Bank  v.  Waggener,  9  Pet. 
378. 

4;  To  constitute  nsnry,  there  must  be  either  a 
loan  on  usurious  interest,  or  the  taking  of  more 
than  legal  interest  for  the  forbearance  of  a  debt 
or  sum  due.  Nichols  v.  Pearson,  7  Pet.  103 ; 
Hogg  V.  Buffher,  1  Black,  115. 

5.  The  statutes  against  usury  forbid  not  only 
the  direct  taking  of  interest  at  more  than  the  law- 
ful rate,  but  any  shift  or  device  by  which  it  may 
be  in  fact  secured.  Scott  v.  Lloyd,  9  Pet.  418 ; 
Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  13. 

6.  If  a  charge  for  exchange  be  a  mere  cover 
for  usury,  the  contract  will  be  usurious.  An- 
drews V.  Pond,  13  Pet.  65. 


irSUBT  —  continued. 

7.  If  an  agent  who,  by  permission  of  his 
principal,  has  sold  eight  per  cent  stock,  apply  the 
money  to  lus  own  use,  and  being  pressed  for  pay- 
ment, give  a  mortgaj^  oonditionea  for  repayment 
of  the  amount  with  eight  per  cent  interest  thereon, 
it  is  usury.    De  Butts  v.  Bacon,  6  Cranch,  252. 

8.  Where  A.  lent  money  to  B.,  who  lent  it  in 
turn  at  usurious  interest^  and  agreed  to  pav  A. 
'"  the  same  interest  "  he  received,  it  was  held 
that  the  contract  was  usurious,  and  tliat  an  in- 
dorser  of  B.*s  note  to  A.  might  defend  on  that 
ground.    Levy  v.  Gadsby,  3  Cnncb,  180. 

9.  Although  a  bona  fide  purchase  of  an  annu- 
ity or  rent  change  on  terms  such  as  to  give  the 
purchaser  an  income  from  his  investment  greater 
than  the  lawful  rate  of  interest  is  not  usurious, 
yet  if  the  transaction  be  in  fact  a  loan,  and  the 
form  of  an  annuity  be  resorted  to  merely  to  evade 
the  law,  it  is  usurious  and  void.  Scott  v.  Lloyd, 
9  Pet.  418. 

10.  Although  a  third  person,  considering  the 
doubtful  credit  of  the  drawee,  may  lawfully  buy 
a  bill  at  a  discount  greater  than  the  market  rate 
of  exchange,  yet  if  a  creditor  take  from  his  debtor 
a  time-bill  payable  in  another  place  for  a  sum 
greater  than  toe  market  value  of  a  ^^ood  bill  for 
the  amount  of  the  debt  with  lawful  interest,  the 
contract  wUl  be  usurious.  Andrews  v.  Pond, 
13  Pet.  65. 

U.  A  contract  which  imposes  any  loss  on  the 
borrower  after  providing  for  repayment  of  the 
sum  lent  with  interest,  is  usurious.  United  States 
Bank  v.  Owens,  2  Pet.  527. 

12.  If  a  bank  be  forbidden  to  take  more  than 
six  per  cent  interest,  a  contract  reserving  more  is 
void,  although  not  so  declared  in  terms.     lb. 

13.  Thus,  a  contract  to  repay  a  loan  of  depre- 
ciated bills  in  current  money  to  an  e<iual  nominal 
amount,  with  lawful  interest,  is  usurious.    lb. 

14.  Under  a  statute  decliming  an  usurious  con- 
tract to  be  void,  the  indorsee  of  a  valid  promis- 
sory note,  indorsed  as  collaterfd  security  for  an 
usurious  loan,  cannot  maintain  an  action  thereon, 
although  the  loan  be  paid.  Oaither  v.  Farmers* 
fr  Mechanics'  Bank,  1  Pet  37. 

15.  A  contract  usurious  in  its  inception,  but 
not  void,  may  be  a  valid  basis  for  a  new  contract 
in  which  the  transaction  is  freed  from  all  usurious 
taint.     De  Wolf  v.  Johnson,  10  Wheat.  367. 

16.  No  subsequent  confirmation  of  an  usurious 
contract,  nor  any  new  contract  stipulating  to  pay 
the  debt,  with  the  usurious  interest,  will  make 
the  contract  valid.  Moncure  v.  Dermott,  13 
Pet.  345. 

17.  A  new  securitjr  given  for  a  loan  originally 
usurious  is  infected  with  usury.  Walker  v.  Bards 
of  Washington.  3  How.  62. 

18.  What  does  not  constitute  Usury  -- 

In  general.]  Deduction  of  interest  at  the  ordi- 
nary legal  rate,  by  wa^  of  discount,  from  the  sum 
to  become  due  on  a  bill  or  note,  is  not  usurions. 
Fleckner  v.  United  States  Bank.  8  Wheat.  338; 
Thornton  v.  Bank  of  Washington,  3  Pet  36. 
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VBUBY  —  contitmed. 

19.  Tbe  mere  fact  that  the  loan  vas  made 
in  depreciated  bank-notes  to  an  amount  equal 
onljT  nominallj  to  the  amount  of  the  note  b? 
which  the  loan  was  witnessed,  will  not  establish 
usury.  United  States  Bank  t.  Waggener,  9 
Pet.  378. 

20.  A  bona  Jide  purcliase  of  a  rent-charge, 
with  a  right  of  extinguishment  for  a  fixed  sum 
after  a  certain  date,  is  not  usurious,  although  the 
effect  be  to  give  the  purchaser  a  return  for  bis 
money  greater  tban  the  interest  allowed  by  law, 
unless  it  be  a  mere  device  to  cover  an  usurious 
loan.    Uoyd  v.  ScoU,  4  Pet.  203. 

21.  A  loan  at  more  than  the  lawful  rate  of 
interest,  depending  on  a  contingency  which  haz- 
ards both  principal  and  interest,  is  not  usurious. 
Canard  v.  Nicoll,  4  Pet.  291. 

22.  If  a  bank  agree  to  discount  a  note,  and  re- 
ceive it  and  allow  the  maker  to  draw  checks 
against  the  proceeds  thereof,  it  is  not  usurious  to 
treat  the  loan  as  made  on  tlie  day  the  note  was 
received,  although  the  proceeds  were  not  put  to 
the  credit  of  the  borrower  until  a  subsequent  day, 
because  the  maker  had  not  furnished  collateral 
security  which  he  had  agreed  to  give.  Walker  v. 
Bank  of  Washington,  3  How.  62. 

23.  Exchange  at  the  current  rate  added  to  the 
legal  interest  does  not  constitute  usury,  it  being 
not  for  forbearance,  but  for  receiving  payment 
where  the  monev  paid  will  be  less  valuable. 
Buckingham  v.  McLean,  13  How.  151. 

24.  The  payee  of  a  note  valid  at  its  inception 
is  liable  in  an  action  thereon  by  a  purchaser  and 
indorsee  thereof,  although  the  note  was  dis- 
counted when  sold  at  a  greater  than  the  lawful 
rate.    Nichols  v.  Pearson,  7  Pet  103. 

25.  Bonds  issued  by  a  corporation  in  payment 
for  the  completion  of  its  works  are  not  necessarily 
usurious  under  the  law  of  Indiana,  though  they 
purport  to  be  for  a  loan,  and  a  large  profit  on  the 
work  was  contemplated  by  both  parties  to  the 
contract.  White  Water  Valley  Canal  Co.  v. 
Vallette,  21  How.  414. 

26.  A  contract  for  the  sale  of  land  on  lonjB^ 
credit  at  a  price  increased  by  reason  of  the  credit 
by  a  sum  much  greater  than  the  lawful  interest, 
is  not  usurious ;  and  it  will  make  no  difference 
that  the  sale  was  made  as  a  means  of  settling  an 
indebtedness  between  the  parties  about  which 
there  was  difficulty.  Hogg  v.  Ruffner,  1  Black,  115. 

27.  Where  the  statute  fixes  the  rate  of  interest 
per  annum,  a  contract  may  lawfully  provide  for 
payment  at  that  rate  semi-annually.  Meyer  v. 
Muscatine,  1  Wal.  384. 

28.  Where  a  promise  to  pay  a  sum  amounting 
to  interest  above  the  legal  rate  depends  on  a  con- 
tingency, —  not  on  the  happening  of  a  certain 
event,  —  the  loan  is  not  usurious.  Spain  v. 
Hamilton,  1  Wal.  604. 

29.  A  sale  of  securities  at  any  rate  of  discount 
that  the  parties  may  agree  upon  is  not  usurious. 
Junction  Raihroad  Co,  y.  Ashland  Bank,  12  Wal. 
226. 


VSUBT  —  continued, 

30.  In  Illinob,  under  the  statutes  in  force  in 
Jaiiuary,  1857,  a  contract  was  not  rendered  in- 
valid by  an  agreement  for  interest  at  a  rate  greater 
than  the  lawful  one  of  six  per  cent.  Hansbrough 
V.  Peck,  5  Wal.  497. 

31.  A  contract  not  usurious  in  its  inception 
cannot  be  invalidated  by  any  subsequent  usurious 
transaction.    Nichols  v.  Pearson,  7  Pet.  103. 

32.  The  defendant  having  received  an  accom- 
modation bond  from  the  testatrix  and  sold  it  at  a 
large  discount,  covenanted  with  the  testatrix  to 

fay  the  bond,  with  all  interest  to  accrue  theieon. 
n  an  action  by  the  executor  on  that  bond,  pay- 
ment of  the  bond  by  the  plaintiff  was  alleged,  and 
the  defendant  pleaded  usury.  It  was  held  that 
if  the  sale  of  the  bond  was  bona  Jide  there  was  no 
usury,  although  at  a  rate  of  discount  greater  than 
the  legal  rate  of  interest ;  and  that  even  if  usury 
existed,  it  was  no  defence,  if  it  existed  without 
the  knowledge  of  tbe  testatrix  or  of  the  plaintiff, 
and  the  plaintiff  had  no  notice  of  it  before  he  paid 
the  bona,  and  was  not  informed  that  the  defend- 
ant  wished  to  contest  payment  on  that  ground. 
Moncure  v.  Dermott,  13  Pet.  845. 

33.  —  How  proved  -^Questions  of  Law  and 
Pact  ^  Conflict  of  Laws  ■-- Relief  —  Set-off.} 
Usury  is  not  to  be  inferred  from  the  renewal  of 
a  note  on  the  day  before  its  maturity,  no  contract 
being  proved.  Thornton  v.  Washington  Bank, 
3  Pet.  36. 

34.  If  the  contract  do  not  stipulate  for  it,  on 
its  face,  it  must  be  proved  that  there  was  some 
agreement  or  shift  dehors  the  written  contract, 
to  cover  it.  United  States  Bank  v.  Waggener, 
9  Pet.  378. 

35.  Usury  being  a  defence  that  must  be  stricdy 
proved,  it  will  not  be  presumed  that  a  note  bear- 
mg  interest  from  a  day  previous  to  the  day  of  its 
date  was  for  money  lent  on  the  later  of  those  days. 
Ewing  v.  Howard,  7  Wal.  499. 

36.  In  Virginia,  one  cannot  avail  himself  of 
the  defence  of  usury,  without  averring  and  prov- 
ing it,  and  he  must  pay  the  principal  of  his  debt. 
B^ner  v.  Trigg,  98  U.  8.  60. 

37.  If  the  question  of  usury  depend  on  writ- 
ten papers,  its  determination  is  tor  Ihe  court. 
Levy  V.  Gadsby,  3  Cranch,  180;  Walker  v. 
Washington  Bank,  3  How.  62. 

38.  And  the  jur^  are  not  at  liberty  to  infer 
extraneous  facts  which  would  remove  the  taint 
of  usury.    Levy  v.  Oadsby,  3  Cranch,  180. 

39.  The  question  of  whether  a  provision  in  a 
contract  is,  as  claimed,  a  cover  for  usury,  is  prop- 
erly left  to  the  jury  where  the  facts  leave  the 
matter  in  doubt ;  as,  e.  g,,  where  a  commission 
merchant  lends  monev  to  a  pork-packer  at  legal 
interest,  with  a  stipulation  that  the  former  shall 
be  entitled  to  commissions  on  all  sales,  whether 
made  by  himself  or  by  the  packer.  Cockle  v. 
Plack,  93  U.  8.  344. 

40.  Whether,  in  all  the  ciroumstances,  a  trans- 
action be  a  bona  fide  purchase  of  an  annuity,  or 
a  mere  device  to  evade  the  law  against  usury,  is 
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a  question  of  fact  for  the  jury.     8ccU  y.  Lloyd, 

9  Pet.  418. 

41.  So,  of  whether  tlie  exchange  reckoned  on 
the  drawing  of  a  bill  was  intendeof  as  a  cover  for 
usury.     Andrews  v.  Pond^  13  Pet.  65. 

42.  The  invalidity  of  a  usurious  contract  made 
with  reference  to  the  law  neither  of  the  pUce 
where  it  was  made  nor  of  the  place  where  it  was 
to  be  performed,  the  law  of  both  phices  forbid- 
ding  such  contracts,  held  determinable  by  the 
lex  loci  contractus,    lb, 

43.  lu  general,  however,  whether  a  contract 
of  loan  on  a  bond  is  usurious  depends  on  the 
law  of  the  place  where  the  bond  is  payable.  Junc- 
tion RaUroad  Co,  v.  Ashland  Bank,  12  Wal.  226. 

44.  A  draft  drawn  on  a  resident  of  another 
state,  and  there  accepted  for  the  accommodation 
of  the  drawer  and  returned  to  him  to  be  nego- 
tiated in  the  state  where  the  drawer  liyes,  on  an 
understanding  that,  although  by  the  terms  of  the 
acceptance  it  is  payable  in  the  state  of  acceptance, 
it  shall  be  taken  up  at  maturity  by  the  drawer,  is 
governed  bv  the  law  of  the  state  where  the  drawer 
Rves  and  where  it  is  negotiated ;  and  if  negotiated 
to  one  who  has  no  knowledge  of  the  facts,  ex- 
cept such  as  be  gathers  from  the  draft,  the  pnr- 
cliaser  may  maintain  an  action  thereon,  if  it  be 
yalid  by  the  law  of  that  state,  although  he  pur- 
chased at  a  rate  of  discount  usurious  oy  the  law 
of  the  state  of  acceptance,  and  by  tlie  law  of  that 
state  contracts  are  yoid  for  usury.  Tilden  y. 
Blair,  21  Wal.  241. 

45.  A  contract  to  pay  interest  after  the  rate 
either  of  the  place  at  which  it  is  made  or  of  that 
at  which  it  is  to  be  performed,  will  not  be  usu- 
rious because  for  interest  at  a  rate  greater  than 
the  lawful  rate  of  the  other  place,  unless  made 
with  intent  to  avoid  the  penalty  of  an  usurious 
contract  at  that  place.  Miller  v.  Tiffany,  1  Wal. 
298. 

46.  A  contract  by  letter  for  a  loan  of  money 
by  a  commission  merchant  to  a  person  engagea 
iu  business  in  another  state,  giving  the  lender  a 
commission  on  all  sales  of  the  products  of  the 
business,  whether  made  through  the  lender  or 
not,  held  not  usurious  because  it  reserved  int«i> 
est  at  a  rate  unlawful  in  the  state  of  the  lender, 
but  lawful  in  that  of  the  borrower,  where  the 
suit  arose.     Cockle  v.  Flack,  93  U.  8.  344. 

47.  He  who  seeks  to  be  relieved  from  an  usuri- 
ous contract  must  offer  to  pay  the  principal  and 
the  legal  interest.  He  who  seeks  the  aid  of  a 
court  of  equity  must  offer  to  do  equity.  Brown  v. 
Swann,  10  Pet.  497;  Stanley  y.  Gadshy.  Id.  521. 

48.  Under  a  usury  law  which  forbids  the  tak- 
ing of  interest  at  a  greater  than  a  certain  rate, 
but  does  not  avoid  the  securities,  a  court  of  equity 
will  not  refuse  its  aid  in  a  suit  to  recover  the 
principal.    De  Wolf  v.  Johnson,  10  Wheat.  867. 

49.  The  general  rule  of  equity,  that  a  com- 
plainant can  nave  relief  for  usury  only  to  the  ex- 
tent of  the  excess,  applies  where  both  parties  are 
claimants  of  a  fund,  as,  although  each  party  may 
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be  in  some  sense  an  actor,  the  defendant  cannot 
be  deemed  in  such  sense  a  complainant  as  to  in- 
cur the  penalty  of  one  who  seeks  to  recover  an 
usurious  debt,  t.  e.,  the  loss  of  the  entire  claim. 
Spain  V.  Hamilton,  1  Wal.  604. 

50.  Where  one  sues  on  the  consideration  for 
which  a  note  was  given,  using  the  note  merely  as 
evidence,  he  can  recover  lawful  interest,  although 
the  note  be  for  interest  at  an  unlawful  rate,  and 
governed  by  a  law  which  denounces  upon  such 
contracts,  a  forfeiture  of  all  interest  whatever. 
Newell  V.  Nixon,  4  Wal.  572. 

51.  Where  a  bank  by  its  charter  is  forbidden 
to  take  more  than  a  certain  rate  of  interest,  but 
no  penalty  is  prescribed,  and  the  effect  of  usury 
upon  the  contract  is  not  dedared,  its  effect  must 
be  determined  by  the  general  rules  of  law.  A 
court  of  equity  will  enable  the  borrower  to  re- 
cover the  excess  heyond  legal  interest,  but  no 
more ;  and  the  rule  applies  as  well  to  accommo- 
dation paper.  Tiffany  v.  Boatman's  Savings  Inr 
stitution,  18  Wal.  375. 

52.  If  under  the  law  an  usurious  contract  be 
void,  a  purchaser  of  land  charged  with  an  usurious 
loan  by  way  of  rent-chai^  may  set  up  the  usury 
in  defence  to  a  distress  for  rent  in  arrear.  Lloya 
V.  Scott,  4  Pet.  206. 

53.  Where  a  statute,  like  that  of  the  District 
of  Columbia  (Rev.  8ts.  {§  715,  716),  provides 
that  one  who  contracts  to  receive  more  than  a 
certain  rate  of  interest  shall  forfeit  the  whole  of 
the  interest  so  contracted  for,  and  shall  recoyer 
only  the  principal,  and  that  if  one  receives  more 
than  a  certain  rate,  the  part^  paying  it  may  re- 
cover back  all  the  interest  paid  oy  action  brought 
within  a  year,  the  defendant  in  an  action  brought 
to  recover  a  debt  cannot  set  off,  either  under  the 
statute  or  at  common  law,  usurious  interest  paid 
more  than  a  year  before  suit  brought.  Carter  v. 
CaruH,  112  )j.  8.  478. 

54.  In  Louisiana,  usurious  interest  cannot  be 
rechiimed,  nor  imputed  to  the  principal,  unless  a 
suit  for  its  recovery  be  commenced,  or  a  plea  of 
usury  be  set  up,  within  twelve  months  after  the 
payment  thereof.  Cook  v.  Lillo,  103  U.  S.  792 ; 
Walsh  V.  Mayer,  111  U.  S.  31. 

55.  If  the  right  is  not  asserted  within  the 
statute  period,  it  ceases  to  exist,  and  cannot  be 
enforced  in  another  state  where  there  is  no  lim- 
itation. The  provision  requiring  an  assertion  of 
the  right  witmn  a  certain  time  is  a  qualification 
of  the  right,  and  not  a  part  -of  the  law  of  the 
remedy  merely,  to  be  governed  by  the  law  of  the 
forum.     Walsh  y.  Mayer,  111  U.  S.  31. 

Defence —  Grantee  of  Equity  of  Redemption 
cannot  set  up  Usury  in  Loan, 

See  MoRT&AGE — Grantee  op  Equity,  1. 
Defence — Not  first  made  on  Appeal  or  Error, 

See  Appeal  and  Eb&oe — Proceedings 

ABOVE,  288. 

National  Banking  Act^-^  Usury  under. 
See  National  Bank,  74^81. 
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UTAH  —  Who  may  prosecute  for  Violations  of 
the  Law,"]  Under  tlie  organic  act  of  September  9, 
1850  (9  Sts.  453),  organizing  the  territory  of  Utah, 
the  attorney-general  of  the  territory,  elected  by 
its  leffislature,  and  not  the  district  attorney  of 
the  United  States,  appointed  by  the  president,  is 


UTAH  —  continued. 

entitled  to  prosecute  for  violations  of  the  laws  of 
the  territory,  the  act  being  snsceptible  of  that 
construction,  and  the  ooustructiou  being  sup- 
ported by  usage.  Snow  v.  United  States,  18 
Wal.  317. 


V. 


YABIAIIOB  —  Between  Pleading  and  Proof — 
In  general. 
See  Pleading  —  Variance. 

How  taken  Advantage  of 

See   Trial  —  Introduction    of    Evi- 
dence, 21,  22. 

Indictment  for  receiving  Stolen  Note  —  Evi- 
dence of  Note  bearing  Interest  at  Different 
Bate. 
See  Indictment,  5. 

Ordinary  Rules  have  no  Application  in  Admi- 
ralty. 
See  Admiraltt  —  Pleading,  21,  22. 

Writ  and  Declaration  —  Matter  of  Abatement, 
See  Pleading  —  Dilatory  Pleas,    6; 
Pleading  —  Plea  to  Merits,  8. 

VEHDOB  AHD  FUBCHA8EB  —  Bona  Fide  Pur- 
chaser —  In  general. 
See  Vendor  and  Purchaser  —  Bona 
PiDB  Purchaser. 

In  general  —  Contracts  between,  etc. 

See  Vendor  and  Purchaser  —  In  gen- 
eral. 

Vendor^s  Lien  —  In  general. 

See  Vendor  and  Purchaser  —  Ven- 
dor's Lien. 

vehdob  ahd  fubghasse  —  boka  tide 
PUBCHASEE  —  Who  is —  Protection  extended  to 
—  Notice  —  What  is  —  Constructive  Notice  — 
Rights.li  The  protection  extended  in  equity  to 
a  bona  fide  purchaser  is  extended  to  a  purchaser 
of  tlie  legal  title  only,  the  purchaser  of  an  equity 
being  bound  to  notice  a  prior  equitv.  Shirras  v. 
Caig,  7  Cranch,  34 ;  Vattier  y.  tlinde,  7  Pet. 
252 ;  Boone  v.  ChUes,  10  Pet.  177 ;  HalleU  v. 
Cdlins,  10  How.  174. 

2.  The  rule  which  protects  a  bona  fide  pur- 
chaser for  value  applies  only  where  the  legal  title 
has  been  oonveyea  and  the  purchase-money  fully 
paid,  not  where  the  rights  of  the  purchaser  lie  in 
pn  executory  contract.  ViJUa  v.  Rodriguez,  12 
Wal.  323. 

3.  Although  a  court  of  canity  may  not  assist 
to  fsfjihlish  a  merely  equitaole  title  against  a 
bona  fide  purchaser  for  value,  it  does  not  follow 
that  a  plea  of  such  purchase  will  avail  against  the 
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holder  of  the  legal  title.    Gaines  v.  New  Orleans, 
6  Wal.  642. 

4  A  purchaser  who  takes  merely  a  quitclaim 
deed  is  not  regarded  as  a  bona  fide  purchaser 
for  value.  May  v.  Le  Claire,  11  Wal.  217 ;  VUla 
V.  Rodriguez,  12  Wal.  323. 

5.  What  one  must  aver  and  prove  to  entitle 
himself  to  protection  as  a  bona  fide  purchaser. 
Womdey  v.  Wormley,  8  Wheat.  421 ;  Boone  v. 
Chiles,  10  Pet.  177;  Crews  v.  Burcham,  1 
Black,  352. 

6.  A  bona  fide  purchaser  without  notice,  to  be 
entitled  to  protection,  must  have  been  such,  not 
only  at  the  time  of  the  contract  or  conveyance, 
but  until  the  purchase-money  was  actually  paid. 
Wormley  v.  Wormley,  S  Wheat.  421. 

7.  Possession  is  notice  of  an  unrecorded  deed, 
where  it  is  open  and  notorious.  Lea  v.  Polk 
County  Copper  Co.,  21  How.  493. 

8.  Open,  notorious,  and  exclusive  possession, 
under  a  claim  of  title,  is  enough  to  put  all  per- 
sons UDon  inquiry  as  to  the  interests,  legal  or 
equitable,  of  the  person  so  in  possession,  and  to 
char^  them  with  notice  of  such  interests.  Hughes 
v.  United  States,  4  Wal.  232. 

9.  What  is  sufficient  to  affect  a  purchaser  with 
notice  of  a  prior  contract  of  sale  oy  the  vendor. 
Caldwell  v.  Carrington,  9  Pet.  86. 

10.  In  Illinois,  open,  visible,  and  exclusive 
possession  of  lands  under  a  contract  for  a  convey- 
ance is  constructive  notice  to  creditors  and  sub- 
sequent purchasers  of  title  thereto.  Noyes  y. 
Hall,  97  U.  S.  34. 

11.  A  party  put  by  circumstances  on  inquiry 
as  to  a  fact,  is  affected  with  constructive  notice 
thereof.  Oliver  v.  Piatt,  3  How.  333 ;  ffarrell 
T.  BeaU,  17  Wal.  590. 

12.  Notice  of  facts  sufficient  to  put  a  party  on 
inquiry  is  not,  necessarily,  notice  of  what  he 
might  learn  by  inquiry.  Thus,  it  is  not,  when  he 
had  a  riffht  to  rely  on  the  assurances  of  his  ven- 
dor, and  so  was  not  bound  to  inquire.  Boyce 
V.  Grundy,  3  Pet.  210. 

13.  To  affect  a  purchaser  for  value  with  con- 
structive notice,  it  should  appear  not  merely  thnt 
he  might  have  acquired  notice,  but  that  he  would 
have  aconired  it  but  for  gross  negligence.  TFtt- 
son  y.  WaU,  6  Wal.  83. 
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14.  Notice  to  the  scrivener  employed  only  by 
the  grantor  is  not  oonstructive  notice  to  the  pur- 
chaser.   Astor  T.  WelU,  4  Wheat.  466. 

15.  In  Ohio,  a  bona  fide  purchaser  for  value 
without  notice  will  take  a  good  title,  although  the 
vendor  made  the  conveyance  to  defraud  a  creditor 
who  held  a  prior  but  unrecorded  mortgage,  and 
notwithstanding  the  statute  against  fraudulent 
conveyances.     Ih. 

16.  The  equity  of  a  bona  fide  purchase  is  not 
affected  by  the  purchase  of  an  outstanding  legal 
title  after  notice.  Lea  v.  Polk  County  Copper 
Co.,  21  How.  493. 

17.  A  purchaser  from  one  who  took  under  a 
forged  deed  executed  in  the  name  of  a  fictitious 
person  iu  whose  name  a  decree  in  equity  had  been 
obtained,  held  to  have  no  title  which  equity  could 
protect,  although  a  bona  fide  purchaser  for  value. 
Sampeyreac  v.  United  States,  7  Pet.  222. 

18.  If  a  bona  fide  purchaser  reconvey  to  his 
grantor,  and  he  in  turn  convey  to  another  who 
has  notice,  such  subsequent  purchaser  cannot 
avail  himself  of  the  equity  arising  out  of  the  first 
purchase,  as  on  reconveyance  to  the  original 
vendor  the  original  equity  attached.  Rogers  v. 
Lindsey,  13  How.  441. 

19.  Where  an  occupant  of  premises  in  Salt 
Lake  City,  desiring  to  separate  from  a  polyga- 
mous wife  who  lived  there  with  him,  but  desir- 
ing to  have  the  benefit  of  her  services,  entered 
into  a  secret  agreement  with  her  that  she  should 
have  a  half  interest  in  the  premises  if  she  would 
remain,  and  afterwards  took  a  conveyance  of  the 
land  without  disclosing  the  agreement,  it  was 
held  that  joint  occupation,  in  the  circumstances, 
was  not  constructive  notice  of  the  wife's  chum, 
and  that  she  had  no  rights  as  against  one  to  whom 
title  had  passed  for  value  without  actual  notice. 
Toumsend  v.  Little,  109  U.  8.  504. 

20.  If  a  legislature  mtke  a  grant  of  lands  in 
fee  simple,  a  subsequent  legislature  canuot  take 
away  tne  title  of  a  bona  fide  purchaser  for  a 
valuable  consideration  from  the  first  grantee,  on 
the  ground  that  the  first  grant  was  fraudulent. 
Fletcher  v.  Peck,  6  Cranch,  87. 

21.  Where  one  seeks  to  recover  property  from 
a  purchaser  who  defends  as  a  bona  fide  pur- 
chaser without  notice,  the  phiintiff  has  the  burden 
of  proving  notice.  Calais  Steamboat  Co,  v.  Scud- 
der,  2  Black,  372. 

Bound  to  see  to  Application  of  Purchase- 
money,  when. 
See  Teust  —  Crba^tion  akd  Cokst&uc- 
TION,  28  et  seq. 

Constructive  Notice  of  Suit  —  Purchase  pen- 
dente Lite, 
See  L[8  Pendens,  1  et  seq. 

Notice  of  Lien  of  Former  Vendor  for  Pur* 
chase-money. 
See  Vendor  and  Puachaseb  —  Yen- 
Doa's  Lien,  2. 
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Purchaser  from  Executor  takes  with  Notice  of 
Provisions  of  Will  —  Purchaser  from  Ad' 
ministraJtor, 
See  ExBCUTOB  and  Administrator  — 
Powers  and  Liabilities,  10,  11. 

Purchaser  affected  by  Registration  and  Notice. 
See  Deed  —  Kegistration  and  Noricit. 

Purchaser  not  estopped  to  deny  Title  of  Ven- 
dor —  Other  Purchaser. 
See  Estopped  15  et  seq. 

Purchaser  of  Immovables  of  Succession  in 
Louisiana  —  Five  Years*  Prescription. 
See  Executor  and  Administrator  — 
Powers  and  Liabilities,  61  et  seq. 

Sale  by  Executor  —  Purchaser  not  affected  by 
Discovery  of  Later  Will, 
See  Executor  and  Administrator  — 
Powers  and  Llibilities,  59. 

vihbqb  amd  fuboeafsb  —  dl  qxhxbal  — 
Contracts  between  —  Construction. 
See  pi.  1-6. 

Obligations,  Rights,  and  Remedies. 
See  pi.  7-26. 

Defect  of  TitU  —  Defect  of  Quantity, 
See  pi.  27-30. 

Avoidance  of  Contract, 
See  pi.  31-43. 

1.  — •  Contracts  between  —  ConstrutOion^ 
A  negotiation  for  the  sale  of  land,  held  not  to 
have  resulted  iu  a  contract,  the  offer  not  having 
been  seasonably  nor  substantially  accepted.  Carr 
V.  Duval,  14  Pet.  77. 

2.  A  contract  to  convey  land  in  fee,  clear  of 
incumbrances,  was  held  broken  when  the  defend- 
ant at  the  time  of  the  contract  had  only  au 
equity  of  redemption  under  a  deed  of  trust  un- 
der which  the  property  was  afterward  sold. 
Metropolis  Bank  v.  GutUchlicky  14  Pet.  19. 

3.  An  agreement  to  sell  land  for  a  specified 
sum,  and,  on  payment  of  a  part  of  the  purchase- 
money,  to  "  make  a  deed,"  is  a  covenant  to  con- 
vey a  perfect  title  free  from  all  incumbrances ;  and 
the  vendor,  suing  for  tlie  purchase-money,  must 
aver  and  prove  wat  he  had  such  a  title  and  was 
ready  and  willing  to  convey  it.  Washington  v. 
Ogden,  1  Bkck,  450. 

4.  Where  an  agreement  to  buy  land  is  ex- 
pressly "  dependent  on  the  surrender  and  cancel- 
ment  of  a  prior  contract  by  which  Uie  proposed 
vendor  had  screed  to  sell  to  another  person,  it  is 
upon  condition  precedent  that  the  vendor  pro- 
cure a  formal  deed  of  release,  for  which  a  mere 
parol  understanding  between  him  and  the  per- 
sons claiming  under  the  prior  contract,  some  of 
them  by  way  of  recorded  deeds,  that  it  is  at 
an  end,  although  after  default  for  which  the  venr 
dor  might  avoid  it,  is  no  equivalent.    lb. 


1963 


DIGEST  OF  DECISIONS. 


1964 


VSnXIB  AHB  FUBOHAIIB  —  IN  CUSAXKAL  — 

continued, 

5.  In  contracts  for  the  sale  of  land,  the  prom- 
ises of  the  vendor  and  the  parohaser  are  con- 
strued to  be  dependent,  unless  a  contrary  inten- 
tion plainly  appear.  Columbia  Bank  y.  Hagner, 
1  Pet.  455. 

6.  A  sealed  agreement  for  a  ^e  of  land,  by 
which  one  partv  promises  to  make  a  deed,  and  the 
other  to  pay  the  purchase-money,  a  part  in  cash 
within  a  certain  time,  and  the  remainder  in  in- 
stalments, with  mortgage  security,  is  an  agree- 
ment with  reciprocal  covenants  to  oe  concurrently 
performed.    Washington  v.  Ogden,  1  Black,  450. 

7.  —  Obligationgt  Bights,  and  Remedies.^ 
Independent  of  local  usage,  it  seems  that  one 
who  18  to  execute  and  deliver  a  deed  should  pre- 
pare it.  WUlard  v.  Tayloe,  8  Wal.  657.  And 
see  Taylor  v.  Lang  worth,  14  Pet.  172. 

8.  The  rule  tbat  the  vendee  must  prepare  and 
tender  the  conveyance  for  execution  does  not 

frevail  in  Ohio.     Taylor  y.  Longworth,  14  Pet. 
72. 

9.  To  maintain  an  action  against  the  pnr- 
'  chaser  for  not  accepting  the  Uud,  the  vendor 
must  aver  and  prove  readiness  and  an  offer  to 
perform  on  the  day  fixed  by  the  contract  Co- 
lumbia Bank  v.  Hagner,  1  Pet.  455. 

10.  Wbat  amounts  to  a  sufficient  tender  of 
performance  on  the  part  of  the  purchaser,  where 
oy  the  contract  he  is  to  deposit  tlie  purchase- 
money  in  a  certain  bank,  and  transfer  tiie  certifi- 
cate of  deposit  to  the  vendor,  when  tlie  bank 
refuses  to  receive  the  money  and  give  such  a  cer- 
tificate.    Secomb  v.  Steele,  20  How.  94. 

11.  Where  purchasers  have  given  their  notes 
for  the  purchase-money,  the  presumption  is  that 
tlie  conveyance  were  made.  Lyman  v.  United 
States  Bank,  12  How.  225. 

12.  Where  a  vendor  sues  to  recover  the  price 
of  land  for  which  notes  were  taken,  some  of 
which  it  is  admitted  have  been  paid,  he  is  not 
obliged  to  produce  the  notes  tiiat  have  been 
paid.  It  is  to  be  presumed  that  they  were  sur- 
rendered,   lb, 

13.  A  purcliaser  in  possession  under  the  ven- 
dor who  buys  up  a  betteir  outstanding  title  can- 
not set  it  up  to  defeat  the  vendor's  right  to  the 
purchase-money;  he  can  only  recoup  what  he 
nas  fairly  paid.     Bush  v.  Marshall,  6  How.  284. 

14.  k  material  misrepresentation  by  a  vendor, 
although  made  by  mistace,  must  be  made  good, 
specifically,  if  in  the  vendor's  power,  otherwise 
by  way  of  damages.  McFerran  v.  Taylor,  3 
Cranch,  270. 

15.  Where  one  advances  money  in  part  per- 
formance of  an  agreement  to  purchase  land  and 
refuses  to  pay  further,  the  other  party  being 
ready  and  willing  to  perform  on  his  part,  he  can- 
not reoover  the  money  so  advanced.  Hans- 
trough  V.  Pedc,  5  Wal.  497. 

16.  If  the  obligee  of  a  bond  obtain  title  in  his 
own  name  for  part  of  the  land,  the  assignment  of 
which  to  the  obligor  was  the  consideration  of  the 
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bond,  and  suffer  the  title  to  the  residue  to  be  lost 
hj  the  non-payment  of  taxes,  a  court  of  eciuity 
will  not  lend  its  aid  to  carry  into  effect  a  judg- 
ment at  law  on  the  bond.  Skillem  y.  May,  4 
Cranch,  137. 

17.  If  a  sale  of  land  be  on  condition  that  if 
the  purchaser  fail  to  comply  with  the  terms  of 
sale  within  thirty  days,  the  land  shall  be  resold 
on  his  account,  the  vendor  cannot  maintain  an 
action  on  the  contract  until  the  deficit  has  been 
ascertained  by  a  resale.  Wd>ster  v.  Hoban,  7 
Cranch,  399. 

18.  The  purchaser  at  a  sale  of  lots  in  the  city 
of  Washington,  held  not  to  have  acquired  a  fee 
simple  in  a  proportionate  part  of  an  internal  alley 
laid  out  for  the  common  benefit  of  the  lots  so 
purchased  and  of  other  lots  in  the  square,  and 
entitled  in  equity  to  recover  the  purchase-money 
thereof,  although  the  practice  had  been  to  charge 
the  alleys  proportionately  upon  the  lots,  and  he 
knew  it,  and  accepted  conveyance  without  ob- 
jection on  that  score.  Pratt  v.  Law,  9  Cranch, 
456. 

19.  If  the  purchaser  of  land  on  credit,  in  pos- 
session under  a  bond  for  a  deed,  suffer  it  to  be 
sold  for  taxes,  the  vendor  will  be  bound  to  con- 
vey only  subiect  to  the  tax-title  incumbrance, 
and  is  entitled  to  payment  in  full.  Bradford  v. 
Union  Bank,  13  How.  57. 

20.  And  if  the  purchaser's  surety,  on  surren- 
der of  the  original  bond,  procure  of  the  vendor  a 
new  bond  for  conveyance  to  himself,  the  pur- 
chaser  being  insolvent  and  consenting  thereto, 
and  the  vendor  being  ignorant  of  the  tax  sale, 
receiving  no  new  consideration  and  intendiog 
merely  to  substitute  the  surety  for  the  purcluser, 
the  fact  of  such  substitution  may  be  proved  by 
parol,  on  a  bUl  by  the  vendor  to  rescind  and  en- 
join a  judgment  against  him  for  the  purchase- 
money,  and  the  bond  may  be  so  reformed  as  to 
express  the  real  agreement    lb. 

21.  And  this  may  be  done  under  an  answer 
setting  up  such  facts,  without  a  cross-bill.    Jb. 

22.  Where  a  contract  for  the  sale  of  laud, 
with  an  agreement  to  convey  by  deed  of  general 
warranty,  has  been  executoa  by  delivery  of  pos- 
session and  payment  of  the  purchase-money,  the 
purchaser  cannot,  in  the  absence  of  fraua  and 
concealment,  refuse  to  receive  a  deed  with 
proper  covenants,  nor  go  into  equity  for  indem- 
nity against  incumbrances,  especially  where  the 
incumbrances  are  such  that  it  is  uncertain  whether 
anything,  and  if  anytiiing  how  much,  will  ever 
become  payable  thereon,  but  must  rely  on  the 
covenants  he  has  agreed  to  receive.  Aefeld  v. 
Woodfolk,  22  How.  318. 

23.  Where  the  owner  of  land  valuable  chiefly 
for  the  timber  thereon  agrees  to  sell,  the  pur- 
chase-money to  be  paid  m  three  annual  instal* 
ments,  but  the  purcnaser  to  take  possession,  cut 
a  cert-ain  quantity  of  timber  each  year,  and  pay 
monthly  according  to  the  amount  cut,  convey- 
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ance  to  be  made  on  full  payment,  and  daring  the 
term,  and  being  in  anear  the  purchaser  mort- 
gages timber  cat  and  on  tbe  land  to  another,  who 
takes  possession  recognizing  the  rights  of  the 
owuer  and  afterwards  abandons,  the  owner  may 
recover  of  tlie  mortgagee  tbe  value  of  the  timber 
so  cut,  if  the  owner  enter,  and  remove  and  pre- 
pare the  timber  for  market,  and  the  mortgagee 
take  it  from  him,  time  beins  of  the  essence  of 
the  original  contract,  and  the  owner  having  a 
right  so  to  do,  although  the  contract  contain  no 
express  provision  for  a  re-entry.  JennUon  v. 
Leonard,  21  Wal.  302. 

24.  Where  one  sells  land  agreeing  that  he  will 
purchase  it  back  at  a  certain  price  within  ^ve 
years,  if  the  vendee  so  desires,  the  right  of  the 
vendee  to  maintain  a  suit  for  the  price  is  fixed 
by  his  notifying  the  vendor,  within  the  time,  to 
make  the  purchase  at  the  expiration  of  it,  and  by 
tendering  a  deed  within  a  reasonable  time  there- 
after.   Broum  v.  SUe,  103  U.  8.  828. 

25.  If  one  sell  and  convey  land  to  a  county  on 
terms  of  credit  which  the  county  cannot  legally 
agree  to,  the  vendor's  right  to  a  reconveyance 
accrues,  not  at  the  expiration  of  the  time  for 
which  credit  was  illegally  given,  but  at  once. 
Chapman  v.  Douglas  County,  107  U.  8.  348. 

26.  If  a  municipality,  e.  g.,  a  countv,  make  a 
purchase  of  land,  and  take  a  deed  oi  it,  as  it 
mav  do,  and  give  a  mortgage  payable  at  a  future 
definite  time  for  the  purchase-money,  as  it  may 
not  do,  the  vendor  is  entitled  to  demand  a  recon- 
veyance of  the  land  with  the  improvements,  un- 
less the  county  shall  pay  the  purchase-money 
within  a  reasonable  time  to  be  nxed  by  decree, 
sach  payment  being  within  its  powers,    lb. 

27.  —  Defect  of  Tide  —  Defect  of  Quan^ 
tity.]  Defect  of  title  by  reason  of  an  incum- 
brance  fully  known  to  the  purchaser  at  the  time 
of  the  sale,  held  no  bar  to  an  action  on  a  promis- 
sory note  given  for  the  purchase-money.  Green- 
leaf  v.  Cook,  2  Wheat.  13. 

28.  Mere  defect  of  title  in  the  vendor,  without 
fraud,  affords  no  ground  for  relieving  a  purchaser 
in  undisturbed  possession  from  payment  of  the 
purchase-money.  Paiton  v.  Taylor,  7  How.  132 ; 
Noonan  v.  Lee,  2  Black,  499.  And  see  Green- 
leaf  V.  Cook,  2  Wheat.  13. 

29.  The  vendor,  in  such  case,  is  liable  only  to 
the  extent  of  his  covenants.  Noonan  v.  Lee,  2 
Bhick,  499. 

30.  The  rule  that  where  land  is  sold  as  for  a 
certain  quantity,  equity  will  relieve  if  there  be  a 
defect  of  quantity,  applies  only  to  contracts  for 
the  sale  of  land  in  a  settled  country,  not  to  sales 
of  entries  in  a  military  tract,  where  the  custom 
is  for  the  vendee  to  take  his  chance  of  surplus 
or  deficiency.  Dunlap  v.  Dunlap,  12  Wheat. 
674. 

31. Avoidance  of  Contract.']    Inability 

of  the  vendor  to  make  a  good  title  is  no  gi^ound 
for  a  decree  avoiding  the  contract,  where  there 
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is  an  adequate  remedy  at  law.    Hepburn  v.  Dun- 
lop,  1  Wheat.  179. 

32.  Incapacity  of  the  purchaser  to  hold  Und 
by  reason  of  alienage,  whether  ground  for  re- 
fusing specific  performance  or  not,  b  none  for  a 
decree  avoiding  the  contract.    Jb. 

33.  An  old  contract  to  sell  to  a  third  person 
which  has  been  manifestljr  abandoned,  and  so  is 
not  enforceable  in  equity,  is  not  a  valid  objection 
to  title  which  will  justify  avoiding  the  contract. 
Greenleafr.  Queen,  1  Pet.  138. 

3C  Nor  is  a  claim  for  dower,  if  the  purchaser 
knew,  or  had  the  means  of  knowing,  of  its  existt- 
ence,  and  knew  that  he  was  purchasing  from  a 
trustee.    lb. 

35.  Tbe  purchaser  of  land  may  treat  the  con- 
tract of  sale  as  rescinded,  if  the  vendor  do  not 

Eerform  or  offer  to  perform  on  tbe  day,  although 
e  have  taken  possession  nnder  the  contract. 
Columbia  Bank  v.  Hagner,  1  Pet.  455. 

36.  If  the  purchaser  notify  the  vendor  that  he 
will  not  be  bound  by  the  contract  of  sale,  unless 
the  vendor  pay  a  sum  admitted  to  be  due  on  a 
settlement  of  which  the  contract  formed  a  part, 
the  contract  will  not  be  at  an  end  on  merc  neglect 
of  the  vendor  to  adopt  the  alternative  tendered. 
Barry  v.  Coombe,  1  Pet.  640. 

37.  Where  the  purchaser  discovers  fraud  in 
the  contract  of  sale,  he  is  bound  to  communicate 
knowledge  thereof  to  the  vendor  promptly,  and 
to  act  consbtently  in  reference  thereto,  in  order 
to  preserve  his  right  to  set  the  contract  aside. 
Boyce  v.  Grundy,  3  Pet.  210. 

38.  A  discrepancy  between  facts  and  repre- 
sentations in  a  contract  for  the  purchase  of  nine 
hundred  and  fifty  acres  of  land  at  twentv  dollars 
per  acre,  which  makes  a  difference  of  thirty- 
three  per  centum  in  the  cost,  presents  a  case  for 
avoiding  the  contract,  not  for  compensation. 
lb. 

39.  Where  a  defect  in  the  vendor's  title  is 
discovered  after  the  sale,  and  is  then  revealed  to 
the  purchaser  by  the  vendor,  the  purchaser  will 
not  he  permitted  to  obtain  the  true  title,  and 
then  have  the  contract  set  aside.  Galloway  v. 
Finley,  12  Pet.  264. 

40.  A  conveyance  set  aside  at  the  instance  of 
the  vendor  for  fraudulent  ret^resentations  as  to 
quantity,  value,  and  title,  the  vendor  residing  at 
a  distance  from  the  land,  and  being  ignorant  of 
the  matters  to  which  the  representations  related, 
and  the  purchaser  residing  near  it,  and  having 
knowledge  of  those  matters.  Tyler  v.  Black,  13 
How.  230. 

41.  Where  a  purchaser  having  a  bond  for  a 
deed  goes  into  possession,  he  holds  merely  as  a 
licensee,  and  if  he  fail  to  pay  as  agreed,  the  ven- 
dor may  treat  the  contract  as  at  an  end,  and 
proceed  in  ejectment  for  the  possession;  and  in 
Georgia,  as  in  this  country  generally,  be  may 
proceed  without  giving  notice  to  quit.  Burnett 
V.  Caldwell,  9  Wal.  290. 
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42.  Where  a  contract  for  the  sale  of  land  has 
been  executed  by  delivery  of  a  conveyance  and 
payment  of  the  purchase-money,  equitv  will  not 
set  it  aside  for  defect  of  title,  if  at  or  oefore  the 
hearing  the  vendor  tender  a  perfect  title,  unless 
the  comolainant  has  suffered  an  injury  which  can- 
not be  fairly  compensated  by  damages.  Kimball 
V.  West,  15  Wal.  377. 

43.  Where  a  court  of  equity  sets  aside  a  con- 
tract of  sale  of  land  because  of  its  having  been  in- 
duced  by  fraud,  the  grantee,  if  placed  in  statu  quo 
hj  the  return  of  a  bond  which  constituted  the  con- 
sideration of  the  transaction,  cannot  contend  that 
payment  of  the  bond  should  be  made  the  condi- 
tion of  rescission,  even  though  the  bond,  by  rea- 
son of  the  bar  of  the  statute  of  limitations,  may 
have  become  practically  worthless.  Neblett  v. 
Macfarland,  92  U.  S.  101. 

Agreement    not  to   enforce   Purchase-money 
Bond  —  Effect. 
See  Bond,  46. 

Breach  of  Condition  —  Entry — Burden  of 
Proof 

See  Evidence  —  Bcbden  op  Proop,  7. 
Broker's  Commission. 

See  Broker. 

Conveyance,  how  made,  etc. 

See  Deed. 
Dissolution  of  Contract,  etc,  not  to  be  pre- 
sumed from  Subsequent  Conveyance  to  an- 
other drantee. 
See  Presumptions,  6. 

Ejectment,  when  maintained  against  one  in 
Possession  under  Executory  Contract,  with- 
out Notice. 
See  Ejectment  —  In  general,  8. 

Lecue  with  Option  to  sell  —  Continuing  Offer. 
See  Landlord  and  Tenant,  9. 

Lender  of  Money  for  the  Purpose  of  a  Pur- 
chase, who  takes  Conveyance  for  Security, 
estopped  in  Suit  to  redeem  to  assert  Illegality 
in  Purchase. 
See  Estoppel,  53. 

Memorandum   of  Contract  sufficient  under 
Statute  of  Frauds. 
See  Frauds,  Statute  op. 

Property  confiscated  as  Properly  of  Vendor 
— Rights  of  Purchaser —  Unrecorded  Deeds. 
See  Confiscation,  10. 

Purchase  —  What  constitutes —  Conveyance  to 
Trustee  to  sell  and  apply  Proceeds,  etc. 
See  Mortgage  —  Power  op  Sale,  9, 13. 

Purchaser  at  Receiver's  Sale  —  How  far  bound 
to  look  to  the  Proceedings  —  Deed. 
See  Receiver,  l^et  seq. 

Purchaser  in  Possession  on  Payment  of  Pur^ 
chase-money  has  a  Right  which  a  Deed  sub- 
sequently made  merely  confirms. 
See  Deed  —  Grantor,  3. 


VEHBOB  Aim  FUBCHASEB  — IN  GENEBAL  — 

continued. 

Purchcuer  from  Unfaithful  Trustee  —  When 
chargeable  with  Interest. 
See  Interest,  2. 

Purchaser  of  Land  released  from  Operation  of 
Deed  of  Trusts  When  charged  with  Trust. 
See  Trust  —  C&batiok  and  Construc- 
tion, 25. 

Purchaser  pendente  Lite  bound  by  Judgment. 
See  Judgment  —  Conclusiveness,  121, 
132. 

Resulting  Trusts  —  In  general. 

See  Trust  —  Creation  and  Construc- 
tion, S2  et  seq. 

StUes  on  Execution,  Rights  of  Purchaser,  etc. 
See  Execution. 

Specific  Performance  of  Contract. 
See  Specipig  Performance. 

Vendor's  Liability  for  Auctioneer's  Fraud. 
See  Auction. 

Vendor  not  bound  by  Agent's  Departure  from 
the  Law  in  making  Title,  when. 
See  Agency,  68. 

Vendor  out  of  Possession  — Maintenance. 
See  Maintenance,  2. 

Vendor  Trustee  for  Title  to  Purchaser  in 
Possession,  etc. 
See  Limitation  —  Exceptions  and  In- 
terruptions, 43. 

YENDOB  AED  FtJBOHASEB— VEHIXXB'S  IIEN 

—  When  it  exists  —  When  waived  —  When  de- 
feated —  Effect  of  Transfer  of  Land  —  Effect 
of  Transfer  of  PwcJtase  money  Notes  —  Pro- 
ceedings to  enforce  —  Parties  —  Defences.']  In 
general,  a  Tender  of  Und  has  an  equitable  lien 
for  nnpaid  purchase-money,  valid,  if  not  waived, 
a^nst  the  purchaser  or  those  who  hold  under 
him  with  notice,  and  with  additional  reason  where 
the  deed  expressly  states  that  the  purchase-money 
remains  to  oe  paid ;  and  this  general  doctrine  is 
recognized  in  Texas.  Cordova  v.  Hood,  17 
Wal.  1. 

2.  A  purchaser  from  a  grantee  who  holds  un- 
der such  a  deed  takes  with  notice,  the  deed  being 
sufficient  to  put  him  on  inquiry,  and  affecting 
him  with  knowledge  of  all  he  would  hare  learned 
had  he  inquired.     lb. 

3.  Where  the  vendor  has  taken  no  separate 
security,  equity  will  treat  unpaid  purchase-money 
as  constituting  a  lien,  which  it  wiU  enforce  if 
there  be  no  intervening  equity.  Chilton  v. 
Braiden,  2  Black,  458. 

4.  It  makes  no  difference  that  the  purchaser 
is  a  married  woman,  nor  that  she  has  or  has  not 
a  separate  estate  liable  for  debt,  the  lien  being  in- 
cident to  a  valid  sale.    lb, 

5.  The  vendor  waives  the  lien  implied  in 
equity  for  unpaid  purchase-money  by  taking  sep- 
arate security.    Thus  if,  after  the  first  payment, 

I  be  consent  to  rely  on  the  notes  of  the  purchaser. 
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iudorsed  by  third  persons,  for  tbe  residue,  the 
deed  which  had  before  stood  as  an  escrow  being 
then  delivered,  there  is  a  waiver.  Brown  v.  Gil- 
man,  4  Wheat.  355. 

6.  An  express  contract  that  the  lien  shall  be 
retained  to  a  specified  extent  is  a  waiver  of  it  to 
any  greater  extent,    lb. 

7.  Semble  that  a  rex^eipt  by  the  vendor  of  a 
worthless  note  as  part  of  tbe  cash  payment  does 
not  operate  as  a  waiver  pro  tanto  ot  his  equitable 
lien  for  the  purchase-money,  where  the  note  was 
fraudulently  represented  by  the  purchaser  to  be 
good.     Shelton  v.  Tiffin,  6  How.  163. 

8.  A  lien  for  purchase-money,  evidenced  by  a 
note  for  the  entire  sum,  is  not  displaced  as  to 
any  sum  unpaid  by  a  surrender  of  the  note  and 
the  receipt  of  a  partial  payment,  and  a  new  note 
for  the  residue.     Cordova  v.  Hood,  17  Wal.  1. 

9.  Altiiough  the  taking  of  a  note  with  a  surety 
from  the  purchaser  will  in  general  raise  a  pre- 
sumption of  intention  to  wuve  the  lien  and  rely 
exclusively  on  the  personal  security,  it  is  but  a 
presumption,  and  may  be  rebutted  oy  direct  evi- 
deuce  —  the  positive  testimony  of  the  vendor,  for 
instance  —  of  a  contrary  intention,    lb. 

10.  If  a  purchaser  of  the  interest  of  a  settler 
entitled  to  pre-emption  resell,  and  his  purchaser 
agree  in  part  consideration  to  pay  purchase-money 
still  due  to  the  original  vendor,  the  latter  will 
have  a  lien  in  equity  therefor,  which  the  second 
purchaser,  having  taken  and  retained  possession, 
and  not  rescinded,  cannot  defeat,  by  afterwards 
taking  title  from  the  government  under  proof  of 
a  n<;ht  of  pre-emption  in  his  own  name,  Thred- 
gill  V.  Pintard,  12  How.  24. 

IX  A  vendor's  lien  is  not  necessarily  barred 
because  an  action  on  the  debt  would  be  barred ; 
nor  is  it  in  Arkansas.  Hardin  v.  Boyd,  113  U.  8. 
756. 

12.  The  lien  which,  if  no  separatee  security  be 
taken,  the  vendor  of  land  has  for  unpaid  purchase- 
money,  cannot  be  enforeed  against  a  trustee  for 
creditors  of  the  purchaser  to  whom  the  purchaser 
his  conveyed,  without  notice  thereof.  Bayley  v. 
Greenleaf,  7  Wheat.  46. 

13.  In  Texas,  an  assignment  of  a  note  given 
for  the  purchase-money  of  real  estate  carries  the 
vendor's  lien.     Cordova  v.  Hood,  17  Wal.  1. 

14.  In  Texas,  a  vendor  may  proceed  to  enforce 
his  lien  in  equity  for  the  purchase^money,  with- 
out first  exliausting  his  remedy  at  law,  against 
the  personal  estate  of  the  purchaser,    lb. 

15.  Notwithstanding  tne  pendency  of  an  ap- 
peal taken  bv  the  defendant  in  proceeding  to  en- 
force a  vendor's  lien,  the  vendor  may  institutie 
proceeding  in  another  court  to  enforce  instal- 
ments fallmg  due  pending  the  appeal.  Marchand 
V.  FreUiten,  105  U.  S.  423. 

16.  To  a  bill  by  a  vendor  under  an  agreement 
to  sell,  accompanied  by  a  bond  conditioned  to  con- 
vey on  payment  of  the  purchase-money,  brought 
to  foreclose  the  equities  of  the  vendee  and  others 


TEHDOB  Am)  PXfBCEAIEB  —  YBNDOB'S 

—  continued, 

who  claim  under  him,  the  widow,  who  is  also  the 
executrix  of  a  purchaser  from  the  vendee,  and 
his  heirs,  are  necessary  parties.  Lewis  v.  Haio- 
JkifM,  23  Wal.  119. 

17.  The  right  to  enforce  by  foreclosure  a  ven- 
dor's lien  unoer  an  agreement  to  sell,  and  a  bond 
conditioned  to  convey  on  payment  of  the  pur- 
chase-money, is  not  anectea  by  the  fact  tliat  tbe 
vendor  did  not  tender  a  deed,  if  the  vendee  was 
in  default,  and  it  is  apparent  that  a  tender  woidd 
have  been  of  no  avail,    lb. 

18.  In  a  suit  to  enforce  a  lien  for  the  purchase- 
money  of  land,  where  there  has  been  no  fraud 
and  no  eviction,  actual  or  constructive,  neither 
the  vendee  nor  one  in  possession  under  him  can 
controvert  the  vendor's  title ;  nor  can  one  ckim- 
ing  an  adverse  title  bring  it  forward  and  have  it 
settled  in  that  suit, — the  vendee  must  rely  on  tfie 
covenants  in  the  vendor's  deed ;  if  there  are  none, 
in  the  absence  of  fraud,  there  is  no  redress. 
Pcten  V.  Bowman,  98  U.  8.  56. 

Assignment  of  Debt  secured  by  — Effect, 
See  Assignment,  11. 

Coverture  of  Purchaser  no  Bar,  when. 
See  Husband  and  Wife,  33. 

YEHIBE  DE  KOVO  —  Not  New  Suit, 
See  New  Tjual,  1. 

When  awarded. 

See  Appeal  and  Eruob  —  Pboceedings 
ABOVE,  494  et  seq, 

VJfillUB — Grant  of  Change,  Matter  of  Discretion, 
See  Action,  20 

Pleading  —  True  Venue  need  not  be  laid  in 
Trespass  de  Bonis. 
See  T&ESPASS,  3. 

VEBDICT  —  Aider  —  Defects  cured  by  Verdict. 
See  Pleading  —  Aider  by  Vehdict. 

Amended  within  Reasonable  Time. 

See  Judgment  —  Rendition  and  En- 
try, 21. 

Amendment  of —  In  general. 

See  Trial — Trial  by  Jury,  111  et  seq. 

Bringing  in. 

See  Trial—  Trial  by  Jury,  115. 

Conclusiveness  —  Review  on  the  Evidence, 
See  Appeal  and  Error —  Proceedings 
ABOVE,  390  et  seq. 

Construction  and  Sufficiency. 

See  Trial  —  Trial  by  Jury,  96  et  seq. 

Directed  —  When. 

See  Trial  —  Trial  by  Jury,  2-18. 

Ejectment  —  Several  Parties  —  Special  Fer- 
dicts. 
See  E/ECTMENT  —  Pleading  and  Prac- 
tice, 29  et  seq. 


1971 


DIGEST  OF  DECISIONS. 


1972 


VEBBICT  —  continued. 

Estoppel  —  Verdict  not,  unless  followed  by 
Judgment, 
See  Judgment  —  Conclusiyeness,  124. 
Eoulence  between  Parties  and  Privies  only. 
See  Judgment  —  Conclusiveness,  82. 

Explanation  of,  by  Juror. 

See  Witness  —  Competency,  3. 

Finding    of  Court   where  Jury  is  waived, 
Equivalent. 
See  Appeal  and  Erbob — Pboceedings 
ABOVE,  362-365. 

Omission  to  record  does  not  deprive  Plain- 
tiff of  his  Lien,  nor  acoid  the  Judgment. 
See  Judgment  —  Conclusiveness,  66. 

Setting  aside  —  In  general. 
See  New  Trial. 

Setting  aside  —  State  Laws  respecting  —  Hule 
of  Decision  in  Federal  Court. 
See  Federal  Courts  —  State  Laws, 
Rules  op  Decision,  98. 

VSBMOIT.  —  By  the  revolution  the  State  of  Yer- 
niout  succeeded  to  all  the  rights  of  the  crown  to 
the  unappropriated  as  weU  as  appropriated  glebes. 
Pawlet  V.  Clark,  9  Cranch,  292. 

TB38EL  —  In  general. 
See  Shipping. 

Sale  of —  By  what  Law  governed. 
See  CoNPLiCT  op  Laws,  12. 

VB3TED    BEKAINBEB  —  Remainder   deemed 
vested  —  When. 
See  Devise  and  Lbgact,  38  et  seq, 

TBsxJsu  SI0HIB —  Award  of  Commissioners  to 
appraise  Damages  on  the  Exercise  of  the 
Right  of  Eminent  Domain  —  Right  in. 
See  Eminent  Domain,  13. 

Impairment  of —  In  general. 

See  Contract  —  Impairment  op  Obli- 
gation. 

Statute  devesting  not  necessarily  unconstitu- 
tional. 
See  Eetrospective  Law,  6, 12. 

TUJJLGiE  LOTS  —  Titles  thereto  under  Spanish 
Grants  of  Land  in  Upper  Louisiana. 
See  Lands  op  United  States  —  Grants 
PROM  Former  Governments. 

TIBOXHIA  —  Boundary  between,  and  Kentucky. 
See  States  —  Compacts,  10. 

Boundary  between,  and  Tennessee  —  Compact 
settling. 
See  States — Compacts,  11. 


TIBOIHIA  —  continued. 

Compact  between,  and  Kentucky. 

See  Contract  —  Impairment  op  Obli- 
gation, 13,  14. 

English  Religious  Establishment  —  Adoption 
by  the  State. 
See  Religious  Societies,  1. 

Lands  of  the   State  —  In  general  —  Title, 
Entry,  Survey,  etc. 
See  Lands  op  States  —  Virginia  and 
Kentucky. 

Separation  between,  and  Kentucky. 

See  States  —  Compacts,  8,  U. 
Separation  between,  and  West  Virginia. 

See  States  —  Compacts,  7. 

Va  MAJOB  —  Carrier's   Liability   as  affected 
thereby. 
See  Carrier  —  Delivery,  8-10. 

Proof,  to  serve  as  Excuse  for  Violation  of 
Penal  Statute. 
See  Evidence  —  Weight  and  Conclu- 
siveness, 3. 

yOLirHTABY  A880CIATI0K.  ^  When  a  member 
of  a  communistic  society,  one  of  the  articles  of 
whose  association  provides  that  if  a  member 
withdraw,  he  shall  receive  such  portion  of  the 
property  of  the  community  as  the  society  may 
choose  to  give,  executes  a  paper  on  his  with- 
drawal, stating  the  fact  of  withdrawal,  and  ac- 
knowledging the  receipt  of  a  sum  of  money 
agreeiibly  to  such  article,  such  paper  is  not  merely 
a  receipt  but  a  contract  of  dissolution,  conclusive 
on  such  member  on  a  bill  for  relief  which  in  no 
way  impeaches  its  fairness.  Baker  v.  Nachtrieb, 
19  How.  126. 

Devise  thereto —  Effect. 
See  Charity,  3. 

Parties  Plaintiff  in  a  Bill  filed  by  Members, 
See  Equity  —  Parties,  38. 

VOLUHTABT  PATHEXT  —  In  general. 
See  Payment. 


VOLTTHTABY  SETTLXICEHTS  —  Statutes  avoid- 
ing Fraudulent  Conveyances. 
See  Fraudulent  Conveyance,  21  et  seq, 

VOTJSE  —  In  general — Who  is  —  Rights,  etc. 
See  Citizen  ;  Civil  Rights  ;  Elections. 

YOTA0B—  Continuity,  what  constitutes. 

See  Capture  —  Lawpul  Prize,  39 ; 
Deviation. 


1973 


DIGEST  OF  DECISIONS. 


1974 


w. 


WAGSB  OF  LAW.  -—Wager  of  law  does  not  exist 
under  the  constitutioa  of  the  United  States. 
ChUdress  v.  Emory,  8  Wheat.  642. 

WAflBRTIfg  009TRA0T  —  Transaction,  whether 
it  18  —  Question  for  Jury. 
See  CoNTBACT  —  What  cohstitutes,  72. 

WAOEBDro  FOUCT  -—  What  constitutes  a  Wager- 
ing Policy  of  Insurance. 
See  Insurai^cb. 

WAITER  —  Abatement,  Matter  of —  Waived  by 
pleading  to  the  Merits. 

See  Duties  —  Penalties  and  Foepeit- 

UBES,      54;      PLEADIlfO   —  DILATORY 

Pleas,    10;   Pleading  —  Plea   to 
Merits. 

Acceptance  of  Legal-tender  Notes  Waiver  of 
Bight  to  Payment  in  Gold. 
See  Accord  and  Satisfaction,  11. 

Affidavit,  etc.,  annexed  to  Bill — Want  of 
waived  by  Answer. 
See  Lost  Instrument,  2. 
Appeal  — Waiver  of  Bight,  as  affected  by  Set- 

off. 
See  Appeal  and  Error — Jurisdiction, 
126. 

Appearance  and  Claim  —  Waiver  of  Irregu- 
larity in  Process. 
See  Admiralty  —  Practice,  14. 
Appearance  — Waiver  of  what. 

See  Appeal  and  Error  —  Proceed- 
ings ABOVE,  45  et  seq.,  95 ;  Appear- 
ance, 1-8;  Circuit  Court — Juris- 
diction, 8. 

Assessment  of  Damages   by  Jury  —  Bight 
waived  by  Failure  to  appear  when  Damages 
are  assessed. 
See  Damages,  55. 

Bill  to  foreclose  Mortgage  —  Objection  for  that 
it  was  fled  without  Leave  —  When  waived. 
See  Mortgage — Foreclosure,  2. 

Breach  of  Condition  in  Grant  to  Indians  — 
How  waived. 
See  Indians,  13. 

Carrier'* s  Lien  for  Freight  — What  constitutes 
Waiver. 
See  Carrier  —  Lien,  5  et  seq. 

Challenge  to  the  Array  —  Bight  not  waived  by 
Challenge  of  Juror. 
See  Jury,  10. 


WAIVSR  —  continued. 

Citation  —  Irregularity —  Waited  by  Accept-^ 
once  of  Service. 
See  Appeal — Taking  and  perfecting, 
70. 

Claim  for  Extra  Compensation  for  carrying 
Mails  —  When  waived. 
See  Post-office,  16. 

Claims  omitted  deemed  waived  after  Decree, 
See  Admiralty  —  Practice,  58,  63. 

Contesting  Cause  in  State  Court  after  Bemocal 

not  a  Waiver  of  Objection  to  Jurisdiction. 

See  Removal  of  Causes,  140  et  seq. 

Contract — Waiver,  in  general. 

See  Contract  —  Rescission,  Waiyeb, 
etc. 

Conveyance  —  Bight  —  When  waived. 
See  Specific  Performance,  34. 

Covenants  in  Deed  tendered  —  Objection,  when 
waived. 
See  Specific  Performance,  25. 

Cross-appeal  — Waiver  from  Want  of. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  297. 

Demand  and  Notice,  what  constitutes  Waiver. 
See  Bills  and  Notes  —  Indorsement, 
134  et  seq. 

Demand  and  Notice — Whether  Certain  Deda- 
rations  amount  to  Waiver  — For  the  Jury. 
See  Jury,  36. 

Deposition  —  Objection  for  Want  of  Notice, 
etc.,  when  waived. 
See  Deposition,  33  et  seq. 

Erroneous  Description  in  Subpoena  in  Equity 
—  When  waived  by  General  Appearance  and 
Answer. 
See  Equity  Pleading  —  Answer,  10. 

Error  in  sustaining  Demurrer  as  to  Part  and 
overruling  it  as  to  the  Besidue  —  Waived  by 
Plaintiff  by  amending,  by  Defendant  by  an. 
noering. 
See  Equity  Pleading  -t-  Demurrer,  2. 

Estoppel  not  waived  by  Omission  to  plead  it. 
See  Estoppel,  61. 

Evidence  in  Proof. 

See  Contract  —  Rescission,  Waiver, 
etc.,  11. 

Evidence  —  Objections  to  A^dmission  not  made 
at  the  Trial  or  not  perfected  by  Exception. 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  262  et  seq. 


1975 


DIGEST  OP  DECISIONS- 


1976 


WAIVJUt  —  continued. 

Evidence —  Objections,  when  timoed. 

See  Trial —  Iktboductioi?  op  Evidence, 
18-22. 

Exclusion  of  Qualified  Persons  from  Grand 
Jury  toaived  by  pleading  not  guilty  and  go- 
ing to  Trial, 
See  CaiKiNAii  P&ocedube,  10. 

Exemption  from    Taxation  —  Railroad  — 
When  foaioed. 
See  Railroad  —  Consolidation,  14. 

Facts  defectively  pleaded  in  BiU,  set  out  in 
Answer. 
See  Equitt  Pleading  —  Answer,  1,  2. 

Guarantor's  Waiver  of  Notice. 
See  Guaranty,  26. 

Holder  of  Bill  waives  Right  to  Damages, 
when. 
See  Bills  and  Notes,  42. 

Homestead — Waiver  of  Right. 
See  Execution,  42. 

Insurance  —  Abandonment,  whether  waived, 
Question  of  Intention  for  Jury. 
See  Insurance — Marine,  162. 

Insurance  —  Forfeiture,  when  waived. 
See  Insurance  —  Life,  43. 

Insurance  —  Preliminary  Proof  of  Loss  — 
Power  of  Agent  to  waive. 
See  Insurance  —  Company,  13-15. 

Insurance  —  Preliminary  Proof  of  Loss  — 
Refusal  to  pay  Insurance  on  Ground  of  In- 
completeness of  Contract,  waives. 
See  Insurance  — Fire,  46,  51. 

Insurance  —  Right  of  Insurer  to  fix  Rate  of 
Premium  not  waived. 
See  Insurance  —  Marine,  12. 

Insurance — Right  to  abandon  to  Insurer — 
When  waived  —  Sale. 
See  Insurance  —  Marine,  110  ei  seq. 

Introduction  of  Further  Proof — Irregularity 
in. 

See  Admiralty  —  Practice,  83. 

Jurisdiction  below  —  Waived  — ^ft^f  Remand. 
See  Appeal  and  Error  —  Froceedinos 
on  Mandate,  12. 

Jurisdiction  —  Objection  for  Want  of  dtizen- 
ship  —  Too  late  after  Mandate. 
See  Circuit  Court — Jurisdiction,  54. 

Jurisdiction  of  a  Circuit  Court  —  Objection 
cannot  be  waived. 
See  Circuit  Court  —  Jurisdiction,  10. 

Jury,  and  Submission  of  Cause  to  Court, 
See  APPEA.L  AND  Error  —  Proceedings 
ABOVE,  342  et  seq. 

Jury  —  Trial  by. 

See  Trial — Trial  by  Court. 

Jury — Waiver  of  Right  to  poll. 

See  Trial — Trial  by  Jury,  115. 
vol.  ii.  — 27 


WAIVSR  —  continued. 
Jury — When  presumed  to  have  been  waived. 
See  Appeal  and  Error  —  Proceedings 
above,  374. 

Jury  Trial  —  Right  under  Constitution. 
See  Jury,  lb  et  seq. 

Levy  of  Tax  —  Right  of  Municipal  Bond" 
holder  to  insist  on. 
See   Municipal    Corporation  —  Lta- 
biuty,  46. 

Maritime  Lien — When  waived. 
See  Maritime  Lien,  28  et  seq. 

Master's  or  Referee* s  Report  —  Objections  not 
made  below  not  open  on  Appeal. 
See  Appeal  and  Error — Proceedings 
above,  277  et  seq. 

Matters  not  brought  to  Attention  of  Court  be- 
low  deemed  waived  on  Appeal  or  Error. 
See  Appeal  and  Error  —  Proceedings 
above,  249  et  seq. 

Motion  for  New  Trial  does  not  waive — Ex^ 
ceptions. 
See  Exceptions,  68. 

Multifariousness  in  a  BiU  in  Equity. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  433. 

Notice  in  Writing,  etc.  —  Waiver  of  Right 
thereto. 
See  Tax — Assessment,  9. 

Objection  to  Charge — What  constitutes  Waiver. 
See  Trial  —  Trial  by  Jury,  55. 

Omission  of  Oath  on  Petition  for  Removal  of 
Cause, 
See  Removal  op  Causes,  118. 

Order  to  set  aside  Judgment  on  Payment  of 
Costs  waived  by  Failure  to  tax. 
See  Judgment — Opening  and  Rever- 
SAL,  16. 
Owner's  Lien  on  Return  Cargo  cannot  be 
waived   nor  displaced   by   Charterer   and 
Master  for  Advances  to  purchase  Cargo. 
See  Charter-party,  24. 

Payment  —  Receipt  of  —  Waives  Right  to 
Agreed    Damages  —  Interest  —  Further 
Payment. 
See  Settlement,  1  et  seq. 
Pleading  over  to  a  Declaration  which  states  no 
Cause  of  Action  no  Waiver. 
See  Appeal  and  Error  —  Proceedings 

ABOVE,  261. 

Pleading  aver.  Waiver  of  Demurrer  or  Plea 
in  Abatement,  etc. 
See  Pleading — General  Bulbs,  9  et 
seq. 

Pleas  —  Plea  puis  darrein  Continuance. 
See  Pleading  —  Plea  to  Merits,  19. 

Presentment  of  Check — When  waived. 

See  Bank,  25. 
Priorities  —  Securities. 

See  Mortgage  —  Priority,  6,  7* 


1977 


DIGEST  OF  DECISIONS. 


1S78 


WAI7EB  —  continued. 

ProsectUwn  of  Writ  of  Error  to  review  — 
Right  of  Court  to  impose  the  Sentence,  not 
a  Waioer  of  a  Right  to  insist  on  its  CoUcUeral 
Eject, 
See  FoBUEE  Acquittal,  2. 

Question  of  Intent, 

See  Agency,  64. 
Question  whether  Cross-^nU  should  Aooe  been 
JUed,  waived. 

See  Equity  PuADnro  —  Ckoss-bill,  10. 

Railroad  —  Right  to  PuHie  Lands  —  How 
waived. 
See  Lands  op  States  —  In  obnbkal,  7. 

Receipt  of  Amount  of  Decree  not  Waiver  of 
Appeal. 
bee  Appeal — Taking  and  fsbpicting, 
80. 

Reference  of  Suit  in  Equity  by  Consent  — Ef- 
fect as  a  Waioer  of  Right  to  object  that 
Remedy  is  at  Law, 
See  Abbitbation  and  Repebbnce,  9. 

Removal  of  the  Plaintiff  Executor  after  Issue 
joined  —  Objection  waioed  utUeu  pleaded 
puis  darrein  Continuance, 

See  Executob  and  Adkinibteatob — 
Suits,  31. 

Service  of  Copy  of  Collector's  Survey  —  Dis- 
tiller may  waive. 
See  Internal  Revenue  —  Febsons  and 
Things  taxed,  1G. 

Statutory  Lien  on  Railroad  for  Supplies^  not 
toaived  by  Stipulation  for  Specific  Lien, 
See  Lien,  15. 

Trial  by  Jury — Waiver  of  Right, 

See  Distbict  Coubt  —  Pbactice,  6. 

Vendor* s  Lien  for  Purchase-rru>ney  —  How 
waived  —  Taldng  Security,  etc. 
See  Vendoband  Pubchaseb — Vendor's 
Lien,  6  et  seq 

Verdict  —  Rwhi  to  have  a  Verdict  directed 
waived  by  Introduction  of  Evidence, 
See  Appeal  and  Erbob  —  Proceedings 

ABOVE,  446. 

Verijication  of  Answer  in  Equity  ^-^  Waiver  as 
depriving  Answer  of  Effect  as  Evidence, 
See  EIquity  Pleading  —  Answbb,  17. 

Warranty  of  Genuinerkess  of  Bonds  sdd'^ 
Not  waioed. 
See  Sale  —  Wabbanty,  5. 

Writ  of  Error -^  Effect  as  Waiver  of  Excep- 
tions. 
See  Exceptions,  67. 

Writ  of  Error — Not  waived  by  Motion  for 
New  Trial. 
See  New  Tbial,  14. 

WAB  —  In  general  —  What  constitutes  —  Bel- 
ligerent  Rights  —  Rights  of  Conquest  —  Rights 
of  Neutrals  —  Prisoners  of  War.  J     A  war  may 


WAB  —  corUinued. 

exist  without  anv  formal  dedaration,  and  between 
parties  one  of  wnom  claims  sovereign  ngkts  over* 
the  other;  e,  g.,  where  a  party  in  rebellion, 
having  cast  off  its  allegiance  and  declared  its  in- 
depeiMlenoe,  has  raised  an  armv,  begun  hostilities, 
and  occupied  a  portion  of  the  territory  of  the 
sovereign,  and  thereby  interrupted  the  ordinary 
course  of  justice.  [Taney,  C.  J.,  and  Catbon, 
Nelson,  and  Clipfobd,  JJ.,  dissenting.]  TTte 
Amy  Warwick,  2  Bkck,  635  ;  The  Hiawatha, 
Id. ;  The  BriUiante,  Id. ;  The  Crenshaw,  Id. 

2.  The  mere  enlistment  of  men,  without  an 
actual  assembling  of  them,  is  not  a  levying  of 
war.    Ex  parte  BoUman,  4  Cranch,  75. 

3.  A  mihtary  order  cannot  destroy  lights  al- 
ready vested ;  as,  for  instance,  the  rights  of  a  les- 
see of  property  in  a  city  occupied  oy  the  army 
during  the  war,  the  lease  having  been  given  by 
authority  competent  at  the  time.  New  Orleans 
V.  Steamship  Co.,  20  Wal.  387. 

4.  While  an  act  of  the  confederate  congress, 
declaring  it  to  be  the  duty  of  military  command, 
ers  to  destroy  cotton  to  prevent  its  falliiu;  into 
the  hands  of  the  United  States,  can  of  itselfafford 
no  protection  to  one  seeking  to  justify  thereun- 
der, yet  as  the  laws  and  usages  of  war,  belli- 
gerent rights  being  conceded,  conferred  on  the 
confederate  military  commanders  similar  author- 
ity, an  order  of  such  a  commander,  directin|^  the 
destruction  of  cotton  thus  situated,  is  a  justifica- 
tion to  a  soldier  of  the  confederate  army  who  de* 
stroyed  it  in  obedience  thereto,  in  a  suit  brought 
by  the  owner  of  cotton,  who  at  the  time  of  its 
destruction  was  a  voluntary  resident  within  the 
lines  of  the  insurrection.  Ford  v.  Surget,  97 
U.  S.  594. 

5.  The  power  of  a  belliserent  to  confiscate 
enemy's  property,  considerea.  Miller  v.  United 
States,  11  Wal.  268 ;  Tyler  y.  Defrees,  Id.  331. 

6.  Where  one  abandons  his  home,  enters  the 
military  lines  of  the  enemy,  and  is  in  sympathy 
and  co-operation  with  the  enemy,  he  is,  during 
his  stay,  himself  an  enemy,  and  liable  to  be 
treated  as  such  as  to  both  person  and  property. 
The  WiUiam  Bagaley,  5  Wal.  377 ;  Gates  v. 
Ooodloe,  101  U.  S.  612. 

7.  A  military  commander  cannot  take  private 
property  to  prevent  it  from  falling  into  the  hands 
of  the  enemy,  or  for  public  use,  unless  lie  has 
reasonable  ground  to  believe  the  danger  to  be 
immediate  and  impending,  or  Ihe  necessity  to  be 
extremely  urgent.  Mitchell  v.  Harmony,  13  How. 
116. 

8.  Thus,  he  cannot  take  it  merely  to  insure 
the  success  of  a  hazardous  expedition  to  a  dis- 
tant place.     lb, 

9.  If  taken  for  the  use  of  such  an  expedition, 
neither  an  offer  to  return  it  at  the  place  to  which 
it  was  taken  nor  tlie  efforts  of  the  owner  to  save 
if  from  loss  there  will  devest  his  right  of  action. 
R. 

10.  During  the  war  between  Spain  and  her 
South  American  colonies,  and  belora  the  ao- 
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knowledgment  of  the  independence  of  tlie  btter, 
they  were  by  us  deemed  belligerents,  and  en- 
titled to  belligerent  rights,  inclading  the  right  of 
capture.  The  SanHsnma  Trinidad,  7  Wheat 
283. 

11.  On  conquest  and  cession  of  the  conquered 
territory  by  treaty,  the  conqueror  cannot  hold  a 
citixen  thereof,  who  joined  his  forces,  to  hare 
forfeited  thereby  his  rights  to  propertT  in  such 
territory.     Umied  States  v.  Reading,  18  How.  1. 

12.  It  is  a  necessary  incident  to  conquest  that 
the  conqueror  should  be  permitted  to  organise  a 
local  government  for  the  conquered  territory,  in- 
cluding temporary  courts  for  the  administration 
of  justice.  Leuensdwfer  v.  Webb,  20  How. 
176. 

13.  Where  inhabitants  of  a  conquered  terri- 
tory do  not  remain  after  surrender  of  the  soil 
ana  change  of  soyereignty,  and  become  citizens 
under  the  conqueror,  but  adhere  to  their  former 
allegiance,  they  thereby  deprive  theroselyes  of 
protection  for  their  property,  except  as  secured 
Dy  treaty.  United  otates  y.  Repentigny,  5  Wal. 
211. 

14.  And  if  the  treaty  provide  tiiat  they  may 
sell  their  pro]}erty,  if  to  persons  of  a  certain 
class  and  within  a  specified  time,  property  not 
80  sold  is  to  be  treated  as  abandoned  to  the  con- 
queror,   lb. 

15.  Territory  conquered  and  occupied  by  an 
enemy  is,  for  oelligerent  and  commercial  pur- 
poses, his  until  restored.  Thirty  Hogsheads  ^of 
Sugar  v.  Bogle,  9  Cranch,  191. 

16.  Conquered  territory  when  ceded  by  treaty 
becomes  a  part  of  the  country  to  which  it  is  an- 
nexed, but  the  law  which  rejgulates  the  inter- 
course and  conduct  of  individuals  remains  in 
force  until  changed  by  the  power  of  the  state. 
American  Insurance  Co.  v.  Canter,  1  Pet.  511. 

17.  A  neutral,  domiciled  on  the  be^nning 
of  war  in  one  of  the  belligerent  countries,  re- 
sumes his  neutral  rights  on  putting  himself  m 
itinere  to  return  with  his  family  to  his  native 
country  to  reside;  and  he  may  take  with  him 
specie  for  the  support  of  himself  and  his  family. 
United  States  v.  Guillem,  11  How.  47. 

18.  Such  property  is  not  forfeited  by  a  breach 
of  blockade  by  the  vessel  in  which  lie  has  taken 
passage,  he  personally  being  in  no  fault    Jb. 

19.  A  neutral  may  sell  or  transport  to  either 
belligerent  such  articles  as  either  may  wish  to 
buy,  subject  to  the  risk  of  seizure  and  condem- 
nation for  the  carrying  of  contraband  of  war  or 
for  viohition  of  blockade.  The  Bermuda,  3  Wal. 
614. 

20.  He  may  lawfully  carry  goods  of  any  kind, 
whether  contraband  or  not,  from  one  neutral 
port  to  another,  if  with  intent  actually  to  dis- 
charge them  there,  so  as  to  bring  them  into  the 
common  stock  of  merchandise  at  that  place.    Jb. 

21.  But  where  a  voyage  from  a  neutral  port 
with  contraband  cargo  is  with  intent  to  go  to  a 
belligerent  port,  neither  vessel  nor  cargo  will  be 
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protected,  if  otherwise  liable,  by  an  intention  to 
touch  at  an  intermediate  neutral  port ;  nor  by  an 
intention  there  to  transship  the  cargo,  the  trans- 
portation being  deemed  continuous  so  long  as  the 
intent  remains  unclianged,  without  regard  to  in- 
tervening stoppages  or  transshipments.  lb.  See 
The  Hart,  3  Wal  559. 

22.  The  trade  of  neutrals  with  belligerents  in 
articles  not  contraband  is  ftree,  unless  interrupted 
by  blockade.     The  Peterhoff,  5  Wal.  28. 

23.  If  a  vessel  captured  within  neutral  terri- 
tory  begin  the  hostihties  that  result  in  lier  cap- 
ture, she  thereby  forfeits  the  neutral  protection ; 
and  the  capture  will  not  be  an  injury  for  which 
redress  can  be  sought  from  the  neutral  state. 
The  Anne,S  Wheat.  435. 

24.  A  resident  of  a  loyal  state,  there  arrested 
hj  order  of  the  commandant  of  the  military  dis- 
trict in  which  that  state  is  included,  on  charee  of 
conspiracy  against  the  ffovemment,  giving  aid  to 
rebels,  etc.,  cannot  be  Seemed  a  prisoner  of  war, 
when  he  is  not  connected  with  any  military  or 
naval  service,  and  has  not  resided  in  the  revolted 
territory.     Ex  parte  MUligan,  4  Wal.  2. 

Befligerent  Rights —  Blockade —  What  con- 
stitutes Blockade  —  LiahilUy  of  Vessel. 
See  Blockade. 

Belligerent  Rights—-  Of  Concession  to  the  Con- 
federacy —  Effect. 

See  CONPEDERACT,  2. 

Belligerent  Rights  —  Privateering —  In  gen- 
eral. 
See  Privateeii. 

Belligerent  Rights  —  Right  of  Search. 
See  Right  of  Seabch. 

Belligerent   Rights  —  Right   to  capture  or 
confiscate  Enemy's  Property, 
See  Capture  ;  Confiscation. 

Belligerent    Rights  —  To    restrict    Neutral 
Trade. 
See  Blockade;  Contraband;  Right  of 
Search. 

Belligerent  Rights —  To  restrict  Trade  with 
Enemy. 
See  Embargo  ;  Trading  with  Enekt. 

Capture —  In  general  — What  Lawful  Prize 
—  Rights  and  Duties  of  Captor  —  Restitu- 
Uon,  etc. 
See  Capture. 

Cicil  War  —  In  general. 
See  Rebellion. 

Claims  —  Liability  of  Government  on  Claims 
arising  out  of  the  War  of  the  Rebellion, 
See  Court  of  Claims  —  Jurisdiction. 

Contrahand — What  is  —  Liability  for  Con- 
veyance. 
See  ContrabIand. 

Contract  of  Insurance  —  Effect  of  War  on  — 
Forfeiture  for  Non-payment  of  Premium. 
fiiee  Insurance  —  Life^  26. 
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WAX  —  eontintied. 

Contracts  Enforcement  of  which  U  mupended 
—  When  Accrual  of  Interest  is  suspended. 
See  Intxbest,  3,  4. 
Contracts — War  as  affecting  Legality. 

See  Contract  —  What  cohstitutbs,  44 
et  seq. 
Courts  notice  Existence  of  War. 

See  EviDXVcs — Judicial  Notice,  12. 

Covering  of  Belligerent  Property  by  Neutral 
Papers,  according  to  Law  of  Natiotts. 
See  International  Law,  17. 

Embargo  and  Non-intercourse  —  In  general. 
See  Embaroo. 

Guardian  —  Liability  —  War  does  not  ter- 
minate, but  merely  suspends.  Liability  of 
Guardian  an  Enemy  of  the  State  wherein 
his  Liability  was  created. 
See  GuARDUN,  10. 

Military  Offences  —  Trial. 
See  Courts-Martial. 

Partnerships  —  When  War  dissolves. 

See  Partnership,  75. 
Power  of  Government  to  make  War. 

See  United  States  -^  In  general,  13. 

Power  of  Government  to  make  War  —  Sus- 
pension of  Statutes  of  Limitation  during 
Rebellion. 
See  Limitation  —  Exceptions  and  In- 
terruptions, 50  et  seq. 

Prize  —  In  general. 
See  Prize. 

Rebellion  —  In  general. 
See  Rebellion. 

Revolution  —  In  general. 
See  Revolution. 

Sale  under  Power  under  Deed  of  Trust -^ 
Effect  of  War  on. 
See  Mortgage  —  Power  op  Sale. 

Trading  with  the  Enemy,  in  general. 
See  Trading  with  Enemy. 

Treaties  —  War  as  affecting  the  continued 
Existence. 
See  Treatt,  11,  13. 

WAB  BXPABTKERT  —  Powers  of  Secretary  — 
Contracts — How  made.]  Where  there  is  good 
reason  to  siisi)ect  that  a  contract  for  military  sup- 
plies was  maae  with  intent  to  defraud  the  govern- 
ment, or  in  disregard  of  its  rights,  the  secretary 
of  war  may  and  should  suspend  payment  of  the 
claim  arising  thereon.  United  States  v.  Adams, 
7  Wal.  463. 

2.  And  he  may  properly  appoint  commission, 
ers  to  hear  and  determine  upon  the  claim,  espe- 
cially where  it  arises  in  a  aistant  district;  and 
the  claimant  mav  appear  and  prosecute  his  claim 
before  them,  or  he  may  carry  it  before  conaress  or 
the  court  of  claims,  as  he  may  choose.    lb. 

3.  The  war  department  by  its  proper  oAcers 
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mav  make  a  valid  contract  for  the  abogbtering 
and  packing  of  hogs,  when  that  is  the  most  ezpe- 
dieot  mode  of  securing  army  supidies  of  mat 
kind.     United  States  v.  Speed,  8  Wal.  77. 

4L  An  army  reeuUtion  forbidding  officers  and 
a^nts  in  the  miutary  service  from  contracting 
with  other  persons  in  sach  service  in  regard  to 
supplies,  etc.,  does  not  apply  to  contracts  in  be- 
half of  the  government  which  require  the  approval 
of  the  secretary  of  war ;  the  secretary  not  being 
in  such  service  in  the  sense  of  such  a  r^ulation, 
and  the  contract  of  a  subordinate  officer  in  such 
case  being  in  effect  that  of  the  secretary.  United 
States  V.  Bums,  12  Wal.  246. 

5.  The  act  of  Jane  2,  1S62  (12  Sts.  411), 
which  makes  it  the  duty  of  the  secretaries  of  war, 
of  the  navv,  and  of  the  interior  to  require  con- 
tracts made  by  them  severally  on  befaodf  of  the 
United  States,  or  by  officera  under  them:  to  be 
reduced  to  writing  and  si^ed  by  the  oontractinff 
parties,  is  mandatory,  and  m  effect  prohibits  parol 
contracts  and  rendere  them  unlawful.  [Miller, 
Field,  and  Hunt,  JJ.,  dissenting.]  Clark  v. 
United  States,  95  U.  S.  539. 

6.  Where,  however,  the  parol  contract  has 
been  wholly  or  partially  performed  on  one  side,  a 
recovery  may  be  had  on  a  quantum,  meruit.    lb. 

Secretary  —  Approval  of —  Necessary  to  con-- 
tract  for  Hospital  Stores. 
See  United  States  —  Liabilitt,  29.. 

Secretary — Direction  by,  that  Land  be  re- 
served for  Military  Purposes,  presumed  to  be 
directed  by  President. 
See  Executive  Departkevts,  3. 

Secretary  —  Functions  of,  as  Organ  of  Cont- 
mander-in-chief 
See  Army,  35. 

Secretary  —  Supervision  of  Harbor  Improve^ 
merU  —  Discretion. 
See  Waters,  11. 

Secretary-^  When  not  bound  by  his  Covenants 
on  Behalf  of  United  States. 
See  Agency,  28. 

WABD  —  Guardian  and  Ward  —  In  general. 
See  Guardian. 

WABEHOITBB  BOHD  —  Collection  of  Duties. 
See  Duties  —  Assessment,  56  et  seq. 

WABEHOlTBEXAir  -—  Constitutionality  of  State 
Regulations  —  Warehouseman's  Receipt.]  A 
state  statute  fixing  the  maximum  of  charges  for 
warehousing  grain,  as,  e.  g.,  the  Illinois  statute  of 
April  25, 1871,  passed  to  give  effect  to  a  provision 
or  the  state  constitution  declaring  all  elevators 
or  storehouses  of  grain  to  be  pubhc  warehonses^ 
and  authorizing  legislation  regnlating  the  same,  is 
not  unconstitutional  as  depriving  a  person  of 
property  without  due  process  of  law,  whether  it 
allows  a  reasonable  compensation  or  not ;  for  sacb 
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urarehouses  are  devoted  to  a  use  in  wliich  the 
public  has  an  interest,  and  where  the  owner  of 
property  devotes  it  to  sach  a  use,  he  in  effect 
grants  to  the  public  an  interest  in  such  use,  and 
although  he  may  withdraw  the  grant  by  discon- 
tinuing the  use,  so  long  as  he  maintains  it,  he 
must  submit,  to  the  extent  of  that  interest,  to  pub- 
lic control  for  the  public  ffood.  [Field  and 
Strono,  JJ.,  dissenting.]  Jiiunn  r.  Illinois,  94 
U.  8.  113. 

2.  In  Louisiana,  the  duty  of  a  warehouseman 
is  not  to  give  a  receipt  unless  the  property  is  ac- 
tually in  store,  and  not  to  deliver  the  property 
afterwards  except  on  the  presentation  of  the  re- 
ceipt. A  warehouseman,  nowever,  is  in  no  sense 
a  guarantor  of  the  title  to  the  property,  nor  is  he 
liable  if  he  surrender  it  on  judicial  process,  and 
give  notice  of  its  surrender.  Mechanics*  ff 
Traders*  Insurance  Co,  v.  Kiger,  103  U.  S. 
352. 

3.  A  warehouseman's  receipt  for  a  quantity 
of  wheat,  given  in  consideration  of  a  sura  of 
money,  no  wheat  being  delivered,  passes  no  title 
to  any  specific  wheat,  and  ,so  will  not  enable  the 
promisee  to  maintain  replevin  against  a  third 
person.    Jackson  v.  Hale,  14  How.  525. 

Carrier's  Liability  —  When  fiot  that  of  Ware- 
houseman, 
See   Cabjusb  —  Successiye  Cabeiebs, 
10. 

Policy  of  Insurance  on  Property  **held  in 
Trust "  covers  the  Property  and  not  the  Ware- 
houseman's Interest  cdone. 
See  Insijuance  —  Fibjs,  27. 

Regulation  of  the  warehousing  of  Grain  — 
Elevators. 
See  CoxiCEBCX,  55,  56. 

'WASBAHT  —  Commitment  —  What  sufficient  to 
justify  —  Probable  Cause  within  the  Mean-^ 
ing  of  the  Constitution, 
See  Criminal  Procedure,  3. 

Virginia  Military  Bounty  Lands  —  Locatiof^, 
etc. 
See  Lands  of  States  —  Viroinia  and 
Kentucky,  6  et  seq. ;  Lands  or  United 
States  —  Bounty  Warrants. 

WABBASTT  —  Afterjacquired  Title   inures  to 
Benefit  of  Covenantee  by  Way  of  Estoppel. 
See  Estoppel,  18  et  seq. 

Charter  of  Vessel —  Description  of  Vessel  in 
Charter-party  as  "  now  sailed,  or  about  to 
sail**  etc. 
See  Charter-party,  14. 

Charter  of  Vessel — Warranty  of  Seaworthi- 
ness —  Implied  —  Express  —  Breach, 
See  Charter-party,  3  et  seq. 

Contract  of  Sale — Warranty  in  general. 
See  Sale  —  Warranty. 
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Implied  —  Sub-contract  for    Completion  qf 
Work — Warranty  against  Secret  Defects 
in  Part  done. 
See  Contract — Construction,  14. 
Implied  Warranty  of  the  Thing  sold  at  Judicial 
Sale  —  None  —  Officer  no  Power  to  war- 
rant  expressly. 
See  Judicial  Sale,  6,  7. 

Insurance  Policies  —  What  constitutes  War- 
ranty, etc. 

See  Insurance. 
Legislative  Grant  not  a  Warranty. 

See  Lands  op  States  —  In  general, 
1,2. 

Married  Woman  not  liable  on  Covenant  of 
Warranty  of  Title. 
See  Husband  and  Wipe,  82. 

Pleading  in  Covenant  —  Breach  of  Warranty 
of  Tide  —  Declaring  as  Heirs  and  Devisees 
—  Assignment  of  Breach,  etc. 
See  Covenant  —  Action,  5-10. 

Right  of  Action  for  Eviction  —  Statute  begins 
to  run  from  Time  of  Eviction. 
Sec  Limitation — Statutes,  23. 

Special  and  general — Effect  —  Implied  War- 
ranty. 
See  Covenant,  2  et  seq, 

WABHIHGTOK  ^  The  site  of  the  city  of  Wash- 
ington  having  been  conveyed  bv  the  proprietors 
to  trustees  in  trust  to  convey  "  for  the  use  of  the 
United  States  forever  **  the  streets  and  public 
squares,  an  original  proprietor  has  no  reversion- 
ary interest  in  the  streets  and  squares,  and  the 
government  owning  them  in  fee  simple,  may  sell 
and  make  title  to  such  portions  thereof  as  are  no 
longer  required  for  public  use.  Van  Ness  v. 
Washington,  4  Pet.  232. 

2.  And  the  fee  in  the  streets  being  in  the 
United  States,  the  United  States  has  aU  tfie  rights 
of  a  riparian  proprietor,  where  a  street  runs 
along  the  river,  as  against  the  original  proprietor 
to  wiiom,  pursuant  to  another  provision  of  the 
deed  of  trust  requiring  the  trustees  to  reconvey 
alternate  lots,  lots  fronting  on  the  street  have 
been  reconveyed.  [Waite,  C.  J.,  and  Miller  and 
Gray,  JJ.,  disseutmff,  and  holding  that  while,  in 
general,  such  would  be  the  rule,  yet,  as  the  trust 
conveyance  contemplated  an  equal  division,  the 
riparian  rights  should  be  deemed  to  continue  to 
attach  to  the  lots  so  reconveyed,  notwithstanding 
the  intervention  of  the  street  J  Potomac  Steam- 
boat Co.  V.  Upper  Potomac  Steamboat  Co.,  109 
U.  S.  672. 

Charter  —  ^^2f  ^^^^  Tickets  —  Liability 
to  Holder  of  Tickets^  etc. 
See  Lottery,  1  et  seq. 

Fee  in  Land  laid  out  for  Alleys, 

See  Vendor  and  Purchaser  —  In  gen- 
eral^ 18. 
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Matten  rdatmg  to  the  Diatrict  o/ 
See  DuTAiCT  or  Columbia. 
Sale  o/LaU  under  Maryland  Statutee. 
^  Lavds  or  States  —  Ma&tlajtd. 

Taxes  —  SaUe  of  Land  for. 

See  Tax  —  Gollectioit,  S4  el  $eq. 

Wins — Commisnon  reetrained  by  Injunction. 
See  liTAJNCTioN,  16. 
Tenant  may  not  commit. 

See  Laholobo  avo  Tbhavt,  19. 


—  RiahtB  of  Statee. 
See  pi.  1-10. 

Right  of  Federal  Government  over  Improve' 
mente. 
See  pi.  11, 12. 

Riparian  Ownert  —  Rights  in  general 
See  pi.  ia-32. 

Riparian  Owners  —  Rijj^  to  Alluvion  —  To 
Accretions, 
See  pi.  33-39. 

Riparian  Owner  —  Right  to  enjoin  Erection 
of  Bridge. 
See  pi.  40. 

Rights  of  States.']    The  grant  from 


Charles  II.  to  the  Duke  of  York  of  the  territory 
irhich  is  now  New  Jersey,  conreyed  the  soil 
nnder  the  navigable  waters  as  one  of  the  royal- 
ties iuoident  to  the  powers  of  goTemment,  to  be 
held,  not  as  mere  private  property,  but  for  the 
benefit  of  the  public  in  nayigation,  and  in  fishing, 
as  well  for  shell-fish  as  for  floating  fish,  in  the 
same  manner  that  it  bad  before  been  held  by  the 
crown ;  and  it  passed  in  the  same  manner  under 
the  Duke's  grants  to  the  twentv-four  proprietors. 

S Thompson,  J.,  dissenting.]   Martin  t.  Waddell, 
6  Pet.  367;  Russell  y.  Jersey  Co.,  15  How. 
426. 

2.  When  the  twenty-four  proprietors  surren- 
dered the  powers  of  govemment  to  the  crown, 
the  title  to  that  soil  passed  in  the  same  manner 
therewith.  [Thompson,  J.»  dissenting.]  Martin 
T.  Wflk/iftf/;  16  Pet.  367. 

3.  And  at  the  revolution  it  passed  in  the  same 
manner  from  the  crown  to  the  state  of  New  Jer- 
sey,   lb. 

4.  At  the  revolution,  the  people  of  the  states, 
in  their  sovereign  character,  acquired  the  abso- 
lute right  to  all  navigable  waters,  and  to  the  soil 
thereunder.   Russell  v.  Jersey  Co.,  15  How.  426. 

5.  The  shores  of  navigable  waters  and  the 
soil  under  them  were  not  granted  to  the  United 
States  by  the  constitution,  but  were  reserved  to 
the  states ;  and  new  states  have  the  same  rights, 
sovereignty,  and  jurisdiction  over  1  he  subject  that 
the  original  states  have.  Pollard  v.  Hagan,  3 
How.  212;  PoUard  v.  Kibbe,  9  How.  471; 
HaUett  V.  Beebe,  13  How.  25  ;  Withers  v.  Buck^ 
ley,  20  How.  84. 
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6b  Whatever  soil  bdow  knMrater  oMik,  witk> 
in  the  ebb  and  flow  of  the  tide,  is  the  subjeet  oC 
exdiisive  ownership,  belongs  to  the  state  within 
whose  territory  it  Iim,  if  not  aliened  by  the  state 
or  its  piedeoessor.   Smith  v.  Maryland,  18  How. 

71. 

7.  Bat  it  is  held  subject  to^  and  in  some  sense 
in  tmst  for,  the  enjoyment  of  oertain  pnUic  rights, 
amonff  which  is  the  right  to  take  fish,  asweU 
shell-fish  as  floating  fish.    lb. 

8.  Bt  the  laws  of  Pennsylvania,  the  Delaware 
is  a  puolic  navj^Ue  river  held  by  Pennsylvania 
and  Mew  Jersey  m  trust  for  public  use ;  and  ri- 
parian proprietors  have  no  riffht  to  divert  the 
water  without  a  license.  Rundle  v.  Delaware  ff 
Raritan  Canal  Co.,  14  How.  80. 

9.  And  such  licenses  are  revocable  and  sub- 
ject to  the  riglit  of  the  states  to  divert  the  water 
for  pablie  improvements,  cither  directly  or  through 
corporations  created  for  that  purpose.    lb. 

10.  A  state  statute  providing  for  the  improve- 
ment  of  the  navigation  of  a  nver  is  not  in  con- 
flict with  a  clause  in  an  act  admitting  the  state 
into  the  Union  which  guarantees  the  free  navigar 
tion  of  such  river,  although  it  authorises  changes 
in  the  channel  or  course  of  the  river,  and  so 
affects  the  value  of  private  property.  WiU^ers 
V.  Buckley,  20  How.  84. 

11.  Right  of  Federal  Government  over 

Improvements.']  An  appropriation  by  oongress 
for  the  improvement  of  a  harbor  on  a  navigable 
river,  "  to  be  expended  under  the  direction  of  the 
secretary  of  war, "  confers  on  that  officer  the  dis- 
cretion to  determine  the  mode  of  improvement, 
and  authorises  the  diversion  of  water  from  one 
channel  to  another  if  in  his  judgment  such  is  the 
best  mode.  South  Carolina  t.  Georgia,  93 
U.  S.  4. 

12.  It  cannot  be  said  that  by  such  diversion 
preference  is  given  to  the  ports  of  a  state  on  one . 
side  of  the  river  to  those  of  a  state  on  the  other. 
lb. 

13.  Riparian  Owners  —  Rights  in  gen- 
eral.'] All  grants  of  land  bounded  by  fresh-water 
rivers,  where  the  expressions  desifpiating  the 
water  line  are  general,  confer  propnetorship  to 
the  middle  thread  of  the  stream,  and  entitle  the 
grantee  to  accretions  as  they  are  formed.  Jones 
V.  Soulard,  24  How.  41. 

14.  This  applies  to  great  navigable  rivers  like 
the  Mississippi  as  well  as  to  others.    lb. 

15.  Thus^  the  eastern  boundary  of  Missouri 
and  of  the  city  of  St.  Louis  is  the  middle  of  t)ie 
main  channel  of  the  Mississippi,  and  the  survey 
of  St.  Louis  school  lands  covering  Duncan's 
Island  was  rightly  made,  although  the  island 
consisted  of  accretions  made  after  the  grant  of 
school  lauds  in  1812  and  after  the  incorporation 
of  St.  Louis  as  a  town.    lb. 

16.  Where  the  survey  and  pbt  described 
land  sold  by  the  government  as  bounded  on  the 
south  by  a  river  running  about  due  east  to 
a  lake,  the  grantee  took  only  to  the  boulkdary 
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therein  described,  altliough  in  fact  the  channel  in 
which  the  river  tlien  ran  was  a  new  and  artificial 
one,  and  the  nataral  channel,  in  which  the  water 
afterwards  occasionally  flowed,  trended  sharply  to 
the  southward  and  entered  the  lake  at  a  different 
point.  B€Ues  ▼.  lUinoii  Central  Railroad  Co., 
1  Bkck,  304. 

17.  Under  the  several  acts  of  congress  pro- 
viding for  the  survey  and  sale  of  public  land  bor- 
dering on  navigable  rivers,  which  decUtres  such 
rivers  to  be  public  highways,  the  title  of  a 
grantee  of  such  knd  does  not  extend  to  the  me- 
dium  filum,  but  stops  at  tlie  margin  of  the 
stream.  St.  Paul  jr  Pacific  AaUroad  Co.  v. 
Schurmeir,  7  Wal.  272. 

18.  But  the  proprietors  of  such  hinds  have 
the  same  right  to  construct  suitable  landings  and 
wharves,  for  the  convenience  of  commerce  and 
navigation,  that  owners  of  hind  on  navigable 
waters  affected  by  the  ebb  and  flow  of  the  tide 
have.    lb. 

19.  Whether  on  navigable  waters  above  the 
ebb  and  flow  of  the  tide  the  riparian  proprietor 
lias  a  right  to  the  shore  and  oed  of  the  river, 
depends  on  the  law  of  the  state  where  tlie  laud 
is  situated.     Barney  v.  KeohOc,  94  U.  8.  324. 

20.  So,  as  to  whether  his  title  shall  extend  to 
land  reclaimed  from  the  bed  of  the  river  by 
artificial  means,  as  well  as  by  accretion.    lb, 

21.  Semble  that  the  true  rule,  however,  since 
all  waters  in  fact  navigable  have  been  held  navi- 
gable in  contemplation  of  law,  would  hold  pro- 
prietorship to  be,  as  it  is  held  in  Iowa,  in  the 
state,    lb. 

22.  A  street,  passage-way,  or  other  open 
space,  permanently  established  for  public  use, 
between  the  most  eastern  lots  in  tne  original 
town  of  St.  Louis  and  the  Mississippi  River,  pre- 
vented the  owners  of  the  lots  from  oeing  riparian 
owners ;  but  not  so  of  a  way  kept  up  at  the  risk 
and  charge  of  the  owners,  where  the  way  and  the 
lot  enclosures  followed  the  recessions  and  en- 
croachments of  the  river.  St.  Louis  Schools  v. 
Ridley,  10  Wal.  91. 

23.  By  the  law  of  Massachusetts  the  littoral 
proprietor  owns  to  low-water  mark,  subject  to  a 
right  in  the  public  to  use  the  space  between 
high  and  low  water  mark  for  purposes  of  naviga- 
tion as  long  as  he  allows  it  to  remain  unoccupied, 
and  subject  to  restrictions  imposed  by  the  state 
in  the  exercise  of  its  power  to  protect  public 
harbors,  et«.,  and  prevent  encroachments  thereon. 
Boston  V.  Lecraw,  17  How.  426  ;  Richardson  v. 
Boston,  24  How.  188. 

24L  But  the  use  by  the  public,  although  law- 
ful,  is  not  adverse,  and  can  lay  no  foundation  for 
a  presumption  of  dedication.    lb. 

25.  Riparian  owners  may  erect  piers  and 
landing-places  on  the  shores  of  the  lakes,  as  well 
as  of  navigable  rivers,  bays,  and  arms  of  the  sea, 
if  they  conform  to  state  regulations  and  do  not 
obstruct  navigation.  Dutton  v.  Strong,  1  Black, 
S3 ;  Yates  v.  MUwaukee,  10  Wal.  497. 
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26.  Such  piers,  the  property  of  individuals, 
though  they  are,  in  general,  for  public  use,  may 
be  held  for  the  exclusive  benefit  of  the  proprie- 
tors; and  if  they  are  confined  to  unnavigable 
waters  alongshore,  a  construction  for  public  use 
is  not  to  be  presumed.  Dutton  v.  Strong,  I 
Black,  23. 

27.  If  a  vessel  be  attached  to  such  a  private 
pier  in  a  violent  storm,  and  it  become  apparent 
that  the  pier  is  thereby  greatly  endangered,  the 
owners  or  the  pier  may,  after  due  warning,  cut 
the  vessel  loose,  whatever  her  peril.    lb. 

28.  A  statute  conferring  on  a  city  the  power 
to  establish  dock  and  whait  lines,  to  restrain  en- 
croachments and  to  prevent  obstructions  to  a 
navigable  stream,  does  not  authorize  it  to  declare 
bv  special  ordinance  a  private  wharf  to  be  an 
oDstructiun  to  navigation  and  a  nuisance,  and  to 
order  its  removal,  when  in  fact  it  is  not  an  ob- 
struction or  a  nuisance.  Yates  v.  Milwaukee, 
10  Wal.  497. 

29.  A  riparian  owner  on  the  Mississippi,  hav- 
ing no  authoritv  other  than  such  as  arises  from 
his  ownership,  has  no  ri^ht  to  erect  a  pier  in  the 
navigable  water  of  the  river,  to  be  used  solely  as 
part  of  a  boom  for  receiving  and  holding  logs  to 
supply  a  mill ;  and  when  a  vessel  comes  into 
collision  therewith,  witiiout  fault,  he  is  liable  for 
the  dama^ ;  but  if  the  vessel  be  in  fault,  the 
damages,  in  the  admiralty,  may  be  divided.  Atlee 
V.  Union  Packet  Co.,  21  Wal.  389. 

30.  Under  a  charter  which,  like  that  of  1848, 
to  Keokuk,  Iowa,  gives  the  city  power  to  estab- 
lish landing-places,  wharves,  etc.,  along  its  river 
front,  and  to  use<a  particular  street  running  along 
the  shore,  of  whicn  there  has  been  a  common- 
Ulw  dedication,  for  that  purpose,  if  a  riparian 
proprietor  holds  the  legal  title  to  land  reclaimed 
by  the  city  from  the  bed  of  /the  river  along  tlutt 
street,  he  holds  it  subject  to  t)ie  right  of  the  pub- 
lic to  use  it  as  a  street  and  for  the  puiposes  of 
wharves,  landings,  and  levees;  ana  the  ciij, 
while  it  may  not  permit  the  erection  of  a  rad- 
road  warehouse  on  the  land  without  compensar 
tion  to  such  proprietor,  may  permit  the  Uying  of 
railroad  tracks  tliereon,  such  tracks  not  being  ne- 
cessarily an  obstruction  to  a  highway,  and  the 
erection  thereon  of  a  packet  warehouse,  such  a 
structure  being  necessary  to  navigation  and   a 

E roper  adjunct  to  a  landinf-place,  and  justified 
y  the  common  law  as  well  as  by  the  charier ; 
and  such  is  the  kw  in  Iowa.  Barney  v.  Keokuk, 
94  U.  8.  324. 

31.  Whether  a  riparian  owner  of  land  on  the 
Mississippi  in  Iowa  nas  or  has  not  the  right  un- 
der the  statute  of  March  18,  1874,  to  make  an 
embankment  along  the  river  front  and  erect  a 
pier  at  the  outer  cud  below  low-wator  mark,  the 
erection  of  piers  bein|^  reguhited  by  congress,  a 
railroad  company  seeking  to  appropriate  an  em- 
bankment must  pay  therefor,  as  by  the  express 
terms  of  the  Iowa  statute,  the  statute  being  so 
far  validf  notwithstanding  the  action  of  congress ; 
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and  this,  althoiigli  lands  ia  Iowa  between  high 
and  low  water  mark  are  vested  in  the  state. 
Davenport  Sf  Northwestern  Railway  Co,  v.  Ren- 
wick,  102  U.  S.  180. 

32.  A  purchaser  of  a  lot  in  San  Francisco  not 
bordenng  on  the  shore  of  the  bay,  but  lying 
along  and  back  of  the  water-front  line  estab- 
llslic^  by  the  statute  of  March  26,  1851,  and 
half  a  mile  inland,  holds  in  subordination  to  the 
right  of  the  city  under  that  statute  and  the  statute 
of  May  1,1851,  to  control  the  space  iu  front  of  that 
line,  and  cannot  maintain  a  wharf  in  the  bay  by 
virtue  of  any  ckim  of  riparian  proprietorship,  as 
against  the  right  of  the  city  to  remove  tJie  same 
in  the  exercise  of  her  power  under  the  latter 
statute  to  authorize  improvements  iu  the  harbor. 
Weber  v.  Harbor  Commissioner$,  IS  Wal.  67. 

33.  Riparian  Owners  —  Right  to  Allu- 
vion —  To  Accretions.']  Alluvion  is  an  addition 
10  riparian  land  gradually  and  imperceptibly 
made,  through  causes  either  natural  or  artincial ; 
and  this,  whether  tlie  stream  is  one  that  overflows 
its  banks  or  not.  St.  Clair  County  v.  Loving- 
ston,  23  Wal.  46. 

34.  The  owner  of  land  bounded  by  a  stream 
owns  the  alluvial  deposit  along  the  shore.    New 

Orleans  v.  United  Slates,  10  Fet.  662. 

35.  The  right  to  alluvion  depending  upon 
contiguity,  the  accretion  made  in  front  of  a  strip 
of  land  l)ordering  on  a  river  belongs  to  such  strip 
and  not  to  the  larger  parcel  behind,  from  whicn 
the  strip  was  separated  on  a  former  sale  thereof. 
Saulet  V.  Shepherd,  4  Wal.  502. 

36.  Accretions  by  gradual  deposits  to  laud 
with  a  water  front,  made  after  a  platting  of  the 
land,  will  not  pass  to  a  purchaser  of  a  lot  as  ap. 
purtenant  to  the  lot  as  originally  laid  out,  but 
only  under  a  description  which  mcludes  them. 
Jones  V.  Johnston,  18  How.  150. 

37.  If  the  deed  of  a  purchaser  of  such  a  lot 
describe  the  lot  by  reference  to  the  plat,  in  which 
the  lot  is  laid  down  as  bounded  on  one  side  by  a 
street  and  included  between  two  lines  at  right 
angles  thereto  extended  to  the  shore,  the  claim 
of  the  grantee  to  a  water  front  and  its  accretions 
is  to  be  determined  by  the  condition  of  the  water 
front  at  the  time  of  conveyance,  and  not  at  the 
time  of  the  platting.    lb, 

38.  In  ejectment  for  land  formed  by  accre- 
tion, tlie  question  of  whether  the  plaintiff  had  a 
water  front  must  be  determined  by  the  condition 
of  the  lot  when  the  plaintiff  took  his  deed,  and 
not,  through  the  fiction  of  relation,  by  its  condi- 
tion when  the  ^utor  gave  a  third  person,  of 
whom  the  plaintiff  purchased,  the  title  bond  on 
which  the  deed  was  founded.  Johnston  v.  Jones, 
1  Black,  209. 

39.  What  is  the  rule  for  dividing  accretions 
between  adjoining  riparian  proprietors.  Jones  v. 
Johnston,  18  How.  150 ;  Johnston  v.  Jones,  1 
Black,  209 ;  Banks  v.  Ogden,  2  Wal.  57. 

40.    Riparian  Owner —  Right  to  enjoin 

Erection  of  Bridge."]     A  riparian  owner  whose 
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property  will  be  injured  thereby  may  maintain 
a  bill  to  enjoin  the  erection  of  a  bridge  over  a 
tidal  and  navigable  river,  although  not  imme- 
diately interested  in  its  navigation.  Oilman  v. 
PhUadelphia,  3  Wal.  713. 

Common  Law  as  to  Riparian  Rights  to  the 
Use  of  Running   Water  inapplicable   on 
Western  Mineral  Lands —  Custom,  etc. 
See  Mines,  17  et  seq. 

Power  of  Congress  and  of  States  over. 
See  Commerce. 

Rights  of  Riparian  Proprietors  incident  to 
the  Public  Right  to  the  Passage  of  Fish  are 
subject  to  Legislative  Regulation. 
See  FiSHSBiEa,  4.  ^ 

Riparian  Rights  of  the  United  States  m  City 
of  Washington. 
See  Washington,  2. 

WAT.  —  In  Massachusetts,  when  land  is  taken 
for  a  public  way,  an  easement  only  is  acquired ; 
the  sou  and  freehold  remain  in  the  private  owner. 
Harris  v.  EUiott,  10  Pet.  26. 

2.  An  owner's  right  to  the  soil  on  a  discon^ 
tinuance  of  the  way,  held  not  barred  by  the  statute 
of  that  state  of  October  30,  1781,  passed  to  pro- 
tect t  lie  doings  of  commissioners  in  laying  out  cer- 
tain streets  iu  Charlestown.    Jb. 

Conveyance  of  Adjoining  Land  conveys  Fee 
to  Middle  of  Way. 
See  Deed  —  Construction,  13, 14. 

Dedication   of  Land  for  Public  Way — In 
general  —  When  presumed. 
See  Dedication. 

Railroad  Tracks  in  the  Streets  of  a  Town. 
See  Wateas,  30. 

Right  of  Way  over  Public  Lands  —  Grant 
thereof. 
See  Lands  of  United  States  —  Legis- 
lative Grants,  28  et  seq. 

Soil  of  Way  does  not  pass  under  Term  "  Ap- 
purtenances." 

See  Deed  —  Construction,  27. 
Travellers  thereon  —  Crossings  of  Railroads. 
See  Railroad  —  Company,  5  et  seq. 

WEST  VIKOIKIA  —  Separation  between,  and 
Virginia. 
See  States  —  Compacts,  7. 

WHASFAOE  —  Charges  therefor — Distinguished 
from  Tonnage  Duties. 
See  Tonnage  Duty. 

WHOLKBATiE  DEALER  —  Meaning  of  the  Term. 
See  Internal  Revenue  —  Assessment 
AND  Collection,  4. 

WIDOW—  Dower — Right  to. 
See  Dower. 
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WIFB  —  In  general  —  Rights,  Power$,  etc. 
See  HusBAifD  and  Wifb. 

WILL — What  is  devisable. 
See  pi.  1-3. 

Execution  and  Attestation, 

See  pi.  4,  5. 
Revocation, 

See  pi.  6-13. 

Probate  —  How  made  —  Necessity  for  — 
Effect  of — Revocation  of  Prelate,  how 
effected. 
See  pL  14-35. 

1. What  is  devisable.']    In  New  York,  a 

ri^lit  of  entry  is  devisable  as  beine  an  estate  of 
inneritanoe  vithin  the  statute  of  wills.  Inglis  v. 
Sailors*  Snug  Harbor,  3  Pet  99. 

2.  In  New  York,  tbe  power  to  devise  is  not 
abated  by  adverse  possession  of  one  who  holds 
under  a  sheriff's  sale  of  the  land,  as  the  propertv 
of  one  who  has  no  title.  Waring  v.  Jackson,  1 
Pet.  670. 

3.  Under  the  Louisiana  Code  of  1808,  the 
owner  of  property  could  not  dispose  of  more 
tlian  one  fifth  thereof  by  will,  if  he  had  a  legiti- 
mate child.  The  child  was  the  forced  heir  of  the 
residue.    Patterson  v.  Gaines,  6  How.  560. 

4L  ^^^  Execution  and  Attestation.^  A  will, 
to  pass  title  to  land  in  the  District  of  Columbia, 
must  be  executed  in  conformity  to  the  laws  then 
in  force.  It  will  not  suffice  mat  it  is,  and  is  to 
be,  received  as  so  executed  and  probated  as  to 
pass  the  title  to  real  estate  in  Yirgmia.  Robert- 
son V.  Pickrell,  109  U.  S.  608. 

5.  Under  the  Spanish  law  in  force  in  Cali- 
fornia before  tiie  formation  of  the  state  govern- 
ment, a  will  was  not  void  merely  because  it  did 
not  appear  on  the  face  thereof  that  the  witnesses 
were  present  throughout  its  execution,  and  heard 
and  understood  its  contents.  Adams  v.  Norris, 
23  How.  353. 

6. Revocation.']  Under  the  law  of  France, 

in  1816,  a  will  could  be  revoked  by  an  act  before 
a  notary  declaring  such  intention,  or  by  a  sub- 
sequent wilL    Ennis  v.  Smith,  14  How.  400. 

7.  By  the  law  of  Louisiana,  the  deed  of  a  dev- 
isee under  a  will  revoked  by  a  subsequent  will, 
conveys  no  title  as  against  the  devisee  under  the 
secona  will.   Gaines  v.  New  Orleans,  6  Wal.  642. 

8.  The  probate  of  a  will  of  bter  date  neces- 
sanlv  annuls  a  prior  will,  so  far  as  the  provisions 
of  the  two  are  inconsistent,  and  so  far  as  the 
estate  has  not  been  legally  administered  under 
the  prior  one.     Jb. 

9.  A  devisee,  to  set  up  a  claim  under  a  will 
duly  proved,  need  not  procure  the  probate  of  an 
earlier  will  to  be  formally  set  aside,  the  probate 
of  the  second  will  rendering  the  former  one  in- 
operative ;  and  it  makes  no  difference  that  there 
has  been  a  partial  administration  under  the  first 
one.     Gaines  v.  Hennen,  24  How.  653. 

10.  If  one  purchase  from  an  executor,  having 
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reason  to  believe  in  the  existence  of  a  later  will, 
with  different  executors  and  making  different 
disposition  of  the  property,  he  will  be  liable  to 
parties  entitled  unaer  such  will,  notwithstanding 
the  sale  was  made  by  order  of  court.  Gaines 
V.  De  la  Croix,  6  Wal.  719. 

11.  The  later  will,  when  found,  relates  back  as 
against  such  a  purchaser,  and  affects  him  with 
notice  of  its  existence  and  contents  as  of  the  time 
when  he  purchased.    lb. 

12.  If  a  testator  enter  into  a  contract  to  lease 
land  which  he  has  specifically  devised,  reserving 
a  perpetual  ground  rent,  with  a  right  to  the  les- 
see to  extinguish  it  by  paying  a  fixed  sum,  he 
thereby  effects  such  a  change  of  interest  as  to  re- 
voke the  devise.    Bosley  v.  Bosley,  14  How.  390. 

13.  Where  a  will  has  been  admitted  to  probate, 
a  revocation  thereof  by  a  subsequent  will  cannot 
be  set  up  effectually  for  the  making  of  title  under 
the  latter,  except  in  a  court  of  probate,  although 
perhaps  in  some  circumstances  equity  might  com- 
pel a  party  to  allow  the  revocation  of  the  probate 
and  tne  substitution  of  the  subsequent  will  by 
that  court.     Gaines  v.  Chew,  2  How.  619. 

14. Probate  —  How   made  —  Necessity 

for — Effect  of — Revocation  of  Probate,  how 
effected.  ]  Section  9  of  the  North  Carolina  statute 
of  1715,  concerning  the  proving  of  wills,  etc.,  was 
repealed  by  the  statute  of  1789 ;  and  the  declara- 
tion to  the  contrary  in  the  statute  of  1799  is  in- 
operative as  to  an  action  brouglit  before  the  pas- 
sage of  the  last-named  act.  Ogden  v.  Blackledge, 
2  Cranch,  272. 

15.  In  Kentucky,  although  under  the  statute 
a  will  must  be  subscribed  by  two  witnesses,  the 
testimony  of  one  may  prove  it.  Davis  v.  Mason, 
1  Pet.  603. 

16.  In  Louisiana,  secondary  evidence  is  ad- 
missible to  prove  the  contents  of  a  lost  will,  and 
to  carry  it  mto  probate.  Gaines  v.  Hennen,  24 
How.  653. 

17.  The  probate  court  of  the  place  of  domicile 
properly  has  jurisdiction  to  take  probate  of  the 
will  of  a  deceased  patentee,  and  issue  letters  tes- 
tamentary. Providence  Rubber  Co.  v.  Goodyear, 
9  Wal.  788. 

18.  Title  to  land  by  devise  can  be  acquired 
only  under  a  will  proved  and  recorded  according 
to  the  laws  of  the  state  in  which  the  land  lies. 
Probate,  therefore,  in  one  state  is  inoperative 
upon  the  title  to  land  in  another.  McCormick  v. 
Sullicant.  10  Wheat.  192 ;  Darby  v.  Mayer,  Id. 
465;  Robertson  v.  Pickrell,  109  U.  S.  608. 

19.  To  give  validity  and  effect  to  a  will  made 
in  another  state,  under  a  state  statute  permitting 
such  wills  to  be  proved  and  recorded  in  the  county 
where  the  land  is  situate,  it  must  be  made  to  ap- 
pear that  the  requirements  of  the  statute  have 
Dcen  pursued,    kerr  v.  Moon,  9  Wheat.  565. 

20.  A  testamentary  paper  executed  in  a  for- 
eign country,  although  valid  as  a  will  under  the 
law  of  that  country,  cannot  be  made  the  founda- 
tion of  a  suit  for  a  legacy,  in  the  courts  of  this 
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ooantrj,  until  it  has  been  admitted  to  probate 
here.    Armstrong  v.  Lear,  12  Wheat.  1C9. 

21.  A  will  which  was  never  proved  nor  ad- 
mitted to  record,  under  which  nothing  was  done 
for  many  Tears,  and  the  execution  of  which  is 
not  provea  to  the  coart,  cannot  be  leoeived  in 
evidence  to  defeat  a  title  under  the  heirs  of  the 
supposed  testator.  Meegan  v.  Boy/e,  19  How. 
130. 

22.  Under  the  law  of  California,  a  will  made 
prior  to  the  formation  of  the  state  sovemment, 
and  while  the  Spanish  law  was  in  force,  is  not 
inadmissible  in  evidence  because  it  has  not  been 
admitted  to  probate  and  established  as  an  au- 
thentic act  by  the  examination  of  the  witnesses. 
Adams  v.  NarriSy  23  How.  353. 

23.  An  attempted  disposition  of  property, 
void  as  a  gift  causa  mortis,  cannot  be  sustained 
as  a  will  before  probate  and  the  appointment  of 
an  executor,  in  a  state  where,  as  in  Tennessee,  a 
will  of  personaltv  does  not  take  effect  until  then. 
Basket  v.  HasstiU,  108  U.  8.  267. 

24;  The  probate  of  a  will,  held  not  evidence  on 
the  question  devisavit  vel  non,  under  the  laws 
either  of  Maryland  or  Tennessee.  Darbjf  v. 
jtfaver,  10  Wheat.  465. 

25.  No  question  under  the  constitution  as  to 
the  credit  to  be  given  to  the  records,  etc.,  of  a 
state,  can  arise  on  the  admission  in  evidence  in 
one  state  of  the  probate  of  a  will  in  another  state 
under  the  law  01  which  such  probate  is  not  evi- 
dence on  the  qaestion  devisavit  vel  non.    lb. 

26.  The  regular  probate  of  a  will  in  a  state 
oourt  of  competent  jurisdiction  is  conclusive  of 
its  validity  and  contents  in  the  supreme  oourt. 
Gaines  v.  New  Orleans,  6  Wal.  642. 

27.  In  Louisiana,  the  probate  of  a  will  devis- 
ing land  may  be  collaterally  drawn  in  question  in 
a  suit  by  an  heir-at-law  to  try  the  title  thereto ; 
and  if  the  parties  be  numerous,  and  the  contro- 
versy complicated,  and  discovery  be  wanted  and 
can  be  haa,  equity  will  give  relief,  especially  in  a 
case  of  fraud.     Gaines  v.  Chew,  2  How.  619. 

28.  Where  a  will  was  admitted  to  probate  in 
New  Orleans,  in  1792,  by  the  alcalde,  the  only 
tribunal  in  the  province  then  having  jurisdiction, 
and  the  property  was  distributed  and  held  under 
it  without  aispute  for  more  than  fifty  years,  it 
was  held  conclusive,  in  the  absence  of  proof  of 
fraud,  both  as  to  the  validity  of  the  probate  in 
law,  and  its  fairness  on  the  facts.  Fouvergne  v. 
New  Orleans,  18  How.  470. 

29.  In  Illinois,  a  copy  of  a  will  proved  in  an- 
other state,  if  duly  certined,  may  be  recorded  in 
the  county  court  of  a  county  in  which  the  testator 
may  have  had  property;  and  a  copy  of  such  rec- 
ord is  evidence.    Secrist  v.  Green,  3  Wal.  744. 

30.  The  title  of  a  bona  fide  purchaser  from  a 
devisee  in  a  will  admitted  to  probate  on  the 

ground  of  a  probate  in  the  state  of  the  testator's 
omicile,  is  not  affected  by  a  subsequent  reversal 
of  the  original  probate  in  appellate  proceedings 
collusive  between  the  devisee  and  the  neirs-at-law 
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and  fraudulent  as  against  the  purchaser,  althoash 
supported  by  ex  parte  proceedings  setting  aside 
the  ancillary  probate.  Foulke  v.  Zimmerman,  14 
Wal.  113. 

31.  Where  the  state  law  provided  for  an  appeal 
from  the  probate  of  a  will,  held  tliat  errors  in  pro- 
bate should  be  so  corrected,  and  that  an  original 
bill  in  the  circuit  court  alleging  theprobate  to  be 
void  would  not  lie.  Tarver  v.  Tarcer,  9  Pet. 
174  ;  Fouvergne  v.  New  Orleans,  18  How.  470- 

32.  A  court  of  equity  will  not  entertain  juris- 
diction of  a  suit  to  set  aside  the  -  probate  of  a 
forged  will,  where  the  powers  of  the  probate 
oourt  in  the  premises  were  sufficient  to  afford 
the  necessary  relief.  In  re  BroderieVs  Will,  21 
Wal.  503.    Andsee£://Mv.i)ai7i»,109U.8.435. 

33.  And  it  will  make  no  difference  that  the 
fraud  and  forgery  were  not  known  to  tlie  com- 
plainants until  after  the  expiration  of  the  time 
within  which  they  might  have  applied  for  relief 
in  the  probate  court,  their  only  excuse  for  delay 
and  want  of  knowledge  being  that,  living  in  a 
secluded  and  distant  part  of  the  world,  notice 
of  the  testator's  death,  of  the  probate  proceed- 
ings, and  of  current  rumors  of  the  fraud  and 
forgery,  failed  to  reach  them.  [Cliffori)  and 
Davts,  JJ.,  dissenting.]  In  re  Broderick*s  Will, 
21  Wal.  603. 

34.  Where,  as  in  Ohio,  the  statute  provides 
for  setting  aside  the  probate  of  a  will  by  a  suit 
in  equity  brought  witnin  two  vears,  and  declares 
that  the  verdict  shall  be  final  between  the  par- 
ties, a  decree  made  in  a  suit  in  which,  although 
the  estate  is  devised  to  executors  in  trust,  neitl^r 
executors  nor  an  administrator  are  made  parties, 
except  an  executor  who  resigns  pending  the  suit 
and  before  answer  filed,  the  other  executors  hav. 
ing  resigned  before,  does  not  bind  after-born 
grandchildren  of  the  testator  who,  under  the 
terms  of  the  will,  acquire  vested  estates  in  re- 
mainder when  they  are  bom,  the  interests  of 
infant  grandchildren  of  the  same  class  living  at 
the  time  of  the  suit  bein^  represented  bv  guar- 
dians ad  litem  who  were  either  parents  and  heirs- 
at-law  or  husbands  of  parents  of  such  grand- 
children  and  interested  to  defeat  the  will. 
[Waits,  C.  J.,  and  Harlan,  J.,  dissenting.] 
Mc Arthur  v.  Scott,  113  U.  S.  340. 

35.  Where  a  decree  setting  aside  the  probate 
of  a  will  is  rendered  in  a  suit  wherein  unborn 
remainder-men  are  not  represented,  their  rights 
in  the  land  devised  are  not  affected  by  a  parti- 
tion and  a  subsequent  sale  to  third  persons  for 
a  valuable  consideration.  Mc  Arthur  v.  Scott, 
113  U.  S.  340. 

Construction '^  By  what  Law  governed, 
See  Conflict  of  Laws,  15, 16,  20. 

Construction  —  Decision  of  State  Court  con^ 
struing  Will  of  Land  —  When  followed  bg 
FedertU  Courts, 
See   Federal  Courts  —  Stats  Laws^ 
Bulbs  of  DsciaioK,  137. 
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WILL  —  eaniinued, 
Deme  and  Legacy  —  In  general. 
See  Dbvisb  and  Legacy. 

Deem  to  Chanty  —  In  general. 

See  CuABiTT. 

Effect  under  Statute  of  Uses  —  Decision  of 
State  Court  followed  by  Federal  Courts. 
See  Fkdekal  Courts  —  State  Laws, 
Rules  of  Decision,  82. 

Evidence — Admissible,  although  Will  not  reg- 
istered before  Suit  brought. 
See  Evidence  —  Documbntart,  26. 

Eifidence  —  Extrinsic,  to  aid  m   Construc- 
tion. 
See  Eyidencs  —  Exteinsic  ob  pabol, 
50-54. 

Execution  of  Custom  in  Califamia  before  its 
Annexation. 
See  Custok  and  Usage,  5. 

Powers  in  Wills  — •  In  general. 
See  PowEBs. 

Probate  —  Revocation — Dismissal  of  Petition 
to  revoke  —  When  final  for  Purposes  of 
Ajmeal. 
See  Appeal  AND  Ebbob — Jurisdiction, 
172. 

Suit  to  annul  —  When  removable  from  State 
Court  —  Parties. 
See  Removal  of  Causes,  24,  69. 

Trust  under  Will. 
See  Tbust. 

WIIHDBAWAL  —  Appearance  —  Effect, 

See  Appeal  and  Error —  Proceedings 

ABOVE,  49. 

Transcript  of  Record  Med  on  Appeal. 

See  Appeal  and  Error —  rBOCEBDiNos 

ABOVE,  12. 

WITRESS —  Competency — In  general. . 
See  Witness  —  Competency. 

Credibility  —  In  general. 

See  Witness  —  Credibility. 

Examination  —  In  general. 

See  Witness — Examination. 

Impeaching  and  corroborating  ^^  In  general. 
See  Witness — Impeaching  and  cor- 
roborating. 

Miscellaneous  Matters. 

See  Witness  —  In  general. 


—  Competency   in 
general  —  Insanity  —  Testimony  of  Jurors 
as  to  Grounds  of  Verdict. 
See  pL  1-3. 

Competency  as  affected  by  Interest  —  Testi- 
many  of  Parties  in  their  own  Behalf —  Un- 
der the  Act  of  IS6^. 
See  pi.  4-31. 


WITJUM  —  OOMFBTBH07  —  continued. 
Competency  of  Wife  —  Under  the  Act  of 

1864. 
See  pi.  32^35. 

1.  Competency  in  general  —  Insanity  — 

Testimony  of  furors  as  to  Grounds  of  Verdict.^ 
It  is  no  objectioii  to  the  coinpetency  or  credibil- 
itj  of  a  witness,  sane  when  examined,  that  he  is 
subject  to  fits  of  derangement.  Evans  j.Het" 
/tcA,  7  Wheat.  453. 

2.  A  person  affected  with  insanity  is  admissible 
as  a  witness,  if  it  appear  to  the  court,  on  examin- 
ing bim  and  competent  witnesses,  that  he  has 
sufficient  understandiDg  to  apprehend  the  obliga- 
tion of  an  oath,  and  to  be  capable  of  ffiving  a 
correct  account  of  what  he  has  seen  ana  heard 
bearing  on  the  questions  at  issue.  District  of 
CduiMa  V.  Armes,  107  U.  S.  619. 

3.  The  extent  to  which  jurors  may  be  heard 
to  testify  as  to  the  grounds  of  their  verdict,  where 
the  question  of  what  was  decided  arises  in  an- 
other proceeding,  discussed.  Washinaton,  AUx- 
andria,  jr  Georgetown  Steam  Packet  Co.  v. 
Sickles,  5  Wal.  680. 

4. Competency  as  affected  by  Interest."] 

In  a  proceeding  to  enforce  a  forfeiture,  the  per- 
son who  acted  as  a^ent  of  the  government  in 
making  the  seizure  is  a  competent  witness  ex 
necessitate  ;  and,  besides,  his  interest  in  obtaining 
a  certificate  of  probable  cause  is  too  remote  to 
disqualify  him,  especially  where  he  acted  under 
a  search  warrant.  Taylor  v.  United  States,  3 
How.  197. 

5.  A  notary  is  a  competent  witness  to  prove 
his  own  acts  in  presentmg  a  note  for  payment, 
etc.,  although  liable  to  the  plaintiff  for  negugenoe 
therein.     Cookendorfer  v.  Preston,  4  How.  317. 

6.  A  naked  trustee,  havinjf  no  interest  in  the 
trust  fund,  is  a  competent  witness  in  a  suit  con- 
cerning the  fund.    Patton  v.  Taylor^  7  How.  132. 

7.  A  consignor  out  of  whom  title  has  passed 
is  competent  as  against  an  attacliing  creditor  to 
prove  title  in  the  consignee.  Grove  v.  Brien,  8 
How.  429. 

8.  In  au  action  for  the  infringement  of  a  patent, 
one  who  has  used  the  thing  patented  is  a  com- 
petent  witne.ss  for  the  defendant,  although  by  the 
specification  of  defence  matters  are  put  in  issue 
which,  if  found  for  the  defendant,  would  justify  a 
decree  avoiding  the  patent  Evans  v.  Eaton,  7 
Wheat.  356. 

9.  The  owner  of  stolen  goods  is  a  competent 
witness  for  the  prosecution,  on  an  indictment 
under  the  act  of^  April  30,  1790,  f  16  (1  Sts. 
IIG),  for  the  punishment  of  larceny  on  the  hifh 
seas,  etc.,  although  the  statute  gives  to  the 
owner  half  of  the  fine  imposed  on  conviction. 
United  States  v.  Murphy,  16  Pet.  203. 

10.  The  grantor  of  a  rent  charge,  who  has 
devested  himself  of  all  interest  in  the  land,  who 
is  released  from  liability  to  costs,  and  is  not  a 
party  of  record,  is  a  competent  witness  to  prove 
usury  in  the  contract.   ScoU  v.  Lloyd,  12  Pei  146. 
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11.  A.,  sole  owner  of  a  bill  of  excbanee,  in- 
dorsed ii  in  blank  and  delivered  it  to  B.  to  deliver 
to  C.  for  collection,  with  instructions  to  place 
the  proceeds  to  the  credit  of  A.  and  B.  C.  col- 
lected, but  refused  to  credit  as  directed,  and  A. 
and  B.  settled  their  account  with  him  without 
the  credit.  In  an  action  by  A.  against  C.  for 
the  proceeds  of  the  bill,  it  was  held  that  B.  was  a 
competent  witness  for  A.  Taber  v.  PerroU,  9 
Cranch,  39. 

12.  The  principal  obligor  is  not  a  competent 
witness  for  the  surety,  in  an  action  on  the  bond, 
being  Uable  to  the  surety  for  the  costs  if  the 
judgment  should  go  against  him.  Riddle  v. 
Mo89,  7  Cranch,  206. 

13.  The  assignee  of  a  pre-emption  warrant  is 
not  incompetent  by  reason  of  interest  to  prove 
facts  which  do  not  tend  to  support  the  title  of 
the  party  producing  him.  Wilson  v.  Speed,  3 
Cranch,  283. 

14.  The  owner  of  property  which  is  about  to 
become  the  object  of  a  suit  may  lawfully  trans- 
fer it  in  order  to  make  himself  competent  as  a 
witness;  and  his  testimony,  while  subject  to 
scrutiny,  is  ffoverned  by  the  ordinary  rules  of  evi- 
dence.    Tooeif  V.  Leonard,  2  Wal.  423. 

15.  It  is  no  objection  to  the  competency  of  a 
witness  for  the  government  in  the  ooart  of  claims 
that  bis  interest  is  adverse  to  that  of  the  claim- 
ants, and  that  a  judgment  against  them  may  have 
the  effect  of  establishing  his  right  to  the  money 
claimed.  Bradley  v.  United  Stales,  104  U.  S. 
412. 

16.  Testimony  of  Parties  in  their  own 

Behalf-^  Under  the  Act  of  1864.]  A  party  of 
record  is  not  a  competent  witness.  Smyth  v. 
Strader,  4  How.  404. 

17.  Not  even  if  devested  of  all  interest. 
Bridges  v.  Armour,  5  How.  91. 

18.  A  curator,  party  to  the  record,  is  not  a 
competent  witness,  even  if  liis  liability  for  costs 
be  removed  by  a  release.  Stein  v.  Bowman,  13 
Pet.  209. 

19.  The  rule  excluding  the  testimony  of  a 
party  does  not  extend  to  an  affidavit  of  the  loss 
of  a  paper  the  contents  of  which  are  sought  to 
be  proved  by  parol.  Tayloe  v.  Riggs,  1  Pet.  691. 

20.  If  in  a  joint  action  on  a  bond  against  the 
principal  and  his  sureties  the  defendants  sever  in 
their  pleas,  and  the  pUintiff  take  judgment  by 
default  against  the  prmcipal,  the  principal  ceases 
to  be  a  party  of  record,  and,  being  released  by 
bis  sureties,  is  a  competent  witness  for  them. 
United  States  v.  Leffler,  11  Pet  86. 

21.  A  defendant  in  assumpsit  as  to  whom  the 
action  has  abated  by  reason  of  want  of  service  of 
the  writ  is  a  competent  witness  for  his  co-defend- 
ant, if  released  by  him.  Le  Roy  v.  Johnson,  2 
Pet.  186. 

22.  A  discharge  in  bankruptcy  of  a  party 
plaintiff  does  not  remove  the  objection  to  his 
competency  as  a  witness  on  the  score  of  interest, 
as  he  still  remains  interested  to  avoid  a  liability 
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for  costs,  from  which  his  certificate  would  not 
release  him,  and  also  to  increase  the  fund  in  the 
hands  of  the  assignee.    Bridges  v.  Armour,  5 
How.  91. 

23.  A  discharge  will  not  render  his  testimony 
admissible  against  his  co-debtor  in  a  suit  against 
them  to  recover  a  debt  contracted  in  a  foreign 
country  before  the  dischaige.  Clark  v.  Van 
Riemsdyk,  9  Cranch,  153. 

24.  It  is  no  objection  to  the  competencv  of  a 
witness  for  the  defence  in  an  action  for  infringe- 
ment of  a  patent,  that  he  is  defendant  in  auother 
action  for  infringement  of  the  same  |)atent.  Evans 
V.  Hettich,  7  Wheat.  453. 

25.  The  act  of  July  2,  1864  (13  Sts.  351), 
makiug  parties  and  interested  persons  competent 
witnesses,  and  the  act  of  Marcti  3,  1865  (13  Sts. 
533),  creating  certain  exceptions  to  the  rule,  ap- 
ply to  civil  actions  to  which  tue  ^vemment  is  a 
party,  although  the  government  is  not  expressly 
named.     Green  v.  United  States,  9  Wal.  655. 

26.  The  proviso  to  section  3  of  the  act  of  1864, 
that  in  the  courts  of  the  United  States  no  witness 
shall  be  excluded  in  any  civil  action  because  of 
interest,  does  not  apply  to  territorial  coui-ts,  such 
courts  not  being  courts  of  the  United  States. 
Good  V.  Martin,  95  U.  S.  90. 

27.  Under  those  acts,  as  re-enacted  in  Rev. 
Sts.  {  858,  a  party  may  compel  his  adversary  to 
testify,  parties  being  put  therebv  on  the  level  of 
other  witnesses.     Texas  v.  Chiles,  21  Wal.  488. 

28.  Under  that  section,  parties  being  compe- 
tent, the  deposition  of  a  party  may  be  used. 
New  Jersey  Railroad  Co,  v.  Pollard,  22  Wal. 
341. 

29.  The  clause  of  section  858,  which  provides 
that,  unless  called  by  the  opposite  party,  neither 
partv,  in  actions  by  or  a^nst  administrators,  etc.^ 
shall  be  allowed  to  testify  against  the  other  as  to 
transactions  with  the  int^tate,  applies  only  where 
the  witness  is  a  party,  not  where  he  b  merely 
interested;  and  a  witness  in  a  circuit  court, 
competent  under  this  construction,  is  not  incom- 
petent because  he  would  be  so  under  the  state 
statute.  Potter  v.  Chicago  Third  National  Bank, 
102  U.  S.  163. 

30.  That  section  applies  to  the  courts  of  the 
District  of  Columbia  as  fully  as  to  tlie  circuit 
and  district  courts.  [  Bradlbt,  J.,  dissenting.] 
Page  v.  Bumstine,  102  U.  S.  664. 

31.  Where  A.  recovers  judgment  against  B., 
levies  on  stock  claimed  by  C.  under  an  assign- 
ment from  B.,  and  summons  C.  as  garnishee,  and 
pending  such  proceedings  B.  dies  and  his  adminis- 
trator comes  in  to  defend,  both  C.  and  the  ad- 
ministrator are  competent  to  testify  of  their  own 
motion  in  regard  to  what  took  place  at  the  time 
of  the  assignment,  notwithstanding  the  provisions 
of  that  section.  Monongahela  National  Bank  v. 
Jacobus,  109  U.  S.  275. 

32.  Competency  of  Wife  —  Under  the 

Act  of  1864.]    A  wife  cannot  be  permitted  to 
testify  that  her  husband  confessed  to  her  that  he 
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WITJIEBS  —  OOXFSmOT  —  continued, 
had  ooniniitted  perjury  in  a  depositioa  read  in 
the  cause,  although  the  husband  be  dead.     Stein 
▼.  Bowman,  13  Pet.  209. 

33.  On  an  indictment  for  bi^my,  so  long  as 
the  fact  of  the  first  marriage  is  contested,  the 
second  wife  is  an  incompetent  witness.  Miles  y. 
United  States,  103  U.  &.  304. 

34.  Where  state  statutes  dechire  (as  do  those 
of  Wisconsin)  tbat  a  married  woman  may  be  a 
witness  in  her  own  behalf  in  an  action  for  damages 
for  a  personal  injury  to  herself,  and  that  a  party 
to  a  civil  action  "  may  be  examined  as  a  witness 
in  his  own  behalf,  or  in  behalf  of  any  other  party/' 
the  right  of  a  married  woman  to  testify  is  not 
imj>aired  by  the  fact  that  the  damages  in  such  a 
suit  brought  by  her  husband  and  herself  may  be- 
long to  her  husband  when  recovered.  Onion 
Packet  Co.  v.  Chugk,  20  Wal.  628. 

35.  The  act  of  1864,  which  says  that  jMrties 
to  civil  actions  and  those  interested  in  the  issues 
shall  not  be  excluded  from  testifying,  does  not  af- 
fect the  incompetency  of  a  wife  to  testify  in  her 
husband's  favor,  especially  in  a  state  where  such 
testimony  would  be  incompetent.  Lucas  v. 
Brooks,  18  Wal.  436. 

Competency  of  Claimant  or  of  his  Assignor  in 
Court  of  Claims. 
See  Court  op  Claims  —  Pbacticb,  5,  6. 

Parties  to  Negotiable  Instruments  —  When 
incompetent. 
See  Bills  and  Notes  —  In  geite&al, 
8-12. 
Party  to  Instrument  incompetent  to  impeach  it 
only  where  the  Instrument  is  negotiable. 
See  Estoppel,  9. 
State  Laws  touching  Competency  not  Rules  of 
Decision. 
See   Federal   Courts — Stats  Laws, 
Rules  op  Decision,  115. 

WrmJM  —  CBEDnmiTT  —  Testifying  to  an 
Affirmative  —  Falsus  in  uno,  etc.]  In  general, 
a  witness  who  testifies  to  an  affirmative  is  entitled 
to  credit  in  preference  to  one  who  testifies  to  a 
negative,  because  while  one  may  have  forgotten 
what  actually  occurred,  one  cannot  remember 
what  never  did  occur.  Stitt  v.  Huidekoper,  17 
Wal.  384. 

2.  An  immaterial  contradiction  of  his  testi- 
mony may  leave  a  witness  credible ;  but  if  he  be 
shown  to  have  wilfully  departed  from  the  truth, 
the  maxim  falsus  in  uno,  etc.,  must  be  applied. 
The  Santissima  Trinidad,  7  Wheat.  283. 


WrmJM  —  EXAXni ATIOV  —  Examination  — 
Cross-examination  —  Refreshing  Recollection."], 
A  witness  may  not  be  asked  what  he  understood 
from  one  whose  statements  to  the  witness  may 
be  of  im]X)rtauce  on  the  question  of  knowledge 
of  a  certain  matter  on  the  part  of  him  who  made 
the  statements.  Connecticut  Mutual  Life  In- 
surance Co.  V.  Union  Trust  Co.,  112  U.  S.  250. 
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2.  Testimony  on  a  question  of  limitation  and 
I>osses8ion  that  a  party  and  his  tenants  "  had  con- 
tinued possession,"  was  excluded  as  testimony 
to  a  matter  of  mixed  hiw  and  fact,  the  witness 
having  already  testified  particularly  as  to  all  the 
facts  of  possession.  Cook  v.  Burnley,  11  Wal. 
659. 

3.  To  permit  a  question  which  may  elicit'  im- 
proper testimony  is  not  of  itself  erroneous,  as  the 
answer  may  be  that  the  wituess  knows  nothing 
of  the  matter,  or  may  be  favorable  to  the  object- 
ing party,  and  so  work  him  no  injury.  Nailor 
V.  JVilliwns,  8  Wal.  107 ;  Lovell  v.  Davis,  101 
U.  S.  641. 

4.  The  right  to  cross-examine  is  limited  to 
matters  covered  .by  the  direct  examination. 
Philadelphia  jr  Trenton  Railroad  Co.  v.  Stimp. 
son,  14  Pet.  448 ;  Houghton  v.  Jones,  1  Wal. 
702. 

5.  The  limit  to  which  a  cross-examination  may 
be  carried  for  purposes  apart  from  the  immediate 
merits  of  the  case  is  a  matter  of  discretion  with 
the  presiding  judge.  Johnston  v.  Jones,  1  Black, 
209 ;  Klein  v.  Russell,  19  Wal.  433. 

6.  The  court  may  refuse  permission  to  ask  a 
witness  questions  on  cross-examination  put  merely 
to  ascertain  the  names  of  persons  who  might,  if 
called,  disprove  the  case  of  the  party  calling  the 
witness.     Storm  v.  United  States,  94  U.  8.  76. 

7.  Questions  propounded  to  a  witness  on  cross- 
examination  for  the  purpose  of  afiecting  his  credi- 
bility can  be  asked  only  if  the  court,  in  its  dis- 
cretion, deem  proper.    lb. 

8.  On  the  issue  of  whether  the  plaintiff  in  a 
suit  for  damages  for  injuries  resulting  from  the 
upsetting  of  a  stage-coach  in  which  he  was  riding 
was  a  trespasser,  he  having  testified  in  his  own 
behalf  that  he  was  gpnnted  leave  to  ride  free, 
he  may  properly  be  asked  on  cross-examination 
whether  fare  was  not  demanded  of  him.  Gilmer 
V.  Ifi^fcy,  110  U.  S.  47. 

9.  A  cross-examination  in  a  case  of  collision, 
extending  to  upwards  of  four  hundred  interroga- 
tories«  characterized  as  in  excess  of  the  ri^t. 
The  Ottawa,  3  Wal.  268. 

10.  Although  greater  ktitude  may  be  allow- 
able in  the  cross-examination  of  a  party  who  tes- 
tifies in  his  own  behalf  than  in  that  of  other 
witnesses,  if  it  be  directed  to  matters  not  in- 
quired about  in  the  principal  examination,  its 
course  and  extent  are  largely  subject  to  the  con- 
trol of  the  court  in  the  exercise  of  a  sound  discre- 
tion, the  exercise  of  which  is  not  revisable  on 
error.    Rea  v.  Missouri,  17  Wal.  632. 

11.  A  witness  may  be  asked  to  state  the  con- 
tents of  a  paper  in  order  to  test  his  temper  and 
credibility,  where  the  matter  is  incidental  and  col- 
lateral, and  does  not  affect  the  merits,  although 
he  has  not  been  notified  to  produce  it.  Klein  v. 
RusseU,  19  Wal.  433. 

12.  A  witness  offered  to  prove  the  testimony 
given  at  a  former  trial  by  a  witness  since  de- 
ceased may  refer  to  notes  which  he  took  at  the 
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WIIRS88  —  EZAlDHATIOir  —  continued. 
trial  in  order  to  refresh  his  memory.    Ruck  y. 
Rock  Island,  97  U.  8.  693. 

13.  A.  memorandum  made  nearly  two  years 
after  the  transaction  to  which  it  purports  to  refer 
is  inadmissible  to  refresh  the  memory,  especially 
where  the  witness  has  no  recollection  of  the  fiacts 
8tate4  in  the  memorandum,  but  is  willing  to  tes- 
tify to  their  truth  only  because  of  his  cuufidence 
that  he  must  have  known  them  to  be  true  when 
he  signed  the  memorandum.  MazweU  v.  Wil- 
kinson, 113  U.  S.  656. 

CroMs-txamnation  mtui  be  indtided  in  BUI  of 
Exceptions,  when. 
See  Exceptions,  66. 

Cross-examination  on   taking  of  Deposition 
Waioer  of  Objection  to  Time  of  taking. 
See  Deposition,  38. 

Equity  —  Circuit  Court  need  not  permit  Ex- 
amination in  Open  Court. 
See  CiacuiT  CJoukt  —  Practice,  7. 
Examination,  when,  in  Support  of  Answer 
setting  up  New  Matter. 
See  Pleading  under  Codes,  7. 

Not  bound  to  criminate  himself. 
See  Discovery,  3. 

Prize  Court  — Examination  in. 
See  Prize  —  Practice,  44. 

Taking  of  Testimony  under  a  Commission  and 
de  bene  esse. 
See  Deposition. 

WriHJM  —  TMFEAffBSSO  UB  COSXOBOBAT- 

WO  —  In  general  —  Evidence  of  Character  and 
Reputation  ~  Of  Different  Statements.]  Tes- 
timony as  to  the  admissions  and  conduct  of  a 
person  cannot  be  impeached  by  evidence  of  the 
statements  of  such  person  to  a  third  party,  con- 
cerning tiie  character  of  the  witness  giving  the 
testimony.   Maryland  v.  Baldwin,  112  U.  S.  490. 

2.  Where,  on  cross-examination,  counsel  asks 
a  question,  and,  on  its  being  objected  to,  disclaims 
an  intention  of  impeaching  the  witness,  his  dis- 
claimer must  be  deemed  to  extend  to  all  modes 
of  impeachment.  Standard  Oil  Co.  v.  Van  Etten, 
107U.  S.  325. 

3.  Where  a  witness  is  introduced  to  impeach 
another  for  want  of  veracity,  the  proper  form  of 
the  inquiry  is  as  to  the  general  reputation  for 
truth  of  the  witness  sought  to  be  impeached. 
Knode  v.  Williamson,  17  Wal.  586. 

4.  The  general  question,  what  is  the  reputa- 
tion  of  the  witness  for  moral  character,  is  mad- 
mbsible.     Teese  v.  Huntingdon,  23  How.  2. 

5.  It  is  within  the  discretion  of  the  court  to 
refuse  to  allow  a  witness  called  to  impeach 
another  to  testify  as  to  his  reputation  for  truth 
and  veracity  five  years  before,  where  he  has  al- 
ready said  that  he  knew  nothing  of  his  character 
since  that  time.    lb. 

6.  Evidence  of  contradictory  statements  by 
a  witness  is  not  admissible  to  impeach  him^  unless 
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ha  has  been  asked  whether  he  made  them.    Con- 
rad V.  Griffey,  16  How.  38. 

7.  And  it  makes  no  difference  that  the  witness 
testifies  by  depoaitioii  while  the  contradiction  is 
by  a  letter.    lb. 

8.  In  general,  when  evidence  of  declarations 
of  a  witness  has  been  given  to  impeach  his  testi- 
mony, other  declarations  made  at  different  times 
cannot  be  proved  to  corroborate  him.  ElUcott 
V.  Pearl,  10  Pet.  412 ;  Conrad  v.  Griffey,  11 
How.  480. 

9.  A  party  cannot  be  permitted  to  discredit  a 
witness  whom  he  has  called  and  examined,  bv 
proving  his  former  declarations,  although  the  ad- 
verse pai-ty  have  also  examined  him  in  cnief.  Elli- 
cott  V.  Pearl,  10  Pet.  412. 

WIXHE88 — III  0XnBBAL — Fees  in  Washington 
and  Alexandria. 
See  District  of  Coluxbia,  11-13. 

Illness  of  Witness — No  Ground  for  enjoining 
Judgment. 
See  Injunction,  37. 

Not  a  "  Person  affected'*  within  the  Meaning 
of  the  CivU  Rights  Act  0/I866. 
See  Civil  Bights,  38. 

Privileged  Communications. 
See  Attorney,  45^44. 

Testimony  in  Further  Proof  in  Admiralty  — 

Examination  out  of  Court  —  On  Appeal. 

See  Admiralty  —  Practice,  85,  88. 

WITHBSSnre  —  Deed  —  Witnessing  —  Number 
of  Witnesses. 
See  Deed  —  Proof  ;  Deed  —  Requi- 
sites, 7,  8. 

Will  —  How  witnessed. 
See  Will,  5, 14  et  seq. 

WOSD  —  Meaning  by  Custom  of  Merehanti  — > 
For  the  Jury. 
See  Jury,  39. 

WOBX  —  Action  for  Work  and  Labor. 
See  Assumpsit. 

WBIT  m  FB0GB8B  —  Service  —  Ingenend  — 
In  Suits  against  Corporations. 
See  pi.  1-7. 
Substituted  Service. 
See  pi.  8-15. 

Officer's  Return  —  Sufficiency  and  Effect. 
See  pi.  16-19. 

Court  may  permit  Copy  ofLostWrit  to  be  fled 
—  May  permit  Amendment  nunc  pro  tune^ 
showing  Service. 
See  pi.  20-22. 

1.  -^—  Service  —  In  general  —  In  Suits 
against  Corporations. "]     Service  of  prooeas  or 
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pablicadoa  of  notice,  according  to  statute,  is 
necessary  to  give  jurisdiction  of  tlie  rights  of  the 
party,  and  a  decree  without  such  service  or  its 
ecmivalent  is  void.  Hollingswarth  v.  Barbour, 
4Fet.  466. 

2.  A  statute  which,  in  ejectment^  where  the 

S remises  are  occupied,  requires  service  of  the 
ecUration  by  delivery  of  a  copy  to  the  defend- 
ant, or,  if  he  oe  absent,  by  the  leaving  of  a  copy 
**  at  the  dwelling-house  "  with  some  wuite  person 
of  the  family  of  the  age  of  ten  vears  or  upwards, 
is  not  satisfied  by  the  leaviug  of  a  copy  with  such 
a  person  when  hie  is  at  a  distance  oi  a  hundred 
and  twenty-five  feet  from  the  house  in  a  comer 
of  the  house  yard.  Kibbe  t.  Benton,  17  Wal. 
624. 

3.  A  judgment  in  ejectment  obtained  by  de- 
fault on  a  service,  deKctive  by  reason  of  a  de- 
livery of  a  copy  of  the  declaration  to  a  member 
of  the  defendant's  family  in  a  corner  of  the  house 
yard*  and  a  hundred  and  twenty-five  feet  from 
the  house,  instead  of  at  tlie  house  as  required  by 
statute,  set  aside  on  a  bill  in  equity,  averring  a 
good  title  and  want  of  actual  notice,    lb, 

4.  Where  the  statute  of  a  state  provided  that, 
in  the  absence  of  a  party  and  all  the  members  of 
his  family,  notice  of  a  suit  might  be  posted  on 
the  front  door  of  his  "  usual  place  of  abode," 
it  was  held  that  a  notice  posted  on  a  house  seven 
months  after  they  had  vacated  it,  and  while  they 
were  residinji^  within  the  confederate  lines,  was 
not  posted  in  conformity  with  the  statute,  and 
that  a  judgment  founded  on  such  notice  was  void. 
Earle  v.  Mc  Veigh,  91  U.  8.  503. 

5.  Where  the  charter  of  a  corporation  pro- 
vides that  process  mav  be  served  on  any  director, 
service  will  be  deemea  sufficient  where  the  return 
of  the  officer  is  of  service  on  one  *'  reputed  to  be 
one  of  the  directors,"  and  the  record  shows  that 
the  person  named  in  fact  was  a  director  two 
years  before  the  date  of  service,  and  there  is  no 
proof  that  he  is  not  still  Washington,  Alexan- 
dria,  jr  Georgetown  Railroad  Co.  v.  Brown,  17 
Wal.  445. 

6.  A  state  statute  which,  like  that  of  M ichi^n, 
provides  for  service  in  suits  by  attachment  against 
foreign  corporations,  of  a  copy  of  the  writ,  etc., 
on  any  agent,  etc.,  of  the  corporation  within  the 
state,  applies  only  to  corporations  doing  business 
in  the  state,  and  authorizes  service  only  on  agents 
appointed  to  act  there.  St,  Clair  v.  Cox,  106 
U.  S.  350. 

7.  It  follows,  that,  to  make  a  prima  facie  case 
of  jurisdiction  to  render  judgment  in  such  case, 
the  return  of  the  officer  showing  service  on  an 
agent,  the  record  should  in  some  way  show  that 
the  corporation  was  doing  business  in  the  state. 
lb. 

8.  Substituted  Service.']  Except  in  cases 

affecting  the  personal  status  of  the  plaintiff,  and 
cases  wherein  that  mode  of  service  may  be  deemed 
to  have  been  assented  to  in  advance,  the  substi- 
tuted  service  by  publication  aUowed  by  statute 
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where  actions  are  brought  against  non-residents, 
is  effectual  only  where,  in  connection  with  process 
against  the  person  for  beginning  the  action, 
property  within  the  state  is  brougtit  under  con- 
trol of  the  court  and  subjected  to  its  disposition 
by  process  adapted  to  that  purpose,  or  where  the 
judgment  is  sought  as  a  means  of  reaching  such 
property,  or  affecting  some  interest  therein, — 
where,  t.  e.^  the  action  is  in  the  nature  of  a  pro- 
ceeding in  rem  [Hunt,  J.,  dissenting.]  Pen- 
nayer  v.  Neff,  95  U.  8.  714;  Harkness  v.  Hyde, 
98  U.  8.  476. 

9.  A  personal  judgment,  therefore,  is  without 
validity,  if  rendered  by  a  state  court  in  an  action 
on  a  money  demand  against  a  non-resident  served 
only  by  a  publication  of  summons,  and  not  an- 
pearing ;  and  no  title  to  property  (lasaes  bv  a  sale 
under  an  execution  issued  on  such  a  judgment. 
[Hunt,  J.,  dissenting.]  lb. 

10.  The  rule  which  requires  personal  service 
or  a  voluntary  appearance  in  such  cases  applies 
equally  where  the  defendant  is  a  foreign  corpora- 
tion.    St.  Clair  v.  Cox,  106  U.  8.  350. 

11.  Where  constructive  service  of  process  by 
publication  is  by  statute  substituted  in  place  of 
personal  service,  and  tlie  court,  on  such  service, 
IS  authorized  to  proceed  against  the  person  of  an 
absent  defendant  who  is  not  a  citizen  of  the  state 
nor  found  within  it,  tlie  statute  must  be  strictly 
pursued.  Galpin  v.  Page,  18  Wal.  350 ;  Settle- 
mier  v.  SuUivan,  97  U.  8.  444. 

12.  Eight  weeks'  publication  of  notice  to  an 
absent  defendant  will  not  satisfy  a  law  requiring 
publication  for  two  calendar  months,  and  a  decree 
thereon  will  not  affect  the  title  of  such  defendant. 
Hunt  V.  WicJdiffe,  2  Pet.  201. 

13.  Where  a  bill  is  reaNy  an  original  bill,  the 
case  is  not  a  proper  one  for  substituted  service, 
although  the  oill  is  filed  as  a  cross^bill.  Provu 
dence  Rubber  Co.  v.  Goodyear,  9  Wal.  807. 

14.  The  provisions  of  the  act  of  June  1, 1872, 
§  13  (17  StA.  198),  regulating  the  notification  of 
absent  defendants  in  equitv  suits  in  the  federal 
courts,  apply  to  a  suit  pending  when  the  act  was 
passed.    McBwmey  v.  Carson,  99  U.  8.  567. 

15.  Where  a  statute  directs  that  proof  of  pub- 
lication in  a  newspaper  of  substituted  service  shall 
be  "  the  affidavit  of  the  printer,  or  his  foreman, 
or  his  principal  clerk,'*  the  affidavit  may  be  made 
by  the  editor.  Pennoyer  v.  Neff,  95  U.  8. 
714 

16.  '-''-' Officer* s  Return  —  Sufficiency  and 
Effect."]  A  return  to  a  summons  that  the  sheriff 
has  served  the  defendant  personally  therewith  is 
sufficient^  without  a  statement  tliat  the  service 
was  made  in  the  sheriff's  county;  this  will  be 
presumed.  Knowles  v.  Logansport  Gas-Light  jr 
Coke  Co.,  19  Wal.  58. 

17.  Wliere  a  sheriff's  return  on  an  execution 
is  not  authenticated  by  his  signature,  it  may  be 
shown  that  no  actual  seizure  was  made,  such  as 
the  law  requires.  Watson  v.  Bondura$U,  21 
Wal.  123. 
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18.  Return  by  the  marshal  of  the  death  of  a 
partr  to  aa  execution  does  not  make  ttie  fact  of 
his  death  matter  of  record.  Walden  y.  Craig, 
14  Pet.  U7. 

19.  The  return  of  a  marshal  on  a  treasury 
distress-warrant  that  he  has  lened  on  land  is 
prima  facie  evidence  that  there  was  no  personal 
property  on  which  a  levy  could  have  been  made. 
Murray  v.  Hoboken  Land  fir  Improvetnent  Co., 
18  How.  273. 

20.  Court  may  permit   Copy  of  Lost 

Writ  to  he  filed  —  May  permit  Amendment  nunc 

pro  tunc  showing  Service.]  Where  the  original 
writ  is  lost  after  it  has  served  to  bring  the  de- 
fendant into  court,  the  court  may  in  its  discre- 
tion permit  a  copy  to  be  filed.  York  fir  Cumber- 
land  JlctUroad  Co.  v.  Myers,  18  How.  246. 

21.  An  entry  on  the  record,  of  the  issue  of 

E roper  process,  where  inadvertently  omitted,  may 
e  allowed  nunc  pro  tunc,  as  matter  of  com- 
mon practice.  Poweshiek  County  Supervisors 
V.  Durant,  9  Wal.  736. 

22.  An  amendment  of  the  marshal's  return, 
e.  g.,  so  that  it  may  show  that  the  writ  was  ex- 
hibited, may  be  made  in  like  manner.    lb. 

Admiralty  Practice  rejecting  Process. 
See  Admiralty  —  Practice,  8  et  seq. 

Circuit  Court  —  Issue  —  Service,  etc. 

Sjc  Circuit  Court — Practice,  23  et 
seq. 

Congress  —  Power  of  to  enact  that  the  Circuit 
Court  may  bring  in  Necessary  Parties  in 
whatever  District  found. 

See  Circuit  Court  —  Practice,  23. 

Defect  of  Process  — ^  Ground  for  Dismissal  of 
Writ  of  Error. 
See  Appeal  and  Error  —  Proceedings 
ABOVE,  86  et  seq. 

Execution  —  Jn  general. 
See  Execution. 

Federal  Courts  —  Effect  of  Process  out  of,  to 
be  decided  by  Federal  Court. 
See  Federal  Courts  —  Jurisdiction, 
10. 

Federal  Courts  —  Process  from — In  general. 
See  Marshal. 

Federal  Courts  —  Process  of  not  affecttd  by 
State  Laws  —  Adoption  by  Process  Acts. 
See  Federal  Courts  —  Practice,  14 
et  seq. 

Garnishment —  Process,  in  general. 
See  Garnishment. 

Government — Process  against. 

See  United  States  —  Suits,  21. 

Justification  under  Process  —  Marshal. 
See  Marshal,  23. 

Process  regular  on  its  Face  a  Protection  to 
Officer. 
See  Officer,  22. 
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Service  —  Acceptance  of,  when  equivalent  to 
Appearance. 
Sec  CiRcuit  Court — Jubisdictioh,  153. 

Service — Appearance  as  a  Substitute  —  Ef- 
fect. 

See  Appearance,  1-8. 

Service  —  Decree  void  for  Want  of  Service  — 
Constructive  Service. 
See  Judgment  —  Conclusivehess,    35 
et  seq. 

Service  —  Illegality  of  —  Objection,   when 
waived — Appearance  — Pleading  to  Merits. 
See  Pleading — General  Kules,  16. 

Service  in  Debt  on  Collector's  Bond  —  When 
made. 
See  Judgment  —  Opening  and  Rever- 
sal, 8. 

Service  not  necessary  in  Case  of  Amended 
BiU. 
See  Equity   Pleading — Amendment, 
8,9. 

Service  on  Non-resident  Infants  by  Publica- 
tion. 

See  Infancy,  13  et  seq. 

Subpoena —  Service  out  of  District. 

See  Circuit  Court  — Jurisdiction,  151. 

Suits  by  and  against  Corporations. 
See  Corporation  —  Suits,  16. 

Suits  by  and  against  States  —  Process  in,  when 
and  on  whom  served. 

See  States  —  Suits,  22  ei  seq. 

Supreme  Court  —  Power  of,  to  issue  Writ, 
See  Supreme  Court  —  Practice,  1. 

Warrant  and  Citation  in  Proceedings  under 
Confiscation  Acts  —  What  called  —  How 
signed  —  Service. 
See  Confiscation,  23-25,  28  et  seq.,  64. 

Warrant  of  Arrest  under  Hand  and  Seal  of 
Speaker  of  House  of  Representatives,  at* 
tested  by  Clerk,  etc. 
See  Congress,  22. 

Writ  of  Error,  etc.,  in  general. 
See  Writ  of  Error. 

WBIT  07  ABOBTAlfGE — In  general 
See  Assistance,  Writ  of. 

WBIT  07  BBBOB — Amendment  of  Writ. 

See  Appeal  and  Error  —  Proceedings 

ABOVE,  509. 

In  general  —  Formal  Requisites  —  Issue  ~^ 
Return  —  Effect,  etc. 
See  Error — Bringing  and  pebfegt- 

ING. 

In  general  —  Proceedings  on,  etc. 

See  Error. 
State  Court  —  In  general. 

See  Error  to  State  Court. 
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2008 


WBOX  OF  INQmRT  —  TFAeii  necei$ary  for  As- 
sessment of  Damages, 
See  DiJCAGSS,  53  et  seq. 

WBIT  OF  BIORT  —  Joinder  —  Pleading  — 
Evidence — Judgment.']  Several  tenants  claim- 
iu^  distiiict  parcels  by  diffiereut  titles  cannot  be 
joined  in  a  writ  of  rif^ht.  Green  r.  Liter,  8 
Crauch,  229 ;  Liter  v.  Green,  2  Wheat.  306. 

2.  If,  however,  they  are  so  joined,  it  is  matter 
of  abatement  only  that  they  hold  severally ;  and 
if  they  plead  in  bar,  they  aclmit  their  joint  seisin. 
Liter  v.  Green,  2  Wheat.  306. 

3.  Joining  the  mise  in  a  writ  of  right  is  an 
admission  that  the  defendants  are  joiut^  tenants 
of  the  whole  freehold.  Green  v.  Liter,  8  Ciiinch, 
229. 

4.  By  the  Virginia  statute  of  1786,  reforming 
proceedmgs  on  writs  of  right,  the  tenant  was  not 
precluded  from  pleading  in  abatement  as  at  com- 
mon law,  nor  from  pleading  specially  in  bar.     Jb. 

5.  The  Kentucky  statute  requiring  that  when 
several  tenements  are  demanded  in  a  writ  of 
right,  the  contents,  situation,  and  boundaries  of 
each  shall  be  stated,  did  not  change  the  common- 
law  rule  as  to  the  joinder  of  parties  defendant. 
Liter  v.  Green,  2  Wheat.  306. 

6.  At  common  law,  a  writ  of  riglit  will  not 
Ee  except  against  tlie  tenant  of  the  freehold  de- 
manded.    Green  v.  Liter,  8  Cranch,  229. 

7.  A  seisin  in  deed,  in  contradistinction  to  a 
seisin  in  law,  is  necessary  to  maintain  a  writ  of 
tight;  but  such  a  seisin  may  exist,  in  intend- 
ment of  kw,  without  an  actual  entry  or  a  taking 
of  esplees.    lb. 

8.  Under  the  statute  of  uses,  an  entry  is  not 
necessary  to  complete  title.    lb. 

9.  A  writ  of  right  brings  into  controversy  the 
rights  of  the  parties  only.  lb. ;  Green  v.  Wat- 
kins,  7  Wheat.  27.  To  such  writ  a  better  out- 
standing title  in  a  third  person  is  no  defence. 
Green  v  Liter,  8  Cranch,  229. 

10.  The  tenant  in  a  writ  of  right  cannot  intro- 
duce evidence  of  a  title  in  a  tmrd  person  with 
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which  he  has  no  privity,  if  it  be  consistent  with 
all  the  facts  necessary  to  the  demandant's  case. 
Green  v.  Watkins,  7  Wheat.  27. 

U.  But  if  such  title  be  inconsistent  with  any 
fact  necessary  to  be  proved  bv  the  demandant  to 
maintain  his  title  as  against  the  tenant,  it  may  be 
proved.  Thus,  if  the  demandant  rely  for  proof  of 
seisin  only  on  a  patent,  which  gives  constructive 
seisin,  the  tenant  may  prove  an  earlier  patent  to 
a  third  person.  lb.  And  see  Jnglis  v.  Sailors* 
Snug  Harbor,  3  Pet.  99. 

12.  On  trud  of  a  writ  of  right  it  is  erroneous 
to  exclude  competent  evidence  of  title  on  the 
cround  that  if  admitted  it  will  not  prove  that  the 
demandant  has  more  mere  right  than  the  tenant ; 
until  it  is  admitted  it  cannot  be  compared  with 
the  evidence  of  the  tenant,  and  it  cannot  be  known 
who  has  the  better  right.  [Baldwin,.  J.,  dissent* 
ing.l    Braristreet  v.  Thomas,  12  Pet.  174. 

13.  The  demandant  may  recover  an  undirided 
part  of  the  land  under  a  count  for  the  whole. 
Inglis  V.  Sailors'  Snug  Harbor,  3  Pet.  99. 

14.  If  judgment  on  a  writ  of  right  be  for  the 
demandant  against  all  the  several  tenants,  it  mav 
be  joint  as  to  costs  as  well  as  to  the  land,  although 
the  tenants  had  pleaded  severally.  Liter  v.  Green, 
2  Wheat.  306. 

Circuit  Court  in  Massachusetts  still  has  Juris- 
diction of  Writs  of  Right. 
See  Ci&corr  Coubt* —  Ju&isdiction,  39. 

Jurisdiction  of  Circuit  Court. 

See  Circuit  Court — Jurisdiction,  5. 

Limitation —  Cumulative  Disabilities, 

See  Limitation  —  Exceptiokb  and  In- 
terruptions, 63. 

Pleading —  What  amounts  to  General  Issue. 
See  Pleading  —  Plea  to  Merits,  17. 

Sufficiency  of  Verdict. 

See  Trial— Trial  bt  Jury,  102. 


—  Construction  of  Treaty  with. 
See  Trkaty,  40. 


Y. 


)A    tk\t 


YALUnr — Pre-emptionof  Land  there. 
See  Lands  op  United  States  —  Pre- 
emftion,  36. 


TOfEMITB  YAUZT  —  continued. 

Term  of  Office  of  Commissioners  to  manage. 
See  Caluornia. 
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